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92 
Judgment  erroneous  in  law :  relief  by 
appeal,  not  collateral  attack.    222 
"Law  of  the  case":  modern  view.  612 
Moot  criminal  appeal.  92 

Prior    appeal :    conclusive    on    subse- 
quent  appeal.  612 

ARBITRATION  AND  AWARD. 

Arbitration  contracts:  judicial  ma- 
chinery created.  4.^1 
Arbitration  courts:  law  making  by 
unofficial  minorities.  4.^1 
Conciliation  courts.  902 
Distinguished  from  a  judgment.  68 
Ouster  of  courts'  jurisdiction.  794 

ARMY   AND   NAVY. 

Red  Cross  as  a  part  of  the  "military 
and  naval   forces."  48.^ 

ASSESSMENTS. 

Benefit  as  basis  of  assessment.       703 
Pipe    lines:    real    or    personal    prop- 
erty. 703 
Special  assessments  :  thcor>'.  703 

ASSIGNMENT. 

Assets:   anticipators-  breach.  913 

Attorney's  lien :  an  equitable  assign- 
ment in  New  York.  480 
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Chose  in  action :  breach  of  covenant 
of  seisin.  923 

Contracts:  specific  performance:  mu- 
tuality. 354 
Equitable  assignment: 

attorney's  lien  in  New  York.      480 
bona     fide     purchaser     of     invalid 
bonds.  349 

change  of  beneficiary  of  an  insur- 
ance policy.  796 
Equitable  estate:  dower.                  617 
Leases : 
breach  of  covenant  not  to  assign. 

223 
unlawful  detainer.  95 

ATTORNEYS. 

.\uthority  to  endorse  client's  check. 

909 
Contempt:   failure  to  obey  court  or- 
der on  advice  of  counsel.  614 
Discharge  by  client :  measure  of  re- 
covery. 792 
Fees :  annulment  proceedings.  7i 
Liens : 
charging  lien.                                   703 
equitable  assignment  in  New  York. 

480 

priority  over  set-oflF.  480 

Practicing  law  without  a  license.    345 

Privileged  communications:  attorney 

also  attesting  witness.  216 

Small      claims      courts :      attornevs 

barred.  905 

AUTOMOBILES. 

Liability  of  r  wncr  : 

bailee's  negligence.  921 

negligence  of  member  of  family: 

master  and   servant   as  basis  of 

liability.  213 

dangerous  instrument  rule.       215 

BAILMENTS. 

.Animals:  see  under  /Vnimals. 

Bailee's  contributory  negligence:  ef- 
fect on  bailor's  recovery.  921 

Bailor's   liability :    vicious   horse.     89 

Carriers:  holder  of  pass  as  a  gratui- 
tous bailee.  216 

Negotiable  instruments:  rights  and 
powers  of  a  bailee.  749 


BANKRUPTCY. 


482 


Courts :  referee  as  a  court. 
Creditors :  see  under  Crepitors 
Federal  Bankniptcv  Act  of  18%: 
sees.   17,  63a.  63b.  481 

sec.  70.  910 
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Fraudulent    conveyances :    see    under 

Fraudulent  Conveyanxes. 
Jurisdiction:    counterclaims.  482 

Preferences:  see  under  Preferences. 
Property : 

held  in  trust  by  bankrupt.  910 

passing  to  the  trustee.  910 

Provable    claims :    unliquidated    tort. 

481 
Receivers  :  see  under  Recefvers. 
Referee's    jurisdiction:    counterclaim 
against  creditor.  482 

Reorganization  of  a  corporation  un- 
der a  receivership.  733 
Specific  performance:  insolvency  as  a 
ground.  915 
Tort  claims,  unliquidated  :  provabilitv. 

481 
Trustee  in : 

residence  in  determining  venue.  626 
suits  by.  482 

BANKS  AND  BANKING. 

Certificate    of   deposit:    negotiability. 

621 

Deposited  check :  lien   for  advances. 

351 

Depositor:  duty  to  verify  bank  state- 
ments. 613 

Dishonor  of  check:  measure  of  dam- 
ages. 792 

Export  financing:  Edge  Act.  608 

Federal  Reserve  Act :  sec.  25.         608 

Foreign  exchange:   see  under  Neco- 

TlAllLE   InSTRI'MKNTS. 

Forged  checks :  liability  to  depositor 
for  payment.  613 

Negotiable  instruments :  bank  a  pur- 
chaser for  value  of  deposited 
check.  351 

Private  bankers: 
regulation.  838 

sales  of  foreign  exchange.  S3S 

Regulation  of  bankers.  838 

Statements:  depositor's  duty  to 
verify.  613 

Trust  receipts:  nature.  533 

Unauthorized  endorsement  of  check 
by  payee's  attorney:  liability  for 
payment.  909 

BILLS  AND  NOTES. 

See  under  Negotiable  Instruments. 

BIOGRAPHY. 

See  under  Legal  Biography. 


BONDS. 

page 
Hypothecation :   necessity  of  posses- 
sion. 795 
Municipal  bonds  :  invalid  : 
liability  to  original  holder.          336 
recover^'   by    bona   fide   purchaser. 

349 

BOYCOTTS. 

By  threatening  to  strike.  882 
Conspiracy    by    employee  and    em- 
ployed     '  884 
Secondary  boycotts : 

by  employees  of  a  carrier.  883 

New  York  rule.  883 

when  enjoined.  882 

BROKERS. 

Cable  transfers:  broker's  relation  to 
customer.  833 

H)T)othecation  of  customer's  securi- 
ties. 795 

BURDEN  OF  PROOF. 

Fraud  : 
in  the  factum.  875 

in  the  inducement.  875 

l-ndue  influence.  874 

Various  meanings  of  the  term. 

358, 878 

Wills: 

fraud.  874 

undue  influence.  358,  874 

BUSINESS. 

Government  regulation :  see  under 
Government  Regulation  op 
Business. 

Trusts  to  continue  a  business:  see 
under  Trusts. 

CANCELLATION    OF 
INSTRUMENTS. 

Deeds:  see  under  Deeds. 

Fraud : 

nauralization    certificate.  800 

patent  to  public  lands.  228 

I. aw  action  pending.  487 

Naturalization    certificate:  cancelled 

by  state.  800 

Patent  to  public  lands:  fraud.        228 

CARRIERS. 

Acceptance  not  "for  purpose  of  trans- 
mission". 342 
Boycotts  :  by  employees.                  883 
Car    shortage :    excuse    for   non-per- 
formance of  contract  778 
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Contracts :  instructions  on  receipt  of 
goods  as  a  part  of  contract.    342 
Discrimination :  boycott  of  shipper. 

883 
Eminent  domain :  see  under  Eminent 

Domain. 
Employees : 

assumption  of  carrier's  public  obli- 
gation. 885 
secondary  boycott  by.  883 
Express      companies :      recovery     of 
goods    after    payment    for    sup- 
posed loss.  911 
Liability  for  death  of  dog:  failure  to 
exercise.  342 
Liability    for    receivership    expenses 
after  restoration  of  property.  201 
Limitation  of  liability:  free  pass.   216 
Negligence : 
degree  of  care.                               922 
limitation  of  liability.  216 
Passengers :  transferring.  343 
Railroads :  see  under  Railroads. 
Rate  regulation : 
by  Congress :  constitutionality.   660 
limitations  on  states'  power : 
action    of    the    Interstate    Com- 
merce Commission.                 673 
Transportation  Act,  1920.        665 
Relation  to  passenger :  "extraordinary 
care".  922 
Shipments :    liability    for    failure    to 
follow  instructions.  342 
Street   railroads :    see    under   Street 

Railroads. 
Transferring:  passenger  relation.  343 

CEMETERIES. 

Public :  regulation  by  municipal  cor- 
porations. 350 

CHARITIES  AND 
CHARITABLE  TRUSTS. 

Charitable  organizations : 

liability    to    i  mates    for  torts    of 

attendants.  708 

selection  of  employees.  708 

CHATTEL    MORTGAGE. 

Conditional  sale  in  same  transaction. 

493 
Equitable     mortgages :      see      under 

Mortgages,  Liens. 
Fraudulent :  mortgagee's  rights.     804 
Mortgagee :   failure  to  examine  rec- 
ord. 804 
Ship  mortgage : 
foreclosure  by  libel  in  rem.        788 
priority  to  maritime  liens.  788 
Void  for  usury :  797 


CHINESE  EXCLUSION  ACTS. 

PAGE 

Deportation :   constitutionality,       681 
CITIZENSHIP. 

Alien  enemy:  factual  or  fictional.  612 
Basis  of  jury  duty.  483 

Committee  of  insanity:  federal  juris- 
diction. 917 
Conflict  of  laws :  theory  of  qualifica- 
tions. 250 
Dual  nationality.  842 
Election  of  citizenship.  853 
Expatriation : 

by  voluntary  act  843 

during  war  time.  846 

married  women.  857 

minors.  858 

necessary  elements.  844 

Inconsistencies  in  the  law.  840 

Married  women.  856 

Minors.  858 

Naturalization  :  see  under  Aliens. 

Problems  of  citizenship.  840 

CIVIL  LAW. 

Roman   law :   doctrine  of   hypotheca. 

519 

Waters  and  water  courses :  obstruc- 
tion of  diffused  surface  water  by 
lower  owner.  356 

COMMON  LAW. 

Confidential  relationships.  890 

Dedication    of    land    for   public   use. 

688 
Disqualification  of  judges.  594 

Fault  as  the  basis  of  liabilitj'.  89 

Larceny  before  the  embezzlement 
statutes.  318 

Possessory  actions.  622 

Security  for  payment  of  a  debt     519 
Unfair  competition.  328 

CONDEMNATION. 

See  under  Eminent  Domain. 

CONDITIONS. 

Against  liability  or  actual  loss: 
surety's  liability.  347 

Contracts :  see  under  Contracts. 

Insurance  policies :  see  under  Insur- 
ance. 

CONFLICT   OF   LAWS. 

Capacity  or  form :  theory  of  qualifi- 
cations. 256,  268 
Citizenship:  dual  nationalit>'.  842 
Civil  or  commercial  acts :  theory  of 
qualifications.  258 
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Contracts :  I 

law   of    the   place   of   contracting,  j 
252,  267 
law  of  the  place  of  performance. 

254 
Doniicil : 

acquisition  by  specific  intent.        87 

theory  of  qualifications.        248,  265 

Dual  nationality.  842 

Expatriation  by  voluntary  act.        843 

Extra-territorial  inheritance  taxation. 

1,  283 

Foreign    decree:    modifying   custody 

of  child.  491 

Lex  loci  contractus.  252,  267 

Nationality :  theory  of  qualifications. 

250 
Procedure   or   substance.  256 

Property,  movable  or  immovable. 

255,  264 
Qualifications :    see  infra  Theory  of 

Qualifications. 
Situs:   ships  :  taxation.  296 

Taxation  :  see  under  Taxation. 
Theory  of  qualifications : 

general   theories.  259 

in  continental  law.  247 

in  Anglo-American  law.  264 

naturr  of  the  problem.  247 

Torts :  law  of  the  place  where  tort  is 

committed.  254 

Widow's   right  to  property:   law  of 

succession     or     of     matrimonial 

property.  257 

CONSIDERATION. 

Failure:  cancellation  of  deed.  22S 
Insurance  policy:  change  of  ben- 
eficiary. 796 
Proof  of :  parol  evidence  rule.  916 
Suretyship:  statute  of  frauds.  164 

CONSPIRACY. 

Boycotts :  between  employer  and  em- 
ployee. 884 

Criminal  conspiracy: 

labor  organizations.  698 

nature  and  limitations.  701 

Seditious  conspiracy.  701 


CONSTITUTIONAL  LAW. 

Aliens:   see  under  AuEns. 

Amendment  of  the  Constitution : 
doctrine  of  sovereignty.  506 

limitations.  183,  500 


PAGE 
Amendments : 

Eighteenth   Amendment : 

inalienable  rights.  183,  500 

is  it  void  because  of  its  contents. 

499 
scope  of  enforcement  law.       912 
enforcement  laws  :  scope.  912 

Fifth  Amendment:  corporations  as 
entities.  484 

Fourteenth  Amendment : 
effect  on  state  inheritance  taxa- 
tion. 16 
extra  territorial   taxation.        286 
women  as  jurors.                       483 
Fourth  Amendment :  unlawful  seiz- 
ure of   corporate  papers.     484 
ratification.                                       912 
Sixteenth  Amendment : 
Eisner  v.  Macomber.                 536 
dividends  as  income.                 536 
Chinese    Exclusion    Acts :    constitu- 
tionality.                                      681 
Congress : 
power : 
to  establish  post  offices.          663 
to   legislate   in   maritime    latters. 

685 

to     regulate     interstate     railroad 

rates.  660 

war  power:  control  of  railroads. 

664 
Constitution :    see    under    Constitu- 
tions. 
Constitutional  limitations :  638 

inalienable  rights.  183,  500 

Constitutionality-:  Eighteenth  Amend- 
ment. 183,  499 
Construction     of     constitutions     and 
statutes.  635 
Deportation  of  aliens.  680 
Direct  taxes:  stock  dividends  and  the 
Sixteenth  Amendment.  536 
Discrimination : 

public    ser\'ice   companies:    refusal 

of  credit.  801 

taxing  total  income  of  corporation 

doing   part   of   business   without 

the   state.  793 

Double  jeopardy  :  see  under  Jeopardy. 

Due  process  of  law:  see  under  Due 

Process  of  Law. 
Eminent  domain  :  see  under  Eminent 

Domain. 
Emplo'i'crs'   Liability  Acts :   Arizona. 

89 
Enforcement  law:  scope.  912 

Equal    protection    of   the    laws :    dis- 
criminatory taxation.  793 
Ex  post  facto  laws :  extra-territorial 
inheritance  taxation.  5 
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Exemption   of   federal   judges   from 
income  tax.  794  | 

Forfeiture,    absolute :    illegal    trans-  { 
portation   of    liquor.  798  | 

Freedom  of  speech  and  of  the  press : 
in  war  time.  90 

what  constitutes.  90 

Full  faith  and  credit : 
decree  for  custody  of  child.       490 
judicial  notice  of   law  of   foreign 
states.  477 

Government  regulation  of  business : 
see  under  Government  Regula- 
tion OF  Business. 
Immunity    of    United    States    from 
suit :  government  owned  corpora- 
tion. 217; 
Impairment    of    contract    obligation : 
changing  terms  of  a  franchise.  704  | 
foreign  made  contract.  208  ! 
Inalienable     rights     and     the     Eigh- 
teenth Amendment.  183 
Income  tax :  I 
corporation  doing  part  of  business  i 
without  state.                              793  I 
see  also  under  Taxation.  I 
International     negotiations :     proper  | 
subjects  of.                                 695  j 
Migratory  birds:  protection  by  Con- 
gress.                                           692 
Monopolies:   see  under  Monopolies.  1 
National  Prohibition  Law:  constitu- , 
tionality.                                      912  \ 
Naturalization  :  see  under  Aliens.       | 
Non-residents :    state    income    taxes.  | 

457  I 
People  as  the  sovereignty.  508  j 

Police     power :     see     under     Police 

Power. 
Political  crime.  308  , 

Private  business  :  government  regula- 1 
tion.  558  i 

Prohibition :     see    supra    Eighteenth  i 
Amendment.  i 

Railroads:  ' 

limitation    on    state    regulation    of ; 
rates.  660 

Transportation  Act,  1920.  665 

Rate  regulation  : 
constitutionality    of    "actual    cost" 
policy.  590 

interstate  commerce.  661 

limitations  on  state's  power.        660 
"Red    light"    injunction    and    abate- 
ment acts.  606 
Regulation  of  private  business  by  the 
government.  558 
Restriction    of    property:    residential 
district.                                         591 
Secretary  of  State:  proclamation  of 
ratification  of  amendment.       912 


PAGE 

Seizure  of  corporate  papers :  Fourth 

and  Fifth  amendments.  484 

Sherman  Anti-Trust  Act :  see  under 

Sherman  Anti-Trust  Act. 
Ship  mortgage :   foreclosure  by  libel 
in  rem  in  federal  courts.  789 

Sovereignty : 
and  the  Eighteenth  Amendment.  500 
immunity    of    United    States    from 
suit.  217 

residing  in  the  people.  506 

Statutes : 
allowing    indictment    either   where 
wounding   or   death   took  place. 

619 

authorizing      appeals      by      United 

States  in  criminal  cases.  92 

Taxation :   see  under  Taxation. 

Treaties : 

constitutionality.  121 

Migrator>'  Bird  Treaty.  692 

Treaty-making     power:     limitations. 

693 

Treaty  of  Peace:  World  War: 

reservations   supplementary   to   the 

Constitution.  138 

unconstitutional    reservations.      127 

validity   of    proposed    reservations. 

121,  125 
Trial  by  jury:  when  right  is  invaded. 

805 
War  power:  federal  control  of  rail- 
roads. 663 
Women  as  jurors.  483 

CONSTITUTIONS. 

Construction    of    state    constitutions. 

635 
Amendments:    see   under   Constitu- 
tional Law. 
Federal : 

Art.  I.  sec.  8.  664 

Art.  Ill,  sec.  1.  794 

Art.  V.  515 

limitations  on  amendment.    183,499 
States :     constitutional     construction. 

635 

CONSTRUCTIVE  TRUSTS. 

Guardian  and  ward :  use  of  trust  fund 

by  guardian.  103 

Legatee  by  fraud.  868 

Parol    promise    to  hold    devise    in 

trust.  ^72 

Use  of   trust   funds   to   repay   loan : 

intent.  '        103 

CONTEMPT. 

Advice  of  counsel  as  a  defense.     614 
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CONTRACTS. 

PAGE 
Against  public  policy:  courts'  reluct- 
ance to  hold.  218 
Anticipator>-  breach :  voluntary  dis- 
ability. 913 
Appropriation :  nature.  342 
Arbitration :    see    under   AfiEiTRATiON 

AND  Award. 
Avoidance : 

insane  persons :  when  possible.   220 
mistake.  99 

Breach : 

anticipatory  breach.  913 

due  to  war.  413 

for  causes  "beyond  control".       776 
measure  of  damages :   rate  of   ex- 
change. 914 
pleading  of  denial.  772 
Building  contracts  :  construction.   603 
"C.  I.  F.":  risk  of  loss.  101 
Carriers :  see  under  Carriers. 
Clauses  excusing  default  in  perform- 
ance.                                              776 
proration.                                      893 
"Conclusive    evidence"    clauses:    val- 
idity. 794 
Conditions : 
construction.  347 
failure  to  pay  builders'  claims.    347 
Conflict  of  laws:  see  under  Conflict 

OF  Laws. 
Consideration :  see  under  Considera- 
tion. 
Custom  :   implied  condition.  624 

Default:  beyond  party's  control     776 
Defense : 

fraud.  862 

undue  influence.  865 

Employment :   contract   not  to  use  a 

pseudonym.  91 

Equity     j  urisdiction :      see     under 

Equity. 

Executory:  assignability:  dower.    617 
Foreign  exchange  :  sale.  832 

Franchises :  see  under  Franchises. 
Fraud:  Effect.  862 

Gambling:      see      under     Wagering 

Contracts. 

Governmental  regulation  in  war  time : 

license    requirements.  424 

preferences.  432 

price  fixing.  425 

prohibitions.  420 

requisitions.  427 

Illegal :  see  under  Illegal  Contracts. 

Illegality  of  performance:  war.      420 

Implied  conditions : 

continuance  of   normal   conditions. 

778 
continuance  of  peace.  416 


page 

Implied  Conditions — Continued. 

custom.  624 

dismissal  of  attorney  by  client    792 

Impossibilit>'    of    performance :    war. 

414,  427 
Indefiniteness :  separation  agreement. 

94 

Indemnity    against     prosecution    for 

illegal  act :  public  policy.  218 

Infants:  see  under  Infants. 

Insane    persons :    see    under    Insane 

Persons. 
Installment       contracts :       proration 
clauses.  894 

Leases :    see    under    Landlord    and 

Tenant. 
Limitation  of  liability:  carriers.     216 
Mortgages :    foreclosure   during   war 
time.  435 

Novation:  statute  of  frauds.  170 

Ouster  of  court's  jurisdiction.        794 
Performance: 
default    for    causes    "beyond    con- 
trol". 776 
governmental  action  affecting.    420 
illegal  due  to  war.  420 
impossibility: 
generally.  776 
war.                                                413 
partial :  proration  clauses.            894 
war  interfering.                              413 
Priorities    where    total    performance 
impossible.                                  894 
Proration  clauses: 

clauses  excusing  default.  893 

methods  of  prorating.  895 

Public   policy: 
agreements  to   arbitrate.  451 

indemnity  against  prosecution   for 
illegal  act.  218 

ouster  of  court's  jurisdiction.     794 
Rescission :   non-deliver>'   of   foreign 
credit.  836 

Restraint   of   trade:    see    under   Re- 
straint OF  Trade. 
Separation  agreement :  indefiniteness. 

94 
Specific     performance :      see     under 

Specific  Performance. 
Statute  of  frauds :  see  under  Statute 

OF   Frauds. 
Suretj-ship :  see  under  Suretyship. 
Undue  influence :  effect.  865 

War :  breach  due  to.  413 

Wil's:   contracts  to  will:   see  under 
Wills. 

CONTRIBUTORY  NEGLI- 
1  GENCE. 


Bailee : 
er>'. 


effect     on     bailor's 


recov- 
921 
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Proximate    cause :    inconsistent  find- 
ings of  fact.  99 

CONVEYANCES  AND  TRANS- 
FERS OF  PROPERTY. 

See  under  Assignments,  Deeds, 
Fraudulent  Conveyances, 
Sales. 

COPYRIGHTS. 

Dramatization  :  including  motion  pic- 
ture privileges.  705 

CORPORATIONS.  | 

Agency :  amenable  to  process.        206  I 
Charitable :  see  under  Charities  and 

Charitable  Trusts. 
Corporate  assets:  sale:  right  of  min- 
ority stockholders.  344 
Crimes:  see  under  Criminal  Law. 
Debentures  :    redemption  :    capital   or  ' 

profit.  91  i 

Directors :  see  under  Directors.         [ 
Disqualification  of  judges:  interest.     1 

595 
Dividends  :  see  under  Dividends. 
"Doing   business    within    the    state" : 

process.  206 

Export    finance    corporation :     Edge 

Act.  609 

Foreign  corporations  :  see  under  For- 
eign Corporations.  ! 
Fourth     and     Fifth     Amendments :  ' 

rights    under.  484 

Government  owned :  immunity  from 

suit.  217 

Investment :  what  constitutes.  91 

Monopolies :  see  under  Monopolies.     ' 
Municipal    corporations :    see    under 

Municipal   Corporations. 
Names:  individual's:  injunction.   626 
Officers : 

admissability  of   unlawfully  seized 

corporation  papers  against.     484 
duties  to  stockholders.  914 

"employee"   under  the  Workmen's 

Compensation   Act.  799 

"Persons"     under    the     Fourth     and 

Fifth  amendments.  484 

Redemption  of  debentures :  capital  or 

profit.  91 

Reorganization :  \ 

Aetna  Explosives  Case.  733  '■ 

control  by  the  court.  72>S 

injunction:  by  stockholders.        734 
lack  of  court's  control.  733 

sale  of  dissenting  stock.  625 

Sale   of   corporate   assets :    rights   of 

minority  stockholders.  344 
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Seizure  of  corporate  papers  unlaw- 
fully. 484 

Service  of  process  on :  see  under 
Process. 

Stock  dividends :  see  under  Divi- 
dends. 

Stockholders :  see  under  Stock- 
holders. 

Taxation :  see  under  Taxation. 

Voting:  unregistered  transferee  of 
stock.  101 

COURTS. 

Bankruptcy :  referee  as  a  court.  482 
Conciliation  courts:  jurisdiction.  902 
Federal   courts :    see   under  Federal 

Courts. 
Jurisdiction : 

by  consent.  94 

declaratory  judgments.  106 

extra-territorial : 
inheritance  taxation.  1,  283 

under  the  Seamen's  Act.  207 

Federal  Control  Act.  352 

non-resident  corporations.  205 

ousting  by  contract.  794 

reorganization     of     a     corporation 
under  a   receivership.  735 

seamen  on  foreign  vessels.  208 

test  of  extra-territoriality ;  jurisdic- 
tion over  persons.  284 
to  cancel  wrongful  entry  of  satis- 
faction. 84 
Law     courts:     inherent     "equitable" 
powers.  83 
Moot  questions.                                     93 
Question  for :  probable  cause  in  ma- 
licious prosecution.                     897 
Reorganization   of  a  corporation  by 
the  court.                                    735 
Small  claims  courts: 
jurisdiction.                                      901 
procedure.                                       904 
purposes.                                         902 

COVENANTS. 

Covenants  of  seisin  :  nature.  923 

Covenants  running  with  the  land.  923 
Leases :  covenant  against  assignment. 

223 
Restraint   of   trade :    see   under   Re- 
straint OF  Trade. 
Restrictive  :   marketable  title.  78 

CREDITORS. 

Bankruptcy : 
counterclaim  by  trustee.  482 

fraudulent  sales :   Bulk  Sales  Act. 

354 

Claims :    counterclaim    by  trustee   in 

bankruptcy.  482 
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CRIMINAL  LAW. 

PACE 

Accusation   of  crime :   libel.  707 

Anarchists:  deportation.  683 

Conspiracy:  see  under  Coxspiracy. 
Criminal  syndicalism  statutes.        233 
Decoys  in  detecting  criminals.       598 
Defaming  the  Red  Cross :  Espionage 
Act.  483 

Defences :  decoys.  598 

Detectives :  decoys.  598 

Determination   of   crime:    three    ele- 
ments. 314 
Embezzlement:  see  under  Embezzle- 
ment. 
Espionage    Act:    defaming    the    Red 
Cross.                                            4^3 
Exemption  statutes:  applicability.  706 
False  pretences,  obtaining  money  by: 
distinguished    from    larceny    and 
embezzlement.                        '      318 
Hypothecation  of  customer's  securi- 
ties.                                               795 
Indictment:    see    under    Indictment 

AND  Information. 
Intent : 
basis  of  liability  for  repetition  of  a 
libel.  224 

Espionage  Act.  90 

larceny  by  trick.  319 

perjury:  New  York  statute.         104 
Inter-county  crime:   place  of  indict- 
ment. 619 
Larceny :  sec  under  Larceny. 
Lottery: 
essential  elements.  483 
"merchandise  vender".                  483 
Mala  in   se   and   mala  prohibita  dis- 
tinguished. 308 
Manslaughter:   see  under  Homocide. 
Moot  appeal.  92 
Pcrjur>':  see  under  Witnesses. 
Political  crime: 

industrial   and   "class-war"   crimes. 

313 
natural  or  statutory-.  308 

Practicing  law  without  a  license.    345 
Sedition :  see  under  Treason. 
Statutes : 
construction.  345 

operative  at  indictment,  conviction 
and  sentence.  92 

s\-ndicalism.  232 

Treason :  see  under  Treason. 
Venue :  see  under  Venue. 


CROPS. 

Realty  or  personalty. 
Replevin:  standing  corn. 


615 
615 


CURRENT    LEGISLATION. 

See  under  Lecisl.\tion. 

DAMAGES. 

PAGE 

Contest  damages:  waived.  615 

Deceit:  conflicting  New  York  rules. 

346 
Discharge  of  attorney  by  client.      792 
Dishonor   of  check:   conclusive  pre- 
sumption of  damage.  792 
Elections:    deprivation    of    right    to 
vote.  94 
Failure  to  prosecute  an  appeal.       615 
Measure: 
deceit:  New  York  rules.              346 
discharge  of  attorney  by  client.  792 
dishonor  of  check.         '                792 
equitable    restitution    as    the   basis 

337 
mvalid  bonds :   municipal   corpora- 
tion. 336 
non-delivery  of   foreign   credit    by 
broker.                                           834 
rate  of  exchange.  914 
redelivery     of     foreign     draft     to 
seller.                                           836 
Quasi-estoppcl :    waiver   of    right    to 
contest  damages.                         615 
Rate  of  exchange:  judgment  in  for- 
eign currency.                              914 
Waiver:  breach  of  warranty.         803 

DEBT. 

Judgment  debtor:  unpatented  inven- 
tion as  property.  801 

DECEIT. 

Deeds:  effect.  863 

Measure  of  damages:  conflicting  New 

York  rules.  346 

Misrepresentation :    refraining    from 

retrieving  a  loss.  615 

DEDICATION. 

Nature : 

common  law  theories.  688 

statutorv'  dedication.  689 

Parks.  687 

Uses  of  land  acquired.  690 

DEEDS. 

Cancellation:  refusal  to  perform  con- 
sideration. 228 

Delivery : 

presumed  by  recording.  706 

"ratifying"  void  deed.  218 

Duress:  eflFect.  82 

Fraud  and  deceit :  effect.  863 
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Gift  of  chattel  without  delivery.    199 
Husband  and  wife:   resulting  estate. 

487 
Married  women :  subsequent  ratifica- 
tion. 218 
Recording:  effect  on  delivery.  706 
Undue  influence  :  effect.  866 
Void :  ratification  without  redelivery. 

218 

DEFAMATION. 

See  under  Libel  and  Slander. 

DELIVERY. 

See  under  Deeds,  Gifts,  Sales. 

DESCENT    AND    DISTRIBU- 
TION 

Adopted  child  :   heirship.  357 

Alien  enemies :  factual  and  ficitional. 

612 
Decree :  collateral  attack.  222 

Inheritance :  a  privilege.  9 

Inheritance  tax  :  see  under  Taxation. 
Jurisdiction :  state  or  federal.  15 

Murder  of  insured  by  beneficiary.  465 
Per  capita  or  per  stirpes:   construc- 
tion. 714 
Statute  of  distribution :  effect  where 
beneficiary  kills  insured.           466 

DIRECTORS 

Liability  for  profits  of  infringement 
by  corporation.  351 

Quasi-trustee  :  for  whom.  914 

Stockholders :  relationship.  914 

Stockholders  action  to  force  declara- 
tion of  dividends.  93 
"Stockholders'  meeting"  as  a  "direct- 
ors   meeting"    when    the    board 
owns  all  the  stock.                     344 

DIVIDENDS. 

Calculation.  91 

Declaration   by    directors:    action    to 

force.  92 

Stock  dividends : 

Eisner  v.   Macoinber.  536 

income  or  capital.  539 

Sixteenth   Amendment.  536 

taxation.  537 


unlawful  accumulations. 
DIVORCE. 


887 


Alimony:  sec  under  Alimony. 

Annulment  for  insanity.  73 

Confusion  of  the  law.  472 

Decree  :  extra-territorial  effect.  617 


page 
Foreign  decree :  recognition  in  New 

York.  617 

Infants :     appointment     of     guardian 

ad  litem.  616 

Migratory  divorce:  a  problem.  472 
Uniform  Divorce  Law:  analysis.  473 

DOMICIL. 

Acquisition  by  specific  intent.  87 

Child's :  determining  questions  of 
custody.  491 

Conflict  of  laws :  see  under  Con- 
flict OF  Laws. 

Corporations :  in  states  where  not  in- 
corporated. 205 

Owner's  domicil :  taxation  of  prop- 
erty. 291 

DOUBLE  JEOPARDY. 

See  under  Jeopardy. 

DOWER. 

Contract  to  purchase  land :  death  of 
husband  after  part  payment.    617 

DUE  PROCESS  OF  LAW. 

Eighteenth  Amendment.  188 
History.  559 
Taxation :    extra-territorial  enforce- 
ment. 289 

DURESS. 

Deed  set  aside.  82 

Nature :  development  of  the  test.  80 
Threat  to  sue.  81 

EASEMENTS. 

Light  and  air:  interference  by  land- 
lord as  an  eviction.  488 

EJECTMENT. 

Bill  to  quiet  title:  pending  ejectment 
action.  487 

ELECTIONS. 

Voting :  deprivation  of  right :  dam- 
ages. 94 

EMBEZZLEMENT. 

Bazeley's    case    and    the    historj^    of 

embezzlement    statutes.  320 

Brokers :  hvpothecation  of  securities. 

795 
Distingiiished   from   larceny  and  ob- 
taining  money  under   false   pre- 
tences :  318 
New   York,    English,    and    Massa- 
chusetts law.  223 
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EMINENT  DOMAIN. 

PAGE 

Carriers :   summary  eminent  domain. 

342 

Condemnation : 
as  an  exercise  of  police  power.   592 
residential  district.  591 

Public   use : 
conflicting  views.  591 

public  welfare.  219 

restriction    of    property    in    desig- 
nated district.  219 

EMPLOYERS'      LIABILITY 
ACTS. 

See    under    Workmen's    Compensa- 
tion Acts. 

EQUITABLE  MORTGAGES. 

See  under  Mortgages. 

EQUITY. 

Accounting:   profits   from  infringing 
patent.  351 

Adequacy  of  legal  remedy.  83 

Admiralty:    equitable  principles.    790 
Bill  to  quiet  title:  pending  ejectment 
action.  487 

Cancellation  of  instruments :  sec  un- 
der   Cancellation    of    Instru- 
ments. 
Charge  on  land :  support  of  another. 

628 
Contracts :  to  will  property.  468 

Corporations :  action  to  force  declar- 
ing of  dividends.  93 
Decrees : 
effect  at  law.                                  622 
alimony  proceedings.                     479 
Equitable     assignments :     see     under 

Assignment. 
Equitable      mortgages :      see      under 

Mortgages. 
Equitable     restitution:     measure     of 
damages.  336 

Good  will:  injunction  against  deroga- 
tion. 486 
Injunctions:  see  under  Injunctions. 
Insolvency  as  a  ground  for  equitable 
relief.  916 
Insurance :  change  of  beneficiary.  796 
Jurisdiction: 

abatement    of    nuisance    where    no 
property  right  involved.  606 

by  consent.  94 

cancellation   of   mistaken   entry  of 
satisfaction.  86 

declaration  of  dividends :  forced.  93 
declaratory  judgments.  106 

enjoin  libel.  796 
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Jurisdiction — Continued. 

nature.  736 

separation  agreement.  94 

vacation  of  judgment.  86 

Law     courts :     inherent     "equitable" 

powers.  83 

Marketable  titles :  see  under  Specific 

Performance. 
Negative  covenants  :  implied.  705 

Xegligence  as  a  bar  to  relief.  804 

Nuisances:  see  under  Nuisances. 
Quieting  title:  ejectment  action  pend- 
ing. 487 
Receivers :  see  under  Receivers. 
"Red    light"    injunction    and    abate- 
ment. 605 
Riparian     rights :     change     in     fore- 
shore. 802 
Separation    agreement:    jurisdiction. 

94 
ESCROW. 

Negotiable    instruments :    rights    and 
powers  of  a  depository.  751 

ESTATES    BY    ENTIRETIES. 

See  under  Husdand  and  Wife. 

ESTOPPEL. 

By  silence :    failure  to  deny  liability 

before  trial.  220 

Failure  to  prosecute  appeal.  615 

Married  women :  ratification  of  void 

deed.  218 

Principal      and      agent :      ostensible 

agency.  220 

Quasi-estoppel :    waiver   of    right    to 

contest  damages.  615 

EVICTION. 

Sec  under  Landlord  and  Tenant. 

EVIDENCE. 

Auditor's  report  on  long  account.  805 
Bona  fide  sales  as  evidence  of  value. 

485 
Burden  of  proof :  see  under  Burden 

OF  Proof. 
"Conclusive  evidence"  clause.         795 
Consideration :  proof.  916 

Examination  of  party  before  trial. 

805 
Handwriting:  transaction  with  de- 
ceased. 229 
Illegally  obtained :  seizure  of  corpo- 
rate papers.  484 
Inference  of  fact :  probable  cause.  900 
Intent:  fraud:  naturalization.        800 
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Judicial  notice : 

law  of  sister  states.  476 

recent  legislation.  477 

Law  or  fact :  probable  cause  in  ma- 
licious prosecution.  897 
Parol    evidence :    see    under    Parol 

Evidence  Rule. 
Preliminary  question  of   fact;  prob- 
able cause.  900 
Presumptions :   see  under  Presump- 
tions. 
Value :  other  bona  fide  sales.  485 
Wills: 
genuineness  of   signature.  229 
undue  influence.  358 

EX  POST  FACTO  LAW. 

See  under  Constitutional  Law. 

EXECUTION. 

Exempt  property: 
costs  and  fines  in  criminal  cases. 

706 
where  state  is  plaintiff.  706 

Unpatented  invention  as  property. 

801 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Administration  :  adopted  child.       357 
Decree  appointing  administrator:  at- 
torney's lien.  703 
Resulting    trust    in    executor    where 
beneficiary  kills  insured.            466 

EXEMPTIONS. 

Execution :   where   state   is   plaintiff. 

706 

Taxation : 
income:  federal  judges.  794 

inheritance:  bonds.  14 

EXPRESS  COMPANIES. 

See  under  Carriers. 

FEDERAL  COURTS. 

Admiralty:  see  under  Admiralty. 
Bankruptcy:  see  under  Bankruptcy. 
Diversity    of    citizenship :    see    infra 

Jurisdiction. 
Jurisdiction : 

diverse  citizenship ;   parties   to   the 
record  not  parties  in  interest.  917 
examination  of  party  before  trial. 

805 
Federal  Control  Act:  effect.  352 
foreclosure  of  ship  mortgages.  789 
inheritance  taxation.  \,  283 
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Jurisdiction — Continued. 

interstate  disputes.  69 

reorganization     of     a    corporation 

under  a  receivership.  735 

to  refer  long  account  to  an  auditor. 

805 
Pleading  and  practice : 
actions    at    law :    simplifying    pro- 
cedure. 906 
different    from    that    of    state    of 
trial.  907 
regulation  by  Supreme  Court.     908 
United  States  Supreme  Court: 
League  of  Nations.  68 
regulation  of  federal  practice.     908 

FEDERAL  TRADE  COMMIS- 
SION. 

See  under  Government  Regulation 
OF  Business,  Unfair  Competi- 
tion. 

FEES. 

Counsel :  annulment  proceedings.      7i 

FIXTURES. 

Intention  of  parties : 
innocent  purchasers.  924 

purchasers  with  knowledge.         924 

FOREIGN  CORPORATIONS. 

Agent  in  state :  service  of  process. 

206,  618 

"Doing  business" :  agent  amenable  to 

process.  206 

Jurisdiction:  state  court.  205 

Service  of  process : 

designated  agent.  206,  618 

revocation  of  agency.  618 

Withdrawal  from  state :  revocation  of 

agency  to  receive  service.        618 

FOREIGN  EXCHANGE. 

See  under  Banks  and  Banking, 
Money,  Negotiadle  Instru- 
ments. Sales. 

FORFEITURE. 

.Absolute  forfeiture :  transportation 
of  liquor.  798 

FRANCHISES. 

.\s  a  contract.  704 

Rate  regulation  in  spite  of  contract. 

7(M 
FRAUD. 

Annulment  of  marriage :  New  York 
law.  708 
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Bankruptcy:     provability     of     claim 
based  on  fraud.  481 

Burden  of  proof.  874 

Cancellation  of  naturalization  certifi- 
cate. 800 
Deceit :  see  under  Deceit. 
Defense:  burden  of  proof.               874 
In  entrv  of  satisfaction  of  judgment. 

84 
Mortgages :  rights  of  mortgagee. 

804 
Types  of  fraud.  862 

Wills  :  see  under  WiLLS. 
Written  instruments : 

effect  of  fraud.  862 

types  of  fraud.  862 

FRAUDULENT     CONVEY- 
ANCES. 

Bulk  Sales  Act :  "stock  of  merchan- 
dise". 334 
Mortgages :  right  of  mortgagee.    804 
Uniform      Fraudulent      Conveyances 
Act :  analysis.  339 

GAMBLING. 
See  under  Wagering  Contracts. 

GIFTS. 
Delivery : 
history  of  doctrine.  196 

necessity : 
bailee  holding  for  bailee.  190 

intended  donee  in  possession.  198 
"symbolic"  or  "constructive".       199 

GOOD  WILL. 

Nature:  protection  of  sale.  486 

Sale :     resumption     of     business     by 

vendor.  486 

GOVERNMENT  REGULATION 
OF    BUSINESS. 

Constitutionality.  558 

Contracts  :  during  war  time.  420 

Employers'  Liability  Acts :  sec  under 

Workmen's  Compensation  Acts. 
Export    finance    corporations :    Edge 

Act.  609 

Federal   Trade   Commission :   powers 

and  development  331 

Government  control   of   business. 

438,  550 
History  of  regulation  in  England.  550 
License   requirements.  424 

Monopoly   as   a   basis   of    regulation. 

570 
Price  fixing  in  war  time.  425 


PAGE 

Prohibitions.  420 

Railroads :  Federal  Control  Act. 

352,  436 
Rent  regulation  under  the  war  power. 

109 
Requisitions  in  war  time.  427 

Theoretical  basis.  439 

Workmen's  Compensation  Acts :  see 
under  Workmen's  Compensa- 
tion Acts. 

GUARANTY. 

See  under  Suretyship. 

GUARDIAN  AND  WARD. 

Guardian  ad  litem:   infant's  divorce. 

616 

Trusts:    misuse    of    trust    fund    by 

guardian.  103 

HEALTH. 

Contagious  diseases :  report  of  physi- 
cian :  professional  confidence.  890 

HISTORY  OF  LAW. 

Deportation  of  aliens.  680 

Duress  :  various  tests.  80 

Embezzlement :  development.  320 

Gilts  of  chattels:  delivery.  196 

Government  control  of  business  in 
England.  550 

Interstate  controversies:  judicial  set- 
tlement. 68 
League    of    Nations :    former    plans 
f9r.                                                   51 
Malicious  prosecution  :  probable  cause 
for  the  judge  or  jury.                897 
Restraint  on  alienation.                     353 
Seisin  of  chattels.                              197 

HOMICIDE. 

Murder  of  insured  by  beneficiary.  465 
Venue :  see  under  Venue. 
Wounds  inflicted  in  one  county  and 
death  in  another.  619 

HUSBAND  AND  WIFE. 

.Mimony:   see  under  Alimony. 
Annulment    of    marriage :    see   under 

Marriage. 
Dower:  see  under  Dower. 
Estate  by  entireties : 
distinguished  from  tenancy  in  com- 
mon. 487 
effect  of  married  women's  acts.  487 
Maintenance :    suit   against   non-resi- 
I         dent  husband.  479 
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Married  women : 

citizenship.  856 

deeds  :  subsequent  ratification.    218 
expatriation.  857 

Separation  agreements :  specific  per- 
formance. 94 

ILLEGAL  CONTRACTS. 

Indemnity    against  prosecution    for 

illegal  acts.  218 

War:     government  action    affecting 

performance.  420 

INDEMNITY. 

Contracts : 
against  prosecution  for  illegal  act. 

218 

"conclusive  evidence"  clauses.     795 

condition  against  liability  or  actual 

loss.  347 

INDEPENDENT     CONTRAC- 
TORS. 

Liability  for  tort  of :  see  under 
Master  and  Servant. 

INDICTMENT     AND      INFOR- 
MATION. 

Defective  indictment:  effect  as  for- 
mer jeopardy.  915 

Inter-county  crime :  place  of  indict- 
ment. 619 

INFANTS. 

Cestui  que  trust:  rights  on  breach  of 

trust.  489 

Divorce :    appointment    of    guardian 

Of/  litem.  616 

Guardian :   see  under  Guardian  and 

Ward. 
Limitation    of    actions:     terniimts    a 

quo.  489 

Marriage :  see  under  M.\rriage. 

INHERITANCE. 

See  under  Descent  and  Distribu- 
tion. 

INHERITANCE  TAX. 

See  under  Taxation  (Transfer  tax). 

INJUNCTIONS. 

Boycotts : 

limits  of  secondary'  boycott.        883 
when  enjoined.  _     882 

Ejectment  action  pending:  bill  to 
quiet  title.  487 


page 
Good   will :   inj  unction  against  dero- 
gation. 486 
Labor   troubles.                                  696 
Libel   and  slander:   power  of   equity 
to  enjoin.  796 
Moving  picture : 
production.  70S 
right  of  privacy.  100 
Names :  use  of  one's  own.              626 
Negative  covenants  :   implied.         705 
Nuisances :  see  under  Nuisances. 
Property  or  pecuniary  injury:  neces- 
sity of.                                         606 
"Red    light"    injunction    and    abate- 
ment. 605 
Reorganization     of      a     corporation 
under  a  receivership.  734 
Right  of  privacy:  use  of  name  and 
picture.  100 
Riparian     rights :     change    of     fore- 
shore.                                          802 
Strikes  and  picketing.                       698 
Trade  unions:  trade  disputes.         696 
Unfair  competition :    see    under   Uu- 
FAiK  Competition. 

INSANE  PERSONS. 

Adjudication:  effect  on  contracts.   220 
Committee   of  insanity :    domicil   for 
purpose      of      federal     jurisdic- 
tion. 917 
Contracts :  good  faith  of  other  party. 

220 

INSURANCE. 

P.\GE 
Avoidance  of  policy:  change  of  oc- 
cupation. 221 
Beneficiaries : 
change :   consideration.  796 
"equitable    assignments".  796 
insured's  death  caused  by.            465 
"C.  I.  F."  contract  of  sale :   risk  of 
loss.  101 
Change     in     risk :     construction     of 
clause.                                            917 
Change  of  occupation.                       221 
Conditions : 
against  incumbrances.                   797 
change  in  premises.                        917 
Construction  of  policy :  conditions.  917 
Fire    insurance :    incumbrance :    void 
mortgage.                                      797 
Indemnity :      "conclusive      evidence" 
clause.                                        795 
Insurance  companies : 
change  of  company.                     495 
failure  to  prosecute  appeal.          615 
Mortgage  clause :  void  for  usun,-.    797 
Murder  of  insured  by  beneficiary,  465 
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Risk : 
change :  construction, 
change  of  occupation. 
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917 
221 


INTERNATIONAL   LAW. 

Arbitration :  distinguished  from  a 
judgment.  68 

Dual  nationality.  _  842 

Expatriation  :  various  doctrines.     843 
Force  as  an  element  of  pacification. 

741 
International  agreements:  subjects  of. 

695 
League  of  Nations: 
a  Utopian  idea.  744 

former  plans  for.  51 

United  States  Supreme  Court  and 
the  League.  68 

Nationality  and  intemationality.  742 
NaturaHzation:  effect  on  former  al- 
legiance. 846 
Peace  :  gained  by  force.  741 
Treaty-making  power:  limitations. 

694 
Treaty  of  Peace:  World  War: 

non-performance  for  lack  of  force. 

746 
validity  of  proposed  reservations. 

121,  142 

INTERSTATE  COMMERCE. 

Boycotts :  secondary  boycott  by  em- 
ployees of  a  carrier.  883 

Interstate  Commerce  Commission : 
rate  regulation.  673 

Rate  regulation :  exclusive  federal 
power.  661 

Transportation  Act,  1920.  660 

INTOXICATING  LIQUORS. 

Detection  of  the  legal  sale  by  decoys. 

600 

Eighteenth  Amendment : 

enforcement.  912 

inalienable  rights.  183,  500 

void  because  of  its  contents.       499 
Volstead  Act :  scope.  912 

Forfeiture  of  property  for  illegal 
transportation.  798 

Larcenj':  goods  held  illegally.        348 

Sales: 
pharmacist's  stock.  918 

under  Volstead  Act.  918 

what  constitutes.  918 

Transportation  illegally:  forfeiture  of 
vehicle.  798 

JEOPARDY. 

Appeal  by  government  in  criminal 
cases.  92 


PAGE 

Defective  complaint  in  former  indict- 
ment. 915 

Paj-ment  of  a  penalty  as  former 
jeopardy.  915 

JUDGES. 

Disqualification : 

bias  or  prejudice.  596 

common  law.  594 

corporation  cases.  595 

kinship   and   interest  594 

statutorj-  construction.  594 

Income    tax :    exemption    of    federal 

judges.  794 

JUDGMENTS. 

Against  vendee  by  subvendee  on  war- 
ranty: eflFect  on  vendor.  355 
Alimony  decrees:  nature.  479 
Lollateral  attack :  decree  erroneous 
in  law.  222 
Declarator>- :  form  and  purpose.  106 
Decree  of  distribution.  222 
Erroneous  in  law :   relief  by  appeal. 

222 
Foreign  judgments:  recognition.    617 
Judgment  debtor :   unpatented  inven- 
tion as  property.  801 
Res  judicata:    see   under   Res  Judi- 
cata. 
Satisfaction :    cancellation    of    entry 
for  fraud  or  mistake.  84 
Small  claims  courts :  effect.             902 

JUDICIAL  NOTICE. 

See  under  Evidence. 

JURISDICTION. 

See  under  Admiralty,  Bankruptcy, 
Courts,  Equity,  Federal  Courts. 

JURISPRUDENCE. 

Civil  law :  see  under  Civil  Law. 

Definitions  of  jural  relations.         395 

Force  as  an  element  of  pacification. 

741 

Inalienable  rights  and  the  Eighteenth 
Amendment.  183 

Jural  relations: 
classification  of  definitions.  409 

definitions.  395 

Justice  through  force.  745 

Law : 
objective  law.  817 

social  law.  820 

suhjectivistic  conceptions.  818 

what  is  it.  817 

Moot  criminal  appeal.  92 

Objective  law.  817 
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Preventative      justice:  declaratory 

judgments.  106 
Social  law : 

characteristics.  825 
object.  828 
the  social  norm.  822 
Subjective  law.  818 
Theory  of  qualifications  and  the  con- 
flict of  laws.  247 

JURY. 

Jurors :  women  as.  483 

Question     for :     probable  cause     in 

malicious  prosecution.  897 
Trial    by   jury: 

referring  long  account  to  an  audi- 
tor. 805 
small  claims  courts.  904 

LABOR  UNIONS. 

See  under  Trade  Unions. 

LANDLORD    AND    TENANT. 

Assignment  of  lease : 

covenant  against :  breach.        223 
unlawful    detainer    against    trans- 
feree. 95 
Dispossess     forbidden     during     war 
time.                                               435 
Eviction : 
interference  with  easement  of  liglit. 

488 

partial  and  constructive.  488 

Holding  over:  lessee  of  life  tenant. 

97 
Improvements  by  tenant :   compensa- 
tion. 224 
Leases : 
by  life  tenant :  adopted  by  remain- 
derman. 97 
extension      and      renewal      distin- 
guished : 
effect  on  statute  of  frauds.      347 
New  York  rule.                         347 
Privity   of   estate:    landlord   and   as- 
signee of  lease.  95 
Renewal  of  lease:  statute  of  frauds. 

347 
Rent :  regulation :  Dist.  of  Columbia 
Rents  Act.  109 

Subletting : 
covenant  against.  223 

unlawful  detainer.  95 

Tenancy  from  year  to  j'ear:  holding 
over.  96 

Tenant :   compensation    for   improve- 
ments. 224 
Unlawful   detainer :   when   maintain- 
able. 95 


LARCENY. 

PAGE 

By  trick : 
theory  of  bailment.  319 
theory  of  trespass.  319 
Distinguished  from  embezzlement  and 
obtaining  money  under  false  pre- 
tences. 318 
Illegally  possessed  goods.  348 
Lost  or  mislaid  goods.  780 
Possession  as  a  factor.  319 

LAW. 

Definition : 
jural  relations.  395 

rights.  394 

Law : 

objective  law.  817 

subjectivistic  conceptions.  818 

what  is  it.  817 

Making  law  by  unofficial  minorities. 

451 

Objective  law:  nature.  817 

Practice  :  without  a  license.  345 

Preventative  justice:  declaratory 
judgments.  106 

Social  law : 

characteristics.  825 

object.  828 

the  .social  norm.  822 

Subjective  law.  818 

LEASES. 

Sec  under  Landlord  and  Tenant. 

LEGACIES  AND   DEVISES. 

Ademption  :  sale  of  property  by  testa- 
tor. 104 

Devisee :  provision  to  support  third 
person.  628 

Per  capita  or  per  stirpes:  construc- 
tion. 714 

Support :   beneficiary's  rights.        628 

LEGAL  BIOGRAPHY. 

Barbour,  \\  illard  Titus.  317 

Burdick,  Francis  Marion: 

life.  723 

writings.  731 

LEGAL  PHILOSOPHY. 

See  under  Jurisprudence. 

LEGISLATION. 

Budget  legislation.  235 

Bulk  Sales  Act.  354 

Citizenship    and    nationality    regula- 
tions. 853 
Criminal  syndicalism  statutes.        232 
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Declaratory  judgments.  106 

Deportation  of  aliens.  680 

Divorce  legislation.  472 

Federal  sedition  bills.  700 

Judicial  notice  of  the  law  of  foreign 

states.  476 

Regulation  of   private  business :    see 

under   Govt.rnment   Regulation 

OF  Business. 
Rent  legislation.  109 

Residential    districts :    establishment. 

591 
Sedition  Bills.  700 

Ship  Mortgage  Act,  1920.  788 

Small  claims  courts.  901 

Trade  unions  and  the  injunction  in 

trade   disputes.  696 

Transportation  Act,  1920.  665 

Uniform  Act  Relating  to  the  Annul- 
ment of   Marriage  and  Divorce. 

473 
Uniform     Fraudulent     Conveyances 

Act.  339 

Uniform    procedure    at    law    in    the 

federal  courts.  906 

LEGISLATURES. 

Intent :     governs    in     interpreting    a 
statute.  345 

LIBEL    AND    SLANDER. 

Accusation      of      crime :      qualifiedly 
privileged.  707 
Criminal  libel :  Espionage  Act.  483 
Dishonor    of    check:     damage  pre- 
sumed. 792 
Distinction  :  telegraph  message.  42 
Injunction:  equity's  power.  796 
Intent:  repetition  of  libel.  224 
Malice  :  pleading  denial.  771 
Privileged  communication : 
absolute  and  conditional.  369 
accusation  of  crime.  707 
conditional    privilege : 
malice  and  negligence.  380 
nature.  370 
physician's  report.  892 
report  to  employer.  707 
distinguished    from     "no     publica- 
tion". 33 
pleading:  malice.  771 
question   of   law.  31 
Publication : 
by  telegraph  company.  32 
distinguished   from  privilege.  36 
Republication : 
document  given  to  newspaper  re- 
porter. 224 
test  of  liability  for.  224 


PAGE 

Telegraph  company :  see  under  Tele- 
graph AND  Telephone  Com- 
panies. 

LICENSES. 

Contracts  in  war  time :  governmental 
regulation.  424 

Licensees :  fireman's  right  against 
negligent  land  owners.  805 

Practicing  law  without  a  license.  345 

LIENS. 

After-acquired  chattels.  532 

Attorney's     liens:     see     under     At- 

TOR.NEYS. 

Bankers:   trust  receipts.  533 

Banks :    for  advances  against  depos- 
ited check.  351 
Equitable   liens: 
after-acquired  property.               525 
in  New  York.  519 
Judgment  liens:  attorney's.  703 
Maritime    liens:     see    under    Mari- 
time Liens. 
Priority:    attorney's    lien    over    set- 
off.                                                480 
Statutory:    without  possession.     520 

LIFE  ESTATES. 

Leased  by  life  tenant :  adoption  by 
remainder  man.  97 

LIGHT  AND  AIR. 

vSee  under  Easements. 

LIMITATION    OF   ACTIONS. 

Guaranty  of  payment  or  collecta- 
bility.  102 

Pleading : 
affirmative  defense,  or  cause  of  ac- 
tion. 225 
failure    to    allege    action    brought 
within  statutory  time.               225 
New  York  rule.                             225 
Terminus  a  quo:  guaranty  of  demand 
note.  102 
Trusts : 

cesttii's       rights       when       trustee 

barred.  489 

cestui  an  infant.  489 

LOST  GOODS. 

Finder:  rights.  780 

Larceny.  780 

Mislaid  goods  distinguished.  785 

Possession,  who  has.  781 

Railroad  car :  goods  lost  in.  786 
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Recovery    of    lost    trunk   after    pay- 
ment  for  loss   by  express  com- 
pany. 911 

LOTTERY. 

See  under  Criminal  Law. 

MALICIOUS  PROSECUTION. 

Probable  cause  :  for  judge  or  jury.  897 

MANDAMUS. 

Correcting  an  error  in  the  perform- 
ance of  a  public  duty.  912 

Courts:  women  as  jurors.  483 

Educational  institutions:  force  is- 
suance of  diploma.  97 

Revocation  of  proclamation  by  Sec- 
retary of  State.  912 

MARITIME  LIENS. 

Priority   of   ship   mortgages.  788 

MARKETABLE  TITLE. 

See  under   Spf.cii-ic   Pf.ri-ormanci:. 


MARRIAGE. 

Annuhncnt : 

alimony  pendente  lite. 

7.1 

counsel   fees. 

72, 

fraud :  what  constitutes. 

7as 

previous   marriage. 

617 

void   marriages. 

75 

Divorce :  see  under  Divorci'. 
Infants:    suit    to    dissolve    marriage. 

616 
Married  women :  see  under  Husband 

AND    Wu'K. 

MARRIED  WOMEN. 
See  under  Husband  and  W'ti'K. 

MASTER  AND  SERVANT. 

Automobiles :    owner's    liability    for 

negligence  of  family.  213 

Charitable  institutions:   tort  liabilitv. 

708 
Contracts:      bargaining     away     em- 
ployee's    right     to.    emploj'mcnt 

91 
Control    and    the    independent    con- 
tractor. 2>Z2> 
"Employee" : 

employer  also  employee.  799 

test  within  the  Federal  Emplovcrs' 

Liabilitv  Act.  709 


page 

Employers'  Liability  Acts :  see  under 

Workmen's    Compensation 

Acts. 

Independent  contractor : 

control  as  the  test.  333 

distinguished      from      a      servant. 

19,  333 

theory  of  the  entrepreneur.         334 

Scope    of    employment :    wilful    tort. 

489 
Torts: 

charitable  institutions.  708 

liability  of  master:  basis  of  theory. 

334 

wilful  tort  of  servant.  489 

Workmen's       Compensation       Acts : 

see  under  Workmen's  Compe.v- 

sation  Acts. 

MINES  AND  MINERALS. 

Exclusive   privilege: 

license  or  a   fee.  226 

non-user.  226 

Public  lands:   cancellation  of  patent 

for  fraud.  228 

MISTAKE. 

In  entr>-  of  cancellation  of  judgment. 

9A 
Money  paid  by:  recovery:  quasi-con- 
tract. 99 

MONEY. 

Foreign  currency : 

action  for:  rate  of  exchange.  ^^14 

rights  of  purchnser.  832 
F(. reign  exchange: 

cable  transfers.  833 

check  or  draft.  836 

delegation  or  money  order.  836 

deposit  account.  837 

Monev  order  :  nature.  836 

Public  money:  liability  for  loss.  227 

Rate  of  exchange :  action  for  foreign 

money.  914 

MONOPOLIES. 

Government  control  of  business.     570 
Invalidity:  Sherman  .\nti-Trust  Act. 

462 
MORTGAGES. 

After-acquired  property.  525 

Agreement  to  mortgage:  specific  per- 
formance. 522 
Chattel   mortgage :   see  under  Ch.\t- 

TEL  Mortgage. 
Clogging  the  equity  of  redemption.  O20 
Deed  in  the  terms  of  the  defeasance 
clause.  920 
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Equitable  mortgage : 

after-acquired  property.  525 

development    of    the    doctrine    of 

hypothcca.  520 

in  New  York.  519 

specific  performance  of  contract  to 

give  security.  521 

subsequent  transfcrrees.  527 

Equity  of  redemption : 

attempts  to  extinguish.  920 

purchase  of.  920 

Foreclosure :    forbidden   during  war. 

435 
Fraudulent:  mortgagee's  rights.     804 
Marshalling   of    securities :    warranty 
sale  by  mortgagor.  920 

Mortgagee:   subrogation  to  rights  of 
prior  mortgagee.  804 

New  York  Law : 
"equitable  mortgage."  519 

Rochester  t'.  Racey.  S27 

Priority  :  equitable  mortgage.  527 

Records:  failure  to  examine.  804 

Recording  acts.  527 

Sale    of    mortgaged    premises:    war- 
ranty. 920 
Ship  mortgage : 

foreclosed  by  libel  in  rem.  788 

priority  over  maritime  liens.        788 

Trust  receipts  :  nature.  533 

Void    for   usury :   conditions   against 

incumbrance.  797 

MUNICIPAL    CORPORATIONS 

Bonds:  see  under  Bonds. 
Building  regulation  :  police  power.  219 
Cemeteries :   regulation.  350 

Dedication  of  land:  see  under  Dedi- 

CATIOX. 

Fire  department: 

duty  of  land-owner  to  firemen.    805 

liability  for  negligence.  772 

Governmental  distinguished  from  cor- 

corporate  functions:  772 

bases  of  distinction.  775 

policy  dictating  distinction.  773 

value  of  the  distinction.  774 

Liability : 

flooding  private  property.  619 

torts  generally.  772 

trespass  to  realty.  619 

water  supply:   warranty  of  puritv. 

620 
Negligence:    corporate    liability    for 
acts  of  servants.  772 

Ordinances:  zoning:  marketabilitv  of 
title.  '803 

Parks :  see  under  Parks. 
Police    power:    regulation    of    build- 
ing. 219 


PACK 

Rate  regulating  power :  surrender  by 
contract.  704 

Torts : 

flooding  private  property.  619 

liability  in  general.  772 

trespass  to   realty.  619 

Water    company :    implied    warranty 

of  purity.  620 

MURDER. 

See  under  Ho.micide. 

NAMES. 

Pseudonym  :  contract  not  to  use.      91 
Right  of  privacy:  injunction.  100 

Use  of   one's  own  land:   limitations. 

626 
NATIONALITY. 

See  also  under  Citizenship. 

.Alien  enemy:  factual  or  fictional.  612 

Development  in  Europe.  54 

Dual  nationality.  842 

Election  of  nationality.  853 

Expatriation.  843 

Married  women.  856 

Minors.                               _  858 

Nationality  and  intemationality.  742 

Problems  of  nationality.  840 

NATURALIZATION. 

See  under  Aliens. 

NEGLIGENCE. 

Animals:  see  under  Animals. 

.\utomobiles:  see  under  Automobiles. 

Bailee's:  eflFect  on  bailor.  921 

Carriers :  see  under  Carriers. 

Charitable  institutions:  liability  for 
acts  of  employees.  708 

Contributor^'  negligence:  see  under 
Contributory  Neglicence. 

Defective  food:  manufacturer's  lia- 
bility. _  924 

Degrees  of  care:  carriers:  sta- 
tions. 922 

Depositor's  failure  to  verify  bank 
statement.  613 

Failure  to  examine  records :  mort- 
gagee's rights.  804 

Failure  to  furnish  heat:  approximate 
cause.  _  .     .  P^ 

Gross:  carrier's  limitation  of  liability 
on  free  pass.  216 

Licensees :  fireman's  rights  against 
land-owner.  805 

Manufacturers:  liability  for  defects 
in  goods.  924 

Municipal  corporations :  see  under 
Municipal  Corporations. 
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Notary  public :  in  taking  an  acknow- 
ledgment. 210 
Plaintiff's :  defense  in  quasi-contract. 

99 
Proximate    cause :    inconsistent   find- 
in^^s  of  facts.  99 

Recording   of    mortgage:    failure   to 
discover.  804 

Telegraph  companies :  sending  a  de- 
famatory message.  380 
Violation  of  a  statute : 

bar  to  recovery.  710 

negligence  per  se.  710 

NEGOTIABLE  INSTRUMENTS. 

Certificate   of    deposit:    negotiabilitv. 

621 
Checks : 
absolute  payment.  494 

altered  checks.  613 

foreign  exchange.  836 

"part  payment" :  statute  of  frauds. 

494 
wrongful  dishonor.  792 

Endorsement :  unauthorized.  909 

Exchange,    foreign :    aspects    of    the 
law.  832 

Foreign    currency:     rights    of    pur- 
chaser. 832 
Foreign  exchange : 

cable  or  wireless  transfers.  833 

check  or  draft.  836 

credit  transfers.  832 

delegation  or  money  order.         8.^6 

deposit  account.  837 

Forged      instrument :      recovery      of 

money  paid.  603 

Holder   for  value. 

bank:  deposited  check.  351 

lienor  of  a  check.  351 

Holder  in  due  course: 

agent's  unauthorized  check.         4^2 
payee.  761 

Incomplete  note : 
necessity  of  filling  in   before   suit. 

490 
payable  on  demand.  490 

power  of  a  remitter  to  create  rights 
in  a  transferee.  763 

Insane  person  :  promissory  note.    220 
Liability  of  a  drawer,  maker,  acceptor 
or  irregular  endorser: 
to  a  remitter.  751 

to  one  not  a  party  to  the  instru- 
ment. 750 
to  transferee  of  a  remitter  or  other 
person  not  a  party  to  the  instru- 
ment. 754 
where   instnnncnt  contains  blanks. 

763 
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Negotiable  Instruments  Law : 

sec.    1. 

490 

1    (4). 

621 

10. 

621 

14. 

490 

27. 

351 

60-62,  and  66 :  scope.  754 

Negotiability :    certificate   of    deposit. 

621 

New    York    Negotiable    Instruments 

Law :  sees.  20  and  33.  490 

Notice  of  dishonor:  renewal  note  as 

waiver.  711 

Payee  as  a  holder  in  due  course.    761 

Presentment :  renewal  as  a  waiver.  711 

Price  V.   Neal :  doctrine.  603 

Principal    and    agent :    unauthorized 

check.  492 

Remitter: 

power  to  invest  others  with  a  right : 

754 
where  instrument  contains  blanks. 

763 

right  on  a  bill  or  note.  749 

Renewal  note :  waiver  of  presentment 

and  notice.  711 

Third  persons : 

power  to  invest  others  with  a  right 

754 

right  on  a  bill  or  note.  750 

Waiver  of  presentment  and  notice  by 

acceptance  of  renewal  note.     711 

NEW  TRIAL. 

Federal  practice :  discretion  of  the 
court.  907 

Prior  appeal :  conclusiveness  on  sub- 
sequent appeal.  613 

NOTARY    PUBLICS. 

.Acknowledgment :  ministerial  or  judi- 
cial   function.  210 

Liability  on  his  certificate.  210 

Limits  of  powers:  practicing  law 
without  a  license.  345 

Nature  of  notar>-'s  duty  in  varit  us 
states.  '  '  211 

NUISANCE. 


Abatement :    no    property 

voivcd. 
Injunction:    by   individual 

property  or  pecimian.-  i 
"Red  light"  injunction  and 

acts. 

OFFICERS. 
Corporations :    see    under 

TIONS. 

Educational     institutions : 
issue  diplomas. 


right  in- 
606 
where  no 
njun,-.  606 
abatement 
606 


CORPORA- 

duty     to 
97 
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Notary  public :  see  under  Notary 
Publics. 

Physicians  :  quasi-public  officers.    892 

Policemen :  Workmen's  Compensa- 
tion Acts.  230, 358 

Public  moneys:  officer's  liability  for 
loss.  227 

Receiver :  see  under  Rf.ceivers. 

Secretary  of  State:  duty  to  proclaim 
amendment    to   the    Constitution. 

912 

PARENT   AND   CHILD. 

Adoption : 

heirship  of  child.  357 

revocation  of  will.  357 

Custody    of     child :     foreign  decree 

modifying   custody.  491 

Minor  children:  nntinnality.  858 

PARKS. 

Condemnation  of  land  for  park  pur- 
poses. 689 

Dedication :  nature.  687 

Maintenance  as  a  governmental  func- 
tion. 688 

Uses:  educational  and  humanitarian. 

690.799 

PAROL  EVIDENCE  RULE. 

Consideration : 

absence.  916 

varying  that  shown.  916 

PARTIES. 

Committee  of  insanity:  domicil.  '"'17 
Examination  before  trial.  805 
Of  record:  determines  diverse  citi- 
zenship. 917 
Real  party  in  interest : 

diverse  citizenship.  917 

residence :  venue.  627 

Trustee    in     bankruptcy :     residence : 

venue.  627 

PATENTS. 

Infringement :  recovery  of  profit.   351 
Inventions : 

unpatented :  property.  801 

nature  of  owner's  interest.  801 

Profits   from  infringement:   account. 

351 
Public  lands :  cancellation  for  fraud. 

228 

PERJURY. 
See  under  Witnesses. 


PERSONAL   PROPERTY. 

PACE 

See  under  Bailments,  Ch.\ttel 
Mortgages.  Crops,  Gifts,  Leases, 
Legacies  and  Devises,  Life  Es- 
tates, Lost  Goods,  S.^^LES, 
Stocks,  Taxation,  Wills. 

PHOTOGRAPHS. 

Sec  under  Right  of  Privacy. 

PHYSICIANS  AND  SURGEONS. 

Insurance  policy:  army  service: 
change  in  occupation.  221 

Tort  liability :  breach  of  professional 
confidence.  890 

Witnesses  :  see  under  Witnesses. 

PLEADING  AND  PRACTICE. 

/MTirmative  defenses:  including 
specific  denials.  770 

Appeal :  see  under  Appeal  and 
Error. 

Cause  of  action : 

inconsistent   causes   in    same   com- 
plaint. 712,  800 
merger  in  equity  decree.  622 

Collateral  attack:  decree  of  distri- 
bution. 222 

Complaint : 

defective:    effect    as    former    jeo- 
pardy. 915 
inconsistent      causes      of      action. 
712,  800 

Confession  and  avoidance:  specific 
denial.  771 

Conflict  of  laws:  sec  under  Conflict 
OF  Laws. 

Contracts:  denial  of  breach.  772 

Denial :  specific,  in  aflirmative  de- 
fenses. 770 

Denial  of  liability:  estoppel  for 
failure  to  deny  before  trial.    220 

Dismi.ssnl,  motion  for:  after  directed 
verdict.  711 

Federal :  see  under  Federal  Courts. 

Federal  Trade  Commission :  practice 
before.  806 

Fraud,  how  pleaded :  instruments 
inter  vivos  and  wills.  874 

Inconsistent  causes  of  action :  what 
are.  712.  800 

Judgments :   see  tinder  Judgments 

Libel:  pleading  of  privilege.  771 

Non-suit,  motion  for:  after  directed 
verdict.  711 

Parties :  sec  under  Parties. 

Referring  long  account  to  an  auditor. 

805 
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Service  of  process:  see  under  Pro- 
cess. 

Set-off  and  counterclaim :  see  under 
Set-off  and  Counterclaim. 

Simplifying  procedure :  federal  legis- 
lation. 906 

Small  claims  courts :  procedure.    904 

Statute  of  limitations :  see  under 
Statute  of  Limitations. 

Trials :  see  under  Trials. 

Undue  influence,  how  pleaded :  in- 
struments inter  vivos  and  wills. 

874 

PLEDGES. 

Nature :  common  law  and  develop- 
ment. 519 

POLICE. 

Detectives :  use  of  decoys.  598 

Police    legislation :    "red    light"    in- 
junction. 605 
Workmen's       Compensation       Acts : 
"employee"  within  the  Act.     230 

POLICE    POWER. 

Condemnation  of  land:  residential 
district.  592 

Nature  and   definition.  573 

Public  use:  taking  of  land  for.   .592 
Regulation  of  buildings.  210 

Rent  regulation :  war  power.  109 


POSSESSION. 

See   under   Title,   Ownership   and 

Possession. 


POST  OFFICE. 

Money  order:  nature.  836 

Transportation    of    mail :    regulation 

by  Congress.  663 

POWERS. 

In   trust :   limitations   in   New  York. 

623 
Rule  against  perpetuities :  New  York. 

623 

PRACTICE  OF  LAW. 

Without  a  license:  notan.-  public.  345 

PREFERENCES. 

Specific  performance  on  the  grounds 
of  insolvency  as  a  preference.  916 


PRESCRIPTION. 

page 

Against   real   defendant  affecting  an 

estoppel  against  defendant  named 

for  failure  to  deny  before  trial. 

220 

PRESUMPTIONS. 

Damages  :  dishonor  of  check.  792 

Deeds :  delivery  presumed  on  record- 
ing. 706 
Undue  influence:  wills.                    358 


PRINCIPAL  AND  AGENT. 

Authority  of  agent:  facts  peculiarly 
within  own  knowledge.  492 

Del  credere  agency:  statute  of 
frauds.  156 

Endorsement  of  check  by  paj'ce's  at- 
torney. 909 

Estoppel  of  principal :  failure  to  deny 
liability  before  trial.  220 

Foreign  corporations : 
revocation    of    designated    agency. 

618 

agent  "doing  business"  within  the 

state.  206 

Independent  contractor:  see  under 
Master  and  Servant. 

Negotiable  instruments: 

rights  and  powers  of  the  agent  of 
a  maker,  drawer,  acceptor  or  ir- 
regular endorser.  749 
unauthorized  check.                       792 

Revocation :  foreign  corporation : 
agent  designated  to  receive  pro- 
cess. 618 

Torts :  see  under  Master  and  Ser- 
vant. 


PROCESS. 


479 


Constructive  ser\ice :   alimony. 
Service : 

by  publication :  maintenance  pro- 
ceedings against  non-resident 
husband.  479 

by  registered  mail.  904 

in  small  claims  courts.  904 

on    foreign    corporations : 

agent  "doing  business"   in   state. 

206 
revocation  of  designated  agencv. 

618 
railroads:  Federal  Control  Act.  352 


PROXIMATE  CAUSE. 

See  under  Negligence,  Torts. 
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PAGE 

Cancellation  of  patent:  fraud:  pres- 
ence of  minerals.  228 
Parks :  see  under  Parks. 

PUBLIC     SERVICE    COMPA- 
NIES. 

Actual  cost :  as  a  basis  of  rate  regula- 
tion. 590 
Confiscatory    rates:    basis    of    deter- 
mining. 586 
Discrimination:  refusal  of  credit.  801 
Franchises :  see  under  Fii<VNCiiisi:s. 
Present  value : 
basis  of  rate  regulation.  587 
determination : 
land.  588 
going  value.                                 589 
plant  apart  from  land.  588 
Rate  regulation : 
by  Congress : 

constitutionalit}'.  660 

Transportation  Act,  1920.         665 
limitations  on  state's  power.       660 
Rates:   confiscatory.  586 

Valuation    in    connection    with    con- 
fiscatory  rates :  586 
estimation  of  "present  value".     588 
"present  value"  or  "actual  cost".  5S7 
Water  companies:  liability  on  implied 
warranty   of   purity.                    620 

QUASI-CONTRACTS. 

Benefit:  what  constitutes.  602 

Equitable  restitution  as  the  basis  of 
measure  of  damages.  337 

Improviincuts :  tenant's  right  to  com- 
pensation. 224 
Insane    persons:    enforcing    contract 
effecting  a  status  quo.               220 
Invalid  bonds : 

recovery    by    bona   fide    purchaser. 

340 
recovery  by  original  holder.        336 
Money  paid : 
excess  payment.  99 

for  invalid  muriicipal   bonds. 

336,  349 

negligence   of   plaintiff.  00 

Negligence  of   plaintitT:   money  paid 

by  mistake.  99 

Unjust  enrichment: 

re(iuisitcs.  602 

improvements  by  tenant.  224 

RAILROADS. 

Carriers:  see  under  CAKinKRS. 
Federal   Control   Act : 

effect  on  courts  jurisdiction. 

352,  4.;^6 

effect   on   railroad   system.  352 
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Liability:    expenses    of    receivership 

after  restoration  of  property.  201 

Negligence  :  degree  of  care.  922 

Receivership   expenses :    liability   for. 

201 
Stations :  degree  of  care.  922 

REAL   PROPERTY. 

Proposed  reform  of  the  law  of  real 
property  in  England.  652 

See  also  under  Covenants,  Crops, 
Descent  and  Distribution,  Leg- 
acies AND  Devises,  Easements, 
Estates  by  Entireties.  Fix- 
tures, Landlord  and  Tenant, 
Leases,  Life  Estates,  Mines 
and  Minerals,  Recording  and 
Registry  Laws,  Remainders, 
Restrictions,  Right  of  Re- 
entry, Rule  Against  Perpetui- 
ties, Specific  Performance, 
Statute  of  Frauds,  Taxation, 
Tenancy  in  Common,  Vendor 
and  Purchaser. 

RECEIVERS. 

Corporations:  reorganization  under 
receiverships.  735 

Nature  of  the  office.  201 

Railroad  receiver:  liability  after  re- 
storation of  property.  202 

RECORDING   AND    REGISTRY 
LAWS. 

Chattels  attached  to  realty :  recording 
of  contract.  924 

Chattel  mortg:igcs :  failure  to  exam- 
ine records.  804 

Deliver}'  of  deed  presumed  by  record- 
ing. 706 

REFEREES. 

See  under  Bankruitcy. 

REMAINDERS. 

See  Vested,  Contingent  and  Future 
Interests. 

REPLEVIN. 

Crops:  realty  or  personalty.  615 

Defenses:    property   not   in    plaintiff. 

622 
Requisites  of  the  action.  622 

RES  JUDICATA. 

Decree  of  distribution:  collateral  at- 
tack only.  222 
Equity  decree:  binding  at  law.        623 
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RESTRAINT  OF  TRADE. 

PAGE 
Contracts : 

employment.  91 

use  of  a  pseudonym.  91 

Illegal   combinations.  462 

Monopolies :   see  under  Monopolies. 

RESTRAINTS  ON  ALIENA- 
TION. 

See  under  Rule  Against  Perpetui- 
ties. 

RESTRICTIONS        AND        RE- 
STRICTIVE     AGREEMENTS 
AS    TO    THE    USE    OF 
PROPERTY. 

Buildin;?       restrictions:  designated 

district.  219 

Marketable   title: 

effect  of  restrictions.  78 

restricting  ordinance.  803 

Restraints   on    alienation :  see   under 

Restraints  on  Alienation. 

RESULTING  TRUSTS. 

See  under  Trusts. 

RIGHT  OF  PRIVACY. 

Injunction:  use  of  name  and  photo- 

praph.  KX) 

Pbotograph :  use  in  advertising.     100 

ROMAN  LAW. 

Sec  under  Civil  Law. 

RULE     AGAINST     PERPETUI- 
TIES. 
New  York  statute :  interpretative.  62.? 
Powers  in  trust.  62.^ 

Restraint  on  alienation :  validity.    35.? 

SALES. 

Acceptance:  waiver  of  warranty.   803 
Acceptance  of  part  of  goods:  entire 
or  severable  contract.  713 

Appropriation : 

assent    of    buyer.  492 

nature  of.  342 

Bona  fide:  evidence  of  value.        48? 
Bulk  Sales  Act :  "stock  of  merchan- 
dise". 354 
"C.  I.  F."  contract.  101 
Conditional  sales : 
breach    of    warranty    before    title 
passes.                                          713 
fixtures.                                               924 
vendee :      recovers'     of      payments 
when  property  is  retaken.        4*\? 
chattel   mortgage:    effect.  493 
Contract:   entire  or  severable.       713 


page 

Credit  transfers : 
cable  or  wireless  transfer.  833 

check  or  draft.  836 

delegation  or  money  order.  836 

deposit  account.  837 

Custom :  as  implied  condition.       624 
Dcliven.- : 
after  buyer's  refusal.  492 

to  carrier :  "C.  I.  F."  contract.     101 
Excess  payment :   recovery.  99 

Fi.xtures  :  innocent  purchasers.      924 
Food : 

implied  warrant}'.  924 

negligence  of  packer.  924 

Foreign     currency :     rights    of     pur- 
chaser. 832 
Fraud:   Bulk  Sales  Act.  354 
Implied   warrantv:    see   under  War- 
ranty. 
Intoxicating  liquors:    see  under   In- 
toxicating Liquors. 
Negligence  of  manufacturer  of  food. 

924 
Payment :  effect  of  custom  on  mode. 

624 
Rejection  of  goods  of  inferior  qual- 
ity. 713 
Risk  of  loss:  "C.  I  F."  contract.  101 
Trust  receipts:  nature.  Si3 
Waiver  of  warranty  by  accepting 
p..r,d«;.                                               803 

SCHOOLS  AND  SCHOOL  DIS- 
TRICTS. 

Mandamus :     to     force     issuance     of 
diploma.  97 

SEAMEN. 

See  under  .-XriMiRALTY. 

SEARCHES  AND   SEIZURES. 

F.vidence    obtained    illcgallv:    admis- 
sibility. '  484 

SEPARATION    AGREEMENTS. 

See  under  Husit.\NP  and  Wife. 

SERVICE. 

See  under  Process 

SET-OFF       AND       COUNTER- 
CLAIM 

Bankruptcy:  trustee  against  creditor. 

482 
Priority  of  attorney's  lien.  480 

SHERMAN   ANTI-TRUST  ACT. 

Interpretation :     principal     cases    de- 
cided under  it.  462 
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Monopolv  as   the   test   of   invalidity. 

464 

SITUS. 

See  under  Conflict  of  Laws,  Taxa- 
tion. 

SOVEREIGNTY. 

Limitations   on :    Eightcentli  Amend- 
ment. 499 
Residing  in  the  people.  506 
State  sovereignty.  504 

SPECIFIC    PERFORMANCE. 

Contract ; 
to  convey  land  :  mutuality.  354 

to    give    security :    equitable    mort- 
gage. 521 
to  leave  property  by  will.           468 
to  support :  personal  services.      228 
Defect   in  vendor's  title:   defense   to 
vendee.  77 
Hardship:    ordinance   restricting   use 
of  land.                                        803 
Insolvency  as  a  ground  for  equitable 
relief'.                                             916 
Loans.                                                    521 
Marketable  title : 

restrictive  ordinance.  803 

test.  77 

Mutuality:  assignee  of  purchaser.  354 

Separation  agreement.  ^^4 

Wills:  contract  to  leave  property.    468 

STATES. 

Constitutions:   construction.  635 

Interstate   controversies.  69 

Jurisdiction :      foreign      corporations 

doing  business  within   the   state. 

205 
Regulation  of   rates: 

limitations   on  power.  660 

Transportation  Act,  1920.  665 

Sovereignty.  504 

Taxation  :  see  under  Taxation. 
Taxing  power.  12 

Workmen's   Compensation  Acts :   ap- 
plication to  maritime  workers. 

685 

STATUTE  OF  FRAUDS. 

Constnictive  trusts  :  wills.  868 
Del  credere  agency:  156 
Foreign  currency :  S.^2 
Leases  :  holding  over.  96 
New  York  law:  suretyship.  153 
Obligation  imposed  by  law :  applica- 
bility. 96 
Part  payment :  check.  494 
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Renewal  of  lease.  347 

Suretyship : 

cases  within  the  letter  but  not  the 

spirit  of  the  statute.  156 

cases   without   the   statute.  153 

collateral     and     original     promises 

distinguished.  166 

novation.  170 

Testamentary       trusts :        fraudulent 

trustee.  870 

STATUTE    OF    LIMITATIONS. 

Sec  under  Limitation  of  Actions. 

STATUTES. 

Bankruptcy    Act :    see    under    Bank- 

RITTCY. 

Budget    legislation.  235 

Bulk  Sales  Act.  354 

California:  Civil  Code.  sec.  711.  353 

Citizenship  and  nationality.  853 
Construction : 

criminal    statutes.  345 

state  constitutions.  635 

statutes  protecting  a  class.  891 
Criminal  statutes:    see  under  Crimi- 
nal Law. 

Criminal   syndicalism  statutes.  232 

Deportation  of  aliens.  680 

Edge  Export  Finance  .\ct.  608 

Enforcement  statutes:  scope.  912 

F.spionagc  Act.  483 
Federal : 

.•\ct  of  Conformity.  906 

Chinese  Exclusion  Acts.  681 

Clayton  Anti-Trust  Act.  700 

Criminal  Code:  sees.  4,  6,  37,  332. 

700 

Espionage  i'\ct.  90 
Federal   Control  Act.             352,436 

Federal  Reserve  Act :  sec.  25.  608 

National   Defense  Act.  432 

Navy  .'\ppropriation  Act.  432 

Prohibition    Law :    see    itifra  Vol- 
stead Act. 

Sedition  Bills.  700 
Frauds :      sec     under     Statute     of 

Frachs. 

Georgia  Code :  sees.  55,  65.  616 

Lever  Act.  425 
Limitations:    see    under    Limit.\tion' 

OF  Actions. 
New  York : 

Civil   Rights  Law.  100 
Code  Civ.  Pro. : 

sec.   4.32.  618 

084.  627 

1780.  618 

2435.  801 

3343  (9).  224 
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New  York — Continued. 

Lien  Law :  sec.  230.  529 

Negotiable    Instruments    Law :    see 
under  Negotiable  Instruments. 
Penal  Law : 

sec.  270.  345 

956.  795 

Pers.  Prop.  Law: 

sec.    16.  768 

31.  152 

45.  532 

65.  493 

125  subd.  3.  713 

Pub.  Serv.  Comm.  Law :  sec.  97.  801 

Real  Prop.  Law : 

Art.  Ill,  sec.  63.  887 

sec.  290  subd.  2.  523 

Stock  Corp.  Law:  sees.  16,  17.    344 

Tax  Law:  sees.  221b,  331.  625 

Protecting  a  class  :  construction.    891 

"Red  light"  injunction  and  abatement 

acts.  605 

Seamen's  Act  of  1915.  207,479 

Sherman  Anti-Trust  Act :   see  under 

Sherman  Anti-Trust  Act. 
Ship  Mortgage  Act.  1920.  788 

Transportation  Act,  1920.  665 

Uniform   Divorce   Law.  472 

Uniform      Fraudulent      Conveyances 
Act :  see  under  Fraudulent  Con- 
veyances. 
Uniform    procedure    at    law    in    the 
federal  courts.  906 

Uniform  Sales  Act:  see  under  Sales. 
Unlawful  detainer  statute.  95 

Violation:  negligence  per  sc.  710 

Volstead  Act.  912 

STOCKHOLDERS. 

Directors :  relationship.  914 

Disqualification    of    judges:    interest. 

595 
Minority: 

action  to  force  declaration  of  divi- 
dends. 93 
right  to  compel  purchase  of  shares 
on  sale  of  corporate  assets.     344 
right  to  enjoin  reorganization.     735 
Right    to    vote :    unregistered    trans- 
feree.                                             101 
"Stockholders'  meeting"  as  a  "direc- 
tors'     meeting"      where      board 
owned  all  the  stock.                  344 
Transfers      of      stock:      see      under 
Transfers  of  Stock. 

STOCKS. 

Dividends :  see  under  Dividends. 
Purchase  bv  directors.  914 
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Sale  of  dissenting  stock:  reorganiza- 
tion. 625 

Transfer:  see  under  Transfer  op 
Stock. 

Unregistered  transfer:  right  of 
holder  to  vote.  101 

Value :  other  bona  fide  sales  as  evi- 
dence of.  485 

STREET    RAILROADS. 

Passenger  relation  while  transfer- 
ring. 343 

STRIKES. 

Advocation  :  munition  factories.  90 
Boycotts  by  threatening  strikes.  882 
Contracts :  impossibility  of  perfor- 
mance. 778 
Employees  of  a  carrier.  883 
Injunctions.  696 
Legality : 

secondary'  boycotts.  882 

trade  disputes.  696 

SUBROGATION. 

Mortgagee :  to  rights  of  prior  mort- 
gagee. 804 

SURETYSHIP. 

Guarantee  of   payment  and  coUecta- 

bility  distinguished.  102 

Indemnity      insurance:      "conclusive 

evidence"  clauses.  795 

Liability  of  surety :  condition  against 

actual  loss.  347 

Limitation     of     actions:     see    under 

Limitation  ok  Actions. 
New  York  law:  statute  of  frauds.  153 
"Promise  to  pay  the  debt  of  another": 

contracts   not  included.  153 

Statute  of  frauds:  see  under  Statute 

OF  Frauds. 

TAXATION. 

Bonds :    federal.  14 

Conflict  of  laws:  extra-territorial 
collections.  1,  283 

Constitutionality:    discriminator>'    in- 
come tax.  793 
Corporations : 

income.  793 

nature  of  power.  288 

Direct:    stock   dividends    as    income. 

Sib 
Discriminaton,'  taxation.  793 

Double  taxation :  extra-territorial  col- 
lections. 24,  292 
Exemptions:  see  under  Exemptions. 
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Extra-territorial   enforcement : 

inheritance.  1,  283 

jurisdiction  over  persons.  284 

tests  of  extra-tcrritoriality.         283 

Foreign  corporations :  engaged  in  in- 
terstate   commerce.  324 

Income  tax: 

corporation  doing  part  of  business 
without  state.  793 

federal  judges  exempt.  794 

non-residents  by  state.  457 

situs  as  the  basis.  458 

stock  dividend.  536 

Inheritance      tax:      see      Taxation 
(Transfer  tax). 

Measure  of  state  tax  on  foreign  cor- 
poration. 326 

Personal   property: 

non-payment :     additional    transfer 

tax  in  New  York.  625 

without  the  state.  286 

Pipe  lines :  real  or  personal  property. 

703 

Power  to  tax:  limits.  1 

Progressive   inheritance   taxation.     8 

Property:  without  the  state.  286 

Ships:  situs.  296 

Situs  of   source   of   mcome  as  basis 
of  taxation.  458 

Sixteenth    Amendment:    stock    divi- 
dends  as   income.  536 

States: 

foreign  corporations.  324 

non-residents.  457 

taxing  power.  12 

Statutes:  construction.  625 

Stock  dividends  as  income.  536 

Transfer  tax  : 

additional  tax  in  New  York.      625 
enforcement.  10 

extra-territorial   effect:  1,283 

double  taxation.  24,292 

tests  of   extra-territoriality.     283 
history.  3 

nature.  7, 229 

power:  state  and  federal.  12 

privilege  of  succession  taxed.         9 
progressive.  8 

succession.  11 

theoretical  aspects.  3 

TELEGRAPH   AND   TELE- 
PHONE COMPANIES. 

Cable  transfers  :  non-delivery  of  mes- 
sage. ?.?,T, 

Discrimination:  refusal  of  credit.  801 

Liability  for  transmitting  a  defama- 

tor>'  message :  30,  369 

privilege.  369 

publication.  32 


p.\r.E 
Libelous  message.  30,  369 

Limitation  of  liability  for  non-deliv- 
ery of   message.  494 
Messenger  as  agent  of  sender.      494 
Negligence  in  sending  message.      380 

TENANCY  FROM  YEAR  TO 
YEAR. 

See  under  Landlord  and  Tenant. 


TENANCY  IN   COMMON. 

Distinguished    from    estates    by    en- 
tireties. 487 

TITLE.       OWNERSHIP       AND 
POSSESSION. 

Tvost  or  mislaid  goods.  780 

Marketable  title :  see  under  Specific 

Perfor.mance. 
Possession : 
analysis  of  elements.  781 

hypothecation  of   securities.         795 
illegal :  larceny.  348 

lost  poods.  781 

necessity  of : 

in   gifts.  196 

in   larceny.  320 

Possession  of  animal  as  basis  of  ab- 
solute liability.  89 
Quieting  title:  pending  ejectment  ac- 
tion.                                               487 
Title: 

acquired  in  obtaining  property  un- 
der  false  pretenses.  321 
in    tliird    person:    defense   and    re- 
plevin action.  522 
transfer:  a  sale  under  the  Volstead 
Act.              _                                  91 S 
transferred     in     "C.     I.     F."     con- 
tract. 101 

TORTS. 

.Xnimals:     liability     for:  see    under 

Animals. 

Bankruptcy :      provability  of      tort 

claims.  481 

Charitable       institutions:  servants' 

torts.  708 
Conflict  of  laws:  see  under  Conflict 

OF  Laws. 

Contributory    negligence:  see    under 

CoNTRIliUTORY     NEGLIGENCE. 

Deceit :  see  under  Deceit. 

Estoppel :     failure    to    deny    liabilitv 

before  trial.  220 

Independent   contractors :    see   under 

Master  and  Servant. 
Killing  dog:  defense  of  property:  480 
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Libel  and   slander:   see  under  Libel 
AND  Slander. 

Licensee:  liability  of   owner  for  in- 
jury. 805 

Malicious     prosecution:     see     under 
Malicious  Prosecution. 

Master  and  servant :  see  under  Mas- 
ter AND  Servant. 

Municipal    corporations :    see    under 
Municipal    Corporations. 

Negligence :  see  under  Negligence. 

Physicians :    see    under    Physicians 
AND  Surgeons. 

Proximate  cause: 
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"The  power  of  taxation,  however  vast  in  its  character  and 
searching  in  its  extent,  is  necessarily  limited  to  subjects  within  the 
jurisdiction  of  the  state."^  For  this  there  is  a  reason.  Taxation 
involves  compulsion.  Where  there  is  a  tax,  there  is  a  tax-gatherer. 
This  unwelcome  functionary  must  have  something  within  his  reach 
to  lay  hold  of,  or  he  cannot  collect  his  tax.  He  must  be  able  to 
wield  control  over  some  economic  interest  that  he  can  turn  into 
cash  or  over  some  person  whom  he  can  make  uncomfortable  if  a 
command  to  produce  cash  is  not  complied  with.  For  the  collection 
of  taxes,  might  marks  the  outside  limits  of  any  effective  right. 
What  Mr.  Justice  Holmes  has  said  about  law  in  general  applies, 
mutatis  mutandis,  to  the  law  of  taxation.    In  holding  that  a  statute 

'Mr.  Justice  Field  ir.  State  Tax  on  Foreign-held  Bonds  (1872)  15  Wall. 
(82  U.  S.)  300,  319.  The  learned  justice  went  on  to  say:  "These  subjects 
are  persons,  property,  and  business.  Whatever  form  taxation  may  assume, 
whether  as  duties,  imposts,  excises,  or  licenses,  it  must  relate  to  one  of  these 
subjects.  It  is  not  possible  to  conceive  of  any  other,  though  as  appUed 
to  them,  the  taxation  may  be  exercised  in  a  great  variety  of  ways.  It  may 
touch  property  in  every  shape,  in  its  natural  condition,  in  its  manufactured 
form,  and  in  its  various  transmutations.  And  the  amount  of  the  taxation 
may  be  determined  by  the  value  of  the  property,  or  its  use,  or  its  capacity, 
or  its  productiveness.  It  may  touch  business  in  the  almost  infinite  forms  in 
which  it  is  conducted,  in  professions,  in  commerce,  in  manufactures,  and 
in  transportation.  Unless  restrained  by  provisions  of  the  Federal  Constitu- 
tion, the  power  of  the  State  as  to  the  mode,  form,  and  extent  of  taxation  is 
unlimited,  where  the  subjects  to  which  it  applies  are  within  her  jurisdiction." 
From  this  it  would  appear  that  inheritance  taxation  must  be  regarded  as 
taxation  either  of  persons  or  of  property,  as  we  do  not  normally  think  of 
inheriting  money  as  a  business.  As  we  shall  see,  however,  the  Supreme 
Court  has  in  effect  likened  taxes  on  inheritances  as  taxes  on  business  by 
regarding  them  as  taxes  on  transfers.  It  has  also  put  them  in  a  wholly  new 
category  by  calling  them  taxes  on  a  privilege.  It  has  been  zealous  to 
affirm  that  they  are  not  taxes  on  persons  or  taxes  on  property.  Neverthe- 
less common  sense  invites  us  to  inquire  whether,  from  the  standpoint  of 
jurisdiction,  inheritance  taxes  are  not  a  form  of  personal  or  of  property 
taxation. 
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cannot  be  violated  by  acts  in  another  jurisdiction  which  are  lawful 
there,  this  really  learned  judge  says: 

"Law  is  a  statement  of  the  circumstances  in  which  public  force 
will  be  brought  to  bear  upon  men  through  the  courts.  But  the 
word  commonly  is  confined  to  such  prophecies  or  threats  when 
addressed  to  persons  living  within  the  power  of  the  courts.  A 
threat  that  depends  upon  the  choice  of  the  party  affected  to  bring 
himself  within  that  power  would  hardly  be  called  law  in  the 
ordinary  sense. "^ 

In  wielding  the  taxing  power,  therefore,  might  is  essential 
to  right.  Whether  might  makes  right  is  another  matter.  In  a 
completely  sovereign  state,  it  may  easily  do  so :  the  taxing  power 
need  have  no  other  limits  than  those  of  physical  capacity.  But  in 
a  state  that  is  not  completely  sovereign,  right  may  be  subjected  to 
further  limitations  than  those  of  might.  So,  too,  a  completely 
sovereign  state  may  limit  its  legislative  agents  so  that  might  and 
right  are  not  coterminous.  To  approach  the  concrete,  the  due- 
process  clause  of  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States  may  confine  the  taxing  power  of  the  com- 
ponent states  to  more  restricted  bounds  than  those  of  physical 
capacity.  The  due-process  clauses  of  the  several  state  constitutions 
may  impose  similar  constraints  on  the  legislative  power  of  those 
subordinate  jurisdictions.  Subjects  of  taxation  which  are  within 
the  physical  power  of  the  states  may  be  held  by  the  courts  to  be 
without  their  constitutional  power.  The  direct  object  of  our  due- 
j)rocess  clauses  is  to  subject  governmental  action  to  other  tests 
than  those  of  physical  power. — to  establish  a  difference  between 
"can"  and  "may."  Without  such  a  difference,  constitutional 
limitations  are  surplusage. 

The  Supreme  Court  of  the  United  States  has  established  that 
the  requirements  of  due  process  of  law  set  other  limitations  to  the 
taxing  power  of  the  states  than  those  of  physical  incapacity  to 
collect  the  tax.  It  has  discerned  that  a  tax  which  purix)rts  to  be 
on  a  subject  formally  within  the  jurisdiction  of  the  state  may  be  in 
substance  on  some  other  subject  without  that  jurisdiction.  It  has 
appreciated  that  on  occasion  it  must  regard  as  of  controlling  im- 
portance, not  the  legal  res  which  the  state  has  named  as  the  object 
of  its  grasp,  but  the  measure  by  which  the  amount  of  its  exaction 
is  determined.     So  it  has  held  that  a  domestic  corporation  cannot 

'American  Banana  Co.  v.  United  Fruit  Co.  (1909)  213  U.  S.  347,  356- 
357,  29  Sup.  Ct.  511. 
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be  taxed  on  chattels  permanently  located  without  the  state.'  It  has 
decided  that  a  tax  which  professes  to  be  on  a  privilege  within  the 
power  of  the  state  to  grant  or  to  withhold  may,  by  reason  of  the 
mode  of  its  assessment,  be  in  substance  a  tax  on  property  without 
the  state  and  therefore  a  trespass  on  fields  which  the  state  may 
not  constitutionally  enter.* 

These  decisions  represent  a  modification  and  probably  a  reversal 
of  former  well  established  doctrine.  They  made  new  law.  Though 
they  did  not  relate  to  inheritance  taxation,  they  raise  the  question 
whether  the  doctrine  they  embody  does  not  apply  with  equal  force 
to  inheritance  taxation.  To  pass  judgment  on  this  qestion  it  will 
be  necessary  to  go  behind  the  doctrine  and  discover  what  practical 
considerations  moved  the  Supreme  Court  to  select  it  for  the  par- 
ticular use  to  which  it  has  been  put.  For  there  is  a  counter 
doctrine  that  the  Supreme  Court  cherishes  from  time  to  time  and 
puts  to  other  uses.^  If  it  picks  now  one,  and  now  another,  plainly 
something  else  than  logic  determines  the  choice.  The  issue,  then, 
is  whether  common  sense  and  considerations  of  what  is  fair  and 
desirable  should  not  move  the  court  to  pick  for  inheritance  taxa- 
tion the  doctrine  that  state  power  over  a  person  or  over  a  privilege 
cannot  be  so  wielded  as  to  impose  taxes  which  are  in  substance 
levies  on  extra-state  property.  In  considering  this  issue,  it  is 
important  to  have  in  mind  the  pronouncements  of  the  Supreme 
Court  as  to  the  characteristics  of  inheritance  taxes  and  the  condi- 
tions which  underlie  and  justify  their  imposition. 

I     Theoretical  Aspects  of  Inheritance  Taxation 

State  inheritance  taxes  first  came  before  the  Supreme  Court 
.some  time  before  the  Civil  War  bequeathed  to  us  the  Fourteenth 

•Union  Refrigerator  Transit  Co.  v.  Kentucky  (1905)  199  U.  S.  194.  26 
Sup.  Ct.  36. 

'Western  Union  Telegraph  Co.  v.  Kansas  (1910)  216  U.  S.  1.  30  Sup. 
Ct.  190:  Ludwig  v.  Western  Union  Telegraph  Co.  (1910)  216  U.  S.  146.  30 
Sup.  Ct.  280;  Pullman  Co.  v.  Kansas  (1910)  216  U.  S.  56.  30  Sup.  Ct.  232; 
Atchison.  T.  &  S.  Rv.  V.  O'Connor  (1912)  223  U.  S.  280,  32  Sup.  Ct.  216; 
Loonev  V.  Crane  Co.  (1917)  245  U.  S.  178,  38  Sup.  Ct.  85;  International 
Paper  Co.  v.  Massachusetts  (1918)  246  U.  S.  135,  38  Sup.  Ct.  292;  Locomo- 
bile Co.  of  America  v.  Massachusetts  (1918)  246  U.  S.  146,  38  Sup.  Ct.  298. 

'Kansas  City,  M.  &  B.  Ry.  v.  Stiles  (1916)  242  U.  S.  Ill,  37  Sup. 
Ct.  58,  holding  that  an  excise  on  the  privilege  of  being  a  domestic  corpora- 
tion, imposed  under  a  law  in  force  at  the  time  the  corporation  is  chartered, 
may  be  measured  by  the  total  capital  stock  of  the  corporation.  See  also 
Flint  V.  Stone  Tracy  Co.  (1911)  220  U.  S.  107,  162-165.  31  Sup.  Ct.  342. 
holding  that  the  federal  excise  tax  on  doing  business  in  corporate  form 
may  be  measured  by  income  from  state  and  municipal  securities. 
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Amendment.  In  Mager  v.  Grima,^  decided  in  1850,  the  parties 
disputed  the  constitutionality  of  a  statute  of  Louisiana  imposing 
a  tax  of  ten  per  cent,  on  legacies  when  the  legatee  is  neither  a 
citizen  of  the  United  States  nor  domiciled  in  Louisiana.  The 
complaint  against  the  tax  was  that  it  was  a  regulation  of  foreign 
commerce  and  a  tax  on  exports.  Chief  Justice  Taney  answered 
that  it  had  nothing  to  do  with  commerce  or  with  exports.  With 
reference  to  the  power  of  the  state  over  property  within  its  borders, 
he  said : 

"Now  the  law  in  question  is  nothing  more  than  an  exercise 
of  the  power  which  every  state  and  sovereignty  possesses,  of  regu- 
lating the  manner  and  term  upon  which  property  real  or  personal 
within  its  dominion  may  be  transmitted  by  last  will  and  testament, 
or  by  inheritance;  and  of  prescribing  who  shall  and  who  shall  not 
be  capable  of  taking  it.  Every  state  or  nation  may  unquestionably 
refuse  to  allow  an  alien  to  take  either  real  or  personal  property, 
situated  within  its  limits,  either  as  heir  or  legatee,  and  may,  if  it 
thinks  proper,  direct  that  property  so  descending  or  bequeathed 
shall  belong  to  the  state.  In  many  of  the  States  of  this  Union, 
at  this  day,  real  property  devised  to  an  alien  is  liable  to  escheat. 
And  if  a  State  may  deny  the  privilege  altogether,  it  follows  that, 
when  it  grants  it,  it  may  annex  to  the  grant  any  conditions  which 
it  supposes  to  be  required  by  its  interests  or  policy."^ 

The  same  Louisiana  statute  came  before  the  Supreme  Court  in 
two  other  cases  during  the  same  decade.  Prevost  v.  Greneaux* 
held  that  where  the  rights  of  a  French  subject  to  Louisiana  property 
vested  before  the  treaty  with  France,  that  treaty  had  no  applica- 
tion to  the  inheritance  tax  imposed  by  Louisiana,  even  though  the 
proceedings  for  obtaining  the  property  were  subsequent  to  the 
treaty.  Fredcrickson  v.  Louisiana,^  had  to  do  with  an  alleged 
conflict  of  the  Louisiana  statute  with  a  treaty  with  Wurtemberg. 
In  an  opinion  by  Mr.  Justice  Campbell,  the  treaty  was  held  not  to 
apply,  since  it  referred  to  citizens  of  Wurtemberg  leaving  prop- 
erty in  the  United  States  and  not  to  citizens  of  the  L^nited  States 
leaving  property  to  citizens  of  Wurtemberg,  which  was  the  case 
before  the  court.  In  neither  of  these  cases,  did  the  Supreme  Court 
discuss  the  theory  of  inheritance  taxation. 

•(1850)  8  How.  (49  U.  S.)  490. 
'Ibid.,  at  pp.  493-494. 
•(1857)  19  How.  (60  U.  S.)  1. 
•(I860)  23  How.  (64  U.  S.)  445. 
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Meanwhile,  in  1855,  Carpenter  v.  Pennsylvania^^  passed  upon  a 
statute  of  Pennsylvania  applying  to  the  estates  of  resident 
decedents.  The  collateral  inheritance  tax  of  1826  applied  only  to 
inheritances  "being  within  this  Commonwealth,'*^^  In  1850  an 
explanatory  act  provided  that  the  words  "being  within  this  Com- 
monwealth" shall  be  "so  construed  as  to  relate  to  all  persons  who 
have  been  at  the  time  of  their  decease,  or  now  may  be,  domiciled 
within  this  commonwealth,  as  well  as  to  their  estates."^-  William 
Short,  a  citizen  of  Pennsylvania,  died  a  few  months  prior  to  the 
Act  of  1850,  leaving  "securities,  stocks,  loans  and  evidences  of 
debt  and  property  *  *  *  not  within  the  commonwealth."" 
The  tax  was  held  properly  "assessed  upon  the  entire  personal 
estate,  without  reference  to  its  locality."^*  In  the  opinion  of  the 
court,  Mr.  Justice  Campbell  stated  that  the  "validity  of  the  act, 
as  affecting  successions  to  open  after  its  enactment,  is  not  con- 
tested ;  nor  is  the  authority  of  the  State  to  levy  taxes  upon  personal 
property  belonging  to  its  citizens,  but  situated  beyond  its  limits, 
denied."^'  The  only  complaint  was  directed  against  the  retro- 
active operation  of  the  law.  This  was  declared  specifically  not  to 
oflFend  the  ex  post  facto  clause,  and  the  objection  based  on  the 
obligation-of-contracts  clause  was  inferentially  denied.  The  court 
conceded  that  it  "is  in  some  sense  true  that  the  rights  of  donees 
under  a  will  are  vested  at  the  death  of  the  testator",  but  went  on 
to  say : 

"But,  until  the  period  for  distribution  arrives,  the  law  of  the 
decedent's  domicil  attaches  to  the  property,  and  all  other  jurisdic- 
tions refer  to  the  place  of  the  domicil,  as  that  where  the  distribution 
should  be  made.  The  will  of  the  testator  is  proven  there,  and  his 
executor  receives  his  authority,  to  collect  the  property  by  the 
recognition  of  the  legal  tribunals  of  that  place.  The  personal 
estate,  so  far  as  it  has  a  determinate  owner,  belongs  to  the 
executor  thus  constituted.  The  rights  of  the  donee  are  subordi- 
nate to  the  conditions,  formalities,  and  administrative  control, 
prescribed  by  the  State  in  the  interests  of  its  public  order,  and 
are  only  irrevocably  established  upon  its  abdication  of  this  con- 
trol, at  the  period  of  distribution.     If  the  State,  during  this  period 

"(1855)   17  How.  (58  U.  S.)  456. 

"/&»J.,  at  p.  461. 

"Ihid. 

''Ibid. 

"Ibid. 

"Ibid.,  at  p.  462. 
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of  administration  and  control  by  its  tribunals  and  their  appointees, 
thinks  fit  to  impose  a  tax  upon  the  property,  there  is  no  obstacle 
in  the  Constitution  and  laws  of  the  United  States  to  prevent  it."" 

This,  it  is  to  be  remembered,  was  before  the  Fourteenth  Amend- 
ment," and  after  the  period  when  the  Supreme  Court  under 
Marshall  was  astute  to  extend  the  aegis  of  the  Constitution  to 
complaints  against  state  action.  Moreover,  there  is  nothing  to 
show  that  any  of  the  property  located  without  Pennsylvania  was 
tangible."  Nevertheless,  the  opinion  is  important  for  its  emphasis 
on  the  fact  that  the  courts  of  the  domicil  of  the  testator  make 
the  distribution  of  the  total  personal  estate,  and  that  all  other  juris- 
dictions refer  to  the  place  of  the  domicil. 

Passing  over  Scholey  v.  Rew,^^  which  held  that  the  federal 
inheritance  tax  was  an  excise  and  not  a  direct  tax,  and  United 
States  V.  Fox,^°  which  decided  that  a  statute  of  New  York  pro- 
hibiting devises  of  lands  to  certain  corporations  could  be  consti- 
tutionally applied  to  a  devise  of  land  to  the  United  States,  the 
next  case  in  which  the  Supreme  Court  had  occasion  to  discuss 
inheritance  taxation  was  United  States  v.  Perkins,'^  decided  in 
1896.     This  held  that  a   state  may  tax  a  legacy  to  the  United 

"Ibid.,  at  pp.  462-463. 

''In  1902,  however,  Carpenter  v.  Pennsylvania  was  quoted  with  approval. 
See  Orr  v.  Gilman,  p.  15,  infra. 

"All  that  is  stated  as  to  the  character  of  the  property  is  the  following: 
"In  that  settlement,  the  executor  represented  that  a  portion  of  the  estate, 
consisting  of  securities,  stocks,  loans  and  evidences  of  debt  and  property, 
was  not  within  the  commonwealth  ."17  How.,  at  p.  461. 

"(1875)  23  Wall.  (90  U.  S.)  331.  In  the  opinion.  Mr.  Justice  Clifford 
said :  "Whether  direct  taxes  in  the  sense  of  the  Constitution  comprehend 
any  other  tax  than  a  capitation  tax  and  a  tax  on  land  is  a  question  not  abso- 
lutely decided,  nor  is  it  necessary  to  determine  it  in  the  present  case,  as  it 
is  expressly  decided  that  the  term  does  not  include  the  tax  on  income,  which 
cannot  be  distinguished  in  principle  from  a  succession  tax  such  as  the 
one  involved  in  the  present  controversy."  Ibid.,  at  pp.  347-348.  This  was 
said  twenty  years  before  Pollock  v.  Farmers  Loan  &  Trust  Co.  (1895) 
157  U.  S.  429,  15  Sup.  Ct.  673;  158  U.  S.  601,  15  Sup.  Ct.  912,  modified  and 
restricted  the  formerly  well  established  doctrine  that  a  tax  on  income  is  not 
a  direct  tax.  But  in  Knowlton  v.  Moore  (1900)  178  U.  S.  41.  78-83,  20 
Sup.  Ct.  747,  infra,  pp.  11,  12,  Scholey  v.  Rew  was  reaffirmed  and  it  was 
declared  that  it  was  not  affected  by  the  Pollock  case. 

"(1877)  94  U.  S.  315.  In  this  case  Mr.  Justice  Field,  at  pp.  320-321. 
declared :  "The  power  of  the  State  to  regulate  the  tenure  of  real  prop- 
erty within  her  limits,  and  the  modes  of  its  acquisition  and  transfer,  and 
the  rules  of  its  descent,  and  the  extent  to  which  a  testamentary*  disposition 
of  it  may  be  exercised  by  its  owners,  is  undoubted.  .     Every  person 

must,  therefore,  devise  his  lands  in  that  State  within  the  limitations  of  the 
statute  or  he  cannot  devise  them  at  all." 

"(1896)  163  U.  S.  625,  16  Sup.  Ct.  1073. 
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States.  The  case  involved  personal  property  of  a  domiciled 
decedent.  Nothing  is  said  as  to  the  location  of  the  property. 
After  a  review  of  the  statutory  origin  of  the  right  to  dispose  of 
property  by  will  and  the  restrictions  prevailing  in  the  Code 
Napoleon  and  in  the  law  of  Italy,  Mr.  Justice  Brown  proceeds : 

"Similar  restrictions  upon  the  power  of  disposition  by  will  are 
found  in  the  codes  of  other  continental  countries,  as  well  as  in 
the  state  of  Louisiana.  Though  the  general  consent  of  the  most 
enlightened  nations  has,  from  the  earliest  historical  period,  recog- 
nized a  natural  right  in  children  to  inherit  the  property  of  their 
parents,  we  know  of  no  legal  principle  to  prevent  the  legislature 
from  taking  away  or  limiting  the  right  of  testamentarj'  disposition 
or  imposing  such  conditions  upon  its  exercise  as  it  may  deem  con- 
ducive to  public  good. 

In  this  view,  the  so-called  inheritance  tax  of  the  State  of  New 
York  is  in  reality  a  limitation  upon  the  power  of  a  testator  to 
bequeath  his  property  to  whom  he  pleases ;  a  declaration  that,  in 
the  exercise  of  that  power,  he  shall  contribute  a  certain  percentage 
to  the  public  use ;  in  other  words,  that  the  right  to  dispose  of  his 
property  by  will  shall  remain,  but  subject  to  a  condition  that  the 
State  has  a  right  to  impose.  Certainly,  if  it  be  true  that  the  right 
of  testamentary  disposition  is  purely  statutory,  the  State  has  a  right 
to  require  a  contribution  to  the  public  treasury  before  the  bequest 
shall  take  effect.  Thus  the  tax  is  not  upon  the  property,  in  the 
ordinary  sense  of  the  term,  but  upon  the  right  to  dispose  of  it, 
and  it  is  not  until  it  has  yielded  its  contribution  to  the  State  that 
it  becomes  the  property  of  the  legatee."" 

Later  the  learned  justice  adds : 

"That  the  tax  is  not  a  tax  upon  the  property  itself,  but  upon 
its  transmission  by  will  or  by  descent,  is  also  held  both  in  New 
York  and  in  several  other  States.  Re  Sniffs  Estate,  137  N.  Y.  77, 
in  which  it  is  said,  page  85,  that  'the  efTect  of  this  special  tax  is 
to  take  from  the  property  a  portion,  or  a  percentage  of  it,  for 
the  use  of  the  State,  and  I  think  it  quite  immaterial  whether  the 
tax  can  be  precisely  classified  with  a  taxation  of  property  or  not. 
It  is  not  a  tax  upon  persons.'  "^' 

"/fcirf.,  at  p.  628. 

"Ibid.,  at  p.  629.  In  further  support  of  the  decision,  Mr.  Justice  Brown, 
at  p.  630,  observed:  "\Ve  think  that  it  follows  from  this  that  the  act  in 
question  is  not  open  to  the  objection  that  it  is  an  attempt  to  tax  the  prop- 
erty of  the  United  States,  since  the  tax  is  imposed  upon  the  legacy  before  it 
reaches  the  hands  of  the  government.  The  legacy  becomes  the  property  of 
the  United  States  only  after  it  has  suffered  a  diminution  to  the  amount  of 
the  tax,  and  it  is  only  upon  this  condition  that  the  legislature  assents  to  a 
bequest  of  it." 

This  passage  is  quoted  by  Judge  A.  N.  Hand  in  the  opinion  in  Prentiss  v. 
Eisner  (1919)  260  Fed.  589  (D.  C.  S.  D.  N.  Y.)  which  held  that  the  pro- 
vision in  the  Federal  Income  Tax  of  October  3,  1913  (38  Stat.  167,  c.  16) 
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This  was  the  first  inheritance  tax  case  which  found  the  Supreme 
Court  divided  in  opinion.  Mr.  Justice  Harlan  was  unable  to  agree, 
but  he  did  not  tell  why.  In  Magoim  v.  Illinois  Trust  &  Savings 
Bank^'^  there  was  also  dissent.  The  questions  here  in  issue  related 
to  the  propriety  of  the  varying  rates  imposed  on  different  classes 
of  legatees.  Mr.  Justice  Brewer,  who  dissented,  approved  of  dif- 
ferent rates  for  legacies  to  those  closely  related  to  the  testator,  to 
those  remotely  related,  and  to  strangers,  respectively ;  but  he  insisted 
that  it  was  a  denial  of  equal  protection  of  the  laws  to  increase  the 
rates  on  legacies  to  strangers  as  the  amount  of  the  legacy  increased. 
He  thought  progressive  inheritance  taxation  unconstitutional.  In 
support  of  his  objections,  he  observed: 

"It  seems  to  be  conceded  that  if  this  were  a  tax  upon  property 
such  increase  in  the  rate  of  taxation  could  not  be  sustained,  but 
being  a  tax  upon  the  succession  it  is  held  that  a  different  rule 
prevails.  The  argument  is  that  because  the  State  may  regulate 
inheritances  and  the  extent  of  testamentary  disposition  it  may 
impose  thereon  any  burdens,  including  therein  taxes,  and  impose 

which  allows  deduction  of  "all  national,  state,  county,  school,  and  municipal 
taxes  paid  within  the  year,  not  including  those  assessed  against  local 
benefits"  did  not  embrace  a  tax  paid  upon  a  legacy  or  distributive  share 
of  the  estate  of  a  New  York  decedent.  It  was  recognized  that  "the  language 
of  the  act  would  apparently  make  the  transfer  taxes  a  necessary  deduction, 
if  they  are  charges  against  the  person  receiving  the  property,  or  against 
either  the  property  or  the  right  accruing  to  him"  (260  Fed.,  at  p.  590). 
The  difficulty  was  avoided  by  saying  that  "the  tax  cannot  properly  be 
regarded  as  an  imposition  upon  either  the  property  or  the  right  to  receive 
a  gross  amount  of  the  property  of  the  decedent  represented  by  a  legacy, 
devise,  or  distributive  share,  but  that  the  property  and  the  right  to  receive 
it  passed,  reduced  by  the  amount  of  the  tax  measured  by  a  percentage  of 
the  value  of  the  gross  share"  {Ibid.,  p.  591).  Earlier  Judge  Hand  observed: 
"I  do  not  think  it  follows,  because  the  right  to  transmit  or  the  right  to 
receive  the  property  of  a  decedent  is  a  privilege  granted  by  the  State,  and 
not  a  common  right,  that  the  tax  is  imposed  upon  either  right"  {Ibid.,  p.  590). 
Readers  of  the  opinions  reviewed  in  this  article  will  sympathize  with 
Judge  Hand's  avowal  that  "it  is  impossible  to  reconcile  the  conflicting 
expressions  in  judicial  opinions"  and  his  comment  that^  "the  cases  are 
extremely  confused  and  their  reasoning  is  unsatisfactory."  The  pressure 
of  the  endeavor  to  reach  desirable  results  makes  a  chameleon  out  of  an 
inheritance  tax.  Judge  Hand's  opinion  indicates  the  part  played  by  policy 
in  his  decision  when  it  refers  to  the  importance  of  the  fact  that  the  prop- 
erty passing  by  inheritance  is  treated  by  the  federal  income  tax  law  as 
capital  and  not  income  and  says  that  "under  these  circumstances,  it  would 
seem  inconsistent  if  charges  against  this  capital,  which  accrued  prior  to, 
or  simultaneously  with,  the  devolution  of  it,  could  be  deducted  from  income 
tax  returns"  {Ibid.,  p.  590).  The  opinion  refrains  from  elaborating  a 
positive  theory  of  the  inheritance  tax,  but  by  saying  that  the  only  natural 
way  is  to  treat  the  legatee  as  the  recipient  of  a  net  amount,  it  appears  to 
approve  the  contention  of  the  government  that  "these  taxes  are  an  appro- 
priation by  the  State  of  a  portion  of  the  decedent's  estate  before  the 
remainder  vests  in  the  legatee"  {Ibid.,  p.  589). 

"(1898)  170  U.  S.  283,  18  Sup.  Ct.  594. 
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them  in  any  manner  it  chooses.  There  are  doubtless  some  matters 
over  which  the  State  has  purely  arbitrary  power.  For  instance,  it 
is  under  no  obligation  to  grant  any  charters,  and  the  legislature 
may  undoubtedly  in  giving  a  charter  to  one  set  of  persons  impose 
one  series  of  burdens,  and  in  granting  a  similar  charter  to  another 
set  may  impose  entirely  different  burdens.  But  these  are  cases 
of  mere  gratuities,  mere  favors  and  privileges,  and  any  donor  of 
such  may  add  to  them  the  burdens  he  pleases.  But  I  do  not  under- 
stand that  legacies  and  inheritances  stand  upon  the  same  footing. 
True,  the  State  may  regulate,  but  it  has  no  arbitrary  power  in  the 
matter.  The  property  of  a  decedent  does  not  at  his  death  become 
the  property  of  the  State,  nor  subject  to  its  disposal  according  to 
any  mere  whim  or  fancy."^' 

To  establish  that  the  power  over  inheritances  is  not  arbitrary, 
the  learned  Justice  referred  to  hypothetical  cases  adduced  by  coun- 
sel for  appellant,  which  he  assumed  all  would  agree  to  be  unconsti- 
tutional. These  included  statutes  providing  that  the  property  of 
every  Illinois  decedent  should  be  given  to  the  members  of  the 
legislature,  or  that  the  property  of  A  should  pass  to  the  state, 
that  of  B  to  a  charitable  corporation,  and  that  of  C  to  his  children. 
"But  whatever  may  be  the  power  of  the  legislature,"  continued 
Mr.  Justice  Brewer,  "Illinois  has  regulated  the  matter  of  descents 
and  distribution  and  has  granted  the  right  of  testamentary  dis- 
position."^®  The  argument  here  seems  to  be  that  power  to  prohibit 
does  not  carry  with  it  power  to  burden  as  the  state  pleases  in  cases 
where  power  to  prohibit  is  not  exercised,  or  that  complete  prohibi- 
tion and  conditional  prohibition  are  not  identical.  As  we  shall  see 
later,  the  logic  of  these  contentions  has  been  subsequently  recog- 
nized by  the  Supreme  Court.  The  majority  opinion  in  the  Magoun 
case  added  nothing  to  the  theory  of  inheritance  taxation.  Mr. 
Justice  McKcnna  reviewed  the  precedents  and  summed  them  up 
by  saying: 

"They  are  based  on  two  principles:  1.  An  inheritance  tax  is  not 
on  property,  but  one  on  succession.  2.  The  right  to  take  property 
by  devise  or  by  descent  is  the  creature  of  the  law,  and  not  a  natural 
right — a  privilege,  and  therefore  the  authority  which  confers  it 
may  impose  conditions  upon  it."" 

The  next  three  cases  to  be  considered  were  all  decided  on 
May  14.  1900.     Plummer  v.  Coler^^  held  that  a  state  could  tax 

"^Ibid.,  at  p.  302. 
*'/^tW.,  at  p.  303. 
"Ibid.,  at  p.  288. 
"^(1900)  178  U.  S.  115,  20  Sup.  Ct.  829.    Mr.  Justice  White  dissents. 
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a  legacy  consisting  of  United  States  bonds,  although  the  bonds  were 
issued  under  a  statute  declaring  them  to  be  exempt  from  state 
taxation  in  any  form.  The  reason  given  was  that  the  inheritance 
tax  was  not  on  the  property  passing  by  inheritance  but  upon  the 
right  or  privilege  to  take  property  by  will  or  by  descent.  This 
right  or  privilege  seemed  to  be  thought  of  as  indulgences  by  the 
state  in  favor  both  of  the  deceased  and  of  surviving  heirs  or 
legatees.  "For,  after  all,"  queries  Mr.  Justice  Shiras,  "what  is  an 
inheritance  tax  but  a  debt  exacted  by  the  State  for  protection 
afforded  during  the  life-time  of  the  decedent?"^*  And  he  adds: 
"It  is  often  impracticable  to  secure  from  living  persons  their  fair 
share  of  contribution  to  maintain  the  administration  of  the  state, 
and  such  laws  seem  intended  to  enable  to  secure  such  payment  from 
the  estate  of  the  citizen  when  his  final  account  is  settled  with  the 
state."'"  Earlier  the  opinion  refers  with  seeming  approval  to  the 
principle  developed  by  the  Pennsylvania  courts  that  "what  is  called 
a  collateral  inheritance  tax  is  a  bonus,  exacted  from  the  collateral 
kindred  and  others,  as  the  conditions  on  which  they  may  be 
admitted  to  take  the  estate  left  by  a  deceased  relative  or  testator."'^ 
For  our  present  purpose  the  most  significant  point  in  the  opinion 
in  Plummer  v.  Coler^'  is  the  reliance  placed  upon  the  decisions 
holding  that  taxes  on  corporate  franchises  may  be  measured  by 
reference  to  property  not  in  itself  taxable.  In  answer  to  the  con- 
tention that  there  is  a  difference  between  the  individual  and  the 
corporation  because  the  former  exists  and  carries  on  his  operations 
under  natural  power,  while  the  latter  is  dejx?ndent  for  its  existence 
upon  the  state,  and  therefore  subject  to  impositions  not  at  all 
applicable  to  natural  persons,  Mr.  Justice  Shiras  says : 

"Without  undertaking  to  go  beyond  what  has  already  been 
decided  by  this  court  in  Magcr  v.  Grima,  8  How.  490,  in  Scholex 
v.  Reu>,  23  Wall.  331,  and  in  United  States  v.  Perkins,  163  U.  S. 
625,  and  in  the  other  cases  heretofore  cited,  we  may  regard  it  as 
established  that  the  relation  of  the  individual  citizen  and  resident 
to  the  state  is  such  that  his  right,  as  the  owner  of  propert>'.  to 
direct  its  descent  by  will,  or  by  permitting  its  descent  to  be  regulated 
by  the  statute,  and  his  right,  as  legatee,  devisee,  or  heir,  to  receive 
the  property  of  his  testator  or  ancestor,  are  rights  derived  from 
and  regulated  by  the  state,  and  we  are  unable  to  perceive  any  sound 

'Ibid.,  at  p.  138. 
"Ibid.,  at  p.  138. 
"Ibid.,  at  p.  121. 
'Ibid. 


EXTRA-TERRITORIAL  INHERITANCE  TAXATION     11 

distinction  that  can  be  drawn  between  the  power  of  the  state  in 
imposing  taxes  upon  franchises  of  corporations,  composed  of  indi- 
vidual persons,  and  in  imposing  taxes  upon  the  right  or  privilege 
of  individuals  to  avail  themselves  of  the  right  to  grant  and  to 
receive  property  under  the  statutes  regulating  the  descent  of  the 
property  of  decedents."" 

This  identification  of  state  power  over  corporate  franchises  and 
over  the  descent  of  property  will  be  seen  to  be  most  important 
when  we  consider  the  changes  that  have  taken  place  since  1910 
in  the  attitude  of  the  court  towards  the  taxation  of  corporate 
franchises. 

All  of  the  opinions  reviewed  thus  far,  with  the  exception  of 
that  in  Scholey  v.  Rew/*  have  dealt  with  state  taxation  of  inherit- 
ances. Obviously  the  theory  that  such  taxation  is  justified  because 
of  the  power  of  the  state  to  control  the  transfer  of  the  property 
of  the  dead  cannot  be  adduced  in  support  of  inheritance  taxation 
by  the  national  government.  Hence  on  this  same  May  14,  1900, 
when  the  Supreme  Court  in  Knoivlton  v.  Moore^^  sustained  the 
federal  inheritance  tax  of  1898,  a  different  analysis  of  inheritance 
taxation  was  propounded.  The  tax  is  still  regarded  as  not  one 
on  property,  but  the  idea  that  it  is  one  on  a  privilege  becomes  faint. 
The  conception  broadens.  "Confusion  of  thought  may  arise,"  says 
Mr,  Justice  White,  "unless  it  be  always  remembered  that,  funda- 
mentally considered,  it  is  the  power  to  transmit  or  the  transmission 
or  receipt  of  property  by  death  which  is  the  subject  levied  upon 
by  all  death  duties."^*  The  description  of  such  taxes  as  levied  on 
a  privilege  "may  also  produce  misconception,  unless  the  import  of 
those  words  be  accurately  understood.""  Some  way  had  to  be 
found  to  meet  the  objection  that  a  federal  tax  upon  what  had  pre- 
viously been  called  a  privilege  granted  by  the  state  was  an  inter- 
ference with  the  power  of  the  state  to  determine  the  extent  of 
that  privilege.  So  it  is  said  that  "the  thing  forming  the  universal 
subject  of  taxation,  upon  which  inheritance  and  legacy  taxes  rest, 

Vbid.,  at  p.  137. 

•*(1875)  23  Wall.  (90  U.  S.)  331. 

"(1900)  178  U.  S.  41,  20  Sup.  Ct.  747.  Mr.  Justice  Brewer  dissented 
from  that  part  of  the  opinion  holding  that  a  progressive  rate  of  tax  can  be 
validly  imposed.  Justices  Harlan  and  McKenna  dissented  on  the  interpre- 
tation of  the  statute,  being  of  opinion  that  Congress  meant  to  base  the 
progression  of  rates  on  the  whole  amount  of  personal  property  in  the 
decedent's  estate  rather  than  on  the  amount  of  the  respective  legacies. 

"Ibid.,  at  p.  57. 

"Ibid. 
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is  the  transmission  or  receipt,  and  not  the  right  existing  to  regu- 
late."^® Though  the  tax  diminishes  the  value  of  the  right  to  inherit 
or  receive,  "this  is  a  burden  cast  upon  the  recipient,  and  not  upon 
the  power  of  the  state  to  regulate. "^^ 

There  is  of  course  no  inconsistency  between  the  theory  that  a 
state  inheritance  tax;  is  a  price  exacted  for  a  privilege  and  the 
theory  that  a  federal  inheritance  tax  is  an  excise  on  an  event  or 
on  an  acquisition.  The  identical  situation  may  have  different 
aspects,  and  state  power  may  be  predicated  on  one  and  national 
power  on  another.  But  the  ease  with  which  the  court  can  find 
a  theory  to  suit  its  purpose  tempts  one  to  question  whether  any 
theory  can  have  the  inherent  compelling  power  with  which  judges 
and  men  are  wont  to  endow  it.  At  any  rate,  where  there  is  a 
choice  of  theories,  there  is  a  choice  of  results.  The  theory  formerly 
postulated  with  respect  to  state  power  over  corporate  franchises 
has  of  late  been  modified  from  considerations  of  what  seemed 
desirable  as  a  matter  of  policy.***  The  theory  as  to  state  power 
over  corporate  privileges  had  previously  been  identified  with  the 
theory  as  to  state  power  over  the  privilege  of  inheritance.  If  one 
has  since  cracked,  why  not  the  other  also?  If  absolutism  has  been 
dethroned  in  one  place,  why  should  it  not  be  dethroned  in  another? 
Why  not  the  emancipation  of  oppressed  legatees  as  well  of 
oppressed  corporations?  The  furthest  that  Mr.  Justice  Shiras 
ventured  to  go  in  Plummer  v.  Coler*^  was  that  state  power  to  tax 
inheritances  was  not  less  than  state  power  to  tax  corporate  priv- 
ileges. Now  that  the  latter  has  been  limited,  the  question  inevi- 
tably arises  whether  the  former  should  not  be  also. 

The  theory  set  forth  by  Mr.  Justice  White  in  Knowlton  v. 
Moore*^  to  answer  the  objection  that  a  federal  inheritance  tax  is 
an  interference  with  the  control  of  the  states  over  the  privilege  of 
inheriting  was  regarded  by  him  as  sufficient  also  to  justify  pro- 
gressive rates.*^     But  he  could  not  accept  the  position  that  the  dis- 

"/6jrf.,  at  p.  59. 

"Ibid.,  at  p.  60. 

"Cases  cited  supra,  footnote  4. 

"(1900)  178  U.  S.  115,  20  Sup.  Ct.  829,  supra,  p.  9. 

"(1900)  178  U.  S.  41,  20  Sup.  Ct.  747,  supra,  p.  11. 

*'So  far  as  the  opinion  of  the  court  discloses,  the  complaint  against 
the  progressive  feature  of  the  tax  was  based,  not  on  the  due-process  clause 
of  the  Fifth  Amendment,  but  on  the  requirement  of  section  8,  article  1 
of  the  Constitution  which  provided  that  "duties,  imposts  and  excises  shall 
be  uniform  throughout  the  United   States",  and  on  general  principles  of 
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tinction  between  a  tax  on  the  property  and  one  on  the  privilege 
of  inheriting  it  afforded  warrant  for  a  state  tax  on  a  legacy  of 
United  States  bonds.  So  he  dissented  in  Plummer  v.  Coler,^*  but 
without  filing  an  opinion.  He  must  have  thought  that  the  effect 
of  a  tax  on  the  privilege  of  inheriting  United  States  bonds  was, 
when  measured  by  the  value  of  the  bonds,  the  same  as  that  of  a 
tax  on  the  bonds  themselves.  When  it  came  to  state  interferences 
with  the  federal  borrowing  power,  Mr.  Justice  White  was  not 
content  to  take  formal  distinctions  at  their  face  value.  We  must 
all  agree  that  at  the  moment  a  tax  on  the  privilege  of  inheriting 
United  States  bonds  hurts  the  federal  government  as  much  as  a 
tax  on  the  bonds.  But  an  inheritance  tax  does  not  repeat  every 
year,  like  a  property  tax ;  and  that  makes  quite  a  difference. 
Though  the  difference  would  diminish  as  the  rate  of  the  inheritance 
tax  approached  one  hundred  per  cent.,  this  theoretic  possibility 
may  well  be  neglected  until  it  bids  fair  to  become  an  actuality.  In 
addition  to  this  consideration,  it  may  be  observed  that  the  exemption 
of  United  States  bonds  from  burdens  which  competing  securities 
must  bear  confers  a  bounty  on  the  federal  borrowing  power,  so 
that  a  court  has  good  reason  to  confine  that  bounty  to  property 
taxation  and  to  accept  even  poor  reasons  for  not  extending  it 
further. 

The  third  of  the  cases  decided  on  May  14,  1900,  was  Murdoch 
v.  Ward*^  which  allowed  a  federal  inheritance  tax  to  reap  revenue 

equality  inhering  in  free  government.  The  uniformity  provision  was 
held  to  prescribe  only  geographical  and  not  intrinsic  uniformity.  The 
argument  as  to  the  enormity  of  the  tax  was  declared  to  be  without  merit 
and  to  have  been  disposed  of  in  Magoun  v.  Illinois  Trust  &  Savings  Bank 
(1898)  170  U.  S.  283,  18  Sup.  Ct.  594.  Somewhat  enigmatically,  Mr.  Justice 
White  observed:  "If  a  case  should  ever  arise,  where  an  arbitrary  and 
confiscatory  exaction  is  imposed  bearing  the  guise  of  a  progressive  or 
any  other  form  of  tax,  it  will  be  time  enough  to  consider  whether  the 
judicial  power  can  afford  a  remedy  by  applying  inherent  and  fundamental 
principles  for  the  protection  of  the  individual,  even  though  there  be  no 
express  authority  in  the  Constitution  to  do  so"  (1900)  178  U.  S.  41,  109-110. 
If  we  assume  that  something  in  the  Federal  Constitution  or  out  of  it 
limits  the  rates  which  Congress  may  impose  on  inheritances  and  legacies, 
Mr.  Justice  White  was  hardly  warranted  in  referring  to  the  Magoun  case 
for  support  of  progressive  and  unequal  inheritance  taxation  by  the  federal 
government.  For  the  Magoun  case  rested  on  the  theory  that  state  taxation 
of  inheritances  is  on  the  privilege  to  transmit  or  to  inherit.  As  Mr. 
Justice  McKenna  said  in  that  case :  "The  tax  is  not  on  money,  it  is  on  the 
right  to  inherit,  and  hence  a  condition  of  inheritance,  and  it  may  be  graded, 
according  to  the  value  of  that  inheritance."  (1898)  170  U.  S.  283,  300.  This 
theory  is  not  applicable  to  federal  inheritance  taxation. 

"(1900)  178  U.  S.  115,  20  Sup.  Ct.  829,  supra,  p.  9. 

*^(1900)  178  U.  S.  139,  20  Sup.  Ct.  775. 
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from  a  legacy  of  United  States  bonds,  notwithstanding  a  provision 
in  the  statute  under  which  the  bonds  were  issued  that  they  were 
exempt  from  federal  taxation.  Here,  too,  Mr.  Justice  White  dis- 
sented without  announcing  his  reasons.  Of  course  if  the  privilege 
theory  did  not  seem  to  him  sufficient  for  overlooking  the  character 
of  the  property  passing  by  inheritance,  the  transfer  theory  could 
do  no  better.  The  question  in  the  case  was  whether  it  could  do 
as  well.  Mr.  Justice  Shiras,  who  wrote  the  opinion,  added  Httle 
to  what  he  had  said  in  Plummer  v.  Coler.*'^  He  assumed  that 
one  case  followed  from  the  other. ''^  Such  an  assumption  seems 
reasonable,  notwithstanding  the  difference  in  the  grounds  on  which 
state  and  national  inheritance  taxes  are  supported.  Had  the  court 
felt  any  difficulty  in  distinguishing  between  a  tax  on  the  inheriting 
of  United  States  bonds  and  a  tax  on  the  bonds,  it  must  feel  the 
same  difficulty  in  distinguishing  between  a  tax  on  the  right  to 
inherit  and  a  tax  on  the  bonds.  For  no  power  of  a  state  over  the 
right  to  inherit  or  over  anything  else  can  be  so  great  as  to  warrant 
a  tax  which  the  court  regards  as  one  on  the  federal  borrowing 
power.  A  tax  on  United  States  bonds  is  held  to  be  a  tax  on  the 
federal  borrowing  power.  Certainly  a  tax  has  the  same  efYect  on 
that  borrowing  power,  and  the  same  relation  to  a  promise  of  exemp- 

**Snpi'a.  footnote  44. 

*"'If  a  state  inheritance  law  can  validly  impose  a  tax  measured  by  the 

amount  or  value  of  the  legacy,  even  if  that  amount  includes  United  States 

bonds,   the  reasoning  that  justifies   such   a  conclusion   must,   when  applied 

to  the  case  of  a  Federal  inheritance  law  taxing  the  very  same  legacy,  bring 

us  to  the  same  conclusion."     Ibid.,  at  p.  147.     Earlier  in  the  opinion   Mr. 

Justice  Shiras  had  answered  the  argument  that  in  the  Plummer  case  "we 

were  dealing  with  the  sovereign  power  of  a  state  to  tax  property  within 

her  own   limits"    (Ibid.,  at  p.    146)    by   saying   that   that   case  nevertheless 

involved  the   conclusion  that   "the   inheritance   or   legacy  tax   law   of   the 

state  of  New  York  did  not  expressly,  or  by  necessary  implication,  propose 

to  tax  Federal  securities ;  that  the  tax  was  not  imposed  on  the  property 

passing  under  the  state  laws,  but  on  the  right  of  transfer  by  will  or  under 

the  intestate  law  of  the  state"    (Ibid.)    Thi';  of  course  does  not  estahlisli 

the  parallelism  between  the  two  cases,  since  Plummer  v.  Coler  might  have 

needed  for  its  support,  not  only  the  ground  that  the  tax  was  not  formally 

on  the   federal   securities,  but  the   further  one   that   the  effect   of   the   tax 

on  the  national  government   might  be   neglected   because   the   state  power 

to    forbid    inheritances    altogether    gave    it    in    this    particular    respect    a 

position  of  superiority  over  the  national  government.     What   Murdock  :•. 

Ward  in  eflfcct  decides  is  that  the  first  ground  alone  was  sufficient.     The 

second  ground  seems  quite  untenable.     It  would  warp  all  established  ideas 

of  the  federal  system  to  exalt  the  states  to  the  extent  of  allowing  them 

to  interpose  positive  impediments  in  the  way  of  the  exercise  of  national 

functions.     This  may  appear  to  be  contradicted  bv  United   States  ?•.   Fox 

(1877)  94  U.  S.  MS,  su[>m,  p.  6.  and  Snyder  v.  Bcttman   (1<X13)    190  U.  S. 

249,  23  Sup.  Ct.  803,  infm,  p.  16,  but  there  is  room  for  a  distinction  between 

the  power  of  the  United  States  to  borrow  and  its  opportunity  to  receive 

bequests  and  devises. 
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tion,  whether  it  is  called  a  tax  on  the  right  to  inherit  or  on  the 
inheriting.  Once  therefore  the  Supreme  Court  has  accepted  the 
theory  that  a  tax  on  the  right  to  inherit  United  States  bonds  is  not 
a  tax  on  the  bonds,  it  can  find  no  substantial  reason  for  rejecting 
a  similar  distinction  between  a  tax  on  the  inheriting  and  one  on 
the  bonds.** 

Mr.  Justice  Shiras  was  also  the  author  of  the  opinion  in  Orr 
V.  Gilman,*^  decided  a  year  and  a  half  after  the  three  cases  just 
reviewed.  This  held  that  the  New  York  transfer  tax  might  apply 
to  a  testamentary  exercise  of  a  power  of  appointment  although 
the  donor  of  the  power  had  died  before  the  passage  of  the  statute 
imposing  the  tax.  The  theory  that  those  who  benefit  from  the 
exercise  of  the  power  take  from  the  donor  of  the  power  rather 
than  from  the  donee  was  not  regarded  as  suflficient  to  obscure  the 
fact  that  "in  reality  and  substance,  it  is  the  execution  of  the  power 
that  gives  to  the  grantee  the  property  passing  under  it."""  Here 
again  it  was  reiterated  that  what  was  being  taxed  was  the  suc- 
cession and  not  the  property  itself,  and  it  was  held  that  in  assessing 
the  tax,  account  could  be  taken  of  securities  exempt  from  taxation 
by  statute,  without  offending  the  obligation-of-contracts  clause. 
The  important  part  of  the  opinion  for  our  present  purpose  is  its 
discussion  of  Carpenter  v.  Pennsylvania"  decided  in  1855.  After 
an  extended  quotation  from  Mr.  Justice  Campbell's  opinion  in 
that  case,  Mr.  Justice  Shiras  proceeded  : 

"It  is  true  that  this  case  was  decided  before  the  adoption  of 
the  Fourteenth  Amendment,  but  we  think  it  correctly  defines  the 
limits  of  jurisdiction  between  the  state  and  Federal  governments 
in  respect  to  the  control  of  the  estates  of  decedents,  both  as  they 
were  regarded  before  and  have  been  regarded  since  the  adoption 
of  the  Fourteenth  Amendment.  It  has  never  been  held  that  it  was 
the  purpose  or  function  of  that  amendment  to  change  the  systems 

"In  this  connection  note  should  be  taken  of  Cleveland  Trust  Co.  v. 
Lander  (1902)  184  U.  S.  Ill,  22  Sup.  Ct.  394,  holding  that  shareholders  in 
corporations  cannot  reduce  the  assessment  of  their  shares  for  state 
taxation  by  such  part  of  their  value  as  is  contributed  by  United  States 
bonds  owned  by  the  corporation.  This  decision  might  conceivably  have 
been  rested  on  some  arbitrary  state  power  over  the  existence  of  the 
corporation,  but  it  went  on  the  broader  ground  that  a  tax  on  the  interest 
of  the  shareholder  is  not  a  tax  on  the  property  owned  by  tl^e  corporation. 

'•(1902)  183  U.  S.  278,  22  Sup.  Ct.  213.  Mr.  Justice  Harlan  confined 
his  concurrence  to  the   result. 


Vbid.,  at  p.  283. 

"(1885)  17  How.  (58  U.  S.)  456,  supra,  p.  5. 
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and  policies  of  the  States  in  regard  to  the  devolution  of  estates,  or 
to  the  extent  of  the  taxing  power  over  them."'^^ 

From  this  it  might  be  inferred  that  the  due-process  clause  of  the 
Fourteenth  Amendment  does  not  limit  state  power  over  inheritance 
taxation.  But  clearly  the  most  that  Mr.  Justice  Shiras  can  mean 
is  that  the  Amendment  does  not  limit  the  power  of  the  state  over 
inheritances  within  its  jurisdiction.  Earlier  and  later  cases  have 
given  consideration  to  due-process  complaints  against  state  inherit- 
ance taxes,  and  there  can  be  no  question  that  a  justiciable  issue  is 
raised  by  appeal  to  the  Fourteenth  Amendment.  The  nature  and 
extent  of  the  restrictions  which  the  Amendment  imposes  is  of 
course  another  matter. 

With  respect  to  the  federal  tax  on  a  legacy  to  a  municipal 
corporation  which  was  sustained  in  Snyder  v.  Bettman,^^  the 
Supreme  Court  had  more  difficulty.  Here  Mr.  Justice  White  found 
companionship  in  dissent.  He  filed  a  dissenting  opinion  in  which 
Chief  Justice  Fuller  and  Mr.  Justice  Peckham  concurred.  In  this 
he  quoted  from  his  opinion  in  Knonitoyi  v.  Moore^*  the  statement 
that  "a.  tax  placed  upon  an  inheritance  or  legacy  diminishes,  to  the 
extent  of  the  tax,  the  value  of  the  right  to  inherit  or  receive,  but 
this  is  a  burden  cast  upon  the  recipient,  and  not  upon  the  power 
of  the  State  to  regulate."^'  Being  a  burden  on  the  recipient,  which 
in  this  case  was  an  instrumentality  of  the  state,  the  tax  must  be 
invalid  under  the  principle  found  to  be  inherent  in  the  federal 
system  created  by  the  Constitution  that  neither  the  states  nor  the 
nation  may  exercise  their  governmental  powers  upon  the  govern- 
mental powers  of  the  other.  When  confronted  with  United  States 
v.  Perkins''^  which  allowed  a  state  to  tax  a  legacy  to  the  United 
States,  Mr.  Justice  White  insisted  that  this  case  "rested  not  simply 
on  the  authority  of  the  State  to  impose  an  inheritance  tax,  but  upon 
its  admitted  right  to  regulate  the  transmission  or  receipt  of  prop- 
erty by  death. "^^  This  right  to  regulate,  the  United  States  does 
not  have.     With  not  a  little  plausibility,  Mr.  Justice  Wliite  sug- 

"(1902)   183  U.  S.  278,  286. 

"(1903)   190  U.  S.  249,  23  Sup.  Ct.  803. 

"(1900)  178  U.  S.  41,  20  Sup.  Ct.  747,  svpra,  p.  11. 

"(1903)  190  U.  S.  249,  258.  23  Sup.  Ct.  803.  Quoted  from  (1900)  178 
U.  S.  41,  60.  The  italics  are  those  of  Mr.  Justice  White  in  his  opinion 
in  Snyder  v.  Bettman. 

"■(1896)   163  U.  S.  625,  16  Sup  Ct.  1073,  supra,  p.  6. 

"(1903)  190  U.  S.  249,  256.  23  Sup.  Ct.  803. 
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gested  that  "there  is  no  room  in  reason  *  *  *  for  the  assump- 
tion that  things  which  are  different  are  nevertheless  one  and  the 
same."^®  Doubtless  the  learned  justice  had  United  States  v.  Fox^^ 
in  mind  when  he  continued : 

"Certainly,  I  assume,  it  cannot  be  said  because  a  State  has  the 
right  to  regulate  successions  and,  therefore,  to  prevent  property 
from  passing  by  death  to  the  United  States,  hence  also  the  United 
States  must  have  power  by  regulating  successions  to  prevent  prop- 
erty from  passing  by  death  to  a  State  or  its  governmental  agencies. 
And  yet,  in  my  opinion,  this  is  the  logical  consequence  of  the  doc- 
trine that  because  the  States  may  in  virtue  of  an  authority  belonging 
to  them  accomplish  a  particular  result  as  regards  the  United  States, 
therefore  the  United  States  must  have  the  right  to  bring  about  the 
same  thing  as  to  the  States.  The  United  States  not  possessing, 
as  the  States  do,  the  right  to  regulate  successions,  when  the  United 
States  calls  into  play  its  taxing  power  over  the  subject  of  the 
passage  or  receipt  of  property  by  death,  the  extent  of  its  authority 
is  to  be  measured  solely  by  the  scope  of  the  taxing  power  conferred 
by  the  Constitution.  When,  on  the  contrar\-,  the  State  imposes 
a  burden  upon  the  passage  or  receipt  of  property  by  death,  its  right 
to  do  so,  if  not  sustainable  by  the  exercise  of  the  taxing  power, 
finds  adequate  support  in  the  authority  vested  in  it  to  regulate 
the  transmission  or  receipt  of  property  on  the  occasion  of  death. "^° 

The  objections  of  the  dissenters  were  none  too  well  answered 
in  Mr.  Justice  Brown's  opinion  for  the  majority,  though  arguments 
that  did  not  go  to  the  root  of  the  matter  were  satisfactorily  dis- 
missed. The  suggestion  that  Congress  could  not  tax  matters  which 
are  regulated  by  the  states  was  found  to  be  controverted  by  the 
approved  practice  of  imposing  stamp  taxes  on  conveyances  and 
occupation  taxes  on  "the  profession  of  a  la^^'yer  or  physician,  or 
the  business  of  dealing  in  spiritous  liquors,  for  which  licenses  are 
required  under  the  laws  of  nearly  all  the  States."^^  So,  too,  it 
was  shown  that  if  the  right  to  impose  inheritance  taxes  arises  solely 
from  the  right  to  regulate  successions,  a  denial  of  such  a  right 
to  the  national  government  goes  to  the  whole  power  to  impose  a 
succession  tax  irrespective  of  the  legal  characteristics  of  the  legatee. 
But  no  good  answer  was  given  to  the  major  contention  on  behalf 
of  the  city  that  power  to  intercept  money  going  to  the  instrumen- 
tality of  a  state  government  needs  further  justification  than  the 

'^Ibid.,  at  p.  257. 

"(1877)  94  U.  S.  315,  jiz/ra,  p. 

~(1903)  190  U.  S.  249,  257,  23  Sup.  Ct.  803. 

"/fcid.,  at  p.  253. 
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mere  power  to  tax.  It  was  certainly  not  answered  by  saying  that 
"Congress  has  the  power  to  tax  successions"  and  "the  States  have 
the  same  power"  which  "extends  to  bequests  to  the  United  States," 
and  that  therefore  "it  would  seem  to  follow  logically  that  Congress 
has  the  same  power  to  tax  the  transmission  of  property  by  legacy 
to  States  or  their  municipalities."'^ 

The  trouble  with  this  syllogistic  efifort  is  that  the  state  has  not 
only  the  same  pow-er  as  Congress  to  tax  successions,  but  has  a 
further  power  which  Congress  does  not  have,  and  it  was  this 
further  power  which  had  been  found  to  extend  to  bequests  to  the 
United  States.  It  is  not  surprising  that  this  lapse  prompted 
Mr.  Justice  White  to  reveal  to  his  brethren  that  things  which  are 
different  are  not  one  and  the  same.  Equally  unfortunate  seems 
to  be  Mr.  Justice  Brown's  dismissal  of  his  concession  that  "Congress 
has  no  power  to  impose  a  burden  upon  a  State  or  its  municipal 
corporations.""''  by  insisting  that  the  tax  in  question  is  "incidental" 
rather  than  "direct."  In  support  of  this  he  adduces  franchise  taxes 
measured  by  capital  stock  which  in  part  represents  investment  in 
United  States  bonds.  But  those  were  not  taxes  that  took  from 
the  United  States  every  cent  that  they  yielded  to  the  states,  as  the 
$22,000  which  the  United  States  took  from  the  estate  of  Mr.  Snyder 
reduced  by  that  much  what  Springfield.  Ohio,  received  from  that 
gentleman's  bounty.  Comment  seems  unnecessary  on  the  further 
conclusion  that  "as  the  tax  in  the  case  under  consideration  is  col- 
lected from  the  property  while  in  the  hands  of  the  executor,  who 
is  required  to  liquidate  it  'before  payment  and  distribution  to  the 
legatees,'  we  do  not  regard  it  as  a  tax  upon  the  municipality, 
though  it  may  operate  incidentally  to  reduce  the  bequest  by  the 
amount  of  the  tax."** 

The  remaining  cases  in  which  the  Supreme  Court  has  dealt 
with  inheritanv:e  taxes  will  be  reviewed  later.  Enough  ground  has 
been  covered  to  enable  us  to  discern  the  basis  upon  which  courts 
rest  the  power  of  Congress  and  of  the  states  to  tax  inheritances. 
The  subject  on  which  federal  inheritance  and  legacy  taxes  fall  is 
the  transmission  and  receipt  of  the  inheritance.  No  right  to  regu- 
late inheritance  gives  added  strength  to  the  national  arm.  The 
fiscal  power  over  inheritances  does  not  differ  in  extent  from  the 

•7fc.rf.,  at  p.  254. 

"/tirf.,  at  p.  253. 

**Ibid.,  at  p.  254.  For  a  similar  artificiality  predicated  on  temporal  con- 
siderations, see  supra,  footnote  23. 
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other  excise  powers  of  the  national  government.  The  states  have 
a  similar  power,  and  something  more.  They  have  a  dormant 
power  to  withhold  from  the  living  any  property  whose  former 
owner  has  joined  the  dead.  For  graciously  leaving  the  power 
dormant,  the  state  may  exact  its  price.  It  may  charge  a  bonus 
which  may  escape  the  judicial  scrutiny  bestowed  on  plain,  every- 
day taxing  power.  This  bonus  notion  has  been  availed  of  to 
justify  state  subtractions  from  legacies  to  the  national  government'^ 
and  legacies  of  United  States  bonds.**'  It  has  been  offered  as  the 
reason  why  the  states  may  vary  their  rates  of  taxation  according 
to  the  relationship  between  the  deceased  and  the  legatee  or  to  the 
amount  of  the  property  passing.®'  But,  strange  as  it  may  seem, 
Congress  with  nothing  but  ordinary  taxing  power  may  impose  pro- 
gressive rates,"*  and  may  tax  legacies  to  the  political  progeny  of 
the  states.®''  Undoubtedly  it  may  also  tax  inheritances  consisting 
of  state  bonds.  No  one  seems  to  have  thought  it  worth  while  to 
contest  the  point,  but  the  theory  that  the  tax  is  not  on  the  property 
but  on  its  passing,  coupled  with  the  Supreme  Court's  refusal  to 
deduct  income  from  state  bonds  from  the  assessment  of  the  excise 
on  doing  business  in  corporate  form,^°  make  it  certain  that  objection 
would  be  futile.  Thus  in  all  the  cases  which  have  been  considered 
thus  far,  the  bonus  theory  of  the  state  inheritance  tax  seems  to 
play  no  greater  role  than  that  of  a  labor-saving  device.  It  has 
been  useful,  but  not  indispensable.  It  remains  to  be  inquired  later 
whether  under  any  circumstances  it  can  legitimately  produce  results 
that  no  substitute  can  accomplish. 

Meanwhile  we  may  observe  that  neither  the  bonus  theory  nor 
the  transfer  theory  adds  anything  to  the  might  of  the  states  or  of 
the  United  States.  Take  first  the  case  where  property  within  the 
United  States  is  .sought  to  be  transferred  in  accordance  with  the 
terms  of  a  will  probated  outside  the  United  States.     Since  the 

"United  States  v.  Perkins  (18%)  163  U.  S.  625,  16  Sup.  Ct.  1073,  supra, 
p.  6. 

"Plummcr  v.  Coler  (1900)   178  U.  S.  115,  20  Sup.  Ct.  829,  supya,  p.  9. 

•'Magotin  V.  Illinois  Trust  &  Savings  Bank  (1898)  170  U.  S.  283,  18 
Sup.  Ct.  594,  supra,  p.  8.     See  also,  supra,  footnote  43. 

""Knowlton  v.  Moore  (1900)   178  U.  S.  41,  20  Sup.  Ct.  747,  supra,  p.  11. 
See  also,  supra,  footnote  43. 

"Snyder  v.  Bettman  (1903)  190  U.  S.  249,  23  Sup.  Ct.  803,  supra,  p.  16. 

"Flint  V.  Stone  Tracy  Co.  (1911)  220  U.  S.  107,  31  Sup.  Ct.  342,  supra, 
p.  3.  Orr  V.  Oilman  (1902)  183  U.  S.  278,  22  Sup.  Ct.  213,  supra,  p.  15, 
adds  oblique  confirmation  of  the  conclusion  stated  in  the  text. 
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property  is  within  the  physical  control  of  both  the  state  and  the 
United  States,  there  is  as  much  might  to  tax  the  property  because 
of  its  transfer  as  to  tax  its  transfer  or  the  privilege  of  having  it 
transferred.  Either  the  state  or  the  United  States  can,  if  not 
restrained  by  constitutional  limitations,  sequester  the  property  and 
sell  it  for  non-payment  of  a  tax,  no  matter  by  what  name  that  tax 
is  called.  Neither  the  state  nor  the  United  States  could  use  its 
physical  power  over  this  property  as  a  means  of  collecting  a  tax 
on  other  property  located  outside  the  United  States,  or  on  the 
transfer  of  such  other  property  or  the  privilege  of  having  it  trans- 
ferred, unless  the  persons  interested  in  such  outside  property  pre- 
ferred to  pay  the  demand  rather  than  to  lose  the  property  within 
the  United  States.  Such  power  of  indirect  inducement  as  the  state 
or  the  United  States  might  be  disposed  to  exercise  could  be  wielded 
as  effectively  by  seizing  the  property  as  by  withholding  the  privilege 
of  having  it  transferred. 

Suppose,  next,  the  case  where  the  decedent  was  not  domiciled 
within  the  United  States  and  none  of  his  property  is  located  here, 
but  a  person  entitled  lo  the  property  under  some  foreign  law  is 
present  or  owns  property  within  the  United  States.  If  the  foreign 
property  passing  by  the  foreign  inheritance  is  brought  to  the  United 
States,  we  have  the  same  situation  as  in  the  case  where  the  prop- 
erty is  within  the  United  States  at  the  time  of  the  decease  of  its 
former  owner.  If  the  property  is  not  brought  here,  the  only  means 
of  collecting  a  tax  is  direct  or  indirect  pressure  on  the  person  who 
by  the  foreign  law  has  become  its  owner.  If  he  has  tangible  prop- 
erty or  debtors  within  this  country,  there  is  physical  power  to 
collect  some  or  all  of  the  tax.  If  he  is  present  here,  he  can  be 
subjected  to  indignities  if  the  tax  is  not  paid.  If  by  choice  or 
necessity  he  submits  to  the  indignities  and  does  not  pay  the  tax, 
it  cannot  be  collected.  So  if  his  property  here  is  of  less  value  than 
the  amount  of' the  tax,  a  part  of  the  tax  remains  unpaid.  But  in 
either  case  the  extent  of  the  physical  power  is  quite  independent  of 
the  theory  or  theories  advanced  to  justify  its  exertion. 

The  third  case  is  the  one  in  which  neither  property  nor  any 
person  interested  therein  is  within  the  jurisdiction  which  seeks  to 
impose  an  inheritance  tax,  but  the  testator  was  domiciled  within 
the  jurisdiction  at  the  time  of  his  decease.  Let  us  assume  that, 
in  this  case,  some  act  within  the  state  in  which  the  decedent  was 
domiciled  is  necessary  to  the  transfer  of  the  whole  or  a  part  of 
the  estate.     If  the  necessary  act  is  the  positive  intervention  of 
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some  state  officer,  the  bonus  theory  affords  a  convenient  justifica- 
tion for  any  charge  that  the  state  may  make  on  account  of  that 
intervention.  But  the  bonus  theory  does  not  ensure  the  collection 
of  a  tax.  All  that  any  jurisdiction  could  do  towards  the  actual 
collection  of  the  tax  would  be  to  withhold  probate  proceedings, 
or  penalize  persons  participating  therein  if  the  required  tax 
is  not  paid.  The  United  States  would  have  physical  power  to 
incarcerate  any  person  who  assisted  in  the  probate  without  assuring 
the  payment  of  the  tax.  The  threat  of  this  power  would  usually 
prevent  the  probate  proceedings  and  induce  interested  persons  to 
come  forward  with  the  tax  as  effectively  as  any  state  power  to 
withhold  the  probate  could  do.  This  threat  would  produce  the 
same  result  whether  the  tax  demanded  were  called  one  on  the  extra- 
jurisdictional property,  the  extra-jurisdictional  legatee,  or  on  the 
transfer  of  the  property  or  the  privilege  of  having  it  transferred. 
Neither  the  state  nor  the  United  States  would  necessarily  possess 
the  requisite  might  to  collect  the  tax.  But  both  would  equally 
enjoy  an  indirect  means  of  compulsion  which  would  usually  induce 
the  payment  of  the  tax. 

Thus  the  bonus  theory  confers  on  the  state  no  physical  power 
which  the  United  States  does  not  have  on  the  transfer  theory,  as  the 
transfer  theory  adds  no  physical  power  to  what  could  be  exercised 
if  it  had  never  been  thought  of.  It  might  perhaps  have  been  as 
well  to  assert  without  elaboration  that  no  theory  can  ever  be  the 
parent  of  physical  power.  There  is  some  excuse  for  the  elabora- 
tion, however,  in  the  fact  that  there  seems  to  be  found  here  and 
there  an  assumption  that  somehow  these  different  theories  are 
physically  and  not  merely  metaphysically  distinguishable — that 
taxes  \\hich  under  one  theory  have  an  extra-territorial  incidence 
have  only  intra-territorial  incidence  under  another.  Manifestly, 
the  tax  has  the  same  effect  by  whatever  name  it  goes.  This  effect 
is  to  keep  from  legatees  or  some  of  them  something  that  they  would 
otherwise  receive.  In  all  the  cases  which  come  before  the  courts, 
the  taxing  authority  has  physical  power  either  to  collect  the  tax  or 
to  prevent  the  passing  of  the  legacy  if  the  tax  is  not  paid.  Other- 
wise the  case  would  not  arise.  The  tax  collector  does  not  make 
seizures  nor  bring  suit  outside  his  own  bailiwick.  At  home  he  does 
not  swing  theories  to  develop  his  muscle.  He  gets  a  lawyer  to 
spin  them  as  aids  in  persuading  a  court  that  what  he  proposes  to 
do,  and  can  readily  do  if  left  alone,  is  not  forbidden  by  constitu- 
tional limitations.     The  question  which  these  constitutional  limita- 
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tions  present  to  the  courts  for  adjudication  is  whether  the  meaning 
of  language  or  considerations  of  fairness  and  public  policy  permit 
or  forbid  the  exercise  of  physical  power  in  the  manner  and  to  the 
extent  proposed.  Obviously  the  issues  raised  by  this  question  are 
not  met  by  showing  that  the  physical  power  exists. 

The  most,  then,  that  any  theory  can  do  on  behalf  of  inheritance 
taxation  is  to  afford  justification  for  exactions  that  would  other- 
wise appear  constitutionally  indefensible.  In  the  cases  reviewed 
we  have  seen  theories  gallantly  serving  this  cause.  The  theory  that 
the  tax  is  not  one  on  property  has  acquitted  it  of  the  charge  of 
being  a  direct  tax,  has  allowed  it  to  be  measured  by  property  not 
itself  taxable,  and  has  sanctioned  unequal  rates  on  different  classes 
of  legatees  and  progressive  rates  graduated  by  the  amounts  of  the 
legacies.  The  theory  that  the  tax  is  not  one  on  the  legatee  has 
permitted  the  states  to  tax  bequests  to  the  United  States  and  the 
United  States  to  tax  bequests  to  the  states.  It  has  proved  more 
important  to  discover  what  the  tax  is  not.  than  to  discern  what 
it  is.  For  exactions  which,  when  imposed  by  the  states,  are  sup- 
ported as  taxes  on  the  privilege  of  transferring  or  acquiring  prop- 
erty by  inheritance  are,  when  imposed  by  the  United  States,  sanc- 
tioned with  equal  success  as  taxes  on  the  actual  succession.  As 
an  ever  present  help  in  time  of  trouble,  the  transfer  theory  seems 
to  be  nearly,  if  not  quite,  as  efficient  as  the  bonus  theory. 

The  justifications  which  these  theories  have  embodied  might 
conceivably  have  been  stated  in  more  matter-of-fact  terms.  From 
several  standpoints  inheritance  taxation  is  readily  distinguishable 
from  ordinary  personal  and  property  taxation.  The  differences 
between  them  are  substantial  differences  in  results.  The  mo.st  strik- 
ing characteristic  of  inheritance  taxation  is  that  its  impact  is  occa- 
sional and  spasmodic.  Inheritance  taxation  waits  for  something 
to  happen.  It  does  not  hit  persons  or  property  merely  because 
they  exist.  Its  ministrations  are  offered  only  in  times  of  bereave- 
ment. The  infrequency  and  casuality  of  inheritance  taxes  afford 
considerable  and,  quite  likely,  sufficient  justification  for  the  tol- 
erance which  we  have  seen  extended  towards  them.  This  becomes 
apparent  when  we  fix  our  attention  on  the  practical  issues  which 
have  required  judicial  characterizations  of   inheritance  taxation. 

The  constitutional  requirement  that  federal  direct  taxes  be  laid 
in  proportion  to  the  census^^  was  designed  to  prevent  the  populous 

"United  States  Constitution,  article  1,  section  9,  clause  4:  "No 
CapitaMon,  or  other  direct.  Tax  shall  he  laid,  unless  in  Proportion  to  the 
Census  or  Enumeration  hereinbefore  directed  to  be  taken." 
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states  from  unduly  shifting  burdens  to  richer  neighbors.  It  in 
effect  divided  the  burdens  of  some  kinds  of  taxation  among  the 
states  in  proportion  to  their  population  rather  than  to  their  wealth. 
But  other  taxes  were  subjected  only  to  the  rule  of  uniformity,'^ 
which  has  been  interpreted  to  mean  geographical  uniformity.''' 
If  something  occurring  in  one  place  is  taxed,  the  same  thing 
occurring  in  other  places  must  be  taxed  in  like  manner.  Some 
discrepancies  between  voting  power  and  liability  to  taxation  were 
sanctioned ;  others  were  forbidden.  It  is  plain  that  the  Supreme 
Court,  by  holding  an  inheritance  tax  to  be  an  excise  and  not  a  direct 
tax,  sanctioned  no  such  lack  of  reciprocity  between  ballots  and 
burdens  as  would  have  ensued  from  a  corresponding  classification 
of  capitation  taxes  and  taxes  on  land.  For  these  latter  exactions 
recur  annually  on  the  same  persons  and  property.  Inheritance 
taxes  come  only  every  now  and  then.  The  annual  recurrence  of 
an  income  tax  may  well  have  been  the  most  substantial  reason  why 
a  majority  of  the  Supreme  Court  felt  constrained  to  abandon  the 
doctrine  of  Springer  v.  United  States'*  that  an  income  tax  is  not 
a  direct  tax  and  to  declare  in  Pollock  v.  Farmers'  Loan  &  Trust 
Co.''^  that  the  nature  of  an  income  tax  depends  upon  the  nature 
of  the  source  of  the  income.  Much  as  the  Pollock  case  has  been 
criticised,  there  is  strength  in  the  contention  that  this  criticism  and 
the  recall  of  the  decision  by  the  Sixteenth  Amendment  reflect  a 
reversal  of  the  views  of  policy  entertained  by  The  Fathers  rather 
than  a  keen  regard  for  them.  When  the  federal  income  tax  was 
first  called  indirect  by  the  Supreme  Court,  it  was  more  of  an 
unusual  levy  in  time  of  special  stress  than  a  perennial  fiscal  expe- 
dient. Inheritance  taxes  may  be  perennial  on  the  statute  books; 
but  in  operation  they  are  intermittent  and  fortuitous. 

The  same  considerations  apply  to  progressive  rates  and  to  taxes 
which  are  alleged  to  interfere  with  the  appointed  place  of  the 
states  or  of  the  nation  in  the  federal  system.  Subtractions  from 
occasional  bequests  to  the  states  or  to  the  United  States  are  puny 
threats   against   their   independence    when   compared    with   taxes 

"United  States  Constitution,  article  1,  section  8,  clause  1 :  "The 
Congress  shall  have  power  To  lay  and  collect  Taxes,  Duties,  Imposts  and 
Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence  and  general 
Welfare  of  the  United  States;  but  all  Duties,  Imposts  and  Excises  shall 
be  uniform  throughout  the  United  States." 

"Knowlton  v.  Moore  (1900)  178  U.  S.  41,  20  Sup.  Ct.  747,  supra,  p.  23. 

'*(1880)   102  U.  S.  586. 

"(1895)  157  U.  S.  429,  15  Sup.  Ct.  673. 


24  COLUMBIA  LAW  REVIEW 

which  in  any  way  interfere  with  their  respective  taxing  or  borrow- 
ing powers.  These  borrowing  powers  are  much  less  affected  by 
inclusion  of  public  securities  in  the  assessment  of  an  inheritance 
tax  than  in  the  computation  of  income  or  property  taxes.  And 
progressive  rates  of  taxation  on  inheritances  offer  much  less  of  a 
menace  to  the  institution  of  private  property  than  that  to  which 
it  would  be  exposed  by  progressive  rates  of  taxation  on  property. 
Even  if  progressive  income  taxation  had  been  held  constitutionally 
indefensible,  practical  consistency  would  not  require  the  condemna- 
tion of  progressive  inheritance  taxation.  The  condonation  of  the 
former  must  extend  a  fortiori  to  the  latter. 

Thus  we  find  that  the  work  which  we  have  seen  done  by  these 
theories  of  inheritance  taxation  may  be  approved  on  its  own  merits, 
however  much  we  may  be  inclined  to  criticise  artificialities  in  the 
theories.  It  may,  however,  seem  wise  to  scrutinize  the  theories 
more  carefully  when  they  claim  to  offer  solutions  for  the  question 
whether  the  state  or  the  United  States  is  in  effect  poaching  on 
preserves  beyond  the  limits  of  its  territorial  jurisdiction. 
Obviously  the  same  theoretical  formulation  may  be  applied  with 
equal  verbal  authority  to  two  different  situations,  although  one 
application  may  have  substantial  practical  justifications  which  the 
other  wholly  lacks.  One  application  may  "immolate  Truth,  Jus- 
tice, and  the  Constitution,"  and  another  be  quite  innocent  of  that 
grave  offence.  No  theory  can  wholly  escape  the  test  of  its  fruits. 
This  test  is  not  satisfied  by  showing  that  the  fruits  are  the  legiti- 
mate verbal  offspring  of  the  theory.  If  the  fruits  are  undeniably 
bad,  we  may  be  tempted  to  inquire  into  the  genesis  of  the  theory. 
We  may  discover  that  it  expresses  a  half  truth  and  not  a  whole 
truth,  and  that  what  it  leaves  out  of  account  may  be  unimportant 
for  some  uses  and  highly  important  for  others.  For  some  pur- 
poses it  may  do  well  enough  to  say  that  a  tax  is  not  imposed  on  a 
person  or  on  property,  even  though  it  is  paid  by  a  person  or  col- 
lected by  seizing  and  selling  property.  For  other  purposes  the 
denial  that  a  tax  is  on  a  person  or  on  property  may  belie  patent 
facts  which  should  be  of  controlling  significance  in  any  effort  to 
reach  a  wise  solution  of  the  issue  before  us. 

It  is  especially  important  to  look  all  the  facts  straight  in  the 
face  when  we  are  called  upon  to  pass  judgment  on  the  question 
whether  an  inheritance  tax  is  guilty  of  the  vice  of  extra- 
territoriality. Extra-territorial  taxation  means  the  possibility  or 
actuality  of   double  taxation  by  the  action  of   different    taxing 
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authorities.  This  possibility  has  not  thus  far  been  present  in  this 
story,  except  perhaps  in  the  case  of  Carpenter  v.  Pennsylvania,^^ 
where  it  was  not  complained  of.  In  a  sense,  of  course,  there  is 
double  taxation  when  both  a  state  and  the  United  States  tax  the 
same  thing.  But  such  double  taxation  would  disappear  without 
soothing  the  taxpayer,  if  either  the  state  or  the  United  States  took 
complete  control  of  the  functions  now  exercised  by  the  other.  In 
the  existing  division  of  functions,  the  state  and  the  United  States 
tax  for  different  objects.  The  only  kind  of  double  taxation  which 
this  involves  is  the  same  as  that  imposed  by  taxation  of  the  same 
property  for  a  state  and  for  a  municipal  purpose.  If  the  city 
collects  the  whole  tax  and  pays  a  part  over  to  the  state  treasury, 
we  do  not  call  it  double  taxation.  It  is  no  different  when  separate 
levies  are  made.  But  a  new  element  is  introduced  when  different 
states  or  different  countries  impose  cumulative  taxes  on  the  same 
economic  intere>t.  Such  an  interest  may  be  taxed  to  pay  for 
Chicago  policemen  and  for  United  States  soldiers  with  the  jus- 
tification that  it  has  some  concern  in  the  efficiency  of  both.  But 
to  tax  it  for  Chicago  policemen  and  for  New  York  policemen  as 
well  may  require  it  to  contribute  to  an  enterprise  to  which,  from 
any  sensible  point  of  view,  it  has  no  relation.  Bi-state  double 
taxation  gives  promise  of  serious  evils — evils  which  neither  state 
may  desire  to  inflict.  A  goodly  number  of  these  evils  flourish 
under  our  constitutional  system.  But  a  few  of  them  are  scotched 
by  the  Supreme  Court  with  the  club  of  the  due-process  clause. 
The  most  important  of  these  scotchings  are  of  comparatively  recent 
origin.  They  were  first  inflicted  after  the  cases  on  inheritance 
taxation  which  have  been  here  reviewed.  If  the  policy  which 
provoked  them  applies  also  to  inheritance  taxation,  the  theories 
adopted  to  explain  them  can  readily  be  prevailed  upon  to  play 
the  same  part  in  similar  condemnation  of  extra-territorial  inher- 
itance taxation. 

The  possibility  of  bi-state  double  taxation  arises  because  the 
same  economic  interest  has  more  than  one  handle  for  the  taxing 
power  to  lay  hold  of.  There  are  creditor  and  debtor ;  corporation 
and  stockholder ;  source  of  income  and  recipient  of  income ;  prop- 
erty and  owner  of  property.  The  two  handles  which  inheritance 
taxation  usually  grasps  are  ( 1 )  property  or  debtors  of  the  deceased 
and  (2)  the  probate  of  the  will  of  the  deceased  at  his  last  earthly 
domicil.  As  estates  of  decedents  are  now  administered,  the  state  of 

"(1855)  17  How.  (58  U.  S.)  456.     Sec  supra,  footnote  18. 
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domicil  of  the  deceased  participates  in  the  distribution  of  personal 
property  not  within  its  borders.  Its  law  is  referred  to  by  the 
jurisdictions  where  the  personal  property  lies.  The  active  inter- 
vention of  its  ofificials  is  in  fact  instrumental  to  the  distribution  of 
property  elsewhere.  The  theory  that  inheritance  is  a  privilege 
means  in  substance  that  this  active  intervention  may  be  withheld. 
The  active  intervention  of  the  state  where  the  property  is  located 
is  also  needed.  This,  too,  may  be  withheld.  From  the  liberties  to 
withhold  these  respective  interventions  have  been  inferred  the 
privileges  of  coupling  a  grant  of  them  with  any  terms  that  the 
grantor  chooses, — hence  the  bonus  theory  of  inheritance  taxation. 
The  state  has  something  for  sale.  It  may  profiteer  to  its  pocket's 
content.  It  may  vary  its  price  for  each  customer  and  fix  it  on  any 
basis  it  pleases.  Such  is  the  argument.  But,  as  we  shall  see,  the 
logic  is  no  longer  regarded  by  the  Supreme  Court  as  inexorable. 
In  so  far  as  the  terms  which  the  state  imposes  take  account  of 
matters  over  which  it  has  no  direct  control,  the  theory  might  well 
be  called  the  club  theory  rather  than  the  bonus  theory.  The  state 
brandishes  a  stick  and  clubs  persons  into  submission.  The  stick 
is  the  power  to  withhold  privileges  within  the  state's  control.  The 
brandishing  is  a  warning  that  the  stick  will  strike  unless  the  threat- 
ened victim  submits  to  taxation  on  subjects  without  the  state's 
control. 

If  this  club  theory  is  worthy  of  all  acceptation,  the  state  of  the 
domicil  of  the  decedent  must  of  course  be  permitted  to  include 
foreign  realty  in  the  measure  of  its  tax,  although  with  such  realty 
its  law  has  nothing  to  do.  So,  too,  where  the  only  handle  of  a 
state  or  of  the  United  States  with  which  to  grasp  an  inheritance  tax 
is  the  location  of  property  within  its  borders,  the  club  theory  would 
permit  such  a  tax  to  take  account  of  property  elsewhere.  This 
kind  of  extra-territorial  taxation,  with  the  possibility  of  double 
taxation  wherever  property  of  a  decedent  was  not  confined  to  a 
single  jurisdiction,  would  persist  even  if  the  idea  of  the  so-called 
universal  succession  were  abandoned  and  wills  were  probated  only 
where  property  of  the  decedent  is  found.  A  state  which  had  some 
but  not  all  of  the  property  in  its  possession  might  compute  its  tax 
on  the  subject  within  its  control  by  some  measure  which  included 
other  subjects  without  its  control.  Its  total  tax  would  of  course 
have  to  be  less  than  the  value  of  the  property  within  its  borders, 
for  it  could  not  collect  anything  more  than  some  one  was  willing 
to  give  to  get  that  property.    But  it  might  vary  its  tax  on  the  sue- 
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cession  of  property  within  its  borders  in  accordance  with  the  value 
of  the  decedent's  property  elsewhere.  Such  a  device,  it  is  sub- 
mitted, is  an  instrument  of  extra-territorial  taxation,  whether  we 
call  the  tax  one  on  property  or  on  a  succession  or  on  the  privilege 
of  succession.  This  extra-territorial  taxation  may  or  may  not  be 
justified  by  reason  of  some  more  drastic  power  which  the  state 
might  have  exercised.  That  is  one  of  the  main  questions  with 
which  this  inquiry  is  to  deal.  Perhaps  some  tolerable  reasons  can 
be  found  why  a  state  should  be  allowed  to  use  its  power  over 
property  within  its  borders  as  a  club  to  coerce  tribute  from  property 
outside.  It  must  be  apparent,  however,  that  discrimination  in  the 
taxation  of  inheritances  over  which  the  state  has  control,  based  on 
elements  extraneous  to  that  control,  raises  questions  under  the  equal 
protection  clause  of  the  Fourteenth  Amendment  which  are  not 
necessarily  answered  by  pointing  to  a  power  to  impose  heavier  taxa- 
tion which  is  not  discriminating.  Discrimination  may  be  vicious 
where  non-discriminatory  prohibition  is  not.  But  this  is  anticipat- 
ing. 

Taxation  by  the  state  of  domicil  of  the  deceased  presents  a 
somewhat  different  question.  Under  prevailing  methods  of  admin- 
istration, the  state  of  domicil  plays  a  part  in  the  regulation  of  suc- 
cessions to  property  outside  its  limits.  The  circumstance  that  this 
is  done  by  the  consent  and  reference  of  the  states  where  the  prop- 
erty is  situated  cannot  obscure  the  fact  that  the  importance  of  the 
action  or  inaction  of  the  state  of  domicil  is  not  confined  to  the 
assets  within  its  borders.  The  state  of  domicil  actually  enjoys  a 
delegated  control  over  assets  outside.  It  does  in  fact  perform  a 
service  not  limited  to  the  transmission  of  property  over  which  it 
has  direct  physical  power.  If,  therefore,  its  fees  are  measured  in 
part  by  this  extra-state  service,  this  may  be  justified  under  the 
bonus  theory  without  resort  to  the  club  theory.  The  state  is  not 
using  its  power  over  a  part  of  the  inheritance  to  take  toll  from 
another  part  to  which  it  has  no  relation.  Under  the  bonus  theory 
its  charge  may  be  regarded  as  being  based  only  on  the  value  of 
what  is  actually  sold.  But  this  theory  can  apply  only  to  the  tax 
of  the  state  of  domicil.  And  we  may  question  whether  it  ought 
to  be  recognized  even  here. 

It  may  assist  in  that  questioning  to  note  that,  so  far  as  the 
question  of  extra-territoriality  is  concerned,  the  bonus  theory  adds 
no  substantial  justifications  to  those  that  might  be  wrought  from 
the  transfer  theory.     If  the  United  States  duplicates  a  New  York 
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tax  on  the  estate  of  a  New  York  decedent  who  leaves  personal 
property  outside  the  United  States,  it  is  guilty  of  no  more  and  no 
less  extra-territoriality  than  is  New  York.  True,  the  United  States 
does  not,  like  New  York,  participate  in  the  administration  of  the 
estate.  Its  active  intervention  is  not  necessary  as  is  that  of  New 
York.  It  cannot,  like  New  York,  contend  that  it  is  merely  charg- 
ing for  services  on  the  basis  of  quantum  valebant.  But  the  quantum 
valebant  notion  is  not  the  only  moral  or  constitutional  prop  of  the 
taxing  power.  Though  the  succession  does  not  take  place  through 
acts  of  the  United  States  as  through  acts  of  New  York,  it  takes 
place  through  acts  in  the  United  States.  As  acts  of  the  state  of 
domicile  may  be  essential  to  the  transfer  of  property  in  other  states, 
so  may  acts  in  the  United  States  be  essential  to  the  passing  of 
property  outside  the  United  States.  The  essential  acts  for  the  suc- 
cession are  as  territorial  to  the  United  States  as  to  the  state.  As 
we  have  seen,'^^  the  fact  that  the  process  of  succession  occurs  in 
the  United  States  has  been  held  in  a  number  of  instances  to  justify 
the  same  kind  of  taxation  as  that  which  may  be  imposed  by  a  state. 
It  seems  clear  that  there  is  no  more  and  no  less  extra-territoriality 
in  a  transfer  tax  than  in  a  privilege  tax,  when  the  measure  of  the 
tax  confines  itself  to  property  that  is  actually  embraced  in  the 
transfer.  If,  therefore,  we  question  the  constitutional  propriety 
of  the  imposition  by  any  jurisdiction  within  whose  area  the  deceased 
was  domiciled,  whether  the  state  or  the  United  States,  of  taxes 
which  are  measured  by  personal  property  outside  that  area,  we 
must  question  both  the  transfer  theory  and  the  bonus  theory  to 
the  extent  that  they  set  themselves  up  as  arbiters  of  that  issue. 

This  means  that  we  must  inquire  whether,  after  all,  an  inherit- 
ance tax  is  not  in  common  sense  a  tax  either  on  a  person  or  on 
property.  It  is  readily  conceivable  that  a  tax  which  purports  to  be 
on  a  subject  matter  within  the  jurisdiction  may  with  good  reason 
be  regarded  by  an  impartial  observer  as  a  tax  on  some  other  subject 
outside  the  jurisdiction.  If  Pennsylvania  should  refuse  to  probate 
the  will  of  a  Pennsylvania  decedent  until  it  received  twenty  per 
cent,  of  the  value  of  a  thirty  million  dollar  collection  of  old  masters 
located  in  New  York  and  bequeathed  to  the  city  of  New  York, 
a  person  with  more  common  sense  than  knowledge  of  law  might 
easily  be  persuaded  that  Pennsylvania  was  trying  to  tax  the  transfer 
of  property  in  New  York  and  that  such  a  transfer  was  not  a  sub- 
ject within  the  jurisdiction  of  Pennsylvania.    He  would  be  fortified 

""Supra,  page 
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in  this  persuasion  when  he  learned  that,  as  long  as  the  owner  was  | 

alive,  the  pictures  could  not  be  taxed  by  Pennsylvania.'*  This  same 

matter-of-fact  person  might  be  likely  to  assume  that  the  way  to 

find  out  what  was  really  being  taxed  is  to  discover  what  is  the  I 

basis  for  fixing  the  amount  of  the  tax.    He  would  be  encouraged 

in  this  assumption  if  he  were  told  that  a  tax  which  calls  itself  a 

tax  on  the  privilege  of  doing  business  within  the  state  is  regarded 

by  the  Supreme  Court  as  a  tax  on  property  outside  the  state  if  its 

amount  is  fixed  by  the  value  of  such  property.^®   He  would  certainly, 

if  the  problem  attracted  him,  wish  to  inquire  further  into  these 

decisions  which  seemed  to  him  sensible,  and  to  consider  whether 

the  principles  which  they  embody  are  not  equally  applicable  to 

inheritance  taxation. 

Such  an  inquiry  will  be  made  in  the  next  instalment  of  this 
discussion.    The  results  of  that  inquiry  will  then  be  applied  to  the 
problem  of  extra-territorial  inheritance  taxation. 
(7*0  be  continued:) 

Thomas  Reed  Powell 
Columbia  University 

"Union  Refrigerator  Transit  Co.  v.  Kentucky   (1905)    199  U.  S.  194,  26 
Sup.  Ct.  36,  supra,  footnote  3. 

"Cases  cited  supra,  footnote  4. 


LIABILITY  OF  A  TELEGRAPH  COMPANY  FOR 

TRANSMITTING  A  DEFAMATORY 

MESSAGE 

Strange  as  it  may  seem,  there  are  less  than  a  dozen  decisions 
to  be  found  in  all  the  American  and  English  reports  involving  the 
liability  of  a  telegraph  company  for  transmitting  a  defamatory 
message.^  An  examination  of  standard  texts  has  revealed  little 
more  than  a  mere  reference  to  the  decisions  without  quaere  or 
comment,  and  the  reader  is  left  with  the  impression  that  the  law 
of  these  cases  is  no  different  from  that  applied  in  defamation  cases 
generally.  The  writer  believes  that  such  is  not  the  case.  Certainly 
the  views  expressed  in  the  few  cases  which  have  arisen,  while  not 
altogether  harmonious,  indicate  a  tendency  on  the  part  of  the  courts 
to  depart  from  accepted  doctrine.  Whether  this  departure  is  finally 
to  become  settled  law,  or  is  to  be  limited,  or  overruled,  remains  to 
be  seen.  But  the  dearth  of  discussion  of  a  probable  development 
in  an  important  subject  has  prompted  the  preparation  of  these 
pages. 

A  recent  decision  of  the  Supreme  Court  of  Minnesota,  Paton  v. 
Great  Northwestern  Telegraph  Co.,^  suggests  the  main  theme  of 
this  article.  In  that  case  the  defendant  received  from  one  Wilson 
and  transmitted  to  the  plaintiff's  husband  a  telegram  which  read  as 
follows : 

"Wife  caught  in  adultery  with  Cox.    Come  at  once.    Answer. 

(Signed)       C.  Wilson." 

Upon  the  trial  of  an  action  for  libel  brought  by  the  wife  against 
the  telegraph  company,  it  was  admitted  that  the  charge  was  false, 
and  that  the  motive  of  C.  Wilson  in  sending  the  message  was 
purely  malicious,  but  the  telegraph  company  defended  upon  the 
ground  of  privilege.  The  uncontrovcrted  evidence  showed,  accord- 
ing to  the  Supreme  Court,  that  the  "defendant  received  this  message 


'Whitfield  V.  South  Eastern  Railway  (1858)  ElHs  B.  &  E.  115;  Dominion 
Telegraph  Co.  v.  Silver  (1881)  10  Can.  S.  C.  238;  Archambault  r.  Great 
N.  W.  Tel.  Co.  (1886)  14  Quebec  L.  R.  8;  Great  N.  W.  Tel.  Co.  v.  Arch- 
ambault (1886)  30  Lower  Can.  Jur.  221  ;  Peterson  t-.  Western  Union  Tel. 
Co.  (1896)  65  Minn.  18,  67  N.  W.  646;  (1898)  72  Minn.  41,  74  N.  W. 
1022;  (1899)  75  Minn.  368,  77  N.  W.  985;  Nve  r.  Western  Union  Tel.  Co. 
(C.  C.  1900)  104  Fed.  628;  Stockman  ?•.  Western  Union  Tel.  Co.  (Kan. 
Vm)  63  Pac.  658;  Western  Union  Tel.  Co.  v.  Cashman  (C.  C.  A.  1906)  149 
Fed.  367;  Grisham  v.  Telegraph  Co.  (1911)  238  Mo.  480.  142  S.  W.  271; 
Paton  r.  Great  N.  W.  Tel.  Co.  (Minn.  1919)  170  N.  W.  511  Sec  also 
Monson  v.  Lathrop  (1897)  96  Wis.  386,  71   N.  W,  596. 

'(1919)   170  N.  W.  511. 
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from  an  utter  stranger.  It  was  glaringly  defamatory  on  its  face. 
Defendant  transmitted  it  without  any  knowledge  as  to  its  truth  or 
falsity,  without  any  knowledge  as  to  whether  the  person  who  pre- 
sented it  was  or  was  not  a  person  who  was  entitled  to  send  it  as 
a  privileged  communication,  and  without  making  any  inquiry  of 
any  kind."  The  trial  judge  submitted  to  the  jury  the  question 
whether  the  communication  was  privileged,  and  instructed 
them  that  "it  was  privileged  if  the  operator  acted  carefully 
and  in  good  faith,  but  was  not  privileged  if  he  was  negligent  or 
wanting  in  good  faith,  in  sending  it."  A  verdict  and  judgment 
for  the  plaintiff  was  affirmed  on  appeal,  the  Supreme  Court  stating: 
"The  facts  and  circumstances  disclosed,  warranted  the  submission 
of  this  question  to  the  jury,  and  their  verdict  establishes  that  the 
message  w^as  not  privileged."  What  the  verdict  really  establishes  is 
that  the  operator  in  transmitting  the  message  under  the  circum- 
stances was  either  "negligent"  or  "wanting  in  good  faith." 
Whether,  under  a  given  state  of  facts,  the  occasion  is  privileged  is 
a  question  of  law  to  be  decided  by  the  court.^  The  trial  judge  told 
the  jury  that  if  the  operator  acted  carefully  and  in  good  faith  the 
publication  was  privileged.  Is  this  true?  The  affirmance  by  the 
Supreme  Court  of  the  judgment  for  the  plaintiff  does  not  decide 
this  question,  because  if  it  is  assumed  that  under  the  admitted  facts 
the  defendant  was  liable  as  a  matter  of  law,  irrespective  of  its 
care  and  good  faith,  and  the  statement  of  the  trial  judge  was 
wrong,  the  charge  was  not  prejudicial  to  the  defendant  and.  there- 
fore, was  a  hannless  error.  But  suppose  that  under  these  instruc- 
tions the  jury  had  returned  a  verdict  for  the  defendant,  would  the 
plaintiff  have  been  entitled  to  a  new  trial  ? 

On  the  other  hand,  is  the  actual  decision  in  the  case  correct  ? 
Upon  the  evidence  should  the  case  have  been  submitted  to  the  jury 
at  all,  or  should  the  judge  have  directed  a  verdict  for  the  defendant '- 
If  there  was  a  question  for  the  consideration  of  the  jury,  were  the 
instructions  that  the  communication  was  not  privileged  if  the 
operator  was  "negligent  or  wanting  in  good  faith."  prejudicial  to 
the  defendant  ? 


'"The  question  whether  the  occasion  is  privileged,  if  the  facts  are 
not  in  dispute,  is  a  question  of  law  only,  for  the  judge,  not  for  the 
jury.  If  there  are  questions  of  fact  in  dispute  upon  which  this  question 
depends,  they  must  be  left  to  the  jun,-,  but,  when  the  jur\'  have  found 
the  facts,  it  is  for  the  judge  to  say  whether  they  constitute  a  privileged 
occasion."  Per  Lord  Esher,  M.  R.,  in  Hebditch  z'.  Macllwaine  (1894)  2 
Q.  B.  54,  58.  This  is  a  good  statement  of  the  rule  both  in  England  and 
America.  Odgers,  Libel  and  Slander  (5th  ed.)  229 ;  Newell,  Slander  and 
Libel  (3rd  ed.)  480.  For  a  collection  of  cases  in  point  see  note  in  10 
Am.  &  Eng.  Anno.  Cas.  1152. 
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Before  attempting  to  answer  these  questions  it  may  be  well  to 
dispose  of  certain  preliminary  questions. 

I     Publication 

The  idea  underlying  the  civil  wrongs  of  libel  and  slander  is 
that  the  defendant  by  his  conduct  has  caused  injury  to  the  plaintiflF 
by  affecting  his  reputation.*  Since  a  man's  reputation  is  measured 
by  the  estimation  in  which  he  is  held  by  others,  it  follows  that  his 
reputation  is  afTected  by  defamatory  representations  concerning  him 
only  when  made  known  to  another, — hence  the  familiar  rule  that 
in  every  action  for  libel  or  slander  the  plaintiff  must  prove  a  publi- 
cation by  the  defendant,  or  by  one  for  whose  conduct  the  defendant 
is  responsible.  Accordingly  if  A  writes  a  libelous  letter  about  B 
the  contents  of  which  are  not  made  known  to  a  third  person,  or 
makes  defamatory  remarks  about  5  in  a  foreign  tongue  which  the 
hearer  does  not  understand,  A  is  not  liable  to  B  because  A  has  not 
by  his  conduct  caused  to  be  made  known  the  defamatory  matter. 
There  is  said  to  be  no  publication  in  these  cases.'  But  suppose  that 
after  writing  the  libelous  letter,  A  carefully  locks  it  in  his  desk, 
and  C  wrongfully  opens  the  desk  and  reads  the  letter,  or  shows  it 
to  D.  Here  the  resulting  injury  to  B  is  actually  caused  by  the 
combined  conduct  of  A  and  C.  But  for  the  purpose  of  fixing 
responsibility  the  law  regards  the  conduct  of  C,  and  not  the  con- 
duct of  A,  as  the  cause  of  B's  injury,  i.  e.,  /4*s  act  is  not  a  legal 
cause.  Consequently  there  is  said  to  be  no  publication  by  /4."  If, 
however,  A  had  contemplated  that  C  would  see  the  letter,  or  was 
negligent  in  permitting  it  to  come  into  Cs  hands,  A's  conduct  would 
be  considered  the  legal  cause  and  the  courts  would  declare  there 
was  a  publication  by  A.''    Publication,  therefore,  as  used  by  the 

*See  the  illuminating  article  on  "The  History  and  Theon-  of  The  Law 
of  Defamation"  by  Van  Vechten  Veeder,  3  Columbia  Law  Rev.  546,  4 
Columbia  Law  -Rev.  Z2>. 

"Clutterbuck  7'.  Chaffers  (1816)  1  Stark.  471;  Lyle  v.  Clason  (N.  Y. 
1804)  1  Caines  581;  Weir  v.  Hoss  &  Wife  (1844)  6  Ala.  881;  Mcintosh 
V.  Matherlv  (Ky.  1844)  9  B.  Mon.  119;  Spaits  v.  Poundstone  (1882)  87 
Ind.  522;  State  v.  Syphrett  (1887)  27  S.  C.  29.  2  S.  E.  624;  Yamock  t-. 
Mitchell  (1890)  43  Fed.  428;  Wilcox  v.  Moon  (1892)  64  Vt.  450,  24 
Atl.  244;  Sylvis  v.  Miller  (1895)  96  Tenn.  94,  li  S.  W.  921;  Shepard  v. 
Lamphier  (1914)  146  N.  Y.  Supp.  745;  Desmond  v.  Brown  (1871)  33 
Iowa  13. 

•Sharp  V.  Skues  (1909)  25  T.  L.  R.  336;  Hrth  v.  Huth  (19151  3  K.  B. 
32;  Powell  v.  Gelston  [1916]  2  K.  B.  615.  17  Columbia  Law  Rev.  170; 
Roberts  v.  English  Mfg.  Co.  (1908)   155  Ala.  414.  46  So.  752. 

'Delacroix  v.  Thevenot  (1817)  2  Stark.  56;  Rumney  v.  Worthlev  (1<X)4) 
186  Mass.  144,  71  N.  E.  316;  Shepheard  r.  Whitaker  (1875)  10  C.  P.  502; 
Fox  V.  Broderick  (1864)   14  Tr.  C.  L.  453. 
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courts,  requires  not  only  that  the  defendant's  conduct,  or  the  con- 
duct of  another  for  which  the  defendant  is  responsible,  be  an  actual 
cause,  but  also  a  legal  cause  of  making  known  the  defamatory 
matter  to  a  third  person.  However,  notwithstanding  that  .^'s  con- 
duct is  the  legal  cause  of  making  known  the  defamatory  matter  and 
there  is,  therefore,  a  publication  by  A,  the  law  sometimes  excuses 
A  because  of  the  particular  circumstances  under  which  the  matter 
is  communicated.  Such  occasions  are  commonly  called  privileged 
occasions.  For  example,  if  A  in  good  faith  tells  his  partner  B 
that  C  is  stealing  money  from  the  firm,  A  is  not  responsible 
although  the  charge  is  false.*  Here  A's  conduct  is  both  the  actual 
and  legal  cause  of  C's  injury  and,  therefore,  there  is  a  publication 
by  A.  That  there  is  a  publication  by  A  is  proved  by  the  fact  that 
were  B  not  ^'s  partner,  A  would  be  responsible  to  C,  whereas  if 
there  were  no  publication  the  fact  that  B  was  not  ^'s  partner  would 
not  render  A  liable.  It  is  quite  important  that  the  distinction 
between  "no  publication"  and  "privileged  publication"  be  kept 
clearly  in  mind.  True  it  is  that  there  is  no  responsibility  in  either 
case,  but  the  con.sequences  of  confusing  them  may  be  serious.  Thus, 
in  every  case  of  conditional  privilege,  proof  of  malice  defeats  the 
privilege,  and  the  plaintifT  recovers."  But  if  there  is  no  publication 
the  defendant  is  never  responsible,  and  proof  of  malice  avails  the 
plaintiff  nothing." 

It  is,  therefore,  the  opinion  of  the  writer  that  the  problems 
under  consideration  will  be  materially  simplified  by  first  ascertain- 
ing under  what  circumstances  there  is  a  publication  by  the  telegraph 
company  before  inquiring  as  to  when  the  publication  is  privileged. 

If  A  communicates  in  writing  to  a  telegraph  operator  in  New 
York  a  message  addressed  to  B  in  Washington,  which  message  con- 
tains false  and  obviously  defamatory  statements  about  C,  there  is  a 
publication  of  a  libel  to  the  operator  by  A,  and  A  is  liable  to  O^ 
unless  the  occasion  is  privileged.'-  But  merely  receiving  the  mes- 
sage from  A  does  not  render  the  operator  or  the  company  liable. 
Reading  or  listening  to  defamatory  statements  about  another,  how- 

'Klinck  V.  Colby  (1871)  46  N.  Y.  427;  Odgers,  Libel  and  Slander  (5th 
ed.)  280;  Newell,  Slander  and  Libel   (3rd  ed.)  §  623. 

•Odgers,  op.  cit.,  228. 

"See  cases  cited  footnote  5,  supra. 

"Williamson  v.  Freer  (1874)  L.  R.  9  C.  P.  393;  Monson  v.  Lathrop 
(1897)  96  Wis.  386,  71  N.  W.  596;  Robinson  v.  Robinson  (1897)  13  T.  L.  R. 
564. 

"Ashcroft  V.  Hammond  (1910)   197  N.  Y.  488,  90  N.  E.  1117. 
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ever  reprehensible,  is  not  a  tort.  To  render  the  company  Hable 
there  must  be  a  pubHcation  of  the  message  to  some  third  person. 
If  the  message  is  transmitted  to  B,  clearly  there  is  a  publication  to  B 
for  which  the  company  is  liable  to  O'  unless  the  publication  is  privi- 
leged.'* The  fact  that  the  words  are  published  as  the  words  of  A 
is  no  excuse.'*  Assume,  however,  that  the  message  is  addressed 
and  transmitted  to  C  the  person  defamed.  Is  this  a  publication  by 
the  company?  The  communication  to  C  is  not  a  publication  within 
the  legal  meaning  of  that  term.''  But  when  the  operator  in  New 
York  flashes  the  message  to  the  operator  in  Washington  there  is  a 
publication  by  the  first  operator  to  the  second  operator.'^  Conse- 
quently the  sending  operator  would  be  liable  to  C,  in  the  absence  of 
privilege,  and  if  the  operator  was  acting  within  the  scope  of  hi*: 
employment,  the  corporation  should  not  escape  the  consequences  of 

"Whitfield  V.  Southeastern  Rv.  (1858)  Ellis  B.  &  E.  115;  Dominion 
Tel.  Co.  V.  vSilver  (1881)  10  Can. 'S.  C.  238;  Great  N.  W.  Tel.  Co.  v.  Arch- 
ambault   (1886)  30  Lower  Can.  Jur.  221. 

"It  seems  obvious  that  if  A  is  privileged  to  use  the  telegraph  company 
as  an  agency  for  communicating  the  message  to  B  as  in  Ashcroft  v. 
Hammond  (1910)  197  N.  Y.  488,  90  N.  E.  1117.  the  telegraph  company  is 
likewise  privileged  to  transmit  the  message  to  B.  See  Youmans  v.  Smith 
(1897)  153  N.  Y.  214.  47  N.  E.  265.  Whether  the  telegraph  company  may 
be  immune  to  liability  when  the  sender  of  the  message  is  not  privileged  to 
send  it  is  the  main  problem  to  be  discussed  in  this  article. 

"Although  at  one  time  repeating  a  defamatory  statement  pving 
the  name  of  the  author  was  justifiable,  Northampton's  Case  (1613)  12 
Co.  Rep.  *132,  the  doctrine  was  repudiated  as  to  libel,  in  De  Crespingy  r. 
Wellesley  (1829)  5  Bing.  392,  and  Tidman  v.  Ainslie  (1854)  10  Ex.  63. 
and  as  to  slander,  in  McPherson  v.  Daniels  (1829)  10  B.  &  C.  263,  and  it 
is  settled  law  to-day  that  to  quote  another's  defamator>-  statement  i« 
actionable,  unless  the  occasion  is  privileged.  See  Odgers,  Libel  and 
Slander  (5th  ed.)  172-5,  394;  Newell.  Slander  and  Libel  (3rd  ed.)  424-433. 

"Western  Union  Tel.  Co.  r.  Cashman  (C.  C.  A.  1906)  149  Fed.  367. 
While  at  common  law  the  publication  of  a  libel  to  the  person  defamed 
would  sustain  an  indictment  on  the  theory  that  such  an  act  would  tend  to 
a  breach  of  the  peace,  Rex  v.  Burdett  (1820)  4  B.  &  Aid.  95,  it  was  not 
the  basis  of  a  civil  action,  Clutterbuck  %'.  Chaffers  (1816)  1  Stark.  471, 
because  the  civil  action  is  founded  upon  an  actual  or  probable  injury  to 
the  plaintiff's  reputation.  "No  such  injury  is  done  when  the  words  are 
uttered  only  to  the  person  concerning  whom  they  were  spoken,  no  one 
tise  being  present  or  within  hearing.  It  is  damage  done  to  character 
in  the  opinion  of  otlier  men,  and  not  in  a  party's  self-estimation,  which 
constitutes  the  material  element  in  an  action  for  verbal  slander.  Even 
in  a  civil  action  for  libel,  evidence  that  the  defendant  wrote  and  sent 
a  scaled  letter  to  the  plaintiff,  containing  defamatory  matter,  was  held 
insuflicicnt  proof  of  publication  altluniph  it  would  be  otherwise  in  an 
indictment  for  libel,  because  such  writings  tend  directly  to  a  breach  of 
the  peace."  Per  Bigclow,  J.,  in  Sheffill  v.  \'an  Dcusen  (Mass.  1859)  13 
Gray  304.  In  Scotland  no  publication  to  a  third  person  is  necessary.  See 
Odgers,  op.  cit.  157. 

"Peterson  v.  Western  Union  Tcl.  Co.  (1896)  6?  Minn.  18.  67  N.  W. 
646;  (1898)  72  Minn.  41,  74  N.  W.  1022;  (1899)  75  Minn.  368.  77  N.  W.  985. 
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respondeat  superior.^^  However,  in  Oiven  v.  Ogihnc  Publishing 
Co.,^*  which  was  an  action  for  libel  brought  ag^ainst  a  corporation 
for  a  letter  sent  by  its  general  manager  to  the  plaintiff  accusing 
the  latter  of  theft  from  the  company's  cash  drawer,  the  only  publica- 
tion charged  was  the  dictation  of  the  letter  by  the  manager  to  a 
stenographer  also  employed  by  the  corporation.  The  court  rested 
its  decision  for  the  defendant  upon  the  following  ground: 

"The  law  is  elementary  that  there  can  be  no  libel  without  a 
publication  of  the  libelous  matter.  We  may  assume  that  this  letter 
was  libelous.  Was  there  a  publication  of  it  by  the  corporation, 
within  the  meaning  of  the  law  ?  Ordinarily,  when  a  letter  is  written 
and  delivered  to  a  third  person,  with  the  intent  and  expectation 
that  it  shall  be  read  by  such  person,  and  it  is  actually  read,  the 
publication  is  complete.  {Youmans  v.  Smith,  153  N.  Y.  214.)  Has 
such  rule  application  to  the  facts  of  this  case?  The  letter  was 
dictated  to  the  stenographer,  and  was  by  her  copied  out,  was  signed 
by  the  manager,  was  then  enclosed  in  an  envelope,  and  sent  by  mail 
to  the  address  of  the  plaintiff.  It  may  be  that  the  dictation  to  the 
stenographer  and  her  reading  of  the  letter  would  constitute  a  pub- 
lication of  the  same  by  the  person  dictating  it,  if  the  relation  exist- 
ing between  the  manager  and  the  copyist  was  that  of  master  and 

""The  old  doctrine  that  a  corporation  having;  no  mind  cannot  be  liable 
for  acts  of  agents  involving  malice,  has  been  completely  exploded  in 
modern  jurisprudence.  While  a  corporation  is  non-personal  in  its  formal 
legal  entity,  it  represents  natural  persons  and  must  necessarily  perform  its 
duties  through  natural  persons  as  agents,  hence  mu^t  spring  the  correlative 
responsibility  for  the  acts  of  its  agents  within  the  scone  of  their  employ- 
ment." Per  Jones,  J.  in  Hypes  v.  Southern  R.  R.  (1900)  82  S.  C.  315,  64 
vS.  E.  395.  Accordingly  it  is  well  settled  to-day  both  in  England  and 
.\mcrica  that  a  corporation  is  responsible  for  a  libel  published  by  its 
servant  in  the  course  of  his  duties  though  in  violation  of  instructions. 
Citizens  Life  .\ssur.  Co.  Ltd.  v.  Brown  11904]  A.  C.  423;  Fogg  v.  Boston 
&  Lowell  R.  R.  (1899)  148  Mass.  513;  Odgers,  op.  fit.,  436.  Some  courts, 
howevet,  have  held  that  a  corporation  is  not  responsible  for  slander  uttered 
by  its  servant  unless  it  is  expressly  authorized  or  ratified.  Jackson  v. 
Atlantic  etc.  R.  R.  (1911)  8  Ga.  App.  495,  69  S.  E.  919;  Mclntyrc  v. 
Cudahv  Packing  Co.  (1913)  179  Ala.  404,  60  So.  848;  Stewart  Drv-  Goods 
Co.  v.'Heuchtkcr  (1912)  148  Ky.  228,  146  S.  W.  423;  Sawyer  v.  Norfolk 
&  Southern  R.  R.  (1906)  142  N.  C.  1,  54  S.  E.  793;  see  11  Columbia  Law 
Rev.  371.  There  is  no  rational  basis  for  this  distinction  between  liability 
for  libel  and  for  slander,  and  the  trend  of  recent  decisions  is  to  make 
the  corporation  equallv  responsible  for  slander  and  for  libel.  Empire 
Cream  Separator  Co.  v.  De  Laval  Dairy  Supply  Co.  (1907)  75  N.  J.  L. 
207,  67  Atl.  711;  Kharas  v.  Collier,  Inc.  (1916)  171  App.  Div.  388,  157 
N.  Y.  Supp.  410;  Fenskv  v.  Mar\land  Casualtv  Co.  (1915)  264  Mo.  154, 
174  S.  W.  416;  Comerford  v.  West  End  Street  Ry.  (1895)  164  Mass. 
13,  41  N.  E.  .59;  Rivers  v.  Yazoo  &  M.  V.  R.  R.  (1907)  90  Miss.  196. 
43  So.  471;  Grand  Union  Tea  Co.  v.  Lord  (C.  C.  A.  1916)  231  Fed.  390; 
Hypes  V.  Southern  R.  R.,  supra;  Cotton  v.  Fisheries  Products  Co.  (N.  C. 
1919)  97  S.  E.  712.  For  a  collection  of  cases  see  notes  9  .Am.  &  Eng.  Ann. 
Cas.  443;  17  Am.  &  Eng.  Ann.  Cas.  622;  Ann.  Cas.  1917D,  967. 

'•(1898)  32  App.  Div.  465,  53  N.  Y.  Supp.  1033. 
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servant,  and  the  letter  be  held  not  to  be  privileged.  Such,  however, 
was  not  the  relation  of  these  persons  ;  they  were  both  employed  by  a 
common  master,  and  were  engaged  in  the  performance  of  duties 
which  their  respective  employments  required.  Under  such  circum- 
stances we  do  not  think  that  the  stenographer  is  to  be  regarded  as  a 
third  person  in  the  .sense  that  either  the  dictation  or  the  subsequent 
reading  can  be  regarded  as  a  publication  by  the  corporation.  .  .  . 
Under  such  conditions,  we  think  the  dictation,  copying  and  mail- 
ing are  to  be  treated  as  only  one  act  of  the  corporation ;  and  as 
the  two  servants  were  required  to  participate  in  it.  there  was  no 
publication  of  the  letter,  in  the  sense  in  which  that  term  is  under- 
stood, by  delivering  to  and  reading  by  a  third  person.  There  was 
in  fact  but  one  act  by  the  corporation,  and  those  engaged  in  the 
performance  of  it  are  not  to  be  regarded  as  third  parties,  but  as 
common  servants  engaged  in  the  act."'° 

Applying  the  same  reasoning  to  the  case  where  the  operator  in 
New  York  receives  from  A  and  transmits  to  the  operator  in  Wash- 
ington a  message  defaming  C,  which  message  is  delivered  by  the 
Washington  operator  to  C,  the  telegraph  company  would  under  no 
circumstances  be  responsible,  since  as  to  it  no  publication  to  a  third 
person  could  be  shown, — a  result  not  supported  by  the  cases.-* 

It  is  submitted  that  in  Owen  v.  Ocphne  Publishing  Co.  the 
court  confused  "no  publication"  and  "privileged  publication."  As 
previously  pointed  out.  "publication"  is  a  word  of  art  to  describe 
those  circumstances  under  which  the  defendant's  conduct,  or  the 
conduct  of  another  for  which  the  defendant  is  responsible,  is  the 
legal  cause  of  making  known  the  defamatory  matter  to  a  third 
person.  But  even  though  there  be  a  publication,  still  there  may  be 
no  liability  because  under  the  circumstances  the  publication  is 
legalized,  that  is,  excused,  or  privileged.  So.  it  may  be  desirable 
to  give  the  manager  of  a  corporation  the  privilege  of  publiihing  to 
another  employee  of  the  corporation  as  an  agency  for  communicat- 
ing a  message  defamatory  of  another  when  the  message  concerns 
the  business  of  the  company  and  is  communicated  in  good  faith." 
and  yet  quite  undesirable  to  extend  this  privilege  to  cases  of  mes- 
sages not  necessary  to  protect  the  company's  interests,  or  messages 
prompted  by  malice."    In  both  cases  there  is  a  publication,  but  in 

''Ibid.,  at  p.  466. 

"Peterson  i:  Western  Union  Tel.  Co.  (18%)  6.'^  Minn.  18.  67  N.  \V. 
646;  (1808)  72  Minn.  41.  74  N.  W.  1022;  (1899)  75  Minn.  368,  77  N.  W.  985. 
See  Monson  v.  Lathrop  (1897)  96  Wis.  386,  71   N.  W.  596. 

"Edmondson  v.  Birch  &  Co  [1907]  1  K.  B.  371;  Bohlinger  f.  Ormani.i 
Life  Ins.  Co.   (1911)    100  Ark.  477.  140  S.  W.  257. 

"Sun  Life  Assur.  Co.  v.  Bailey  (1903)  101  Va.  443.  44  S.  E.  69i 
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the  former  it  is  privileged ;  in  the  latter  it  is  not.  Accordingly  the 
publication  is  actionable  in  the  one  instance  but  excusable  in  the 
other.  Certainly  in  Owen  v.  Og\lv\e  Publishing  Co.,  there  was  a 
publication  by  the  manager  to  the  stenographer  in  the  sense  that 
the  manager  by  his  voluntary  act  legally  caused  to  be  made  known 
to  the  stenographer  the  defamatory  matter.-*  This  is  not  denied 
by  the  court,  but  the  court  declared  there  was  no  publication  by 
the  corporation.  But  there  can  never  be  a  publication  by  a  corpora- 
tion except  in  the  sense  that  the  corporation  is  responsible  for  a 
publication  by  its  agent  or  servant.  In  every  case  where  it  is  sought 
to  charge  a  corporation  with  liability  for  defamation  there  are  two 
questions :  First,  has  the  tort  been  committed  by  some  agent  or 
servant  of  the  corporation?  Second,  assuming  the  first  question  is 
answered  in  the  affirmative,  is  the  corporation  also  responsible? 
Whether  there  has  been  a  publication  is  only  involved  in  answering 
the  first  question,  because  if  there  has  been  no  publication  by  an 
agent  or  servant  of  the  corporation,  no  tort  has  been  committed. 
If  there  has  been  a  publication  by  an  agent  or  servant  of  the  corpo- 
ration, then  the  question  may  arise  whether  the  publication  was 
privileged,  because  if  it  was  privileged  there  is  still  no  tort.  But 
assume  there  has  been  a  publication  by  an  agent  or  servant  of  the 
corporation,  and  assume  the  publication  was  not  privileged ;  a  tort 
has  been  committed  by  the  agent  or  servant  and  the  second  question 
arises.  Is  the  corporation  also  responsible?  The  answer  to  this 
question  depends  solely  upon  the  principles  of  agency  or  master  and 
servant  and  really  does  not  in  any  way  involve  the  question  of 
publication.  Thus,  to  say  there  is  a  publication  by  the  manager 
but  no  publication  by  the  corporation  is  but  a  confusing  way  of 
stating  that  the  corporation  is  not  liable  for  a  publication  by  its 
manager  because  under  the  circumstances  either  the  publication 
was  privileged  and.  therefore,  no  tort  has  been  committed,  or  else 
the  manager's  act  was  not  sufficiently  within  the  scope  of  his  em- 
ployment to  render  the  corporation  responsible  according  to  the 
principles  of  agency  or  master  and  servant.  To  state,  as  did  the 
court,  that  the  publication  by  the  manager  to  the  stenographer  was 
not  a  publication  by  the  corporation  to  a  third  person,  is  apt  to  lead 
to  the  erroneous  conclusion  that  the  corporation  is  immune  from 
liability  irrespective  of  the  subject  matter  of  the  message  or  the 

**That  there  was  a  publication  is  demonstrable  by  assuming  the  man- 
ager was  actuated  by  malice  in  dictating  the  letter.  Would  anyone  question 
that  the  manager  would  be  liable  to  the  plaintiff  ?  Certainly  he  would 
not  be  liable  if  there  were  no  publication. 
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motive  of  the  manager  in  communicating  it,  even  though  the  man- 
ager was  acting  within  the  scope  of  his  employment ;  a  position 
which  the  writer  does  not  believe  the  New  York  Court  of  Appeals 
would  take."  Since,  however,  the  decision  in  Owen  v.  Ogilvie 
Publishing  Co.  has  been  adopted  bodily  by  two  courts  without 
qualification  or  explanation,^*  and  the  importance  of  distinguish- 
ing between  no  publication  and  privileged  publication  has  often 
been  overlooked  by  courts, ^^  it  would  seem  that  the  question 
deserves  more  than  a  mere  cursory  examination. 

In  Pullman  and  another  v.  Hill  &  Co.^  the  managing  director 
of  the  defendant  company  dictated  to  his  stenographer  a  letter  to 
the  plaintiffs'  firm  accusing  the  plaintiffs  of  obtaining  money  from 
the  company  by  false  pretenses.  The  letter  was  written  by  the 
stenographer,  signed  by  the  manager,  and,  having  been  press-copied 
by  an  office-boy,  was  sent  by  post  in  an  envelope  addressed  to  the 
plaintiffs'  firm.  The  letter  was  opened  by  a  clerk  of  the  plaintiffs' 
firm  in  the  ordinary  course  of  business  and  was  read  by  two  other 
clerks.  In  an  action  brought  against  the  company  for  libel,  two 
of  the  questions  before  the  court  were  ( 1 )  whether  the  communica- 
tion to  the  stenographer  was  a  publication,  and  (2)  if  so.  whether 
it  was  privileged.  With  reference  to  the  first  question  the  court 
said: 

"What  is  the  meaning  of  'publication'?     The  making  known 

"See  Kharas  v.  Collier.  Inc.  (1916)  171  App.  Div.  388.  157  N.  Y. 
Supp.  410. 

"Central  of  Georgia  Ry.  v.  Jones  (1916)  18  Ga.  App.  414.  89  S.  E.  429. 
"Where  an  officer  of  a  corporation,  in  the  prosecution  of  its  business, 
dictates  to  his  stenographer  a  letter,  directed  and  mailed  to  another 
agent  of  the  corporation,  cliarging  therein  the  commission  of  a  crime  by 
a  third  person,  and  authorizing  an  investigation  of  the  criminal  charge, 
all  being  employed  by  the  same  corporation  and  being  in  the  performance 
of  their  duties,  the  stenograplier  and  the  agent  to  whom  the  letter  is 
mailed  are  not  to  be  regarded  as  third  persons,  in  the  sense  that  the  dic- 
tating and  mailing  of  the  letter,  the  stenographer's  knowledge  of  it,  and 
their  reading  of  it,  constitute  a  publication  of  a  libel.  Tliis  court  will  follow 
the  rule  laid  down  in  Owen  v.  Ogilvie  Pub.  Co.  (1898)  32  .\pp.  Div.  465, 
53  N.  Y.  Supp.  1033."  Accord.  Prins  v.  Holland-North  America  Mtge.  Co. 
(Wash.  1019)   181  Pac.  680.     See  5  Cornell  Law  Quart.  84. 

"Harper  v.  Hamilton  Retail  Grocer's  Ass'n.  (1900)  37  Can.  L.  T.  31 
Morgan  v.  Wallis  (1917)  33  T.  L.  R.  495.  In  Puterbaugh  r.  Cxold  Medal 
Mfg.  Co.  (1904)  7  Ont.  L.  R.  582,  the  court  held  the  corporation  liable, 
but  Moss.  C.  J.  O.  remarked.  "There  is  to  my  mind  much  force  in  the 
statement  of  the  learned  Judge  who  delivered  the  judgment  of  the  Court 
in  Owen  v.  Ogilvie.  32  App.  Div.  at  page  467."  In  Cartwright-Caps  Co.  f. 
Fischel  &  Kaufman  (1917)  113  Miss.  359.  362,  74  So.  278,  the  Court  placed 
its  decision  on  both  grounds:  "Lender  tlic  facts  of  this  case  we  think  that 
the  letters  were  privileged,  and  that  there  was  not,  in  a  legal  sense,  a 
publication  of  the  letters  in  question."     See  5  Georgetown  Law  Journal  51. 

■[1891]  1  Q.  B.  524. 
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the  defamatory  matter  after  it  has  been  written  to  some  person 
other  than  the  person  of  whom  it  is  written.  If  the  statement  is 
sent  straight  to  the  person  of  whom  it  is  written,  there  is  no  pubhca- 
tion  of  it;  for  you  cannot  publish  a  libel  of  a  man  to  himself.  If 
there  was  no  publication,  the  question  whether  the  occasion  was 
privileged  does  not  arise.  ...  If  the  writer  of  a  letter  shews  it 
to  his  clerk  in  order  that  the  clerk  may  copy  it  for  him,  is  that  a 
publication  of  the  letter?  Certainly  it  is  shewing  it  to  a  third 
person  ;  the  writer  cannot  say  to  the  person  to  whom  it  is  addressed. 
'I  have  shown  it  to  you  and  to  no  one  else.'  I  cannot,  therefore, 
feel  any  doubt  that,  if  the  writer  of  a  letter  shows  it  to  any  person 
other  than  the  person  to  whom  it  is  written,  he  publishes  it.  .  .  . 
There  was,  therefore,  in  this  case  a  publication  to  the  typewriter."^" 

The  court  then  decided  that  the  publication  to  the  stenographer 
was  not  privileged. 

In  Edynondson  v.  Birch  &  Co.,  Limited  and  Horner,^  an  Eng- 
lish decision  frequently  cited  in  opposition  to  Pullman  v.  Hill 
&  Co.,  the  defendant  Horner,  as  managing  director  of  the  defend- 
ant company,  and  for  and  on  behalf  of  that  company,  dictated  to 
a  stenographer  in  the  defendant  company's  employ,  a  letter  ad- 
dressed to  the  plaintiff's  employer  containing  defamatory  state- 
ments concerning  the  plaintiff.  The  letter  was  written  by  the 
stenographer,  signed  by  Horner,  and  sent  to  the  plaintifTs  em- 
ployer. Upon  the  trial  of  an  action  for  libel  brought  against  the 
company  and  Horner,  the  lower  court  held  that  the  communication 
to  the  plaintifif's  employer  was  made  on  a  privileged  occasion  and 
that  there  was  no  evidence  of  inalice  on  the  part  of  the  defendants 
to  rebut  the  privilege ;  but  the  court  held,  on  the  authority  of 
Pullman  v.  Hill  &  Co.,  that  there  had  been  a  publication  of  the 
defamatory  matter  to  the  defendant  company's  clerks  which  was 
not  covered  by  the  privileged  occasion,  and  permitted  the  jury  to 
assess  damages  in  respect  of  that  publication  and  judgment  was 
entered  for  the  plaintiff.  The  Court  of  Appeal  reversed  the  judg- 
ment and  entered  judgment  for  the  defendants,  not  because  the 
publication  to  the  stenographer  was  not  a  publication  "by  the 
defendant  company  to  a  third  person,"  but  solely  on  the  ground 
that  under  the  circumstances  the  publication  to  the  stenographer 
was  privileged. ^^     The  decision  of  the  Court  of  Appeal  was  based 

''Ibid.,  at  p.  527. 

"[1907]   1   K.  B.  371. 

"^The  following  excerpts  from  the  opinions  uf  the  three  judges  make 
the  ground  of  the  decision  clear.  On  page  370  Collins,  M.  R.,  declared: 
"The    result   of   the   two  cases   to   which    I    have   alluded,    taken   together. 
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largely  upon  a  previous  decision  of  that  court  in  Boxsius  v.  Goblet 
Freres^^  holding  that  the  dictation  by  a  lawyer  to  his  stenographer 
of  a  letter  in  behalf  of  a  client  and  sent  to  the  plaintiff  was  a 
privileged  publication,  because  the  communication  to  the  stenog- 
rapher was  a  reasonable  and  usual  method  of  transmitting  such 
messages.  Thus,  while  the  decision  in  Pullman  v.  Hill  &  Co.  on 
the  point  of  privilege  has  been  greatly  weakened,  if  not  overruled, 
by  subsequent  English  decisions,^^  its  authority  on  the  question  of 
publication  has  never  been  doubted  by  an  English  court. ^*  Further- 
more, it  has  been  followed  in  a  number  of  American^*  and 
Canadian  cases." 

The  same  reasoning  employed  by  the  court  in  Owen  v.  Ogilfie 
Publishing  Co.  was  used  by  counsel  for  the  defendant  without 
success  in  the  case  of  Bacon  v.  Michigan  Central  R.  R.  Co.^''     The 

appears  to  me  to  be  that,  where  there  is  a  duty,  whether  of  perfect  or 
imperfect  obligation,  as  between  two  persons,  which  forms  the  ground 
of  a  privileged  occasion,  the  person  exercising  the  privilege  is  entitled 
to  take  all  reasonable  means  of  so  doing,  and  those  reasonable  means 
may  include  the  introduction  of  third  persons,  where  that  is  reasonable 
and  in  the  ordinary  course  of  business;  and  if  so,  it  will  not  destroy  the 
privilege."  On  page  381,  Cozens-Hardy,  L.  J.,  said:  "I  am  of  the  same 
opinion,  and  I  only  wish  to  add  this.  I  think  that  if  we  were  to  accede 
to  the  argument  for  the  plaintiff,  we  should  in  effect  be  destroying  the 
defence  of  privilege  in  cases  of  this  kind,  in  which  limited  companies  and 
large  mercantile  firms  are  concerned."  On  page  382  Fletcher  Moulton, 
L.  J.,  remarked:  "I  agree.  In  my  opinion  the  law  on  the  subject,  as  laid 
down  in  the  cases,  amounts  to  this:  If  a  business  communication  is 
privileged,  as  being  made  on  a  privileged  occasion,  the  privilege  covers 
all  incidents  of  the  transmission  and  treatment  of  that  communication 
which  are  in  accordance  with  the  reasonable  and  usual  course  of  business." 

"[18941  1  Q.  B.  842. 

"This  point  will  be  discussed  later  in  this  article. 

"In  a  recent  decision  by  the  King's  Bench,  Morgan  and  another  f. 
Wallis  (1917)  a  T.  L.  R.  495,  the  court  said  that  the  mere  dictation  of 
a  bill  of  costs  by  a  solicitor  to  a  typist,  as  a  matter  of  office  routine,  was 
not  a  publication.  However,  the  defendant  had  pleaded  privilege,  and  the 
decision  was  expressly  based  on  the  previous  decision  of  the  Court  of 
Appeal  in  Boxsius  z:  Goblet  Freres  (1894]  1  Q.  B.  842.  An  examination 
of  the  Boxsius  case  reveals  that  the  Court  of  Appeal  decided  for  the 
defendant  on  the  ground  of  privilege.  Furthermore,  this  was  the  inter- 
pretation of  the  Boxsius  case  adopted  in  the  later  case  of  Edmondson  f. 
Birch  &  Co.  [1907]  1  K.  B.  371,  by  the  Court  of  Appeal.  Therefore,  the 
case  of  Morgan  v.  \\'allis,  supra,  cannot  be  relied  upon  as  changing  the 
English  law. 

"Gambrill  v  Schooley  (1901)  93  Md.  48,  48  Atl.  730;  Sun  Life  Assur. 
Co  r  Bailey  (1903)  101  Va.  443,  44  S.  E.  692;  Ferdon  t:  Dickens  (1909) 
161  Ala.  181,  49  So.  888. 

"Puterbaugh  v.  Gold  Medal  Mfg.  Co.  (1904)  7  Ont.  L.  R.  582;  Moran 
V.  O'Regan  (1907)  38  N.  B.  Rep.  189. 

"(1884)  55  Mich  225,  21  N.  W.  324. 
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facts  were  that  the  superintendent  of  the  defendant  railroad  com- 
pany had  sent  to  other  district  superintendents  of  the  company  a 
discharge  Hst  to  guide  them  in  employing  servants  for  the  com- 
pany. The  plaintiff's  name  appeared  on  the  list  as  having  been 
discharged  for  stealing.  In  an  action  brought  against  the  railroad 
company  for  libel  the  defendant  pleaded  the  general  issue,  thereby 
denying  a  publication,  and  did  not  interpose  an  affirmative  defense 
of  privilege.  The  trial  judge  ruled  that  there  was  no  evidence 
of  a  publication  by  the  corporation  and  directed  a  verdict  for  the 
defendant.  The  Supreme  Court  reversed  the  judgment  and 
granted  a  new  trial,  the  pith  of  the  decision  being  contained  in 
the  following  passage : 

"But  the  argument  is  and  the  circuit  judge  so  held,  that  the 
transmission  of  the  libel  from  the  superintendent  to  the  twenty- 
nine  heads  of  department  in  Michigan,  Indiana  and  Illinois  was 
only  passing  the  libel  from  one  agent  of  defendant  to  another 
agent  of  defendant,  and  it  had  never  reached  the  hands  or  knowl- 
edge of  a  third  person,  but  in  fact  remained  in  the  possession  of 
the  composer. 

"This  argument  is  wholly  untenable.  If  a  person  compose  a 
libel  and  send  it  to  his  agent,  to  be  read  by  him,  and  it  reaches 
its  destination  and  is  read  by  such  agent,  it  is  a  sufficient  publica- 
tion to  support  the  action.  There  are  in  this  country  railroad  and 
telegraph  corporations  whose  lines  extend  through  many  states  and 
who  employ  many  thousand  agents.  There  are  a  great  number 
of  insurance  companies  employing  agencies  in  several  states.  Can 
it  be  possible  that  these  corporations  possess  an  immunity  to  de- 
fame any  person  by  sending  such  libel  to  every  agent  in  their 
employment?  Why  should  they  possess  this  immunity  more  than 
an  individual  employing  a  large  number  of  agents  ?  Why  should 
It  be  held  a  publication  in  one  case  and  not  in  the  other?  In  my 
opinion  every  agent  to  whom  this  discharge  list  was  delivered  was 
a  third  person  respecting  this  corporation  and  the  plaintiff,  and  it 
constituted  a  publication  of  the  libel. "^* 

It  is  submitted,  therefore,  that  the  statement  in  Owen  v. 
Ogihie  Publishing  Co.  that  there  was  no  publication  by  the  cor- 
poration to  a  third  person  must  be  interpreted  to  mean  that  the 
particular  publication  was  not  actionable  because  it  was  privileged, 
or  else  the  case  stands  in  opposition  to  both  reason  and  authority. 

If  the  foregoing  analysis  is  correct  it  follows  that  where  a 
telegraph  company  through  its  duly  authorized  agent  receives 
from  A  and  transmits  to  C  a  message  defaming  C,  there  is  a 

^Ibid.,  at  p.  228.     Contra,  Prins  v.  Holland-North  America  Mtge.   Co. 
(Wash.  1919)  181  Pac.  680. 
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publication  by  the  sending  operator  to  the  receiving  operator  and. 
in  the  absence  of  privilege,  the  company  is  also  liable.^'' 

Is  the  publicauion  one  of  slander  or  libel  ?  The  consequences 
of  the  answer  to  this  question  are  important.  Slander  is  not 
actionable,  except  in  a  limited  number  of  cases,  without  proof 
of  actual  damage.'"^  All  libels  are  actionable  without  proof  of 
damage. ^^     Furthermore,    according   to    the    decisions    in    several 

•Peterson  v.  Western  Union  Tel.  Co.  (18%)  65  Minn.  18,  67  N.  W.  646; 
n898)  72  Minn.  41,  74  N.  \V.  1022;  (1899)  75  Minn.  368.  77  N.  W.  985; 
see  Monson  v.  Lathrop  (1897)  96  Wis.  386.  71  N.  W.  596. 

^  -Pollard  V.  Lyon  (1875)  91  U.  S.  225.  Odgers.  Libel  and  Slander 
(5th  ed.)  2,  277.  The  cases  of  slander  which  are  actionable  without  proof 
of  special  damage,  or  as  commonly  said  are  actionable  per  sc,  are  generally 
divided  into  four  groups:  (1)  Words  which  impute  to  the  plaintiff  the 
commission  of  a  crime,  Webb  v.  Beavan  (1883)  11  Q.  B.  D.  609,  which 
according  to  many  cases,  must  involve  moral  turpitude  or  subject  the 
offender  to  infamous  punishment.  Brookcr  v.  Coffin  (N.  Y.  1809)  5  Johns. 
♦188.  See  cases  collected  in  Ames,  Cases  on  Torts  (3rd  ed.)  408-409; 
(2)  Words  which  charge  the  plaintiff  with  having  a  loathsome  disease. 
Williams  v.  Holdredge  (N.  Y.  1854)  22  Barh.  3%;  (3)  Words  which 
disparage  the  plaintiff  in  his  trade,  business,  office,  or  profession.  Secor 
V.  Harris  (N.  Y.  1854)  18  Barb.  425;  Jones  v.  Littler  (1^1)  7  M.  &  W. 
•423;  Booth  v.  Arnold  (18951  1  Q.  B.  571;  Nicholson  v.  Dillard  (1911) 
137  Ga.  225,  72  S.  E.  382;  cf.  Jones  :•.  Jones  [19161  2  A.  C.  481  ;  (4)  Words 
which  impute  unchastity  or  adultery  to  any  woman  or  girl.  Words  of  this 
character  were  not  actionable  per  sr  at  common  law,  Pollard  t'.  Lyon. 
supra,  but  have  been  made  actionable  per  se  by  statute  in  England,  54  & 
55  Vict.  c.  51,  and  in  some  American  states,  N.  Y.  Laws  1871,  c.  219;  sec 
Newell,  Slander  &  Libel  (3rd  ed.)  178.  Several  American  courts  have 
declared  words  of  this  character  to  !-•?  actionable  per  sc  in  the  absence  of 
a  statute.  Cushinp  ?•.  Hedcrman  (1O02)  117  Iowa  637.  01  N.  \V.  ^MO : 
Barnctt  v.  Ward  (1880)  36  Oh.  St.  107;  Battles  r.  Tvson  (1906)  77  Neb 
563,  110  N.  W.  299.  See  Newell,  Slander  and  Libel  (3rd  cd.)  180.  "But 
in  all  cases  of  slander  not  included  in  any  of  the  above  classes  .  . 
proof  of  special  damages  is  essential  to  the  cause  of  action."  Odger^. 
op.  cit.,  277. 

*"'Libcl  is  in  all  cases  actionable  per  sr .  but  slander  is  not  actionablf 
without  proof  of  special  damage,  save  in  certain  exceptional  cases " 
Salmond,  Torts  (3rd  ed.)  443.  To  the  same  effect  sec  Pollock,  Tort-< 
(8th  ed.)  240.  "Thus  it  is  not  necessary-  to  prove  special  damage  in  any 
action  of  libel."  Odgers,  op  cit.,  277.  Thorley  v.  Lord  Kerr>-  (1812> 
4  Taunt.  355.  Sometimes  the  courts  u^^c  the  expression  "libelous  per  sc" 
to  distinguish  defamatory  from  non-dcfamator>-  statements.  Thus,  written 
words  not  defamatorv  on  their  face  are  said  to  be  "not  libelous  per  sc." 
Crashley  v.  Press  Pub.  Co.  (1904)  179  N.  Y.  27,  71  N.  E.  258.  It  i^ 
submitted  that  without  inuendo  pointing  out  their  dcfamator>'  meaning, 
such  words  are  simply  not  libelous,  and  to  describe  them  as  being  "not 
libelous  per  se"  is  apt  to  convey  the  erroneous  impression  that  there  are 
libels  which  are  not  actionable  per  se.  Also  an  action  on  the  case  fre- 
quently lies  for  proved  damages  caused  by  publishing  false  non-dcfamator> 
statements.  Ratcliffe  ?-.  Evans  [1892]  2  Q.  B.  524.  These  cases  hayi 
sometimes  been  termed  libels  not  actionable  without  proof  of  special 
damage.  See  Btirdick,  Torts  (3rd  ed.)  §356,  and  cases  cited.  But  it  is  a 
misnomer  to  apply  the  term  libel  to  non-defamator>-  statements.  Salmond. 
op.  cit..  407.  "No  action  of  libel  or  slander  will  lie  for  such  words  But 
when  a  defendant  cither  knows  or  ought  to  know  that  special  damage  will 
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states,  a  corporation  is  not  responsible  for  slander  uttered  by  its 
agent  or  servant  unless  expressly  authorized  or  ratified.*-  whereas 
the  corporation  may  be  liable  for  the  publication  of  a  libel  by  its 
agent  or  servant  although  published  in  violation  of  actual 
instructions.''^ 

It  is  commonly  said  that  false  defamatory  words  when  spoken 
and  heard  by  another,  constitute  a  slander;  if  written,  and  pub- 
lished, a  libel.**  Ordinarily  a  libel  is  published  by  exhibiting  to 
another  the  defamatory  writing,  picture,  statue,  effig)',  or  exposing 
to  view  any  other  mark  or  sign.  Accordingly,  when  the  New 
York  operator  receives  from  A  and  reads  the  written  message 
containing  defamatory  matter  about  C,  there  is  a  publication  of 
a  libel  by  A.*^  Likewise,  if  the  New  York  operator  shows  the 
writing  to  another  this  would  constitute  a  republication  of  the 
libel  by  the  operator.*'^  When,  however,  the  New  York  operator 
flashes  to  the  Washington  operator  the  content  of  the  message, 
the  written  libel  is  not  actually  exhibited  to  the  Washington 
operator,  but  the  content  of  the  written  message  is  made  known 
by  means  of  sounds  like  the  human  voice.*'  Is  this  the  publica- 
tion of  slander  or  libel?  Certainly  there  is  no  libel  if  the  defama- 
tory matter  has  not  been  reduced  to  writing,  or  to  some  other 
permanent  form ;  but  once  the  defamatory  matter  is  reduced  to 
writing,  or  to  some  other  permanent  form,  does  the  publication 
thereof  require  that  the  writing  be  seen  by  the  third  party? 
Suppose  that  A   composed  a  libelous  letter  about  C  and  read   it 

happen  to  the  plaintiff  if  he  writes  or  speaks  certain  words,  and  he  write-^ 
or  speaks  those  words,  desiring  and  intending  that  such  damage  shall 
follow,  or  recklessly  indifferent  whether  such  damage  follows  or  not,  then, 
if  the  words  be  false,  and  if  such  damage  does  in  fact  follow  directly 
from  their  use,  an  action  on  the  case  will  lie."  Odgers,  of<.  cit.,  77.  The 
terms  "libel"  and  "slander"  should  he  confined  to  defamatory  statements 
Whether  a  statement  is  defamatory  depends  upon  whether  it  is  calculated 
to  bring  another  into  hatred,  ridicule,  or  contempt. 

'-'Jackson  V.  Atlantic  etc.  R.  R.  (1911)  8  Ga.  App.  485,  69  S.  E.  919; 
11  Columbia  Law  Rev.  371  ;  see  other  cases  cited  in  footnote  18,  supra. 

"Behre  v.  National  Cash  Register  Co.  (1896)  100  Ga.  213.  27  S.  E.  986. 
See  other  cases  cited  in  footnote  18,  supra. 

^'Odgers,  Libel  and  Slander  (5th  cd.)  1-7;  rollock.  Torts  (8th  cd.)  239; 
Salmond,  Torts  (3rd  ed.)  406. 

^'Monson  v.  Lathrop  (1897)  96  Wis.  386,  71   N'.  W.  .=;%. 

"Odgers,  Libel  and  Slander  (5th  cd.)   166. 

*'If  the  message  were  recorded  in  writing  in  W^ashington  by  means  of 
a  telautograph  or  similar  instrument  and  seen  by  the  Washington  operator, 
clearly  there  would  be  a  publication  of  a  libel. 
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aloud  to  B,  a  blind  man.**     Is  this  not  making  known  the  content 
of  the  written  instrument? 

As  long  ago  as  Coke's  time  it  was  held  in  The  Case  De  Libellis 
Famosis*^  that  a  "libel  may  be  published,  1.  Verbis  aut  cantilenis: 
as  where  it  is  maliciously  repeated  or  sung  in  the  presence  of 
others.  2.  Traditione,  when  the  libel  or  any  copy  of  it  is  deliv- 
ered over  to  scandalize  the  party."  In  John  Lamb's  Casc^°  it  was 
said  that  where  one  knowing  a  writing  to  be  a  libel  "repeats  it, 
or  any  part  of  it  in  the  hearing  of  others,  or  after  that  he  knows 
it  to  be  a  libel,  he  reads  it  to  others,  that  is  an  unlawful 
publication  of  it."  There  is  scant  authority  on  the  point  in  the 
modern  English  reports. ^^  However,  in  Forrester  v.  Tyrrell" 
the  point  was  made  by  counsel  for  the  defendant  that  reading 
aloud  a  defamatory  letter  was  the  publication  of  slander  and  not 
libel.  But  the  Court  of  Appeal  held  it  was  the  publication  of 
a  libel,  citing  no  other  authority  than  The  Case  De  Libellis 
Famosis  and  John  Lamb's  Case.  The  doctrine  of  these  cases, 
moreover,  is  accepted  by  Odgers  as  representing  the  English  law." 
The  same  view  has  prevailed  in  the  several  American  cases  in 
which  the  point  was  involved,  and  no  case  to  the  contrary  has 
been  found  in  the  books."**  On  the  authority  of  these  cases  it  is 
submitted  that  when  the  New  York  operator  flashes  to  the  Wa'^h- 
ington  operator  the  content  of  the  written  message  containing 
defamatory  matter  about  C.  the  publication  by  the  New  York 
operator  is  one  of  libel.  If.  however,  the  decisions  cited  are  not 
conclusive,  there  remains  another  factor  in  the  telegraph  case  to 

"A  similar  question  is  propounded  but  not  answered  by  Sir  Frederick 
Pollock  in  his  work  on  Torts  (Sth  ed.)  239,  footnote  (h).  "Quaere, 
whether  defamatory  matter  recorded  on  a  phonograph  would  be  a  libel 
or  only  a  potential  slander." 

•(1610)  5  Co.  Rep.  *125a,  77  Eng.  Reprint  230. 

'"(1610)  9  Co.  Rep.  *S9b.  77  Eng.  Reprint  822. 

"That  the  publication  was  one  of  libel  was  assumed  but  not  discussed 
in  Hcarnc  v.  Stowcll   (1840)    12  A.  &  E.  719. 

"(1893)  9  T.  L.  R.  257. 

"Odgers,  Libel  and  Slander   (Sth  ed.)   1?8,  165. 

"VanCIcef  v.  Laurence  (N.  Y.  1817)  2  City  Hall  R.  41;  McCoombs  r. 
Tuttle  (Ind.  1840)  5  Blackf.  431;  Snvdcr  i:  Andrews  (N.  Y.  1849)  6  Barb. 
43;  Adams  v.  Lawson  (Va.  1867)  17  Grat.  250;  Miller  r.  Donovan  (1896) 
16  Misc.  453,  39  N.  Y.  Supp.  820.  In  Snyder  v.  Andrews,  ntf-ra,  it  was 
held  that  where  the  defendant  who  had  written  a  libelous  letter  to  the 
plaintiff  read  it  aloud  to  another  before  sending  it,  he  publi.*ihed  a  libel. 
In  Adams  z:  Lawson,  suf>ra,  it  was  held  that  where  defendant  told  another 
the  content  of  a  defamatory-  letter  which  he  had  previously  written  and 
sent  to  the  plaintiff,  this  was  the  publication  of  a  libel,  citing  John  Lamb's 
Case,  and  the  Case  De  Libellis  Famosis. 
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be  reckoned  with.  As  the  message  comes  over  the  wires  it  is 
reduced  to  writing  by  the  Washington  operator.  It  is  com- 
municated by  the  New  York  operator  intending  that  it  shall 
be  reduced  to  writing  by  the  Washington  operator.  The  Wash- 
ington operator  necessarily  sees  the  written  message  as  he  writes 
it.  Are  these  facts  of  any  importance?  A  somewhat  similar 
situation  is  presented  in  the  stenographer  cases.  When  a  defama- 
tory letter  is  dictated  orally  to  a  stenographer  there  is  obviously 
a  publication  of  slander.  Is  that  all?  As  distinguished  a  writer 
as  Mr.  Odgers  has  questioned  the  decision  in  Pullman  v.  Hill  & 
Co.  for  holding  there  was  a  publication  of  a  libel.  In  his  work 
on  Libel  and  Slander  he  writes : 

"It  is  doubtful  whether  the  facts  as  proved  at  the  trial  in 
Pullman  and  another  v.  Hill  &  Co.  support  the  decision  of  the 
Court  of  Appeal  on  the  issue  of  publication.  Dictating  to  a  short- 
hand clerk  words  which  that  shorthand  clerk  takes  down  in  writing 
is  not  publishing  a  libel  to  the  shorthand  clerk.  No  libel  is  yet 
in  existence.  Such  dictation  may  be  actionable  slander — indeed, 
in  Pullman  and  another  v.  Hill  &  Co.  it  was  so,  but  the  fact  that 
spoken  words  are  intended  to  be  written  down  after  they  are 
uttered  does  not  make  their  utterance  the  publication  of  a  libel. 
Then,  again,  after  the  spoken  words  were  taken  down  in  short- 
hand, and  copied  out  in  typewriting,  the  manager  signed  the  type- 
written document  and  handed  it  to  the  oflfice  boy  to  be  press  copied. 
Is  this  a  publication?  Apparently  the  attention  of  the  Court  was 
not  called  to  the  fact  that  press-copying  is  purely  a  mechanical 
process.  The  office  boy  would  not  read  a  word  of  the  letter. 
Surely  there  was  no  publication  by  the  manager  to  the  office  boy, 
unless  the  latter  made  himself  acquainted  with  the  contents  of 
the  document  which  was  handed  to  him."" 

Mr.  Odgers  does  not  mention  the  fact  that  as  the  spoken 
words  were  copied  out  in  typewriting  by  the  stenographer  at  the 
request  of  the  defendant,  the  stenographer  must  necessarily  have 
seen  the  written  letter — at  least  there  was  sufficient  evidence  to 
justify  a  jury  in  so  finding.  A  strong  argument  in  support  of 
Pullman  v.  Htll  d  Co.  may  be  based  on  this  fact.  If  A  writes  a 
libelous  letter  concerning  C  and  shows  it  to  B,  there  is  certainly 
a  publication  of  a  libel  by  A.  Likewise,  if  A  requests  X  to  write 
the  letter  for  him  and  A  permits  B  to  see  it,  there  is  a  publication 
of  a  libel  for  which  A  is  responsible.  Should  it  make  any  differ- 
ence if  X  who  writes  the  letter  at  A's  request  is  the  person  who 
is  permitted  to  see  it  after  it  is  written?  So  far  as  C's  reputation 
is  concerned  it  would  seem  to  make  little  difference  whether  the 


•Odgers,  Libel  and  Slander  (5th  ed.)   161. 
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person  who  sees  the  letter  is  the  same  person  whom  A  procured 
to  write  it,  or  is  a  stranger.  And  so  there  is  authority  for  the 
proposition  that  if  A  and  B  together  compose  a  libelous  letter 
concerning  C",  although  the  letter  is  actually  written  by  B,  and  the 
letter  is  sent  to  C,  C  may  sue  both  A  and  B  for  the  publication  of  a 
libel  because  each  is  responsible  for  the  publication  to  the  other. ^' 
Similarly,  when  the  stenographer  at  the  request  of  the  author 
reduces  the  defamatory'  words  to  writing  and  is  permitted  by 
the  author  to  see  the  written  libel,  there  is  a  publication  of  a 
libel  as  well  as  slander,  and  so  the  courts  have  held.'^ 

In  Peterson  v.  Western  Union  Telegraph  Co.^^  it  was  seriously 
contended  by  counsel  for  the  telegraph  company  that  the  only 
publication  was  one  of  slander,  but  the  court  held  there  was  a 
publication  of  a  libel. °''  This  is  the  only  telegraph  case  in  which 
the  point  has  been  raised,  but  it  is  believed  that  the  decision  in 
this  case  is  sound  and  will  be  followed  should  the  question  again 
be  presented  for  decision. 

"Miller  v.  Butler  et  al.   (Mass.  1850)  6  Cush.  71. 

•"Gambrill  v.  vSchooley  (1901)  93  Md.  48.  48  Atl.  730;  Sun  Life  Assur. 
Co.  V.  Bailey  (1903)  101  Va.  443,  44  S.  E.  692;  Ferdon  v.  Dickens  (1909) 
161  Ala.  181.  49  So.  888;  Moran  v.  O'Regan  (1907)  38  N.  B.  Rep.  189; 
Puterbaugh  v.  Gold  Medal  Mfg.  Co.  (1904)  7  Ont.  Uw  Rep.  582. 

=•(1898)  72  Minn.  41,  74  N.  W.  1022. 

°!The  argument  of  the  Court  on  this  point  is  interesting:  (p.  43) 
"Whether  the  means  employed  by  the  operator  at  New  Ulm  in  dictating 
or  communicating  the  contents  of  the  message  to  the  operator  in  St.  Paul 
consisted  of  sounds  representing  letters,  or  dots  or  dashes  representing 
the  same  thing,  can  make  no  difference.  In  either  case,  the  purpose  and 
result  would  be  the  same,  viz.,  the  transmission  and  copying  in  written 
form  the  contents  of  the  written  message  in  the  hands  of  the  operator 
in  New  Ulm.  The  result  was  to  put  the  message  in  the  hands  of  the 
St.  Paul  operator  in  written,  durable  form,  which  he  could  read  and  under- 
stand as  effectually  as  if  the  original  had  been  placed  in  his  possession. 
Words  communicated  for  such  an  accomplished  purpose  'have  an  existence 
per  se  off  the  tongue.' 

"When  the  means  of  reproducing  the  contents  of  a  writing  are  by 
repeating  its  contents  orally  to  another,  to  enable  him  to  put  it  into  writing, 
and  the  person  to  whom  it  is  repeated  reduces  it  to  writing,  the  writing 
thus  produced  does  not  depend  for  its  identification  on  the  oral  utterances 
of  the  person  who  reads  or  repeats,  but  on  the  writing  itself,  which  is  thus 
communicated  to  the  person  who  reduces  it  to  writing;  and  it  can  make 
no  diflference  whether  the  contents  of  the  writing  are  communicated  by 
sound  over  telegraph  wires  or  by  one  operator  to  another  or  by  a  person 
in  audible  words  to  an  amanuensis  at  his  side.  See  Pullman  t'.  Hill  (18911 
1  Q.  B.  D.  524;  McCoombs  v.  Tuttle,  5  Blackf.  431;  Adams  v.  Lawson.  17 
Grat.  250.  As  long  ago  as  Lamb's  Case,  9  Coke,  59o,  it  was  held  that 
where  one  knowing  a  writing  to  be  a  libel  'reads  it  to  others  that  is  an 
unlawful  publication  of  it';  and  in  'The  Case  De  Libellis  Famosis,'  5  Coke. 
\2Ab,  it  was  held  'that  a  libel  may  be  published  (1)  verbis  aut  cantilcnis, 
as  where  it  is  maliciously  repeated  or  sung  in  the  presence  of  others  '  It 
is  not  necessary  to  go  as  far  as  this  in  order  to  hold  that  the  facts  in  the 
present  case  constituted  the  publication  of  a  libel." 
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In  the  cases  considered  ^o  far  the  written  message  received 
and  transmitted  by  the  telegraph  company  was  obviously  defam- 
atory on  its  face.  Suppose,  however,  that  the  defamatory 
message  is  delivered  to  the  telegraph  company  in  terms  of  a  secret 
code,  or  a  foreign  language,  or  is  written  in  English  but  the 
words  are  ambiguous,  or  else  their  defamatory  meaning  is  depend- 
ent upon  extraneous  facts.  Is  the  transmission  of  the  message 
under  these  circumstances  a  publication  ? 

The  leading  case  on  innocent  dissemination  of  defamatory 
matter  is  Emmcns  v.  Pottle,^°  in  which  case  the  English  Court 
of  Appeal  held  that  news-venders  who  sold  and  delivered  a  news- 
paper containing  a  libel,  of  which  they  were  ignorant,  and  were 
not  negligent  in  failing  to  detect  it,  had  not  published  a  libel.*^ 
On  the  other  hand,  in  Vizetelly  v.  Mudie's  Select  Library, 
Limited,'^-  the  same  court  held  that  the  defendants,  who  operated 
a  circulating  library,  were  responsible  for  circulating  a  book  con- 
taining a  libel  on  the  plaintiff,  although  the  defendants  were 
ignorant  of  the  existence  of  the  defamatory  matter,  where  the 
jury  had  found  the  defendants  were  negligent  in  not  detecting 
the  libel.  In  both  cases  the  defendants  by  their  conduct  actually 
caused  the  defamatory  matter  to  be  made  known.  But  the  law 
does  not  regard  one  as  the  legal  cause  of  every  consequence  of 
one's  act.  It  may  well  be,  therefore,  that  for  an  innocent,  non- 
negligent  dissemination  of  defamatory  matter  one  should  never 
be  responsible,  so  there  is  said  to  be  no  publication;  whereas,  for 
a  wilful  or  careless  dissemination,  one  should  ordinarily  be 
responsible,  and  consequently  there  is  said  to  be  a  publication," 

-(1885)   16  Q.  B.  D.  354. 

"Accord,  Ridg^^•ay  v.  W.  H.  Smith  &  Son  (1890)  6  T.  L.  R.  275;  Mallon 
V.  W.  H.  Smith  &  Son  (1893)  9  T.  L.  R.  621;  Martin  7-.  Trustees  (1894) 
10  T.  L.  R.  338.  In  Day  v.  Bream  (1837)  2  M.  &  R.  54,  it  was  held  that 
a  porter  who  in  the  course  of  his  business  delivers  parcels  containing 
libelous  handbills  is  not  liable  in  an  action  for  a  libel,  if  he  be  shown  to 
be  ignorant  of  the  contents  of  the  parcels. 

«(1900]  2  Q.  B.  170. 

**Such  a  distinction  is  in  complete  harmony  with  the  doctrine  of 
unavoidable  accident  in  the  law  of  torts.  If  A  shoots  at  a  bird  and  the 
bullet  glances  and  strikes  B,  certainly  B's  injury  is  the  actual  result  of 
A's  act.  Should  A  be  held  responsible?  The  answer  to  this  question 
involves  other  considerations.*  According  to  primitive  law  A  would,  per- 
haps, be  responsible  irrespective  of  fault.  See  Professor  Wigmore's 
article  on  "Responsibility  for  Tortious  Acts",  7  Harv;ard  Law  Rev.  315, 
383  441  Today  A  would  not  be  responsible  unless  his  conduct  bore  the 
taint  of  culpability.  Stanley  v.  Powell  [1890]  1  Q.  B.  D.  86;  Brown  v. 
Kendall  (Mass.  1850)  6  Cush.  292;  Morris  v.  Piatt  (1864)  32  Conn.  75. 
According  to  the  English  decisions  proof  of  A's  act  in  firmg  the  gun  with 
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although  the  presence  of  special  circumstances  (a  privileged  occa- 
sion) may  justify  a  wilful  dissemination.  Publication  is  here 
used  by  the  courts  to  denote  those  circumstances  under  which 
one,  who  by  his  conduct  has  caused  defamatory  matter  to  be 
made  known,  is  legally  responsible  in  the  absence  of  privilege. 
No  case  has  been  found  which  runs  counter  to  the  rule  laid  down 
in  Emmens  v.  Pottle.  It  is,  therefore,  reasonable  to  assume  that 
where  a  telegraph  company  through  its  duly  authorized  servants 
transmits  a  message  which  on  its  face  is  not  defamatory,  and  the 
company's  servants  cannot  be  charged  with  knowledge  of  other 
facts  which  give  to  the  message  a  defamatory  meaning,  and  are 
not  negligent  in  failing  to  detect  the  defamatory  meaning,  there 
is  no  publication  by  the  company. 

Is  there  a  publication  if  the  message  is  ambiguous,  and  the 
words  are  defamatory  according  to  one  interpretation,  but  are  not 
defamatory  according  to  another  interpretation?  In  the  ordinary 
case  where  A  publishes  words  of  this  character,  if  the  court 
decides  that  the  words  are  fairly  susceptible  of  the  defamatory 
meaning  alleged,  it  is  a  question  for  the  jury  which  of  the  two 
meanings  was  intended."  Certainly  if  the  operator  knows  at 
the  time  he  transmits  the  message  that  the  defamatory  meaning 
is  intended,  and  the  words  are  so  understood  by  the  person  to 
whom  they  are  communicated,  there  is  a  publication  by  the  com- 
pany. But  ordinarily  a  telegraph  operator  who  receives  a  mes- 
sage for  transmission  is  in  no  position  to  ascertain  which  of 
two  meanings  is  intended.  Furthermore,  it  should  be  remem- 
bered that  a  telegraph  company  by  virtue  of  its  public  duties  is 
bound  to  transmit  promptly  a  message  expressed  in  decent  lan- 
guage. "In  such  a  case  the  operator  cannot  wait  to  consult  a 
lawyer,  or  forward  the  message  to  the  principal  oflFice  for  instruc- 

the  resulting. injury  to  B  would  make  out  a  prima  facie  case  of  trespass; 
but  if  it  appeared  that  A  neither  intended  the  consequences  to  B,  nor  was 
negligent  toward  B  in  firing  the  gun,  A  would  escape  rcsponsibiUt>'.  Stanley 
V.  Powell,  supra.  Is  this  not  the  idea  behind  Lord  Esher's  state- 
ment in  Emmens  v.  Pottle  (1885)  16  Q.  B.  D.  354.  "That  the  defendants 
are  prima  facie  liable.  They  have  handed  to  other  people  a  newspaper  in 
which  there  is  a  libel  on  the  plaintiff.  I  am  inclined  to  think  that  this  called 
upon  the  defendants  to  show  some  circumstances  which  absolve  them  from 
liability,  not  by  way  of  privilege,  but  facts  which  show  th?t  they  did  not 
publish  the  libel." 

-Sanderson  v.  Caldwell  (1871)  45  N.  Y.  398.  "If  the  language  is 
unambiguous,  whether  it  is  actionable  becomes  a  question  of  law ;  but  if 
ambiguous  and  capable  of  an  innocent,  as  well  as  of  a  disgraceful  meaning, 
the  question  becomes  one  for  the  jury  to  settle".  Per  Gray,  J.,  in  Morrison 
V.  Smith  (1904)  177  N.  Y.  366,  369.  69  N.  E.  725. 
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tions.  He  must  decide  promptly,  and  forward  the  message  with- 
out delay,  if  it  is  a  proper  one,  and  for  any  honest  error  of 
judgment  in  the  premises  the  telegraph  company  cannot  be  held 
responsible."®^     There  are  two  decisions  directly  in  point. 

In  Grisham  v.  Telegraph  Co.^^  the  facts  were  that  the  defendant 
received  and  transmitted  the  following  telegram : 

*7— 5— 1907. 
To  Silver  Burdett  &  Company, 

378  Wabash  Avenue,  Chicago. 
Board    here    sold   out    Memphis    Saturday   morning   Dockery 
Hotel  Kirksville  Saturday  night. 

(Signed)     W.  H.  M." 

The  plaintiffs,  who  were  members  of  the  board  referred  to  in 
the  telegram,  brought  an  action  against  the  telegraph  company 
for  libel.  The  case  was  tried  before  a  jury.  At  the  close  of  the 
plaintiff's  evidence  showing  the  defamatory  meaning  of  the  words 
the  court  sustained  a  demurrer,  and  directed  a  verdict  for  the  de- 
fendants. On  appeal  the  judgment  was  affirmed,  the  court 
declaring: 

"There  is  no  proof  that  Beer  [defendant's  operator]  knew  that 
the  board  was  in  session  that  day  as  a  text  book  commission  for 
the  purpose  of  receiving  bids,  or  that  any  agents  appeared  before 
that  commission.  It  cannot  be  presumed  that  he  read  in  the  news- 
paper a  notice  addressed  to  publishers  of  text  books.  There  is  no 
proof  that  he  knew  that  the  expression  'board  here  sold  out'  meant 
that  the  school  board  had  been  bribed.  There  is  no  evidence  of 
any  communication  to  him,  or  of  any  knowledge  conveyed  to  him 
in  any  manner,  aside  from  the  telegram  itself,  which  would  explain 
the  meaning  of  these  words.  If  there  was  ambiguity  in  the  lan- 
guage, it  was  still  his  duty  to  send  the  message  without  investiga- 
tion. Under  the  law  it  is  the  duty  of  the  agent  to  send  the 
message,  if  it  is  expressed  in  decent  language,  on  payment  or 
tender  of  the  charge.  (W.  U.  Tel.  Co.  v.  Ferguson.  57  Ind.  495  ; 
Gray  v.  W.  U.  Tel.  Co.,  87  Ga.  350;  Commonwealth  v.  W.  U. 
Tel.  Co.,  112  Ky.  355.)"" 

"Quoted  from  the  decision  in  Peterson  v.  Western  Union  Tel.  Co. 
(1896)  65  Minn.  18,  22.  To  the  same  effect,  the  Supreme  Court  of 
Georgia  in  Gray  v.  Western  Union  Tel.  Co.  (1891)  87  Ga.  350,  13  S.  E. 
562,  declared  that  "when  a  dispatch  is  ambiguous,  the  law  would  give  the 
benefit  of  the  ambiguity  to  the  company  in  dealing  with  it  either  civilly  or 
criminally,  and  hence,  it  would  be  the  duty  of  the  company,  in  deciding 
whether  to  transmit  it  or  not,  to  give  the  benefit  of  the  doubt  to  the 
sender.  On  no  other  rule  would  it  be  practicable  for  telegraph  companies 
to  perform  their  legitimate   functions  as  servants  of   the  general  public." 

"(1911)  238  Mo.  480.  142  S.  W.  277. 

"Ihid.,  at  p.  491. 
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In  Stockman  v.  Western  Union  Telegraph  Co.**  it  appeared 
that  an  ambiguous  message  was  transmitted  by  the  telegraph  com- 
pany. In  an  action  for  libel  brought  against  the  company  the 
evidence  showed  that  at  the  time  the  message  was  tendered  "the 
operator  raised  some  question  as  to  the  meaning  of  the  objection- 
able word,  and  was  told  by  the  sender,  who  was  a  stranger  to 
him,  that  it  meant  'cunningness,'  and  that  it  was  'all  right'  and  to 
'just  send  it.'  "  A  demurrer  to  the  evidence  was  sustained  and 
a  judgment  for  the  defendant  was  affirmed  on  appeal,  the  court 
declaring : 

"The  telegraph  company  had  no  right  to  assume  that  the  words 
••cant  something  not  apparent  on  their  face.     The  plaintiff's  peti- 
tion and  evidence  failed  to  charge  the  defendant  with  any  further 
or  other  knowledge  of  the  character  of  the  communication  than 
appeared  upon  its  face."*" 

It  would  seem  from  these  cases  that  where  the  message  is  am- 
biguous, the  transmission  of  the  message  by  the  servants  of  the 
company  in  ignorance  that  the  defamatory  meaning  is  intended 
is  not  a  publication  by  the  company.  Should  the  result  be  any 
different  if  the  defamatory  message  is  written  in  a  foreign  lan- 
guage not  understood  by  the  company's  operator?  No  case  in 
point  has  been  found,  but  it  is  believed  that  the  result  would 
be  the  same.  The  common  practice  of  transmitting  cipher  mes- 
sages is  a  close  analogy.  Furthermore,  it  would  be  an  unreason- 
able burden  upon  a  telegraph  company  operating  in  this  countr}' 
to  require  that  it  maintain  an  interpreter  at  every  office  to  trans- 
late messages  written  in  a  foreign  language,  and  it  would  be  an 
unnecessary  inconvenience  to  the  many  foreigners  residing  in  this 
country  to  require  all  messages  to  be  written  in  English. 

It  remains  to  be  considered  under  what  circumstances  a  pub- 
lication by  transmission  of  a  defamatory  message  is  privileged. 
(To  be   concluded.) 

Young   B.  S.mith 
Columbia  Law  School 

"(Kan.  1900y  63  Pac.  658. 
'fbid..  at  p  65Q. 
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The  form  of  political  organization  which  prevailed  in  the  ancient 
European  world  was  what  has  come  to  be  known  as  the  City  State. 
It  was  based  on  the  worship  of  a  special  tribal  god  under  whose 
protection  the  particular  city  state  was  supposed  to  be.  Each  city 
state  having  its  own  peculiar  deity,  this  form  of  political  organiza- 
tion did  not  lend  itself  readily  to  the  formation  of  large  states,  and 
as  long  as  the  city  state  flourished  large  states  were  not  formed. 
Even  the  colonies  which  the  city  states  of  Greece  established  on  the 
coasts  of  the  Mediterranean  were  unable  to  form  such  relations 
with  the  mother  country  as  to  cause  them  to  constitute  with  it  any- 
thing in  the  nature  of  an  Empire. 

While  the  possession  of  its  own  god  and  its  own  worship  was 
perhaps  sufficient  to  account  for  the  peculiar  political  development 
of  ancient  Europe,  there  were  probably  other  reasons  which  coin- 
cided with  this  characteristic  of  the  city  state  to  militate  against 
the  development  of  larger  political  units.  C)ne  was  to  be  found  in 
the  geographical  character  of  the  Italian  and  the  Balkan  peninsular, 
in  which  the  most  important  city  states  arose.  Perhaps  no  parts  of 
Europe  were  so  cut  up  and  divided  as  were  these.  In  the  existing 
conditions  of  intercommunication  large  states  were,  because  of  geo- 
graphical conditions,  difficult  to  establish  and  maintain.  Further- 
more, the  form  of  government  which  commonly  developed  in  these 
city  states  could  not,  with  advantage,  be  used  in  large  states.  Rased 
as  these  governments  were  on  democratic  assemblies  similar  in 
many  respects  to  the  New  England  town  meetings,  in  which  every 
citizen  had  a  voice,  they  were  ill  fitter!  for  the  management  of 
large  areas. 

Opposed  to  these  minute  city  states  which  were  to  be  found 
scattered  along  the  shores  of  the  Mediterranean  and  in  which 
European  civilization  found  its  origins,  were  the  great  monarchies, 
which  developed  in  the  less  complicated  and  contracted  geograph- 
ical conditions  of  Asia.  Here  commimication  was  comparatively 
easy,  and  the  mystical  and  religious  character  of  the  people  made 
easy  the  assignment  of  divine  origin  and  attributes  to  the  family 
whose  founder,  because  of  military  capacity,  was  able  to  obtain  con- 
trol. The  great  Empires  of  Asia  were  founded  by  force.  The  lit- 
tle city  states  of  Europe  were  based  on  a  more  peaceful  foundation. 
Chaldea  and  Assyria.  Babylonia  and   Persia  presented  a  marked 
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contrast  from  this  point  of  view  to  Athens  and  Sparta,  to  Rome 
and  Syracuse. 

It  was  not  until  the  contact  of  the  European  city  state  with 
the  great  monarchies  of  Asia  that  European  poHtical  organization 
began  to  change,  and  to  change  in  such  a  way  as  to  permit  of  the 
development  of  anything  which  took  on  the  character  of  the  world 
state.  While  there  was  from  quite  an  early  time  an  indication  of 
dissatisfaction  with  existing  political  conditions  to  be  found  in  the 
attempt  which  various  tyrants,  as  they  were  called,  made  to  obtain 
control  of  the  European  city  states,  the  first  important  influence 
in  the  direction  of  modifying  the  political  organization  of  Europe 
was  that  of  Alexander  the  Great,  whose  empire,  like  the  Asiatic 
empires,  was  based  on  military  conquest.  With  his  success  the 
City  State  of  Europe  was  doomed.  The  subsequent  history  of 
Europe  was  the  history  of  the  adoption  by  Europe  of  Asiatic 
political  ideas.  This  movement  reached  its  culmination  in  the  time 
of  Diocletian,  when  all  vestiges  of  the  city  state  practically  had 
disappeared.  The  system  of  Diocletian,  which  was  frankly  that 
of  the  Asiatic  monarchy,  received  its  final  form  from  Constantine, 
who  divided  the  Roman  Empire,  as  we  have  come  to  call  it,  into 
four  great  districts  known  as  Praetorian  Prefectures.  At  the  head 
of  each  of  those  districts  was  an  officer  called  the  Prefect  appointed 
by  the  Emperor.  Each  prefecture  was  divided  into  dioceses  in 
charge  of  which  were  the  Vicars,  also  centrally  appointed.  E^ch 
diocese  was  divided  into  provinces  at  the  head  of  each  of  which 
was  a  President  or  Rector.  Each  province  was  composed  of  cities, 
called  in  Italy  oppida,  and  in  the  other  parts  of  the  empire,  civatates. 
These  were  the  successors  of  the  once  sovereign  city  states  which 
had  thus  become  the  lowest  members  of  a  great  hierarchy  of  dis- 
tricts. In  the  course  of  this  development  they  lost  most  of  the 
characteristics  which  they  at  one  time  possessed.  Their  gods  had 
given  way  to  the  jealous  and  omnipresent  Christian  deity.  Their 
democratic  assemblies  had  ceased  to  exist.  Their  local  isolation 
had  disappeared. 

This  development  we  must  not  suppose  to  have  been  the  result 
of  the  conscious  choice  of  European  peoples.  On  the  contrary  it 
was  in  large  measure  due  to  the  improvement  in  the  means  of  com- 
munication, accompanied  by  an  effective  policing  of  trade  routes, 
the  advantages  of  which  for  commerce  were  at  once  evident.  The 
Roman  Empire  was  formed  in  the  basin  of  the  Mediterranean  and 
was  founded  on  sea  power.     The  Greeks  and  the  Phoenicians  were 
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the  first  Mediterranean  peoples  to  see  the  meaning  of  sea  power. 
The  Carthaginians  improved  upon  the  achievements  of  their  prede- 
cessors. When  Rome  overthrew  Carthage  it  was  to  the  apphcation 
of  newly  learned  naval  lessons  that  success  was  due.  It  was  largely 
because  of  sea  power  that  Rome  was  able  to  build  as  she  did. 
After  Pompey  overthrew  the  Illyrian  pirates  the  Adriatic  became 
safe  for  commerce.  When  Antony,  relying  on  the  .sea  power  of 
Egypt,  lost  the  battle  of  Actium,  Rome's  control  of  the  Mediter- 
ranean was  complete. 

Rome,  however,  did  more  than  control  through  sea  power  the 
Mediterranean.  The  Romans  were  road  builders  as  well  as  navi- 
gators. In  the  heyday  of  the  Roman  Empire,  communication 
between  Britain  and  Italy  was  better  than  it  was  at  any  time  until 
about  the  middle  of  the  19th  centur>'.  Pliny,  it  is  said,  had  a 
traveling  carriage  so  commodious  ihat  he  was  able  on  his  journeys 
to  dictate  to  his  secretary. 

It  was  largely  because  of  sea  power  and  roads  that  the  Roman 
Empire  came  into  existence.  It  was  in  the  main  because  the 
Roman  power  was  adequate  to  police  the  trade  routes  on  sea  and 
land  that  that  existence  continued  for  so  long  a  period.  It  was 
because,  for  one  reason  or  another,  that  power  declined  that  the 
Roinan  Empire  fnially  di>^integrated. 

The  Roman  Empire  had  existed  for  so  long,  however,  that  the 
grandiose  idea  of  world  dominion  had  taken  firm  hold  of  the  Eurcn 
pean  mind.  The  Pax  Rowava.  which  during  centuries  had  been 
maintained  in  the  civilized  parts  of  Europe,  appeared  to  thinking 
men  as  an  ideal  state  from  which,  after  the  fall  of  Rome,  they  had, 
because  of  their  sins,  departed  and  to  which  it  was  possible  for 
them  to  return. 

The  disintegration  of  the  Empire  was  at  fir.st,  for  the  most  part, 
only  political  in  character.  The  tribal  gods  of  the  conquerors  of 
Rome  were  never  able  to  make  such  an  appeal  to  the  people  as  to 
oust  the  Christian  God  from  his  position  of  supremacy.  For  a  long 
time  after  the  fall  of  political  Rome,  ecclesiastical  and  rehgious 
Rome  was  able  to  wield  almost  paramount  influence  in  Europe. 
The  early  Arian  heresy  did,  it  is  true,  diminish  in  a  measure  the 
unifying  influence  of  the  papacy.  But  Arianism  was  rather  quickly 
suppressed,  and  the  peculiarities,  probably  due  to  Arianism,  of  the 
Orthodox  Church,  as  it  came  to  be  called,  had  their  vogue  only  in 
those  less  developed  portions  of  Europe  which  for  so  long  a  time 
did  not  play  an  important  role  in  European  politics.     It  was  not, 
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indeed,  until  after  tbe  Protestant  Reformation  that  religious  unity 
was  broken  in  Western  Europe  and  the  unifying  influences  of  the 
Christian  Church  declined. 

Europe  was  also  bound  together  after  the  breaking  up  of  the 
Roman  Empire  by  other  than  religious  influences.  For  many  year> 
after  European  political  unity  had  been  lost,  unity  of  culture  re- 
mained. Latin  was  for  long  the  only  tongue  in  which,  according 
to  the  conventions  nf  the  day.  thoughts  worthy  of  expres>ion  could 
be  worthily  expressed.  Furthermore,  wherever  commerce  still  ex- 
isted, the  Roman  law  still  exercised  its  influence,  and  the  region 
of  that  influence  widened  as  commerce  extended  after  the  storm 
due  to  the  incoming  of  the  barbarian  subsided,  and  political  con- 
ditions became  more  stable  with  the  introduction  of  the  feudal 
system. 

There  gradually  developed,  however,  particularly  after  the 
Protestant  Reformation,  although  their  beginnings  are  to  be  seen 
quite  a  time  prior  thereto,  influences  which  tended  towards  dis- 
unity. While  Latin  was  the  language  of  the  learned,  still  from  a 
very  early  period,  particularly  in  those  parts  of  Europe  where 
Teutonic  influences  were  strongest,  vernacular  tongues  were  u>ed 
by  the  common  people.  These  were  at  first  for  the  most  part 
merely  spoken  languages.  But  with  the  13th  and  14th  centuries 
a  vernacular  literature  began  to  appear.  Dante  did  much  for  the 
development  of  a  written  Italian  language.  Chaucer  may  be  said 
to  have  been  the  father  of  English.  Martin  Luther  gave  a  dignity  to 
German  which  it  had  not  before  possessed.  As  a  result,  the  unify- 
ing influence  of  the  former  universal  language,  Latin,  was  finally 
lost. 

One  of  the  results  of  the  development  of  local  literatures  ex- 
pressed in  different  tongues,  combined  with  a  more  widespread 
education,  was  nationality.  Germans  came  to  be  opposed  more 
than  before  to  Italians,  English  to  French.  Prior  to  the  emer- 
gence of  the  idea  of  nationality,  people  thought  in  terin.c  rather  of 
social  classes  than  of  nationality.  Political  struggles  were  due  to 
dynastic  and  family  ambitions  rather  than  to  racial  and  national 
aspirations,  and  their  effects  were  mitigated  by  the  oneness  of 
culture  and  religion. 

With  the  development  of  the  national  idea  based  upon  a  local 
tongue  and  literature,  and  after  the  Reformation,  in  some  cases, 
upon  a  peculiar  form  of  religious  faith,  almost  all  of  the  unifying 
influences  which  were  inherited    from    Rome   disappeared.     The 
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economic  unity  of  Europe  no  longer  existed,  larg^ely  because  of  the 
breaking  down  of  the  means  of  communication  which  had  been  the 
basis  of  Roman  imperial  power.  The  Mediterranean  which  had 
been  the  most  important  bond  of  connection  between  the  separated 
provinces  of  Rome  had  ceased  to  offer  the  safety  which  commerce 
demanded.  Barbary  pirates  and  Turkish  raiders  not  only  made 
navigation  unsafe,  but  as  well  threatened  even  the  cities  on  the 
shore  of  the  great  inland  sea.  The  roads  which  Rome  had  con- 
structed on  the  mainland  had  fallen  into  a  state  of  disrepair  which 
made  transportation  by  land  difficult  and  expensive,  while  the 
disturbed  political  conditions  made  the  conduct  of  commerce  almost 
impossible  because  of  the  lack  of  safety  and  the  exactions  of  those 
in  power  in  the  local  districts. 

The  Protestant  Reformation  bringing  with  it  lack  of  religious 
unity  occasioned  violent  struggles,  not  only  between  the  papacy 
and  the  new  faith,  but  as  well  between  the  different  sects  which 
flourished  within  the  bosom  of  Protestantism  itself,  while  the 
centripetal  influences  of  the  old  common  culture  were  lost  in  the 
intellectual  movements  which  grouped  about  the  new  idea  of 
nationality. 

The  budding  of  the  new  national  spirit  was  greatly  favored  also 
by  the  discovery  of  the  new  world  of  America  and  the  all- water 
route  around  the  Cape  of  Good  Hope  to  Asia.  The  profits  which 
Spain  and  Portugal  derived  from  their  adventures  in  this  new 
held  of  endeavor  were  as  reported  so  fabulous  that  the  cupidity 
of  other  states  was  aroused.  The  rivalries  between  the  newly 
formed  nations  of  Europe  in  their  struggles  to  obtain  advantage 
from  the  exploitation  of  the  fields  open  to  them  in  Asia  and 
America  laid  the  basis  for  that  imperialism  which  has  since  charac- 
terized European  politics,  and  did  much  to  emphasize  the  idea  of 
nationality,  the  growth  of  which  had  been  favored  by  the  influences 
already  noted. 

During  this  long  development  the  idea  of  European  unity  had 
never,  however,  been  abandoned.  The  revival  of  the  tottering 
Roman  Empire  was  one,  at  any  rate,  of  the  purposes  of  Charle- 
magne. After  his  Empire  had  broken  up  in  the  9th  century  the 
idea  was  revised  by  the  Hohenstaufens  and  for  a  long  time  in  the 
history  of  Europe  The  Empire,  as  it  was  called — there  was  only 
one — was  the  outward  and  visible  sign  of  the  oft-muttered  wish  for 
universal  dominion,  which  had  come  as  a  heritage  from  Rome. 
When  the  Hapsburg  Charles  had  obtained  possession  not  only  of 
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the  Holy  Roman  Empire  but  as  well  of  Spain  and  many  of  the 
former  possessions  of  Charles  the  Bold  of  Burgundy,  he  again 
made  a  bid  for  European  hegemony.  After  the  failure  of  himself 
and  his  son,  the  mantle  of  Hapsburg  ambitions  fell  on  Louis  XIV. 
Later,  Napoleon  became  heir  to  this  policy  and  in  our  own  day 
its  revival  was  attempted  by  the  Prussian  Hohenzollerns. 

Before  the  growth  of  the  idea  of  nationality  the  great  states 
of  Europe  were  built  up  largely  through  peaceful  means.  Inherit- 
ance, as  a  result  of  wise  marriages,  and  treaties  based  on  purchases 
and  mortgages  were  almost  as  much  as  war  and  conquest,  the 
processes  by  which  astute  princes  and  prudent  statesmen  rounded 
out  the  dominions  of  particular  powers.  With,  however,  the  devel- 
opment of  the  idea  of  nationality,  the  domain  of  a  state  with  the 
people  appurtenant  thereto  could  not  be  extended  except  as  the 
result  of  conquest  or  of  treaties  forced  from  reluctant  peoples 
under  the  fear  of  conquest. 

Nor,  until  comparatively  recently,  was  conquest  regarded  in 
any  large  measure  improper  as  a  means  of  state  growth.  Histor- 
ically much  was  to  be  said  in  favor  of  this  method  of  procedure. 
The  great  Roman  Empire,  based  on  Asiatic  methods  and  in  a 
measure  the  example  that  most  of  the  great  state  builders,  or 
would-be  state  builders,  of  Europe  had  before  their  eyes,  was  the 
product  of  conquest.  The  ruthlessness  of  the  original  conqueror, 
to  which  much  of  his  success  had  unquestionably  been  due,  had 
later  given  way  to  the  gentler  methods  of  intelligent  assimilation 
and  the  result  had  been  the  period  of  the  Pax  7?omana, during  which 
the  European  world  had  enjoyed  probably  the  greatest  happiness 
in  its  history.  Civilization  had  developed,  wealth  had  accumulated 
and  culture  had  flourished.  On  the  other  hand,  most  attempts  at 
federation  through  peaceful  processes  had  failed.  Without  con- 
quest Europe  had  been  a  congeries  of  small  states,  oftentimes  in 
relations  of  hostility  with  one  another.  Because  of  conquest  a  great 
Empire  had  been  founded,  and  as  a  result  European  civilization 
had  attained  a  development  which  had  hardly  at  any  other  time 
been  equalled  and  had  never  been  excelled. 

What  more  natural  conclusion  to  reach  than  that  the  way  to 
peace  was  through  war  and  that  great  political  units  can  develop 
only  as  a  result  of  conquest?  Dr.  Dillon  in  his  "Eclipse  of  Russia" 
gives  an  interesting  account  of  an  interview  between  William  II 
of  Germany  and  De  Witte,  the  Russian  Minister,  in  which  the 
former  Kaiser  unfolds  his  vision  of  a  Europe  united  under  the 
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Hohenzollems  with  a  Pax  Gennanica  as  its  incident.  But  those 
to  whom  this  method  of  poHtical  development  approved  itself 
forgot  the  influence  of  the  new  idea  of  nationality.  The  feeling 
of  nationality  was  so  strong  that  the  advantages  of  a  superstate, 
which  had  come  to  be  regarded  by  those  imbued  with  this  feeling 
as  a  political  monster,  did  not  apf)eal.  There  gradually  grew  up 
the  idea  of  a  balance  of  powers  which  was  opposed  to  all  attempts 
at  political  growth,  of  which  it  might  be  apprehended  that  they 
endangered  the  existence  of  the  national  state.  It  was  in  the  main 
because  of  the  idea  of  nationality  and  of  the  principle  of  the  balance 
of  powers  that  all  the  struggles  of  the  last  hve  hundred  years  to 
realize  the  ideal  of  a  single  European  state  through  conquest  have 
failed. 

But  the  advocates  of  a  single  European  state  have  never  been 
convinced  that  their  purjwses  should  be  abandoned.  The  rivalries 
of  states  founded  on  the  national  idea  and  the  struggles  for  recog- 
nition of  the  submerged  nationalities  which  have  been  so  prominent 
a  feature  of  the  great  struggle  just  closed  have  been  so  severe,  have 
caused  so  much  disturbance,  and  have  offered  so  many  obstacles 
to  peaceful  progress  that  there  have  lingered  in  the  minds  of 
dreamers  visions  of  a  Europe  united  by  some  sort  of  alliance  or 
league.  Nor  have  these  visions  been  monopolized  by  the  dreamers. 
Men  of  action  also  have  dreamed  dreams.  These  dreams  have  been 
for  the  most  part  occasioned  by  the  contemplation  of  the  horrors 
and  sufferings  incident  to  the  great  wars  which  have  periodically 
ravaged  Europe  in  the  centuries  which  have  been  passed  since  the 
idea  of  the  national  state  first  began  to  be  held.  Seldom  has  a 
great  war  been  waged  but  that  some  philosopher  or  statesman  has 
formulated  a  plan  for  a  League  of  Nations,  which  would  usher 
into  European  life  a  period  like  that  of  the  Pax  Romana,  during 
which  war  should  cease  and  men  be  permitted  to  devote  themselves 
to  the  pursuits  of  peace,  unhampered  by  the  followers  of  Mars. 

It  would  hardly  be  worth  while  to  attempt  to  set  forth  a  list 
of  the  plans  which  have  been  proposed.  They  may  be  found  in 
the  literature  of  the  subject  which  is  easily  accessible.  Most  of 
them  were  formulated  by  closet  philosophers  and  were,  to  quote 
the  words  of  Governor  Pownall,  used  in  describing  a  plan  for 
regulating  the  relations  of  the  American  colonies  with  the  mother 
country,  "mere  opprobrious  theory."  Some  have  been  proposed  by 
men  of  action  rather  than  philosophers.  One  was  actually  put  into 
effect,  but  failed  most  lamentably. 


58  COLUMBIA  LAW  REVIEW 

I  shall  call  attention  to  but  four.  The  first  was  the  Great 
Design  of  Henry  IV  of  France  formulated  after  the  religious  wars 
of  the  16th  Century.  The  second  was  the  plan  of  William  Penn 
propounded  as  a  result  of  the  wars  of  Louis  XIV.  The  third  was 
contained  in  certain  of  Immanuel  Kant's  Essays,  particularly  that 
entitled  "Zum  Ewigen  Frieden",  published  just  after  the  French 
Revolution,  while  the  fourth  was  the  Holy  Alliance,  due  in  the 
main  to  Alexander  of  Russia,  and  formulated  after  the  fall  of 
Napoleon. 

The  Great  Design  of  Henry  IV  is  described  in  the  memoirs  of 
the  Due  de  Sully.  It  was  drawn  up  in  co-operation  with  Queen 
Elizabeth  of  England,  and  if  we  may  believe  what  Sully  says, 
England  and  France  were  upon  the  point  of  putting  the  plan  into 
effect  when  Elizabeth  died.  The  subsequent  assassination  of 
Henry  put  an  end  to  the  scheme.  The  Design  involved  two 
general  propositions. 

The  first  was  to  bring  about  by  force,  if  necessary,  a  situation 
in  Europe  in  which  no  one  nation  would  be  so  strong  as  to  endanger 
the  balance  of  power  as  between  the  developing  national  states. 
The  carrying  out  of  this  idea  involved  the  exclusion  of  the  house 
of  Austria  from  the  Imperial  dignity,  and  the  taking  from  it  of  its 
European  possessions  outside  of  Spain.  These  were  the  days,  it 
will  be  remembered,  of  the  Emperor  Charles  V  and  Philip  II, 
who  were  then  regarded  much  as  William  II  of  Germany  has  of 
late  been  regarded.  As  Sully  says,  "The  steps  taken  by  the  House 
of  Austria  to  arrive  at  universal  monarchy,  which  evidently  appears 
from  the  whole  conduct  of  Charles  V  and  his  son,  have  rendered 
this  severity  as  just  as  it  is  necessary ;  and  I  will  venture  to  say, 
that  this  house  would  not  have  any  reasonable  ground  to  complain 
of  it."  Austria  was  to  receive  her  compensation  in  the  new  world. 
Had  the  plan  been  carried  out  North  as  well  as  South  America 
would  have  been  Spanish  in  culture,  and  Anglo-Saxon  influences 
would  have  been  much  less  extensive  than  they  are  at  present. 

The  second  proposition  was  to  arrange  the  conditions  of  Europe 
in  such  a  way  as  to  preserve  peace  in  the  future.  France,  appar- 
ently, occupied  at  the  time  a  position  which  to  us  seems  quite 
similar  to  that  which  the  United  States  finds  herself  at  the  present 
time.  Sully  says,  "Among  all  these  different  dismemberings,  we 
may  observe  that  France  received  nothing  for  itself  but  the  glory 
of  distributing  them  with  equity".  As  regards  the  details  of  the 
plan,  he  says,  the  purport  of  the  design  "was  to  divide  Europe 
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among  a  certain  number  of  powers,  in  such  a  manner  that  none 
of  them  might  have  cause  either  of  envy  or  fear  from  the  pos- 
sessions or  power  of  the  others.  The  number  of  them  was  reduced 
to  fifteen  and  they  were  of  three  kinds :  six  hereditary  monarchies, 
five  elective  monarchies,  and  four  sovereign  republics.  The  six 
hereditary  monarchies  were  France,  Spain,  England  or  Britain, 
Denmark,  Sweden  and  Lombardy ;  the  five  elective  monarchies 
were  the  Empire,  the  Papacy  or  Pontificate,  Poland,  Hungary  and 
Bohemia ;  the  four  republics  were  the  Venetian,  the  Italian,  or 
what  from  its  dukes  may  be  called  the  Ducal,  the  Swiss,  Helvetic  or 
Confederate,  and  the  Belgic  or  Provincial." 

For  the  settlement  of  any  difficulties  which  might  arise  between 
these  powers,  a  general  council  representative  of  them  all,  was  to 
be  established.  As  to  this,  Sully  says  that  it  was  to  consist  "of  a 
certain  number  of  commissaries,  ministers  or  plenipotentiaries  from 
all  the  governments  of  the  Christian  Republic  who  were  to  be 
constantly  assembled  as  a  senate  to  deliberate  on  any  aflfairs  which 
might  occur;  to  discuss  the  diflFerent  interests,  pacify  the  quarrels, 
clear  up  and  determine  all  the  civil,  political  and  religious  affairs 
of  Europe  whether  within  itself  or  with  its  neighbors".  This 
senate  was  to  be  "composed  of  four  members  from  each  of  the 
following  potentates :  The  Emperor,  the  Pope,  the  Kings  of 
France,  Spain,  England,  Denmark,  Sweden,  Lombardy,  Poland, 
and  the  republic  of  Venice ;  and  of  two  only  from  the  other 
republics  and  inferior  powers  which  all  together  would  have  com- 
posed a  senate  of  about  fifty-six  persons  who  should  have  been 
rechose  every  three  years." 

The  Great  Design  made  little,  if  any,  provision  beyond  what 
has  been  mentioned  for  carrying  out  its  purposes.  The  only 
specific  mention  made  by  Sully  was  with  regard  to  religious  mat- 
ters which  had  been  in  large  measure  responsible  for  the  turbulent 
conditions  sought  by  the  Design  to  be  avoided.  Sully  refers,  it 
will  be  remembered,  to  the  combination  provided  by  the  Design 
as  "The  Christian  Republic".  This  designation  is  in  accordance 
with  the  plan  to  confine  the  influence  of  the  Design  to  Christian 
countries.  It  will  be  noticed  also  that  Russia  was  not  mentioned 
among  the  proposed  parties  to  the  scheme.  Sully  says  of  this 
omission:  "I  say  nothing  of  Muscovy  or  Russia.  These  vast 
countries,  which  are  not  less  than  six  hundred  leagues  in  length,  and 
four  hundred  in  breadth  being  in  great  part  idolaters  and  in  part 
schismatics,  such  as  Greeks  and  Arminians,  who  have  introduced 
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so  many  superstitious  practices  in  their  worship,  that  there  scarce 
remains  any  conformity  with  us  among  them;  besides  that  they 
belong  to  Asia  at  least  as  much  as  to  Europe,  we  may  indeed 
almost  consider  them  as  a  barbarous  country,  and  place  them  in 
the  same  class  with  Turkey,  though,  for  these  five  hundred  years 
we  have  ranked  them  among  the  Christian  powers". 

Sully  points  out  also  that  there  were  three  accepted  religions, 
the  Roman,  the  Reformed,  and  the  Protestant.  "Established  in 
Europe  in  such  a  manner  that  there  is  not  the  appearance  that  any 
of  them  can  be  destroyed,  and  experience  having  sufficiently  de- 
monstrated the  inutility  and  danger  of  such  an  enterprise,  the  best, 
therefore,  that  can  be  done  is  to  preserve  and  even  strengthen  all 
of  them  in  such  a  manner,  nevertheless,  that  this  indulgence  may 
not  become  an  encouragement  to  the  production  of  new  sects  and 
opinions  which  should  be  carefully  suppressed  on  their  first  appear- 
ance. All,  therefore,  that  remains  now  to  be  done  is  to  strengthen 
the  nations  who  have  made  choice  of  one  of  these  religions  in 
the  principles  they  profess,  as  there  is  nothing  so  pernicious  as 
a  liberty  in  belief". 

Future  religious  difficulties  were  thus  to  be  avoided  by  the 
maintenance  of  the  status  quo.  This  belief  in  the  sovereign  char- 
acter of  the  remedy  of  preventing  change  is  manifest  as  well  in 
Sully's  comment  on  the  probable  future  effect  on  political  matters 
of  the  General  Council  provided  by  the  Design,  of  which  he  says, 
that  its  establishment  "was  certainly  the  happiest  invention  which 
could  have  been  conceived,  to  prevent  those  innovations  which 
time  often  introduces  in  the  wisest  and  most  useful  institutions". 

This  scheme  was  subsequently  (about  1700)  elaborated  by  the 
Abbe  St.  Pierre.  The  amended  plan  provided  among  other  thingjs 
that  such  sovereigns  as  adhered  to  it  should  be  contented  with  the 
lands  assigned  them  by  the  accompanying  treaty,  and  that  no  sover- 
eign should  make  war  except  against  one  who  had  been  declared 
an  enemy  to  the  Union.  If  any  had  a  grievance  he  should  submit 
it  to  the  authorities  of  the  Union.  If  he  took  up  arms  before  the 
Union  declared  war,  or  if  he  refused  to  execute  a  judgment  of 
the  Union  he  was  to  be  declared  its  enemy  and  war  should  be  made 
against  him.    This  plan  was  proposed  after  the  wars  of  Louis  XIV. 

William  Penn  in  "An  essay  towards  the  Present  and  Future 
Peace  of  Europe  by  the  Establishment  of  an  European  Diet,  Parlia- 
ment, or  Estate",  published  in  1690,  outlines  a  plan  somewhat 
similar  to  the  Great  Design  of  Henry  IV,  to  which  he  makes  spe- 
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cific  reference.  In  the  first  section  he  shows  the  desirabihty  of 
peace,  in  the  second,  the  truest  means  to  it,  to  wit,  justice,  not  war. 
In  the  third  he  points  out  that  that  justice  is  the  fruit  of  govern- 
ment, as  government  itself  is  the  result  of  society  which  first  came 
from  a  reasonable  design  in  men  of  peace,  and  adds :  "Now,  if  the 
sovereign  princes  of  Europe,  who  represent  that  society  or  inde- 
pendent state  of  men  that  was  previous  to  the  obligations  of 
society,  would  for  the  same  reason  that  engaged  men  first  into 
society,  viz.,  love  of  peace  and  order,  agree  to  meet  by  their  stated 
deputies  in  a  general  diet,  estates  or  parliament,  and  there  establish 
rules  of  justice  for  sovereign  princes  to  observe  one  to  another, 
before  which  sovereign  assembly  should  be  brought  all  differences 
depending  between  one  sovereign  and  another  that  cannot  be  made 
up  by  private  embassies  before  the  sessions  begin ;  and  that  if 
any  sovereignities  that  constitute  these  imperial  states  shall  refuse 
to  submit  their  claims  or  pretentions  to  them,  or  to  abide  by  and 
perform  the  judgment  thereof  and  seek  their  remedy  by  arms  or 
delay  their  compliance  beyond  the  time  prefixed  in  their  resolu- 
tions. All  the  other  sovereignties  united  as  one  strength  shall 
compel  the  submission  and  performance  of  the  sentence,  with 
damages  to  the  suffering  party  and  charges  to  the  sovereignties 
that  obligated  their  submission.  To  be  sure,  Europe  would  quietly 
obtain  the  so  much  desired  and  needed  peace  to  her  harrassed 
inhabitants  ;  no  sovereignty  in  Europe  having  the  power  and,  there- 
fore, cannot  show  the  will  to  dispute  the  conclusion  ;  and  conse- 
quently peace  would  be  procured  and  continued  in  Europe". 

In  referring  to  the  causes  of  difference  and  motives  to  violate 
peace  Penn  says :  "There  appears  to  me  but  three  things  upon 
which  peace  is  broken,  viz..  to  keep,  to  recover,  or  to  add.  First 
to  keep  what  is  one's  right  from  the  invasion  of  an  enemy ;  in  which 
I  am  purely  defensive.  Secondly,  to  recover,  when  I  think  myself 
strong  enough,  that  which  by  violence  I  or  my  ancestors  have  lost 
by  the  arms  of  a  stronger  power ;  in  which  I  am  offensive,  or  lastly, 
to  increase  my  dominion  by  the  acquisition  of  my  neighbour's 
countries  as  I  find  them  weak  and  myself  strong.  To  gratify 
which  passion  there  will  never  be  want  of  some  accident  or  other 
for  a  pretense ;  and  knowing  my  own  strength,  I  will  be  my  own 
judge  and  carver.  This  last  will  find  no  room  in  the  imperial 
states  ;  they  are  an  impossible  limit  to  that  ambition.  But  the  other 
two  may  come  as  soon  as  they  please  and  find  the  justice  of  the 
sovereign  court." 
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Penn,  however,  sees  that  it  will  be  difficult  to  determine  what 
IS  right  in  the  case  of  those  disputes.  He  considers  title  by  inherit- 
ance, by  election,  marriage,  and  purchase  as  unquestionable,  but 
recognizes  the  doubtful  character  of  title  by  conquest.  He  thinks, 
however,  that  when  conquest  has  been  confirmed  by  treaty,  title 
by  conquest  is  good,  since,  as  he  expresses  it,  "it  is  fed  by  that 
which  is  the  security  of  better  titles,  consent".  But  he  considers 
all  such  matters  should  be  determiqed  by  the  sovereign  assembly. 

He  proposes  that  this  body  should  be  composed  of  ninety  mem- 
bers which  he  apportions  among  the  powers  in  accordance  with 
their  importance,  and  that  "nothing  in  this  Imperial  Parliament 
should  pass  but  by  three-fourths  of  the  whole",  and  by  a  secret  vote. 

Kant's  Essay  "Zum  Ewigen  Frieden"  was  published  in  1795, 
during  the  turmoil  occasioned  by  the  French  Revolution.  It  con- 
sists of  two  parts.  The  first  is  devoted  to  the  conditions  necessary 
to  permanent  peace  and  consists  of  a  number  of  propositions  to 
which  rather  long  explanatory  notes  are  appended.     These  are : 

1st.  No  treaty  shall  be  regarded  as  a  definitive  treaty  of  peace 
which  contains  any  secret  provisions  calculated  to  produce  future 
hostilities. 

2nd.  No  independent  state,  small  or  large,  may  be  acquired  by 
another  state  by  inheritance,  exchange,  purchase,  or  gift. 

3rd.  Standing  armies  must  in  the  course  of  time  completely 
disappear, 

4th.  Public  debts  must  not  be  incurred  for  the  carrying  out  of 
foreign  policy. 

5th.  No  state  shall  forcibly  interfere  with  the  constitution  and 
government  of  another  state. 

6th.  No  state  at  war  with  another  shall  be  guilty  of  such  prac- 
tices as  shall  make  impossible  a  mutual  confidence  in  future  peace 
such  as  the  promotion  of  assassination,  the  use  of  poison,  the 
breach  of  agreements,  and  the  furtherance  of  treason  in  the  enemy 
state. 

The  second  part  of  the  essay  lays  down  what  are  called  "defini- 
tive articles  of  perpetual  peace".     These  are : 

1st.  The  Constitution  of  every  state  must  be  republican.  By 
"republican"  Kant  means  a  state  in  which  there  is  a  representative 
assembly,  separated  from  the  executive  power. 

2nd.  International  law  must  be  based  on  a  confederation  of 
free  states. 

3rd.  The  law  of  world  citizenship  must  be  limited  to  conditions 
of  common  hospitality. 
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It  has  been  said  of  Kant  that  in  this  Essay  and  in  another  Essay 
on  "A  Permanent  Congress  of  Nations"  (1796)  he  proposed,  as  a 
governing  body,  a  permanent  International  Congress,  insisting  that 
every  adhering  state  should  be  republican  in  power,  advocated  a 
world  citizenship  in  addition  to  a  national  citizenship,  proposed 
that  every  citizen  should  participate  by  his  representatives  in  the 
exercise  of  legislative  power  and  especially  in  the  consideration  of 
the  question  of  peace  and  war,  and  pointed  out  clearly  that  to 
secure  a  world  peace  nations  must  relinquish  something  of  their 
sovereignty. 

Kant's  plan,  like  the  others,  presupposes  something  in  the  nature 
of  a  superstate  which  shall  bear  to  national  states  a  relation  similar 
to  that  of  an  ordinary  government  to  its  citizens. 

After  the  second  treaty  of  Paris  in  1815,  which  succeeded  the 
fall  of  Napoleon,  the  allies  signed  two  documents  which  were  of 
great  importance  in  the  history  of  the  early  part  of  the  19th 
century.  These  established  the  so-called  Holy  Alliance  and  the 
Quadruple  Alliance  between  Russia,  Prussia,  Austria,  and  Great 
Britain.  The  Holy  Alliance  was  not  really  a  treaty.  It  was  rather 
a  confession  of  faith  and  purpose.  But  it  stood  for  a  generation 
in  the  mind  of  the  world  as  the  synonym  of  that  reaction  which 
was  really  the  outcome  of  the  Quadruple  Alliance.  The  purposes 
of  this  alliance  were  two  in  number.  The  first  was  permanently 
to  exclude  Napoleon  and  his  family  from  the  throne  of  France. 
The  second  was  to  prevent  the  spread  of  the  revolutionary  influ- 
ences which  originated  with  the  French  Revolution.  Expressing 
themselves  as  "uniformly  disposed  to  adopt  every  salutary  measure 
calculated  to  secure  the  tranquillity  of  Europe  by  maintaining  the 
order  of  things  re-established  in  France",  they  agreed  in  order 
"to  consolidate  the  connections  which  at  the  present  moment  so 
closely  unite  the  four  Sovereigns  for  the  happiness  of  the  world", 
to  renew  their  meetings  "at  fixed  periods,  either  under  the  immediate 
auspices  of  the  sovereigns  themselves  or  by  their  respective  min- 
isters, for  the  purpose  of  consulting  upon  their  interests  or  for  the 
consideration  of  the  measures  which  at  each  of  these  periods  shall 
be  considered  the  most  salutary  for  the  repose  and  prosperity  of 
Nations,  and  for  the  maintenance  of  the  peace  of  Europe".^ 

As  in  the  days  of  Henry  IV  religious  questions  occupied  men's 
minds  almost  to  the  exclusion  of  other  things,  so  in  the  early 
years  of  the  19th  century  the  questions  at  issue  were,  for  the  most 

^Hazen,  Europe  since  1815,  pp.  16-17. 
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part,  political.  In  both  cases  it  was  hoped  by  the  arrangements 
proposed  to  prevent  a  change,  in  the  one  case,  religious,  in  the 
other  political. 

The  actual  work  of  the  Alliance  consisted,  however,  in  putting 
down  revolutions  against  absolute  government  in  Naples,  Piedmont, 
and  Spain.  From  this  view,  as  to  the  purpose  of  the  Alliance, 
Great  Britain  dissented  vigorously.  She  finally  brought  the  opera- 
tions of  the  Alliance  to  an  end  by  encouraging  the  United  States, 
through  Monroe,  to  announce  the  doctrine  which  has  since  become 
famous. 

This  Alliance,  which  is  the  only  one  of  the  plans  for  a  league 
of  peace  which  actually  went  into  operation,  was,  like  most  of  the 
others,  intended  to  preserve  the  status  quo,  and  failed  in  the  face 
of  the  progress  of  liberalism  which  made  such  rapid  strides  in  the 
19th  century.  ,Diflferent  from  the  others,  it  made  no  attempt  to 
form  a  superstate,  but  relied  on  an  alliance  between  equal  states. 

The  Covenant  of  the  League  of  Nations  is  much  more  elaborate 
and  provides  a  much  more  effective  organization  than  any  of  the 
plans  to  which  reference  has  been  made.  Particularly  is  it  more 
specific  in  its  statements  with  regard  to  the  methods  of  action 
which  are  to  be  adopted  in  order  to  secure  the  ends  sought.  In 
somewhat  the  same  way  as  proposed  in  Kant's  Essays,  it  endeav- 
ors, though  not  with  the  same  detail,  to  remove  the  causes,  or 
perhaps  it  should  be  said,  the  temptations  to  war.  The  limitation 
of  armaments,  of  the  private  manufacture  of  munitions,  and  the 
publication  of  treaties  are  perhaps  the  most  important  steos  which 
are  taken  in  this  direction.  Like  the  Great  Design  of  Henry  IV 
and  the  plan  of  William  Penn  it  makes  provision  for  an  organ- 
ization to  discharge  the  functions  assumed.  This  consists  of  the 
Council  whose  Constitution  frankly  recognizes  in  a  preliminary 
way,  at  any  rate,  the  principal  powers  which  were  victorious  in 
the  war  just  ended,  the  assembly  to  be  composed  of  "representa- 
ties  of  the  members  of  the  League",  and  a  permanent  secretariat. 

The  specific  functions  of  the  League  are :  first,  the  arbitration 
of  disputes  between  members  as  well  as  between  non-members  of 
the  League ;  second,  the  enforcement  of  the  judgments  of  arbitra- 
tion ;  and  third,  the  government  of  backward  peoples,  hitherto  in 
a  relation  of  dependence,  but  relieved  from  that  dependence  as  a 
result  of  the  war. 

The  only  indication  in  the  covenant  of  a  desire  to  maintain  the 
status  quo  characteristic  of  the  other  plans  which  have  been  con- 
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sidered  is  that  contained  in  Article  X.  By  this  "the  Members  of 
the  League  undertake  to  respect  and  preserve  as  against  external 
aggression  the  territorial  integrity  and  political  independence  of 
all  Members  of  the  League." 

It  would  seem  that  it  may  fairly  be  said  that  this  covenant 
does  not  differ  greatly  from  the  plans  preceding  it.  It  is  probably 
better  thought  out,  is  more  concrete  in  its  provisions,  and  is  not 
intended  so  much  as  were  the  others  to  maintain  the  status  quo. 
At  the  same  time  it  is  not  so  different  from  its  predecessors  as  to 
cause  us  to  conclude  that  it  stands  much  greater  chances  of  success 
by  reason  of  any  intrinsic  excellence  in  its  purposes,  or  in  the  form 
which  has  been  given  to  it. 

Its  chances  of  success  would  seem  to  be  due  mainly  to  the 
character  of  the  conditions  under  which  it  has  been  formulated. 
Its  formulation  was  due  to  the  desire  of  the  people  of  the  present 
day  to  prevent  the  repetition  of  the  horrors  incident  to  a  great 
war  which  had  just  closed.  This,  however,  was  just  as  true  of 
the  other  plans  which  have  been  mentioned.  So  we  cannot  rely  on 
this  desire  as  offering  any  greater  promise  of  success  than  attached 
to  the  other  plans  except  for  one  consideration,  and  this  is,  that 
the  world,  as  a  whole,  is  much  better  educated  than  it  once  was,  and 
that  the  people  generally  have  much  greater  control  over  the  gov- 
ernments of  the  world  than  they  ever  had  before.  Present  condi- 
tions quite  closely  approximate  the  dictum  of  Kant  when  he  laid 
such  emphasis  on  the  republican  character  of  governments  as  a 
prerequisite  for  the  perpetual  peace  for  which  he  pled. 

Apart,  however,  from  this  consideration  there  are  others  which 
would  seem  to  indicate  greater  chances  for  success  than  were  ever 
present  before.  Political  unity  is  in  large  measure  conditioned  by 
economic  unity.  Political  entities  have  in  the  past  increased  in 
size  as  economic  transactions  have  broadened.  As  far  as  the 
extent  of  the  influence  of  economic  forces  has  been  dependent  upon 
orderly  government  and  the  police  of  trade  routes,  the  enlarg- 
ment  of  political  organizations  has  often  preceded  rather  than 
followed  the  expansion  of  trade.  But  it  is  none  the  less  true  that 
the  expansion  of  trade  has  been  in  the  past  due  as  well  to  improve- 
ment in  the  means  of  communication,  and  has  itself  been  a  power- 
ful influence  in  bringing  about  changes  in  political  organization. 
The  years  preceding  the  Great  War  were  years  in  which  greater 
improvement  in  the  means  of  communication  were  made  than  ever 
before  in  the  world's  history.    The  railway  and  the  steamship,  the 
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telegraph  and  the  cable  had  done  much  to  bring  nearer,  countries 
which  before  were  far  apart.  Finance  had  become  international 
rather  than  national.  There  had  thus  developed  throughout  the 
entire  world  an  economic  dependence  of  one  portion  upon  another 
which  transcended  the  artificial  limitations  of  existing  poHtical 
organizations.  It  is  not  at  all  unlikely  that  some  of  the  ultimate 
causes  of  the  Great  War  are  to  be  found  in  the  fact  that  the  politi- 
cal organization  of  the  world,  and  particularly  of  Europe,  did  not 
coincide  with  economic  facts,  and  that  the  war  itself  was  the 
protest,  unconscious  it  may  be,  against  a  scheme  under  which  the 
greatest  reward  for  human  endeavor  was  impossible.  The  im- 
perialistic rivalries  of  countries  whose  economic  organization 
sought  for  expansion  brought  about  resort  to  the  old  method  of 
conquest,  to  which  political  expansion  had  in  the  past  owed  so 
much.. 

Furthermore,  the  development  of  the  system  of  international 
law,  which  was  so  marked  a  characteristic  of  the  century  preceding 
the  war,  has  unquestionably  provided  a  soil  most  favorable  for  the 
growth  of  the  idea  at  the  foundation  of  the  League  of  Nations.  The 
setback,  which  many  of  the  principles  of  that  law  have  suflFered 
during  the  war,  can  be  regarded  as  only  temporary.  Indeed,  it  was 
in  no  small  degree  due  to  their  violation  that  so  large  a  measure 
of  condemnation  was  meted  out  to  Germany.  Her  defeat  will,  in 
all  probability,  give  to  them  a  sanction  they  never  before  possessed. 
The  political  organization  of  Europe  was  indeed  before  the  war 
coming  in  many  respects  to  resemble  something  in  the  nature  of 
a  confederation.  Postal  agreements,  navigation  conventions,  com- 
mercial treaties  and  railway  arrangements  were  rapidly  bringing 
about  economic  unity,  accompanied  by  harmonious  political  action, 
the  development  of  which,  if  much  longer  continued,  would  have 
done  much  to  facilitate  the  constitution  of  a  loosely  organized 
political  entity  whose  limits  would  have  embraced  a  large  part  of 
the  world.  The  Great  War  temporarily  interrupted  this  develop- 
ment. But  it  is  by  no  means  improbable  that  it  really  accelerated 
our  progress  in  the  direction  of  constituting  a  more  compact  world 
state.  This  state  will,  if  constituted,  not  be  due  to  conquest, 
which  the  history  of  Europe  during  the  last  five  hundred  years  has, 
it  is  now  hoped,  finally  and  forever  discredited  as  a  means  of  unit- 
ing Europe  politically.  Men  will  be  more  willing  to  adopt  the  view, 
so  often  expressed  by  the  dreamers,  that  the  World  State  of  the 
future  must  owe  its  existence  to  agreement  rather  than  to  force. 
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They  will  still  cling  to  the  ideals  of  the  Roman  Empire  with  its 
universal  peace.  They  will  at  the  same  time  forget  that  that 
Empire  was  the  result  of  conquest. 

There  are  thus  reasons  for  believing  that  the  League  of  Nations 
idea  has  a  better  chance  for  successful  adoption  than  it  ever  had 
before.  It  must,  however,  be  remembered  that  while  the  world 
has  attained  a  high  degree  of  economic  unity,  from  a  social  point 
of  view  much  progress  must  be  made  before  it  will  attain  any  great 
measure  of  homogeneity,  which  is  so  necessary  to  harmonious 
political  action.  Differences  in  religion,  in  culture,  and  in  race  still 
exist  which  greatly  further  rivalry  and  struggle.  If,  however,  the 
League  can  remain  in  existence  for  a  reasonable  time,  and  if  at 
the  same  time  different  races  and  religions  can  exhibit  a  reason- 
able degree  of  mutual  tolerance,  there  is  every  reason  to  beUeve 
that  the  increasingly  powerful  influences  now  at  work  in  the  direc- 
tion of  greater  economic  unity  will  in  the  not  too  distant  future 
bring  it  about  that  men  will  see  the  advantages  of  the  new  form 
of  political  organization  under  which  peaceful  progress  is  possible 
as  it  never  has  been  possible  before, 

Frank  J.  Goodnow 
The  Johns  Hopkins  University 
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Dr.  James  Brown  Scott  has  rendered  a  noteworthy  service  to 
the  cause  of  international  justice  by  publishing,  in  a  convenient 
form  with  a  reasoned  analysis,  the  collected  decisions  of  the 
American  Supreme  Court  upon  the  controversies  that  have  arisen 
between  the  States  of  the  Union. ^  As  we  all  know,  a  vast  amount 
of  useful  work  has  been  done  in  the  course  of  the  last  hundred 
years  by  the  various  commissions  that  have  been  appointed  from 
time  to  time  to  arbitrate  upon  international  disputes.  The  Supreme 
Court,  however,  differs  from  these  commissions  in  that  it  is  the 
first  instance  of  an  inter-State  tribunal  which  has  been  permanently 
constituted  to  deal  with  whatever  controversies  may  present  them- 
selves. Arbitration  commissions  are  specially  composed  ad  hoc 
to  decide  upon  the  merits  of  particular  disputes,  and  the  judges  are 
for  the  most  part  selected  directly  by  the  parties  to  the  contro- 
versy. The  Supreme  Court  derives  its  authority,  not  by  delegation 
from  the  immediate  parties,  but  from  the  corporate  will  of  all  the 
federating  States  of  the  American  Union. 

Upon  this  important  question  the  Covenant  of  the  League  of 
Nations  affords  us  no  clear  guidance.  The  language  used  seems 
rather  to  indicate  a  resort  to  the  arbitral  procedure  which  has 
already  been  employed  under  the  Hague  Conventions.  If  this  be 
so,  then  the  League  will  not  carry  us  much  farther  than  we  have 
already  gone.  In  private  litigation  everyone  knows  the  difference 
between  the  awards  of  arbitrators  appointed  by  the  parties  and  the 
judgments  of  a  court  deriving  its  authority  from  the  state.  The 
distinction  is  equally  applicable  to  the  conduct  of  international 
disputes.  So  long  as  the  parties  continue  to  nominate  the  judges, 
the  moral  authority  of  the  tribunal  will  be  that  of  arbitrators  and 
nothing  more.     The  stream  cannot  rise  higher  than  its  source. 

In  the  present  temper  of  the  world  it  seems  in  the  highest  degree 
unlikely  that  the  nations  will  consent  to  entrust  their  disputes  unre- 
servedly to  the  decision  of  judges  over  whom  they  have  no  control. 
To  provide  on  paper  for  a  permanent  court  is  a  comparatively  easy 
matter.  But  the  Court  will  not  be  an  effective  instrument  for  the 
regular  settlement  of  international  disputes  unless  and  until  the 
temper  of  the  civilised  world  is  so  changed  that  men  will  recognise 

'Judicial  Settlement  of  Controversies  between  States  of  the  Americaa 
Union :  3  volumes :  Oxford  University  Press,  New  York. 


SUPREME  COURT  AND  LEAGUE  OF  NATIONS     69 

in  the  League  of  Nations  a  moral  authority  superior  to  that  of  the 
individual  States  composing  the  League. 

As  at  present  constituted  the  League  of  Nations  has  many  points 
of  resemblance  to  the  short-lived  "Confederation"  which  preceded 
the  "more  perfect  union"  of  the  present  Constitution.  In  the  Con- 
federation, the  Congress  was  to  be  constituted  on  the  principle  of 
"one  State  one  vote",  and  disputes  between  the  States  were  to  be 
decided  by  arbitration  commissions  appointed  ad  hoc.  Each  State 
retained  control  of  its  own  military  forces  and  reserved  the  right  in 
an  emergency  to  decide  for  itself  upon  questions  of  peace  and  war. 
The  weakness  of  the  Confederation  lay  in  the  general  refusal  to 
recognise  in  Congress  any  moral  authority  superior  to  that  of  the 
individual  States.  Even  after  the  acceptance  of  the  Constitution, 
the  authority  of  the  Federal  government  was  weakened  for  many 
years  by  the  persistence  of  the  doctrine  of  "State  rights",  and  this 
weakness  was  evidenced  by  the  general  unwillingness  to  accept  the 
Supreme  Court  as  the  final  arbiter  of  inter-State  disputes.  Although 
the  time  was  one  of  many  controversies,  no  final  decision  was  given 
by  the  Court  in  any  case  between  two  States  until  the  bill  of  Rhode 
Island  against  Massachusetts  was  dismissed  in  1846.-  The  essential 
unity  of  the  American  nation  was  ultimately  decided,  not  by  the 
Supreme  Court,  but  by  the  Civil  War. 

The  case  just  mentioned  is  worthy  of  careful  study  in  the  pages 
of  Dr.  Scott's  work.  The  dispute  was  one  of  long  standing  con- 
cerning the  true  location  of  a  boundary  line,  and  the  bill  of  Rhode 
Island  was  filed  in  1833.'  Massachusetts  met  the  bill  with  an 
unqualified  denial  that  the  Supreme  Court  had  any  jurisdiction  over 
the  controversy  at  all,  and  threw  every  obstacle  in  the  way  of  a  final 
decision  upon  the  merits  of  the  case.  The  question  of  jurisdiction 
was  not  decided  until  1838,*  and  the  bill  was  not  finally  dismissed 
until  1846.  That  such  a  controversy  should  have  been  possible 
shews  clearly  how  unfamiliar  and  unwelcome  to  the  American  mind 
at  that  time  was  the  idea  that  controversies  between  the  States 
could  be  settled  by  the  decision  of  Federal  Judges.  The  develop- 
ment of  this  idea  and  the  corresponding  growth  of  confidence  in  the 
Supreme  Court  took  a  very  long  time. 

Of  the  remaining  interstate  cases  in  Dr.  Scott's  collection  only 
one  was  pressed  to  a  decision  in  the  period  prior  to  the  Civil  War. 

'(1846)  4  How.  (45  U.  S.)  591. 
'(1833)  7  Pet.  (32  U.  S.)  651. 
*(1838)  12  Pet.  (37  U.  S.)  657  and  755. 
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This  was  a  somewhat  curious  case  in  which  the  State  of  Kentucky 
sought  a  mandamus  to  compel  Governor  Dennison  of  Ohio  to 
dehver  up  a  fugitive  from  justice,  whose  crime  consisted  in  assist- 
ing the  escape  of  a  slave  from  Kentucky  into  Ohio.''  The  opinion 
of  the  Court  in  refusing  the  application  is  an  interesting  illustration 
of  the  attempt  to  reconcile  the  conflicting  doctrines  of  Federal  and 
State  rights.  Taney,  C.  J.,  laid  down  that  it  was  the  absolute  duty 
of  the  Governor  under  the  Federal  Constitution  to  deliver  up  every 
fugitive,  and  that  he  had  no  right  to  exercise  any  discretion  as  to 
the  merits  of  particular  applications.  On  the  other  hand,  if  the 
Governor  chose  to  neglect  this  duty,  there  was  no  power  either  in 
the  Court  or  in  any  department  of  the  Federal  Government  to  com- 
pel him  to  perform  it.  It  is  greatly  to  be  feared  that  any  tribunal 
established  under  the  League  of  Nations  will  occasionally  find 
itself  in  the  same  dilemma. 

After  the  Civil  War  a  remarkable  change  at  once  becomes  evi- 
dent. Fourteen  boundaries  have  been  definitely  fixed  by  the  Court 
in  the  period  from  1870  to  1918,  and  final  decisions  have  been  given 
in  a  number  of  other  suits  arising  out  of  various  causes.  The  con- 
ception of  the  essential  unity  of  the  American  nation  had  now  taken 
a  firm  hold  upon  the  public  mind,  and  this  led  to  an  acknowledgment 
that  the  national  government  had  a  moral  authority  superior  to 
that  of  the  individual  States  and  could  therefore  adjudicate  upon 
disputes  between  them.  From  this  we  may  infer  that  no  interna- 
tional tribunal  can  command  a  position  analogous  to  that  of  the 
American  Supreme  Court  unless  and  until  the  public  opinion  of  the 
civilised  world  is  prepared  to  acknowledge  in  the  League  of  Nations 
a  corporate  unity,  a  kind  of  super-State,  wielding  a  moral  authority 
different  from  and  superior  to  that  of  the  States  composing  the 
League.  How  far  we  are  still  removed  from  such  a  conception 
every  man  can  judge  for  himself. 

Perhaps  the  greatest  difficulty  of  all  lies  in  the  problem  of 
enforcing  the  decrees  of  a  court  which  addresses  its  commands  to 
litigants  more  powerful  than  itself.  To  me  this  appears  as  the 
most  interesting  topic  in  Dr.  Scott's  book,  and  the  most  important 
in  its  bearing  upon  the  problems  of  our  own  day. 

Upon  this  vital  question  the  Constitution  is  silent,  and  the  Cove- 
nant of  the  League  of  Nations  speaks  only  with  the  most  timid 
hesitation.  Doubtless  the  Fathers  of  the  Constitution  were  wise 
in  their  generation.  An  attempt  in  1787  to  provide  explicitly  for 
the  coercion  of  States  by  the  Federal  power  would  certainly  have 

'(I860)  65  U.  S.  66. 
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wrecked  any  proposals  for  a  "more  perfect  union".  But  it  was  not 
long  before  the  question  came  to  the  front.  In  1792  one  Chisholm 
brought  an  action  against  the  State  of  Georgia  upon  a  money 
claim,  and  in  the  next  year  a  majority  of  the  Supreme  Court 
admitted  his  claim.'  To  this  Georgia  replied  in  no  uncertain  voice. 
She  flatly  denied  the  jurisdiction  of  the  Court  and  threatened  the 
direst  penalties  against  anyone  who  should  have  the  temerity  to 
enforce  the  judgment.  Public  opinion  in  the  Union  supported  her 
in  her  resistance,  and  the  Eleventh  Amendment  was  passed  to 
restrain  the  zeal  of  the  Supreme  Court  and  prevent  a  repetition  of 
the  affront  to  the  dignity  of  a  "sovereign"  State. 

For  many  years  American  opinion  undoubtedly  shared  the  view 
that  neither  the  Supreme  Court  nor  any  other  department  of 
the  national  government  had  any  right  to  coerce  a  State.  In  No.  81 
of  the  Federalist,  Hamilton  had  strongly  protested  that  the  very 
idea  of  coercion  was  unthinkable.  Encouraged  by  her  successful 
resistance  in  the  Chisholm  case,  Georgia  pursued  her  own  imperious 
way.  She  oppressed  the  unfortunate  Cherokee  Indians  in  flagrant 
disregard  of  solemn  treaties  that  pledged  the  honour  of  the  United 
States,  and  treated  as  waste  paper  the  writs  by  which  the  Supreme 
Court  sought  to  stay  the  proceedings  of  her  officers.  The  Court 
was  unpopular  and  was  regarded  as  the  enemy  of  democratic  insti- 
tutions. Guided  by  Marshall's  powerful  mind  it  had  adopted  a 
strongly  "Federalist"  reading  of  the  Constitution,  and  President 
Van  Buren  was  undoubtedly  right  when  he  said  that  if  the  people 
could  have  foreseen  its  judgments  they  would  never  have  consented 
to  its  erection.  President  Jackson  was  carried  into  office  in  1829 
on  a  great  wave  of  popular  feeling  which  demanded  a  vigorous  re- 
assertion  of  State  rights,  and  he  supported  Georgia  in  her  resistance 
to  the  decrees  of  the  Supreme  Court. 

On  the  other  hand  the  period  since  the  Civil  War  is  marked  by 
a  general  willingness,  not  only  to  invoke  the  judgment  of  the  Court, 
but  to  submit  to  its  decrees.  Only  in  one  case  has  any  real  reluct- 
ance been  shewn.  In  1915  Virginia  obtained  a  judgment  against 
West  Virginia  for  over  twelve  million  dollars,  a  debt  which  had 
been  first  created  on  the  formation  of  the  younger  State  in  1863.^ 
For  the  next  four  years  West  Virginia  tried  every  means  that  the 
ingenuity  of  her  counsel  could  suggest  to  escape  compliance  with 
this  decree.  At  one  time  it  seemed  as  if  the  question  of  the 
enforcement  of  judgments,  so  long  evaded,  must  be  forced  to  a 

'(1793)  2  Dall.   (2  U.  S.)  419. 
'(1915)  238  U.  S.  202,  236. 
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decision.  In  1918  the  Supreme  Court  went  so  far  as  to  declare,  in 
the  abstract,  that  the  Federal  government  had  the  right  to  enforce 
upon  a  State  compHance  with  decrees  of  the  Federal  judiciary.® 
But  the  ruling  was  left  in  the  abstract.  The  ways  and  means  of 
execution  were  not  defined.  In  1919  West  Virginia  came  to  a  tardy 
repentance  and  arranged  for  the  levy  of  a  tax  to  satisfy  the  judg- 
ment. So  the  great  question  remains  undetermined,  and  it  is  to  be 
hoped  that  no  State  will  venture  again  to  evade  its  bounden  duty 
under  the  Constitution  of  the  United  States. 

Such  are  some  of  the  problems  that  have  faced  the  Supreme 
Court  of  the  United  States  in  the  discharge  of  its  high  function 
as  an  inter-State  tribunal.  The  limits  of  a  review  preclude  a  more 
detailed  examination  of  these  questions,  and  I  hope  that  I  have  said 
enough  to  send  the  reader  to  the  pages  of  Dr.  Scott's  analysis.  It 
is  evident  that  the  difficulties  which  have  confronted  the  American 
Supreme  Court  will  be  magnified  tenfold  for  any  permanent  tri- 
bunal that  is  charged  with  the  duty  of  settling  disputes  among  the 
nations  of  the  world.  Even  in  their  early  and  most  troubled  days, 
the  States  of  the  American  Union  were  united  by  the  conscious- 
ness of  a  common  origin  and  purpose  and  by  countless  bonds  of 
race,  language,  and  institutions.  The  international  court  of  the 
future  will  have  to  deal  with  nations  that  are  separated  by  every 
circumstance  that  can  act  as  a  cause  of  disunion  among  men. 

But  to  say  this  is  not  to  utter  a  cry  of  despair.  The  path  is 
difficult,  and  it  would  be  foolish  to  ignore  the  difficulties,  but  it  is 
not  impossible.  We  must  not  look  for  immediate  results.  It  took 
the  best  part  of  a  century  to  establish  confidence  in  the  American 
Supreme  Court  under  conditions  infinitely  more  favourable.  Our 
immediate  duty  is  to  convince  the  world  that  in  all  normal  cases  the 
judicial  settlement  of  international  disputes  is  the  only  right  method. 
Of  course  we  must  recognise  that  there  may  be  exceptions,  just  as 
we  know  that  there  are  times  when  the  most  peaceful  citizen  may 
have  to  fight  for  his  life  against  a  burglar.  But  if  we  can  establish 
a  court  upon  sound  foundations,  and  if  the  court  can  justify  itself 
before  men  by  the  wisdom  and  justice  of  its  decisions,  then  we  may 
hope  that  it  will,  as  time  goes  on,  gradually  draw  an  increasing 
number  of  cases  to  its  bar,  until  at  last  all  normal  causes  of  dispute 
among  the  nations  are  settled  by  peaceful  means.  Such  is  the  lesson 
to  be  read  in  the  history  of  the  Supreme  Court  of  the  United  States. 

Herbert  A.  Smith 
McGiLL  University 

"(1918)  246  U.  S.  565. 
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NOTES 

Alimony  Pendente  Lite  and  Counsel  Fees  in  Annulment  Proceed- 
ings.— In  the  recent  case  of  Famham  v.  Famham  (N.  Y.  Ct.  of  App. 
1919)  62  N.  Y.  L.  J.  507,  interested  relatives  sought,  after  the  death 
of  an  alleged  lunatic,  to  have  his  marriage  annulled.  The  Court  denied 
an  application  of  the  supposed  wife  for  the  payment  of  alimony 
pendente  lite  and  counsel  fees.^  One  of  the  grounds  given  for  the  deci- 
sion was  that  since  the  granting  of  alimony  pendente  lite  and  counsel 
fees  in  matrimonial  cases  is  based  upon  "the  existence  of  the  relation 
of  husband  and  wife"  and  the  consequent  obligation^  of  the  husband 

\'\s  to  the  counsel  fees,  two  judges  dissented.  It  should  be  noted  that 
the  funds  from  which  the  payment  was  sought  were  not  part  of  the  estate 
of  the  alleged  husband,  but  funds  held  in  trust,  for  the  plaintiffs  if  the 
marriage  were  annulled,  but  for  the  defendant's  infant  son  if  the  marriage 
were  held  valid. 

*This  so-called  "obligation  to  support"  turns  out  upon  analysis  to  con- 
sist of  a  legal  power  on  the  part  of  the  wife,  by  obtaining  necessaries  to 
create  a  duty  on  the  part  of  the  husband  to  pay  the  value  of  the  necessaries 
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to  support  the  wife,  they  could  not  be  allowed  in  the  principal  case  as 
the  husband  was  not  a  party  to  the  action.^  It  is  proposed  to  examine 
briefly  into  the  soundness  of  this  argument. 

At  the  outset  we  must  distinguish  between  three  classes  of  cases: 
(1)  action  for  divorce,  i.  e.,  for  the  dissolution  of  a  valid  marriage  for 
causes  arising  subsequent  to  its  inception;  (2)  those  for  the  "annul- 
ment" of  "void"  marriages;  (3)  those  for  the  annulment  of  "voidable" 
marriages. 

In  divorce  actions  proper,  alimony  pendente  lite  and  counsel  fees 
are  in  the  vast  majority  of  jurisdictions  granted  to  a  wife,  even  though 
she  is  a  defendant.*  However,  if  the  wife  has  in  fact  been  guilty  of 
misconduct  entitling  the  husband  to  a  decree,  the  cases  uniformly  hold 
that  the  husband  cannot,  if  he  has  refused  thereafter  to  cohabit  with 
the  wife,  be  liable  for  necessaries  furnished  her  by  others.^  This  is 
true,  even  though  these  others  are  unaware  of  the  wife's  misconduct; 
they  "act  at  their  peril".®  This  being  so,  obviously  there  is  no  duty  to 
support  after  the  misconduct;  nevertheless  alimony  pendente  lite  and 
counsel  fees  are  allowed.  It  is  believed  that  the  true  reason  for  this  is 
shown  by  the  fact  that  they  are  not  allowed  except  where  they  are 
necessary  in  order  to  enable  the  accused  wife  to  present  her  defense."' 
The  purpose  seems  to  be  the  protection  of  wives  who  are  innocent  of 
the  charges  against  them  from  the  danger  of  false  findings  of  fact  or 

to  those  furnishing  them.  Read  v.  Legard  (1851)  6  Ex.  636;  Ponder  v. 
Morris  &  Bros.  (1907)  152  Ala.  531,  44  So.  651 ;  Nissen  v.  Bendixsen  (1886) 
69  Cal.  521,  11  Pac.  29;  Wickstrom  v.  Peck  (1913)  155  App.  Div.  523, 
140  N.  Y.  Supp.  570.  See  also  Walling  v.  Hannig  (1889)  73  Tex.  580, 
11  S.  W.  547;  Jones  v.  Gutman  (1898)  88  Mo.  355,  364,  41  Atl.  792;  Bevier 
V.  Galloway   (1874)   71   111.  517,  518. 

'Another  and  possibly  sufficient  reason  was  that  the  funds  out  of  which 
the  payments  were  sought  were  in  the  hands  of  the  trustee,  who  was  not 
a  party  to  the  action;  but  the  majority  of  the  court  preferred  to  place 
the  decision  upon  the  grounds  stated  in  the  text. 

*N.  Y.  Code  of  Civ.  Proc.  §  1769.  Fountain  v.  Fountain  (1906)  80  Ark. 
481,  97  S.  W.  656  (wife,  plaintiff)  ;  Le  Roy  v.  Lc  Roy  (1916)  175  App.  Div. 
120,  161  N.  Y.  Supp.  503  (wife,  plaintiff;  only  counsel  fees  granted); 
Leslie  V.  Leslie  (1869)  6  Abb.  Pr.  (N.  S.)  193  (wife,  defendant).  Ill  Stat. 
Ann.  (1913)  §  4230;  Ala.  Civil  Code  (1907)  §  3803:  Ann.  Code  Ga.  (1914) 
§  2976;  Idaho  Rev.  Code  (1908)  §  2662;  Rev.  Stat.  Me.  (1916)  c.  65, 
§  6;  Gen.  Stat.  Kan.  (1915)  §  7577. 

"Denver  Dry  Goods  Co.  v.  Jester  (1915)  60  Colo.  290,  152  Pac.  903; 
Sawyer  v.  Richards  (1889)  65  N.  H.  185,  2?,  Atl.  150;  Brown  t.  Mudgett 
(1868)  40  Vt.  68;  Johnson  v.  Coleman  (1915)  13  Ala.  App.  520,  69  So.  318; 
Schnuckle  v.  Bierman  (1878)  89  III.  454;  Ogle  v.  Dershcm  (1904)  91  App. 
Div.  551,  86  N.  Y.  Supp.  1101;  Constable  v.  Rosener  (1904)  178  N.  Y.  587, 
70  N.  E.  1097,  affirming  without  opinion  82  App.  Div.  155,  81  N.  Y.  Supp. 
376;  Morgenroth  v.  Spencer  (1905)  124  VN'is.  564,  102  N.  W.  1086.  If 
cohabitation  continues,  husband  still  liable:  Robinson  v.  Gosnold  (1794) 
6  Mod.  171. 

•Gill  V.  Read  (1858)  5  R.  I.  343;  Steinfield  v.  Gerrard  (1907)  103  Me. 
151,  68  Atl.  630;  cf.  Vanuxen  v.  Rose  (1855)  7  Ind.  222.  If  such  others 
had  knowledge  of  the  separation,  of  course  they  cannot  hold  the  husband 
liable.  Middlebrook  v.  Slocum  (1908)  152  Mich.  286,  116  N.  W.  422; 
Williams  v.  Prince  (S.  C.  1848)  3  Strobh.  490. 

'Lake  V.  Lake  (1909)  194  N.  Y.  179,  87  N.  E.  87;  Brand  v.  Brand  (1^17) 
178  App.  Div.  822,  166  N.  Y.  Supp.  90;  Reed  v.  Reed  (1904)  70  Neb.  779, 
98  N.  \\.  73. 
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law;  to  accomplish  this  it  is  necessary  to  order  the  payments  in  ques- 
tion to  wives  who  may  later  be  proved  to  have  been  guilty.^ 

An  action  for  the  annulment  of  a  truly  "void"  marriage  is  really 
nothing  more  than  a  proceeding  which  asks  for  a  purely  declaratory 
decree.''  The  decree  is  therefore  not  necessary,  but  merely  desirable; 
the  nullity  of  the  marriage  may  be  shown  in  collateral  proceedings,  even 
though  no  decree  has  been  entered.^'^  If  alimony  pendente  lite  and 
counsel  fees  are  allowed  the  supposed  wife  who,  as  defendant,  is 
asserting  the  validity  of  the  marriage,^^  but  who  may  turn  out  never 
to  have  been  a  wife,  obviously  the  grant  can  be  defended  only  on  the 
basis  suggested  above  as  true  of  divorce  actions,  and  not  upwn  that  of 
a  duty  to  support. 

In  the  case  of  a  "voidable"  marriage,  properly  so-called,^-  while  the 
grounds  for  annulment  have  existed  from  the  time  of  the  marriage 
ceremony,  the  status  of  husband  and  wife  exists  until  an  annulment 
decree  is  entered. ^^  This  being  so,  there  is  until  the  annulment  decree 
is  issued,  an  obligation  to  support  the  wife  unless  she  has  misconducted 
herself,  and  as  the  proceeding  for  an  annulment  is  not  brought  on  the 

'An  additional  argument  against  the  reasoning  of  the  court  is  that 
while  alimony  pendente  lite  and  counsel  fees  are  not  allowed  where  the 
wife  has  means  to  defend  (see  footnote  7),  in  some  jurisdictions  there 
is  still  a  "duty  to  support"  (where  she  is  really  innocent)  even  though 
she  have  means  of  her  own."  De  Brauwere  v.  De  Brauwere  (1911)  203 
N.Y.  460,  96  N.  E.  722;  Weiserbs  v.  Weiserbs  (1918)  169  N.  Y.  Supp.  111. 
The  law  is  otherwise  in  some  states.  Hunt  v.  Haves  (1892)  64  Vt.  89, 
23  Atl.  920;  see  also  Thorpe  v.  Shapleigh  (1877)  67  Me.  235.  237;  John- 
ston V.  Sumner  (1858)  3  Hurl.  &  Norm.  261;  Oliver  v.  Webb  (1913)  12 
Ga.  App.  216,  76  S.  E.  1081  (wife  not  liable  unless  she  specifically  contracts 
to  be  so)  ;  Dolan  v.  Brooks  (1897)   168  Mass.  350,  47  N.  E.  408. 

'As  to  declaratory  judgments  in  Anglo-American  and  continental  law, 
see:  A  Modern  Evolution  in  Remedial  Rights — The  Declarator>'  Judgment. 
(1917)  16  Michigan  Law  Rev.  69;  The  Declarator>'  Judgment— A  Needed 
Procedural  Reform   (1918)   28  Yale  Law  Journal,  1;   (1919)   28  Ibid.  105. 

"Stein  V.  Dunne  (1907)  119  App.  Div.  1,  103  N.  Y.  Supp.  894,  aff'd 
190  N.  Y.  524,  83  N.  E.  1132;  see  McCuUen  v.  McCullen  (1914)  162  App. 
Div.  599,  601,  147  N.  Y.  Supp.  T069;  Earle  v.  Earle  (1910)  141  App.  Div. 
611,  615.  126  N.  Y.  Supp.  317;  Dye  v.  D>e  (1910)  140  App.  Div.  309,  310, 
125  N.  Y.  Supp.  242. 

"North  V.  North  (N.  Y.  1845)  1  Barb.  Ch.  241 ;  Higgins  v.  Sharp  (1900) 
164  N.  Y.  4,  58  N.  E.  9;  Griffin  v.  Griffin  (1872)  47  N.  Y.  134;  O'Dea  v. 
O'Dea  (N.  Y.  1884)  31  Hun,  441;  Wabberson  v.  Wabberson  (1899)  27 
Misc.  125,  57  N.  Y.  Supp.  405;  but  see  Freeman  v.  Freeman  (1891)  49 
N.  J.  Eq.  102,  23  Atl.  113. 

"L^'nfortunately  the  terms  "void"  and  "voidable"  are  used  without  care- 
ful analysis.  Under  the  N.  Y.  Dom.  Rel.  Law,  N.  Y.  Consol.  Law  c.  14 
(Laws  of  1909  c.  19)  §  6,  certain  marriages  are  declared  "absolutely  void", 
and  the  issue  of  such  marriages  are,  by  §  1745  of  the  Code  of  Civ.  Proc, 
declared    legitimate   children   of   the    innocent   party. 

"N.  Y.  Dom.  Rel.  Law,  supra,  footnote  12,  §  7. 

The  term  seems  to  be  used  also  to  describe  a  situation  in  which,  while 
the  status  of  husband  and  wife  will  be  treated  as  existing  until  the  decree 
is  entered,  after  that  date  the  relations  of  the  parties  inter  se  will  be 
adjusted,  so  far  as  possible,  as  though  no  marriage  had  ever  existed,  the 
"rights  of  third  persons"  being  "to  some  extent  protected".  Jones  v.  Brins- 
made  (1905)  183  N.  Y.  258,  76  N.  E.  22;  1  Bishop,  Marriage  &  Divorce 
§  118.     Lack  of  space  forbids  a  discussion  of  this  curious  local  situation. 
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ground  of  misconduct,  it  may  with  some  degree  of  plausibility  be 
asserted  that  the  grant  of  alimony  pendente  lite  and  counsel  fees  is 
based  upon  the  obligation  to  supiwrt.^*  As,  however,  under  the  New 
York  law  she  would  be  entitled  to  support  even  though  she  had  inde- 
pendent means,  but  not  to  the  alimony  and  counsel  fees  in  question 
unless  without  adequate  means,  it  is  believed  that  here  also  the  true 
basis  is  the  protection  of  defendants  who  may,  provided  they  obtain  a 
fair  hearing,  be  able  to  establish  the  validity  of  the  marriage. 

If  now,  after  the  supposed  husband's  death,  the  action  is  brought 
by  relatives  having  an  interest  to  do  so,  ought  the  result  to  be  different? 
It  would  seem  not,  if  the  views  above  set  forth  as  to  the  real  reason  for 
granting  the  allowance  in  question  during  the  husband's  lifetime  are 
sound.  Apparently  the  majority  of  the  court  would  allow  both  alimony 
and  counsel  fees  even  after  the  husband's  death,  if  they  were  to  be  paid 
out  of  his  estate,  on  the  theory  that  the  ''obligation  to  support"  is 
replaced  by  the  "interest  [which  the  wife  would  have  if  the  marriage 
were  valid]  in  the  husband's  estate".  In  the  principal  case,  however, 
the  fund  out  of  which  payment  was  sought  was  not  a  part  of  the 
husband's  estate,  but  was  vested  in  a  trustee  for  the  benefit,  if  the  mar- 
riage were  annulled,  of  the  plaintiffs,  if  it  were  held  valid,  for  the 
defendant's  infant  son.  The  defendant  herself  could  claim  no  part  of 
it;  she  was,  however,  interested  in  maintaining  her  standing  as  a  wife, 
and  if  left  without  means  to  employ  counsel  might  not  be  able  to  do  so. 
The  real  question,  it  is  submitted,  is,  whether  the  same  policy  which 
underlies  the  grants  where  the  husband  is  alive  does  not  demand,  as  the 
minority  of  the  court  assert,  the  payment  of  counsel  fees  in  such  a  case, 
although  not  of  alimony?  The  bringing  of  the  action  by  the  plaintiffs 
compels  the  defendant  to  defend  her  status  as  a  wife,  but  does  not 
throw  upon  her  any  additional  burden  in  the  way  of  support."  In  view 
of  the  hardship  and  possibility  of  an  erroneous  result  to  which  the 
action  exposes  the  defendant  who  has  not  the  means  to  employ  com- 
petent counsel,  it  is  respectfully  submitted  that  the  view  of  the  dis- 
senting judges  is  to  be  preferred  to  that  of  the  majority  and  that 
reasonable  counsel  fees  should  in  such  cases  be  awarded. 


The  Effect  of  Restrictive  Covenants  on  Marketable  Titles. — 
While  a  vendor  may  specifically  enforce  a  contract  for  the  sale  of  land 
to  recover  the  purchase  price;  in  order  to  do  so  he  must  offer  the 

"In  spite  of  the  fact  that  the  New  York  statutes  providing  for  alimony 
pendente  /i7r_and  counsel  fees  fail  to  provide  for  them  in  annulment  actions, 
they  are  "oh  general  equitable  principles"  allowed  in  an  action  for  the 
annulment  of  a  voidable  marriage  where  the  wife  is  defendant  and 
without  means  for  defense,  Erlanger  r.  Erlanger  (1916)  173  App.  Div. 
767,  159  N.  Y.  Supp.  353;  Oppcnhcimcr  v.  Oppenhcimcr  (1912)  153  App. 
Div.  636,  138  N.  Y.  Supp.  643;  cf.  Brand  :•.  Brand  (1917)  178  App.  Div. 
822,  166  N.  Y.  Supp.  90,  hut  are  denied  when  she  is  plaintiff.  Jones  v. 
Brinsmadc,  supra,  footnote  13.  The  "general  equitable  grounds"  can  only 
be  the  protection  of  the  supposed  wife  who  is  defending  her  matrimonial 
status. 

^'That  alimony  pendente  lite  ought  not  to  be  granted  in  such  a  case 
seems  clear.  After  the  death  of  the  husband  without  property  she  has 
absolutely  no  basis  for  any  claim  to  support,  be  the  marriage  valid  or 
invalid:  hut  so  long  as  he  lives,  she  may,  if  she  successfully  defends,  estab- 
lish her  claim  to  support  and  so  may  fairly,  for  the  reasons  suggested, 
be  granted  alimony  pendente  lite. 
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vendee  a  "marketable"  title,  one  not  subject  to  any  defect,^  incum- 
brance^  or  restriction.^  This  requirement  does  not  necessarily  depend 
upon  the  purchaser's  having  stipulated  in  the  contract  for  a  title  "free 
of  incTimbrances".  Such  a  condition  in  the  agreement  is  implied  tmless 
it  appears  distinctly  to  the  contrary,  and  unless  fulfilled  the  purchaser 
is  relieved  from  his  bargain.*  But  all  defects  in  the  title  do  not  con- 
stitute defences  to  an  action  for  specific  performance.  It  is  frequently 
said  that  a  title  that  is  reasonably  free  from  doubt  cannot  be  objected 
to  by  the  vendee.^  A  mere  possibility  of  an  adverse  claim  is  not  a 
defect.®  The  general  test  applied  is  not  whether  the  purchaser  will 
ever  be  incommoded  by  the  restriction  on  the  land,"  but  whether  the 
title  oflFered  is  marketable.^  Inasmuch  as  a  marketable  title  is  defined 
as  one  which  can  be  forced  on  an  unwilling  purchaser,^  this  test  must 
be  further  expanded  to  be  of  any  use.  An  outstanding  mortgage  or 
lien  where  the  court  can  decree  the  discharge  of  the  incumbrance  out 
of  the  purchase  money,  is  held  to  be  no  bar  to  the  vendor's  suit.^°  And 
it  would  seem  that  where  the  adverse  claimant  to  a  title  is  before  the 
court  his  claim  could  be  definitely  settled  so  as  to  render  the  title  no 

'Townshend  v.  Goodfcllow  (1889)  40  Minn.  312,  41  N.  W.  1056;  Zane 
V.  Weintz  (1903)  65  N.  J.  Eq.  214,  55  Atl.  641;  Martin  v.  Hamlin  (1900) 
176  Mass.  180,  57  N.  E.  381. 

'Giles  V.  Union  Land  Co.  (Tex.  1917)   196  S.  W.  312. 

nVetmore  v.  Bruce  (1890)  118  N.  Y.  319,  23  N.  E.  303;  Remsen  v. 
Wingert  (1906)  112  App.  Div.  234,  98  N.  Y.  Supp.  388  (easement)  ;  Raynor 
V.  Lyon  (N.  Y.  1887)  46  Hun.  227. 

"Bowen  v.  Vickers  (1839)  2  N.  J.  Eq.  520;  see  Moore  v.  Williams  (1889) 
115  N.  Y.  586,  592,  22  N.  E.  233.  "But,  aside  from  the  language  used  in 
the  contract  it  is  familiar  law  that  an  agreement  to  make  a  good  title  is 
always  implied  in  executory  contracts  for  the  sale  of  land,  and  that  a 
purchaser  is  never  bound  to  accept  a  defective  title,  unless  he  expressly 
stipulates  to  take  such  title,  knowing  its  defects." 

*ConIey  v.  Finn  (1898)  171  Mass.  70,  72,  50  N.  E.  460.  '"When  ques- 
tions as  to  the  validity  of  a  title  are  settled  beyond  a  reasonable  doubt, 
although  there  may  be  still  the  possibility  of  a  defect,  such  mere  possi- 
bility will  not  exempt  one  from  his  liability  to  complete  the  purchase  he 
has  made.' " 

•Bardes  v.  Herman  (1911)  144  App.  Div.  772,  \29  N.  Y.  Supp.  725; 
Post  V.  Bernheimer  (1883)  31  Hun.  247. 

/Brooklyn  Park  Comm.  v.  Armstrong  (1871)  45  N.  Y.  234,  248.  "When 
it  is  ascertained  that  there  is  an  existing  defect  in  the  title,  the  purchaser 
will  not  be  compelled  to  perform  on  the  allegation  that  it  is  doubtful 
whether  the  defect  will  ever  incommode  him." 

•Djker  Meadow  etc.  Co.  v.  Cook  (1899)  159  N.  Y.  6,  15,  53  N.  E.  690. 
"To  entitle  a  vendor  to  specific  performance,  of  a  contract  for  the  purchase 
and  sale  of  real  estate,  he  must  be  able  to  tender  a  marketable  title." 

•Pryke  v.  Waddingham  (1852)  10  Hare  *1,  8.  ".  .  .  that  the  rule 
rests  upon  this,  that  every  purchaser  is  entitled  to  require  a  marketable  title, 
by  which  I  understand  to  be  meant  a  title  which,  so  far  as  its  antecedents 
are  concerned,  may  at  all  times  and  under  all  circumstances,  be  forced  upon 
an  unwilling  purchaser." 

"Guild  V.  Atchison,  T.  &  S.  F.  R.  R.  (1896)  57  Kan.  70,  45  Pac.  82; 
Blanton  v.  Kentucky  Distilleries  etc.  Co.  (C.  C.  1902)  120  Fed.  318,  340, 
aff'd.  (C.  C.  A.  1906)  149  Fed.  31;  Frain  v.  Klein  (1897)  18  App.  Div.  64. 
45  N.  Y.  Supp.  394  (assessment  lien). 
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longer  uncertain.^^  The  more  difficult  question  arises  where  the  court 
cannot  remove  the  alleged  defect,  and  must  decide  whether  the  adverse 
claim,  incumbrance  or  restriction  is  substantial  enough  to  render  the 
title  unmarketable.  A  title  may  be  doubtful  where  the  defect  is  based 
(1)  on  an  uncertain  question  of  law,  or  (2)  on  the  existence  of  certain 
unknown  facts,  especially  where  these  facts  can  be  proved  only  by 
parol  or  equally  uncertain  evidence.^^  Where  there  was  a  doubtful 
question  of  law  involved,  the  early  English  practice  was  for  the  court 
to  decide  for  or  against  the  validity  of  the  title,  and  to  rule  accordingly 
on  the  vendor's  suit,  although  such  a  decision  would  not  be  res  judicata, 
if  the  titulary  defect  were  contested.^^  This  is  not  the  rule  today 
either  in  England^*  or  this  country.^'"'  It  is  commonly  said  that  a  pur- 
chaser will  not  be  compelled  to  buy  a  lawsuit.^*  So  where  the  law  is 
doubtful  the  court  will  not  compel  the  vendee  to  complete  his  contract, 
as  the  court's  opinion  of  the  law  might  not  be  binding  in  a  later  suit. 
But  if  the  specific  defect  in  the  title  the  vendor  offers,  has  been  definitely 
settled  by  precedents,  so  that  no  other  court  could  reasonably  decide 
in  favor  of  the  outstanding  claim,  the  title  is  held  to  be  marketable.^^ 
In  a  recent  suit  by  a  vendor  to  specifically  enforce  a  contract  for 
conveyance  of  land  on  Fifth  Avenue  near  Thirty-ninth  Street.  Bull  v. 
Burton  (1919)  227  N.  Y.  101,  124  N.  E.  Ill,  it  was  held  by  a  majority 
of  the  court  that  restrictive  covenants,  imposed  on  the  land  by  a 
predecessor  in  title,  against  the  erection  on  the  land  of  any  slaughter 
house,  smith  shop,  forge,  etc.,  or  other  noxious  business,  or  the  keeping 
of  any  stable  thereon,  were  restrictions  such  as  to  render  the  title 
defective  and  unmarketable.  While  outworn  restrictions  on  residential 
property,  where  the  character  of  the  neighborhood  has  changed  into  a 
business  district,  so  as  to  render  the  restrictions  of  little  benefit  to  the 
adjacent  dominant  estates  and  of  considerable  hardship  to  the  owner 

"Chesman  v.  Cummings  (1886)   142  Mass.  65,  7  N.  E.  13. 
"Fahy  v.  Cavanagh  (1S99)  59  N.  J.  Eq.  278,  44  All.  154. 
"See  note  in  Shapland  v.  Smith  (1780)  1  Brown  C.  C.  *75,  76. 

"Palmer  v.  Locke  (1881)  18  Ch.  D.  381,  388;  Pyrkc  r.  Waddingham, 
supra,  footnote  9;  Stapylton  v.  Scott  (1809)   16  Ves.  *272. 

"Zane  v.  Weintz,  supra,  footnote  1  ;  Richards  v.  Knight  (1902)  64  N.  J. 
Eq.  196,  53  Atl.  452;  Dyker  Meadow  etc.  Co.  v.  Cook,  supra,  footnote  8. 

"Boylan  v.  Wilson  (Ala.  1918)  79  So.  364,  366.  "One  who  has  contracted 
for  a  'good  title',  will  not  be  required  to  take  anything  but  a  'good  title', 
and  the  court  will  not  compel  him  to  buy  a  lawsuit." 

"Reformed  Protestant  Dutch  Church  v.  Madison  Ave.  Bldg.  Co.  (1915) 
214  N.  Y.  268,  108  N.  E.  444.  In  this  case  a  contract  for  the  conveyance 
of  property  on  Madison  Avenue  was  specifically  enforced.  The  property 
was  subject  to  a  general  restriction  that  no  buildings  should  be  erected 
on  the  block  other  than  dwelling  houses  of  at  least  two  stories  in  height. 
The  proposed  purchaser  desired  the  premises  as  a  site  for  a  large  apartment 
house,  and  the  contract  provided  that  it  should  not  be  enforceable,  if  the 
admitted  restrictions  would  prevent  the  erection  of  such  a  building.  It 
was  held  that  according  to  the  law  of  Now  York,  the  term  dwelling  house 
was  broad  enough  to  include  and  permit  an  apartment  house,  and  that 
any  suit  brought  to  interfere  with  the  purchaser's  use  of  the  property  for 
an  apartment  house  would  be  determined  by  the  rule  of  stare  decisis  and 
the  restriction  therefore  would  not  prevent  the  vendor  from  enforcing 
specific  performance  of  the  contract  in  question. 
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of  such  property,  may  not  be  enforceable/*  in  this  case  the  covenants 
were  something  more  than  mere  restrictions  to  preserve  a  residential 
section.  Presumably  a  first  class  business  house  on  Fifth  Avenue 
might  yet  object  to  the  erection  of  a  stable  next  door.  At  least  the 
^uestion  of  their  enforceability  would  seem  to  be  sufficiently  doubtftil 
to  prevent  such  a  title  being  marketable. 

The  dissenting  opinion  considered  it  absurd  that  these  restrictions 
should  be  considered  incumbrances,  that  land  worth  $19,700  a  front 
foot  should  ever  be  used  for  a  slaughter  house,  smith  shop,  etc.,  and 
that  such  a  title  was  completely  marketable.  And  this  brings  up  the 
question  whether  the  rule  of  marketability  should  be  extended  to  cases 
where  the  incumbrance  is  a  restriction  which  is  unlikely  ever  to  be  a 
burden  on  the  owner's  actual  use  of  the  property.  It  is  true  that  where 
a  defect  in  a  title  rests  on  a  mere  possibility  of  an  outside  claim 
existing  or  on  the  remote  contingency  of  a  future  event,  the  title  is 
not  unmarketable."  But  if  a  reasonable  doubt  as  to  such  a  defect 
exists,  the  purchaser  will  not  be  compelled  to  receive  the  land.^"  In 
Bull  V.  Burton,  supra,  the  defect  asserted  by  the  vendee  was  in  effect, 
that  if  the  contingency  arose  that  the  owner  of  the  land  wished  to 
maintain  a  slaughter  house,  smith  shop,  etc.,  his  rights  of  ownership 
would  be  restricted.  If,  despite  the  great  value  of  the  property,  the 
owner  should  actually  wish  to  carry  on  such  business  the  court  would 
have  had  to  find  the  title  unmarketable.  It  might  find  conceivably  that 
the  purchaser,  despite  his  assertions  to  the  contrary,  could  not  possibly 
desire  then,  nor  at  any  future  time,  to  erect  such  buildings.^^  But  this 
would  be  extending  the  remote  contingency  doctrine  beyond  its  present 
application  and  would  not  seem  to  be  warranted  by  the  facts  in  this 
case.^^ 

"Trustees  of  Columbia  College  v.  Thacher  (1882)  87  N.  Y.  311;  14 
Columbia  Law  Rev.  438. 

"Rife  V.  Lybarger  (1892)  49  Oh.  St.  422,  31  N.  E.  768;  Camberling  v. 
Purton  (1891)  125  N.  Y.  610,  26  N.  E.  907;  Bardes  v.  Herman,  supra, 
footnote  6;  Post  v.  Bemheimer,  supra,  footnote  6.  But  this  contingency 
must  be  very  remote. 

"Hess  r.  Bowen  (C.  C.  A.  1917)  241  Fed.  659;  Doutney  v.  Lambie 
(1911)  78  N.  J.  Eq.  277,  78  Atl.  746;  Remsen  v.  Wingert,  supra,  footnote 
3;  Baker  v.  Baker  (1918)  284  111.  537,  120  N.  E.  525  {Semble)  ;  Dole  v. 
Shaw  (1918)  282  111.  642,  118  N.  E.  1044. 

*^In  some  classes  of  cases,  notably  party  wall  agreements,  restrictions  on 
land  which  are  offset  by  reciprocal  benefits  are  held  by  the  courts  to  be 
well  recognized  benefits  to  the  land  rather  than  burdens,  and  hence  not 
incumbrances  on  the  title,  Hendricks  v.  Stark  (1867)  37  N.  Y.  106,  the 
court  in  such  cases  apparently  believing  that  the  likelihood  of  anyone 
objecting  to  such  arrangements  is  too  remote  a  possibility  to  render  the 
land  unmarketable.  In  Riggs  v.  Parsell  (1876)  66  N.  Y.  193,  this  doctrine 
was  applied  to  property  on  a  block  where  there  was  a  general  restriction 
requiring  that  a  courtyard  be  left  in  front  of  each  house.  The  case  was 
later  reversed  when  it  was  alleged  that  the  restrictions  did  depreciate 
the  market  value  of  the  land.  Riggs  v.  Pursell  (1878)  74  N.  Y.  370.  The 
purchase  was  made  at  a  judicial  foreclosure  sale  and  the  original  case 
was  later  distinguished  on  that  ground.  See  Wetmore  v.  Bruce,  supra, 
footnote  3,  at  p.  2,2Z;  Scudder  v.  Watt  (1904)  98  App.  Div.  228,  231,  90 
N.  Y.  Supp.  605.  It  is  difficult,  however,  to  see  any  distinction  as  regards 
this  point  between  a  private  and  a  judicial  sale.  It  is  surprising  that  the 
court  should  render  its  own  proceedings  of  greater  hazard  to  the  purchaser 
than  a  private  sale. 

°C/.  Dethoff  V.  Voit  (1916)  172  App.  Div.  201,  158  N.  Y.  Supp.  522. 
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Threat  to  Sue  as  Constituting  Duress. — Duress  was  one  of  the 
earliest  defences  at  law  to  an  action  on  a  written  contract  or  a  sealed 
instrument.^  From  a  narrow  and  restricted  scope,  it  has  expanded 
progressively  into  a  broad  and  plastic  legal  principle.  Yet  even  today 
it  does  not  comprise  every  case  of  coercion,  but  merely  those  kinds  of 
compulsion  of  which  organized  society  disapproves,^  so  that  it  is  diffi- 
cult to  determine  what  the  boundaries  of  the  doctrine  of  duress 
actually  are. 

In  the  first  place,  "duress"  presumes  a  certain  state  of  mind,  where 
the  will  power  is  said  to  be  overcome.''  But  to  draw  any  hard  and  fast 
line  between  those  acts  which  are  compulsory  and  those  acts  which 
are  voluntary  is  impossible.*  In  all  cases  of  duress,  strictly  speaking, 
some  act  has  been  performed,  though  it  may  be  unwillingly.  Such  an 
act  is  not  void,  but  merely  voidable.*  However  where  pressure  beyond 
a  certain  point  is  applied  to  induce  another  to  perform  an  act,  it  is 
essentially  unfair  to  hold  him  responsible  as  for  acts  performed  free 
trom  circumstances  of  compulsion,  for  reasons  strikingly  analogous  to 
those  operating  in  cases  of  undue  influence  and  fraud.®  In  early  law, 
this  degree  of  pressure  was  said  to  be  such  as  would  overcome  thi-  will 
power  of  a  courageous  man,  a  rule  which  was  later  relaxed  to  the 
standard  of  firmness  set  by  an  ordinary  man.''  Today,  some  jurisdic- 
tions have  abandoned  any  extrinsic  standard,  and  confine  themselves 
to  the  consideration  of  the  ago,  health  and  state  of  mind  of  the 
particular  party  before  the  court.* 

Although  it  is  essential  for  the  party  setting  up  duress  as  a  defence 
to  show  that  his  mind  was  actually  so  affected  by  the  conduct  of 
others  as  to  be  incapable  of  ''voluntary''  action,  that  in  not  sufficient. 

'Sheppard's  Touchstone,  *60  et  seq.  Though  at  one  time,  equitable 
duress  was  far  broader  in  scope  than  common  law  duress,  today  it  seems 
clear  that  the  common  law  has  adopted  the  equitable  definition. 

^Neither  the  decree  of  a  court  of  equity,  Eldridge  v.  Trustees  of  Schools 
(1884)  111  111.  576,  nor  a  judgment  at  law.  Finkclstonc  v.  Lanzke  (1909) 
63  Misc.  330,  117  N.  Y.  Supp.  183,  constitutes  duress. 

'Wolff  V.  Bluhm   (1897)   95  Wis.  257.  70  X.  W.  7i. 

*Salmond.  Judisprudcnce  (2nd  ed.)  §  124  (5). 

^National  Bank  v.  Wheelock  (1895)  52  Ohio  534.  40  N.  E.  636;  Colon 
&  Co.  V.  East  189th  St.  Bldg.  &  Const.  Co.  (1910)  141  App.  Div.  441.  126 
N.  Y.  Supp.  226.  Duress  was  a  defence  in  early  law  to  an  action  on  a 
bond  and  it  seems  as  if  a  bond  so  procured  was  void  in  the  sense  that 
the  supposed  obligee  acquired  no  valid  claim.  Ames,  Lectures  on  Legal 
History,   113. 

"The  boundary  between  duress  and  undue  influence  is  not  distinctly 
drawn  in  the  cases.  Eadie  v.  Simmon  (1862)  26  N.  Y.  9  (scmbic).  Com- 
pare the  language  used  in  Galusha  7:  Sherman  (1900)  105  Wis.  263.  81 
N.  W.  495  with  that  in  Haydock  v.  Haydock  (1881)  33  N.  J.  Eq.  494.  In 
a  true  case  of  undue  influence,  however,  the  party  influenced  is  imaware 
that  the  influence  is  being  exercised.  Morley  ?•.  I.oughran  [18*'3]  1  Ch. 
736.  The  question  seems  to  be  whether  or  not  the  party  has  been  sub- 
jected to  an  improper  motive  for  action.  Fairbanks  v.  Snow  (1887)  145 
Mass.  153. 

'Harmon  r:   Harmon    (1873)    61    Me.  227;    Campbell   f.   Chabot    (1916)  « 

115  Me.  247,  98  Atl.  746.  ■ 

•Galusha  v.  Sherman,  suf>ra,  footnote  6:  Cribbs  tv  Sowle  (1891)  87  Mich. 
340,  49  N.  W.  587;  Parmentier  v.  Pater  (1885)   13  Ore.  12,  9  Pac.  59. 
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For  under  some  circumstances,  it  is  perfectly  legitimate  to  coerce 
others.  Originally,  nothing  short  of  force,  threats  to  kill  or  maim, 
imprisonment  or  beating  was  considered  unfair  means  of  coercion.® 
But  just  as  the  law  came  to  take  a  more  liberal  view  of  what  constituted 
a  coerced  will  power,  it  admitted  that  there  were  means  of  coercion 
which,  though  more  subtle  than  the  bludgeon,  were  really  no  less  uncon- 
scionable. So  today,  the  question  of  duress  involves  two  questions: 
(1)  Was  the  will  power  of  the  party  overcome?  (2)  Were  the  means 
employed  to  overcome  it,  unfair?  Of  the  two  questions,  the  latter  is 
the  more  perplexing. 

The  means  of  compulsion  may  consist  of  both  acts  and  threats  of 
acts.  Though  the  act,  or  act  thrt-atenod  is  such  as  one  ordinarily  may 
do  without  incurring  a  duty  to  pay  damages,  it  does  not  necessarily 
follow  that  one  may  also  employ  such  act  or  threat  to  obtain  something 
of  another  to  which  one  is  not  otherwise  entitled.  As  to  the  bringing 
of  a  criminal  action,  it  is  well  settled,  that  even  where  there  is  a  valid 
ground  for  prosecution,  one  may  not  use  the  threat  of  such  a  prosecu- 
tion for  such  a  purpose.^"  The  bringing  of  a  civil  action,  however, 
rests  on  a  different  footing.  A  threat  to  sue  is  not  generally  the  sort 
of  thing  which  tends  to  deprive  a  man  of  his  volition.  No  social  stigma 
results  from  such  a  suit,  nor  is  there  anything  to  prevent  the  threatened 
party  from  asserting  his  defense  before  a  tribunal.  So  where,  to  avoid 
litigation,  one  pays  money  which  he  claims  not  to  owe,  he  is  merely 
buying  his  peace,  and  no  clement  of  duress  is  present. ^^  But  where 
there  is  no  reasonable  bona  fide  cause  of  action,  an  abuse  of  process 
under  circumstances  of  peculiar  hardship,  is  duress."  For  in  such 
a  case,  quite  apart  from  all  question  of  duress,  it  seems  that  there  is 
a  legal  duty  not  to  invoke  such  process.  So  in  general,  wherever  one 
is  under  a  duty  to  di),  or  refrain  from  doing,  a  particular  act,  and  he 

'Sheppard's  Touchstone,  *60  ct  scq. 

"The  reason  for  this,  it  is  submitted,  is  that  quite  apart  from  the  ele- 
ment of  compounding  an  offence,  the  right  to  prosecute  is  only  on  behalf 
of  the  public  welfare,  and  not  for  individual  gain.  So  a  threat  to  prosecute 
in  a  matter  unconnected  with  the  demand  may  constitute  duress,  Thompson 
V.  Niggley  (1894)  53  Kan.  664.  35  Pac.  290,  and  the  truth  of  the  criminal 
charge  is  immaterial.  Morse  v.  Woodworth  (1892)  155  Mass.  233,  29  X.  E. 
525;  Wilbur  z:  Blanchard  (1912)  22  Idaho  517,  126  Pac.  1069  (under  code)  ; 
Williams  v.  Bayley  (1866)  1  H.  L.  200.  But  where  criminal  liability  is 
merely  mentioned  as  incidental  to  settling  a  civil  claim,  it  does  not  con- 
stitute duress.  Ingebrigt  v.  Seattle  Taxicab  etc.  Co.  (1914)  78  Wash.  433, 
139  Pac.  188.  The  threat  of  prosecution  must  actually  have  the  effect  of 
coercing  the  mind  of  the  party  alleging  duress.  Cantonwine  i:  Bosch  Bros. 
(1910)  148  Iowa  496.  127  N.  W.  657;  Comstock  v.  Tupper  (1878)  50  Vt. 
596  (semble).  And  it  seems  that  the  courts  are  stricter  where  the  "ordinary 
firmness"  rule  is  adopted.     Harmon  i'.  Harmon,  supra,  footnote  7. 

"Dunham  v.  Griswold  (1885)  100  N.  Y.  224,  3  N.  E.  76;  Lilienthal  v. 
Bechtel  Brewing  Co.  (1907)  118  App.  Div.  205,  102  N.  Y.  Supp.  1051; 
Lawrence  v.  Morris  (1915)  167  App.  Div.  186,  152  X.  Y.  Supp.  777;  Walla 
Walla  Fire  Ins.  Co.  v.  Spencer  (1909)  52  Wash.  369,  100  Pac.  741;  Holt 
V.  Thomas  (1894)  105  Cal.  273,  38  Pac.  891;  Harris  v.  Tyson  (1855)  24 
Pa.  347.  As  to  threats  to  forclose  a  mortgage  or  file  a  lien :  Abclman  v. 
Indelli  &  Conforti  Co.  (1915)  170  App.  Div.  740.  156  X.  Y.  Supp.  401; 
Hart  z:  Strong  (1899)  183  111.  349,  55  X.  E.  629;  Helmeck  z:  Carter  (1912) 
171   111.  App.  25. 

"Chandler  v.  Sanger  (1874)  114  Mass.  364. 
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violates  this  duty  for  the  purpose  of  enforcing  a  demand  for  something 
to  which  he  has  no  right,  if  the  element  of  peculiar  hardship  is  added, 
a  case  of  duress  is  made  out.^^ 

In  a  recent  case,  Harris  v.  Flach  (111.  1919)  124  X.  E.  777,  A  had 
commenced  a  judicial  proceeding  to  have  a  conservator  appointed  for 
JB,  an  aged  widow  in  a  state  of  nervous  breakdown,  for  the  purpose 
of  inducing  her  to  execute  a  trust  deed  to  him.  B,  terrified  by  the 
prospect  of  going  into  court,  executed  the  deed.  A  year  later,  in  a 
second  proceeding  a  conservator  was  actually  appointed.  At  the  suit 
of  the  heirs,  the  court  set  aside  the  deed  as  having  been  procvtred  by 
duress.  In  doing  so,  the  court  seems  to  have  applied  the  liberal 
doctrine  that  in  determining  whether  there  has  been  coercion,  the  cir- 
cimastances  of  the  parties  will  be  considered.^*  That  unfair  means  were 
here  used  is  clear  as  a  matter  of  fact,  but  not  so  clear  as  a  matter  of 
law.  It  seems  in  view  of  the  actual  appointment  of  a  conservator  for 
B  some  time  later,  that  A  had  a  good  cause  of  action.  For  him  to 
bring  such  an  action  was  ordinarily  a  privilege  of  his.  Is  the  uncon- 
scionable exercise  of  a  privilege,  duress?  A  few  cases  indicate  that 
this  may  be  so."  Threats  of  litigation  used  for  improper  purposes 
against  one  whose  health  and  powers  are  failing,  have  been  held  to 

"Where  the  defendant  has  wrongfully  withheld  property  from  the 
plaintiff,  the  failure  immediately  to  obtain  which  would  work  irreparable 
hardship  upon  the  plaintiff,  the  latter  may  recover  money  paid  for  the 
release  of  the  goods.  Smith  v.  Houston  National  Exch.  Bank  (Tex.  1918) 
202  S.  W.  181;  Siverson  v.  Clanton  (1918)  88  Ore.  261,  170  Pac.  933;  cf. 
Silliman  v.  United  States  (1879)  101  U.  S.  465.  But  where  A  refuses  to 
surrender  property  to  which  B  is  legally  entitled,  though  A  through  ignor- 
ance bona  fide  believes  otlierwise,  and  B  pays  for  the  release,  there  is  a 
conflict  of  authority  as  to  whether  there  is  duress.  In  some  jurisdictions, 
it  is  so  considered,  Fargusson  v.  Winslow  (1885)  34  Minn.  384,  but  the 
better  view  would  seem  to  be  that  there  is  no  duress.  Turner  v.  Barber 
(1901)  66  N.  J.  L.  496,  49  Atl.  677;  Doyle  v.  Trinity  Church  (1892)  133 
N.  Y.  372,  31  N.  E.  22;  Hackley  v.  Headley  (1881)  45  Mich.  569  (semble). 
On  tender  of  the  proper  amount  in  satisfaction,  a  mortgagee  or  lienee  is 
not  entitled  to  insist  on  his  lien,  and  where  he  does  so  to  enforce  harsh 
demands,  it  is  duress.  Redford  v.  Weller  (1911)  27  S.  D.  334,  131  N.  \V. 
296  (under  code);  Kilpatrick  v.  Germania  Ins.  Co.  (1905)  183  N.  Y.  163, 
75  N.  E.  1124;  Rowland  v.  Watson  (1906)  4  Cal.  App.  476,  88  Pac.  495. 
And  the  same  result  has  been  reached  on  a  threat  to  cut  off  water,  Lehigh 
Coal  &  Nav.  Co.  v.  Brown  (1882)  100  Pa.  338,  or  gas,  Koenig  v.  Peoples 
Gas,  Light  &  Coke  Co.  (1910)  153  111.  App.  432  (scnible),  where  the  party 
threatening  has  no  privilege  to  do  so.  Vyne  f.  Glenn  (1879)  41  Mich.  112 
(threat  to  prevent  other  debtors  from  paving  their  debts)  ;  Faulkner  i: 
Faulkner  (1914)  162  App.  Div.  848,  147  N.  Y.  Supp.  745  (threat  to 
desert  wife). 

"See  footnote  8,  supra. 

"Where  A  brought  a  taxpayer's  suit  merely  to  compel  B  to  pay  him  to 
discontinue  it,  this  was  held  duress  whether  A  had  a  good  cause  of  action 
or  not.  Rees  v.  Schmits  (1911)  164  111.  App.  250,  though  it  would  seem 
that  the  decision  might  be  supported  on  the  quasi-public  nature  of  the 
action.  Cf.  footnote  10,  s^ipra.  An  attachment  in  pursuance  of  an  appar- 
ently bona  fide  cause  of  action,  exercised  under  circumstances  of  excep- 
tional hardship,  was  held  to  be  duress.  Collins  v.  Westbury  (S.  C.  1799) 
2  Bay  211.  So  also  for  a  joint  promisee  in  a  policy  of  insurance  to  refuse 
to  unite  in  submitting  proofs  of  loss,  Grutzkow  Bros.  Co.  r.  Breese  (1897) 
96  Wis.  591,  72  N.  W.  45,  but  these  cases  are  clearly  exceptional. 
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amount  to  duress.^'  And  this  is  in  line  with  the  policy  of  the  law  to 
examine  carefully  all  transactions  where  aged  and  feeble  minded  people 
are  involved.'^  Some  cases  similar  to  the  principal  case  have  been 
worked  out  on  the  basis  of  a  dilemma,  to  the  effect  that  if  the  proceed- 
ings were  not  well  grounded,  and  so  brought  without  right,  they 
amounted  to  duress,  while  if  B  actually  was  non  compos,  the  deed  was 
voidable  for  that  reason.^®  But  the  soundest  way,  it  is  submitted,  to 
explain  such  cases,  is  on  the  ground  that  the  doctrine  of  duress  is  still 
in  process  of  development,  and  that  the  prevailing  notions  of  what 
constitutes  equitable  and  decent  conduct  furnish  the  basis  for  the 
legal  definition  of  duress. 


Inherent  "Equitable"  Powers  of  Law  Courts. — An  interesting 
question  was  presented  in  Williams  v.  Miller  (D.  C,  "W.  D.,  Va.  1918) 
249  Fed.  495,  and  a  decision  reached  by  an  ingenious  line  of  argument. 
The  decision  and  reasoning  on  which  it  was  based  were  affirmed  in 
MiUer  v.  WUliams  (C.  C.  A.,  4th  Cir.  1919)  258  Fed.  21G.  A  recovered 
judgment  against  B,  a  citizen  of  West  Virginia,  on  the  law  side  of  the 
Federal  District  Court  of  West  Virginia.  Because  of  fraud  practiced 
by  B,  A  gave  him  a  release  of  the  jadgment,  which  release  was  recorded 
in  the  Clerk's  office  of  the  court  in  which  the  judgment  was  rendered.^ 
Later  A  discovered  that  B  had  property  in  Virginia,  wished  to  attach 
the  same,  and  having  served  the  defendant  in  that  state,  brought  an 
action  on  the  equity  side  in  the  Federal  District  Court  uf  Virginia 
to  cancel  the  release  and  subject  B's  Virginia  land  to  A's  original 
claim.  B  relied  on  §  723  of  the  Revised  Statutes,^  which  provides : 
"Suits  in  equity  shall  not  be  sustained  in  any  court  of  the  United 
States  in  any  case  where  a  plain,  adequate,  and  complete  remedy  may 
be  had  at  law."  His  contention  thereunder  was  that  A  could  have 
procured  the  West  Virginia  law  court  to  cancel  the  entry  of  satisfaction 
because  of  the  jurisdiction  of  that  court  over  its  own  records  and  that 
failure  to  pursue  this  procedure  deprived  B  of  a  right  of  trial  by  jury. 
The  court  admitted  that  an  application  to  the  We^t  Virginia  law  court 
was  possible,  but  pointed  out  that  the  law  court's  action  in  this  matter 
would  have  been  but  the  exercise  of  an  inherent  "equitable  power", 
and  since  the  question  could  have  been  brought  on  by  motion,  no  jury 
trial  of  the  issue  could  therefore  have  been  demanded.  The  court  con- 
cluded that  it  would  be  a  foolish  thing  to  send  B  from  an  equity  court 
to  a  law  court  to  procure  equitable  relief,  and  granted  the  plaintiff 
the  desired  decree. 

It  is  undoubtedly  true  today  that  a  court  of  law  will  entertain  a 

'•Parker  v.  Hill  (1908)  85  Ark.  363,  108  S.  W.  208;  Foote  v.  De  Poy 
(1905)  126  Iowa  366,  102  N.  W.  112.  But  there  is  no  duress  where  a  threat 
to  have  a  guardian  appointed  is  properly  used.  Lawrence  v.  Morris,  supra, 
footnote  11. 

"Blackford  v.  Christian  (1829)  1  Knapp  73,  77;  Shakespeare  v.  Mark- 
ham  (1878)  72  N.  Y.  400.  403. 

"Cummings  v.  Ince  (1847)  11  Q.  B.  *112;  see  Foote  v.  De  Poy,  supra, 
footnote  16. 

'Ross  V.  Miller   (C.  C.  A.   1918)   252  Fed.  697. 

*36  Stat.  1163,  U.  S.  Comp.  Stat.   (1916)   §  1244. 
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motion  to  cancel  a  mistaken  or  fraudulent  entry  of  satisfaction,^  and 
the  power  of  the  court  thus  to  act  has  been  ascribed  to  its  control  over 
its  records.*  It  is  true  that  the  plaintiff  may  be  required  to  release 
the  defendant  to  the  extent  of  the  amount  he  has  paid^  or  that  the 
judgment  may  be  declared  reinstated  to  the  extent  of  the  amount 
unpaid.®  The  order  of  the  court  sometimes  directs  the  clerk  to  remove 
the  satisfaction  piece  from  the  files/  and  sometimes  contains  an  order 
vacating  the  satisfaction  and  causing  the  clerk  to  annex  a  copy  of  the 
rule  to  the  record.^  Now  and  again,  however,  loose  talk  is  indulged 
in  to  the  effect  that  the  law  court,  in  using  its  power  as  above  indicated, 
is  exercising  what  is  termed  an  "equitable  jurisdiction"  assumed  by 
courts  of  law.® 

For  what  reasons  can  this  jurisdiction  of  the  law  court  be  deemed 
"equitable"?  When  the  court  speaks  of  "inherent  equitable  jurisdic- 
tion" it  seems  that  it  must  mean  one  of  two  things :  either  that  courts 
of  law  took  over  this  form  of  relief  from  courts  of  equity,  or  that  it 
has  characteristics  so  common  to  equitable  actions  and  rare  in  actions 
at  law  as  to  stamp  it  as  inherently  "equitable"  in  nature. 

To  consider  this  last  first:  the  fact  that  the  order  may  be  directed 
to  a  person  to  do  a  thing  gives  no  basis  for  identifying  it  with  an 
equitable  decree,  since  it  does  not  order  the  defendant  to  do  some- 
thing, but  announces  the  fact  of  cancellation  and  directs  the  clerk  of 
the  court,  a  ministerial  officer,  in  pursuance  thereof  to  change  the 
record.^"  The  failure  unconditionally  to  vacate  the  record  of  satis- 
faction where  the  defendant  has  already  paid  part  does  not  stamp  the 
proceeding  indubitably  as  equitable,  merely  because  of  a  common-sense 
requirement.  This  brings  us  to  the  point  of  considering  whether  tlie 
procedural  form  of  motion  is  a  sure  indication  of  the  equitable  nature 
of  the  relief  sought.    Obviously  it  is  not. 

In  addition,  the  history  of  the  power  of  the  court  to  give  relief  in 
the  case  of  a  fraudulently  entered  judgment  or  satisfaction  will,  it  is 
believed,  point  to  an  origin  quite  definite  and  founded  not  in  equity 
but  in  law.  In  the  principal  case  the  plaintiff  sought  to  escape  the 
effect  of  the  release  and  enjoy  the  judgment.  It  will  be  illuminating 
to  consider  the  reverse  of  this  situation,  viz. :  where  the  defendant 
wished  to  vacate  a  judgment  and  enter  up  satisfaction  where  he  had 
been  discharged  by  the  giving  of  the  release  after  the  judgment.  Here 
the  defendant  applied  for  a  writ  of  audita  querela,  said  by  Blackstone 

'Keogh  V.  Dclaney  (1878)  40  N.  J.  L.  97;  Fuller  v.  Baker  (1874)  48 
Cal.  632;  Cohen  v.  Camp  (1870)  46  Mo.  179;  but  see  Henley  v.  Hastings 
(1853)  3  Cal.  *341. 

*Ackerman  v.  Ackerman  (1882)  44  N.  J.  L.  173;  Murphy  v.  Flood  (Pa. 
1853)  2  Grant  *411 ;  see  \\^ilson  v.  Stilwell  (1863)  14  Oh.  St.  464,  468. 

'Faughnan  v.  City  of  Elizabeth  (1895)  58  N.  T.  L.  309,  33  Atl.  212;  see 
Lee  V.  Vacuum  Oil  Co.  (1891)   126  N.  Y.  579,  27  N.  E.  1018. 

"Haggin  V.  Clark  (1882)  61  Cal.  1. 

'McGregor  v.  Comstock   (1863)   28  N.  Y.  237. 

"Warden  v.  Eden  (N.  Y.  1800)  2  Johns.  121,  126,  afd.  (1801)  2  Johns. 
258. 

"See  Laughlin  v.  Fairbanks  (1844)  8  Mo.  367,  372. 

'"Wardcll  v.  Eden,  supra,  footnote  8;  McGregor  z\  Comstock,  supra, 
footnote  5. 


NOTES  85 

to  be  ''in  the  nature  of  a  bill  in  equity"/^  but  also  classified  as  one  of 
the  "proceedings  in  the  nature  of  appeals  from  the  proceedings  of  the 
King's  courts  of  law".^^  This  description  of  the  writ  as  being  "in  the 
nature  of  a  bill  in  equity"  seems  merely  a  way  of  saying  that  the  relief 
resembles  that  which  a  court  of  equity  might  give,  and  obviously  does 
not  deny  that  the  writ  is  issued  by  a  law  court.  Later  (it  is  not  clear 
at  just  what  time)  the  defendant  was  granted  relief  on  motion  "in 
cases  of  evident  oppression"/-'  and  subsequently  the  practice  freely  to 
give  relief  on  motion  in  similar  cases  became  well  recognized.^*  But 
a  di.stinction  was  made  in  tho.^o  cases  in  which  the  parties'  affidavits 
were  contradictory.  Where  there  was  no  doubt  as  to  any  issue  of  fact, 
the  motion  was  entertained.  But  where  material  facts  were  contro- 
verted, the  court,  disinclined  to  resolve  the  difficulty,  adopted  various 
expedients  to  es^eapc  this  task.  The  defendant  might  be  told  to  bring 
his  audita  quenlay'  or  an  action  at  law,^'^  or  the  parties  might  be 
directed  to  frame  is>ues;  ^"  and  in  one  case  an  application  to  equity 
was  advi.sed,  although  the  court  expres.sly  affirmed  its  jurisdiction  to 
grant  relief.^^  AVhere  a  release  was  pleaded  by  the  judgment  debtor, 
it  was  thought  eminently  necessary  to  put  him  to  his  audita  querela^ 
A  like  procedure  has  been  followed  where  the  plaintiff  has  on  motion 
sought  relief  .similar  to  that  asked  in  the  principal  case.  Where  there 
was  no  conflict  of  evidence  the  i)laintitT's  motion  was  granted,  as  has 
been  pointed  out  above.-"  Wliere  the  plaintiff  in  effect  asked  to  have 
a  release  set  aside  because  of  fraud,  which  was  denied  by  the  defendant, 
the  defendant  was  put  to  his  audita  querela.-^     Later  cases,  in  which 


"3  BL  Comm.  *405. 

'-3  Bl.  Comm.  *402. 

"Anon.  (1700)  1   Salk.  93,  note  a;  3  Bl.  Comm.  *406. 

"Potter  V.  Hunt  (1888)  68  Mich.  242,  36  N.  W.  58;  Everitt  v.  Knapp 
(N.  Y.  1810)  6  lohns.  331;  see  Parker  v.  Judge  of  Calhoun  Circuit  (1872) 
24  Mich.  408;  Spafford  z:  City  of  Janesville  (1862)  15  Wis.  *474,  478.  Cf. 
Strohcim  t'.  Dcimcl  (C.  C.  1806)  73  Fed.  4.^0.  This  case  was  reversed  on 
appeal,  Strohcini  f.  Dcimcl  (C.  C.  A.  1897)  77  Fed.  802,  on  the  grounds 
that  the  plaintiff  had  failed  to  make  out  a  cause  of  action.  The  court 
seems  to  have  admitted  the  propriety  of  the  defendant's  seeking  his  relief 
by  motion,  but  intimated  at  p.  805,  that  audita  querela  would  have  been 
the  better  practice. 

"See  Wicket  v.  Creamer   (1699)   1   Salk.  *264. 

'•Hooper  v.  Smith  (1889)  74  Wis.  530,  43  N.  W.  556;  Lister  v.  Mundell 
(1799)  1  Bos.  &  Pul.  427. 

"Coolcv  z:  Gregory  (1862)  16  Wis.  *303 ;  Horner  &  McCann  v.  Hower 
(1861)  39  Pa.  126. 

"Lansing  v.  Orcott  (N.  Y.  1819)   16  Johns.  4. 

"In  Warden  v.  Eden,  supra,  footnote  8,  Kent,  T.,  at  p.  262,  said:  "But, 
as  Lord  Holt  o!)ser\'cd,  (1  Ld.  Ray.  439,  445.  1  Salk.  264)  if  the  ground 
of  the  application  be  a  release,  or  other  matter  of  fact,  it  is  reasonable 
to  put  the  party  to  his  audita  querela,  because  the  plaintiff  may  deny  it; 
and  if  he  deny  it,  the  court  will  not  relieve  upon  motion." 

^Supra,  footnote  3. 

"Baker  v.  Ridgway  (1824)  2  Bing.  41.  In  this  case,  the  plaintiff,  in- 
duced by  the  fraud  of  the  defendant,  who  had  been  taken  in  custody  for 
debt,  released  the  defendant  but  subsequently  retook  him.     The  defendant 
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material  facts  were  put  in  issue,  dismissed  the  motion  and  ordered 
an  action  to  be  brought,^^  directed  the  framing  of  issues^'  or  sent  the 
case  to  equity.^ 

In  view  therefore  of  the  fact  that  the  granting  of  relief  to  a  defend- 
ant by  vacation  of  a  judgment  and  entering  satisfaction,  and,  as  it  is 
believed,  the  opposite  relief  accorded  a  plaintiff,  had  a  distinctly  legal 
origin,  it  is  submitted  that  the  ix)wer  of  the  law  court  to  act  in  such 
cases  arose  not  from  any  inherent  "equitable  jurisdiction",  but  is  on 
the  contrary  primarily  a  legal  power.  It  is  not  true  historically  that 
to  deny  the  plaintiff  relief  in  equity  in  Williams  v.  Miller  would  be 
to  send  him  to  law  for  "equitable"  relief,  nor  is  it  true,  as  has  been 
seen,  in  the  sense  that  the  relief  is  characteristically  "equitable".  It 
is  true  that  equity  has  not  hesitated,  in  recent  years  at  any  rate,  to 
assume  original  jurisdiction  and  grant  relief  in  similar  cases.*®  But 
since  courts  of  law  also  have  jurisdiction,  it  would  seem  to  be  simpler 
and  more  convenient  to  say  frankly  that  when  equity  grants  such  relief, 
equitable  jurisdiction  is  exercised,  and  that  when  the  law  gives  similar 
relief,  it  is  in  the  exercise  of  a  legal  jurisdiction.-® 

Thus  the  decision  of  the  court  in  the  instant  case,  in  so  far  as  it 
was  based  on  the  theory  of  inherent  "equitable  jurisdiction"  of  the 
courts  of  law,  would  seem  to  have  been  faulty.  But  it  is  believed  that 
the  decision  can  be  sustained  on  other  grounds,  for,  as  has  been  pointed 
out  above,  equity  can  assume  original  jurisdiction  in  this  class  of 
cases,^  and  §  723  would  seem  to  be  inapplicable.  For  it  was  admitted 
that  the  purpose  of  this  section  was  to  preserve  to  the  defendant  his 
right  of  trial  by  jury,  and  prerequisites  to  his  right  here  were:  the 
existence  of  a  set  of  facts  capable  of  conflicting  interpretations,  and 
the  opinion  of  the  judge  that  there  was  sufficient  contradiction.  Sec- 
tion 723  was  not  intended  to  preserve  a  mere  contingent  right. ^* 

It  only  remains  to  consider  whether  equity,  having  jurisdiction, 
could  issue  an  effective  decree.  It  is  conceded  that  the  court  here 
could  have  no  physical  control  over  the  record  in  the  sister  state.*' 
The  effect  that  would  be  given  to  its  decree  in  West  Virginia  may 

moved  that  he  be  discharged  from  custody  and  satisfaction  entered  on 
the  record.  The  plaintiff  contended  that  the  fraud  had  rendered  the 
previous  release  nugatory,  which  is  essentially  the  same  as  asking  for 
a  cancellation  of  a  written  release.  He  was  met  by  affidavits  denying  the 
fraud.  The  court  refused  to  pass  on  this  question,  and  put  the  defendant 
to  his  audita  querela. 

^'See  Chapman  v.  Blakeman  (1884)  31  Kan.  684.  3  Pac.  277;  Fox  v. 
State  (1901)  63  Neb.  185,  186.  88  N.  W.  176. 

"McDonald  v.  Falvev  (1864)  18  Wis.  *571 ;  see  Watts  &  Joy-ner  v. 
Norton  (Ga.  1831")  R.  M.  Charlton  353. 

••Barrett  v.  Ungle  (1889)  33  111.  App.  650;  but  see  Martin  v.  Bank 
of  the  State   (1859)   20  Ark.  *636. 

"Stuart  V.  Peay  (1860)  21  Ark.  *117;  see  Kerr  v.  Kerr  (1898)  81  111 
App.  35;  Moore  v.  Cairo  &  Fulton  R.  R.  (1880)  36  Ark.  262,  268. 

"30  Harvard  Law  Rev.  449,  460. 

*'Supra,  footnote  24. 

"As  was  suggested  in  the  principal  case,  if  the  plaintiff  had  sued  on 
the  judgment  in  West  Virginia,  and  the  defence  had  been  a  plea  of  the 
release,  an  issue  properly  triable  by  jury  would  have  been  raised  by  a 
replication  setting  up  fraud.  But,  of  course,  the  plaintiff  could  not  have 
been  compelled  to  proceed  in  this  manner,  but  might  have  proceeded  by 
motion. 

"Bumey  v.  Hunter   (1889)    ^,2  111.  App.  441. 
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perhaps  be  doubtful  and  need  not  be  considered  here,  but  it  seems 
clear  that  the  decree  would  operate  in  Virgrinia  to  render  the  release 
nugatory  as  far  as  Virginia  is  concerned,  and  to  give  to  the  judgment, 
in  the  latter  state,  the  same  legal  effect  as  though  the  release  had  never 
been  given.^° 

Specific  Intent  in  the  Acquisition  of  Domicil. — The  acquisi- 
tion of  a  so-called  "domicil  of  choice"  involves,  in  addition 
to  capacity^  to  acquire  a  new  domicil  by  one's  own  acts,  the  exist- 
ence of  two  elements,  one  physical,  the  other  mental.  The  former 
is  commonly  stated  to  consist  of  actual  presence,  at  least  for  a  moment, 
in  the  locality  in  question ;  the  latter  is  variously  described — "an  inten- 
tion to  remain  permanently",-  or  "for  an  indefinite  time  ...  or 
at  least  for  an  unlimited  or  indefinite  time,  without  any  definite 
intention  of  ultimate  removal",'  or  "with  a  present  intention  of  making 
it  [the  locality]  his  home,  unless  or  until  something  which  is  uncertain 
or  unexpected  shall  happen  to  induce  him  to  adopt  some  other  per- 
manent home".*  It  will  be  noted  that  in  all  the  foregoing  extracts 
the  intention  as  described  has  no  referencf  t/i  law  or  legal  consequences, 
but  merely  has  to  do  with  the  mental  attitude  of  the  person  concerned 
with  reference  to  the  duration  of  his  physical  connection  with  the 
place  in  question. 

Occasionally,  however,  we  find  a  different  form  of  statement,  e.  g., 
"an  intention  to  abandon  the  former  domicile,  and  acquire  another  as 
the  sole  domicile".^  Is  "domicile"  here  used  merely  in  its  poi)ular 
sense  as  a  synonym  for  "home",  or  is  it  a  word  of  art,  a  technical 
legal  term?  If  the  latter,  we  have  the  question  raised,  whether  there 
are  any  circumstances  under  which  a  specific  intention  as  to  domicil, 
i.  e.,  a  state  of  mind  which  has  reference  to  the  legal  consequences 
which  that  word  connotes,  is  of  importance  in  determining  where  the 
person  in  question  is  domiciled  in  the  legal  sense.  Obviously,  the 
problem  can  only  arise  when  a  person  has  two  or  more  residences  and 
maintains  such  physical  relations  with  them  that  he  may  conceivably 
be  domiciled  in  either.  Here  usually  the  inquiry  resolves  itself  into 
the  question :  Which  did  he  regard  as  his  "permanent  home",  or 
"headquarters"?  Suppose,  however,  that,  being  informed  of  the  legal 
meaning  of  the  term  domicil,  his  intention  is  specifically  directed  to 
the  choice  of  a  domicil — is  a  specific  intent  of  this  kind  the  decisive 
factor  in  determining  his  domicil  ? 

Curiously  enough,  there  is  almost  no  clear-cut  discussion  of  the 
question  by  courts  or  text  writers.  When  analyzed,  this  specific  intent 
as  to  domicil  seems  to  come  to  this,  that  the  person  in  question  desired 

*'Darrow  v.  Darrow  (1876)  43  Iowa  411.  Cf.  Dobson  v.  Pearce  (1854) 
12  N.  Y.  156.  In  this  case,  a  judgment  creditor  was  restrained  by  equity 
in  Connecticut  from  suing  on  a  fraudulently  obtained  New  York  judgment. 
When  the  defendant  was  later  sued  in  New  York  on  tho  judgment,  it  was 
held  that  the  Connecticut  decree  was  a  good  defence.  A  fortiori,  would  it 
have  been  a  good  defence  in  Connecticut  to  a  proceeding  begun  after  the 
equitable  decree  and  based  on  the  judgment? 

'"Capacity"  signifies  here  the  existence  of  certain  facts — the  requisite 
age,  mental  ability,  etc. 

'Minor,  Conflict  of  Laws,  §  56. 

"Minor,  op.  cit.  §  61. 

*Depue,  J.,  in  Harral  v.  Harral   (1884)   38  N.  J.  Eq.  279. 

'Rapallo.  J.,  in  Dupuy  v.  Wurz  (1873)  55  N.  Y.  556.  Italics  are  those 
of  the  present  writer. 
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that  certain  legal  consequences  should  be  produced  by  his  choice,  e.  g., 
that  the  validity  of  his  will  should  be  tested  by  the  laws  of  State  X 
rather  than  by  those  of  State  Y.  An  occasional  statement  may  be 
found  apparently  denying  that  effect  would  be  given  to  such  an  inten- 
tion,^ but  usually  the  physical  relations  necessary  to  permit  of  a  choice 
were  lacking  in  the  case  under  discussion. 

Only  two  cases  which  seem  on  their  facts  really  to  raise  the  question 
have  been  found:  Matter  of  Newcomh  (1908)  192  N.  Y.  238,  84  N.  E. 
950  N.  E.,  and  the  more  recent  case  of  In  re  Wisnor's  Estate  (Pa.  1919) 
107  Atl.  888.  In  both  cases  there  were  two  residences ;  in  both  the  dom- 
icil  might  conceivably  have  been  in  either  place;  in  both  it  was  clear 
that  down  to  the  formation  of  the  intention  in  question  the  domicil  had 
been  in  one  of  the  localities ;  in  both  the  court  decided  that  the  forma- 
tion of  the  intention  produced  a  change  of  domicil.^  In  neither  did 
the  court  clearly  note  the  diflFerence  between  the  more  usual  intention 
directed  to  choosing  a  "permanent  home"  and  the  more  specific  inten- 
tion to  choose  a  "legal  domicil".  In  both,  however,  approval  seems  to 
be  given  to  the  proposition  that  a  person  may  in  such  cases  choose  a 
''domicil"  and  not  merely  a  "home",  and  may  do  so  in  order  that  one 
rather  than  another  set  of  l^al  consequences  shall  follow.*  If  we  bear 
in  mind  that  this  could  be  done  only  if  the  necessary  physical  relations 
to  two  or  more  places  existed  so  as  fairly  to  permit  of  a  choice  being 
made,  it  would  seem  that  the  doctrine  is  an  entirely  sensible  one. 

'Davis,  J.,  in  Gilman  v.  Gihnan  (1863)  52  Me.  184:  "An  intention  to 
dispose  of  his  property  according  to  the  laws  of  any  place,  docs  not  tend 
to  fix  the  testator's  domicile  there." 

'In  the  Newcomb  case,  Mrs.  N.  had  been  domiciled  in  New  York,  but 
had  acquired  a  second  residence  in  New  Orleans.  In  order  that  the  validity 
of  her  will  might  be  passed  upon  by  Louisiana  courts  under  Louisiana 
laws,  she  executed  a  statement  declaring  that  she  had  "elected  to  make 
the  City  of  New  Orleans"  her  "place  of  domicile  and  permanent  home". 
This  was  done  after  counsel  had  "advised  her  to  change  her  domicile".  No 
actual   change  of   residence  took  place   thereafter. 

In  the  Wisnor  case  the  testator  had  a  city  residence  in  one  county 
of  Pennsylvania  and  a  country  residence  in  another  county,  spending  a 
considerable  portion  of  the  year  in  each.  Down  to  the  time  of  making 
his  will  it  was  clear  that  he  was  domiciled  in  the  latter  county,  where  he 
had  voted  and  paid  personal  property  taxes.  In  his  will,  however,  he 
described  himself  as  a  resident  of  the  city,  referred  to  his  city  residence 
as  "my  house"  and  to  the  country  place  only  as  "my  lands  and  premises". 

'In  the  Newcomb  case  the  court  said:  "Mrs.  Newcomb,  for  many  years 
domiciled  in  New  York,  had  the  absolute  right  to  change  her  domicile  to 
New  Orleans.  As  she  resided  a  part  of  the  time  in  each  city,  she  could 
select  either  as  her  domicile,  provided  she  acted  in  good  faith.  She  could 
make  the  change  because  she  preferred  the  people,  the  climate  or  the  laws 
of  Louisiana  to  those  of  New  York,  or  ez'eti  because  she  wished  to  have 
her  will  proved  and  her  estate  settled  there." 

In  the  Wisnor  case  the  court  said:     ".      .  when  he  was  about  to 

set  his  house  in  order  for  his  final  departure  from  it,  it  was  for  for  him  to 
declare  which  of  his  two  homes  he  regarded,  and  was  to  be  regarded,  as 
his  family  or  principal  residence.  That  he  did  so  declare  was  most  clearly 
established.  His  will  was  drawn  after  repeated  consultations  with  him  by 
Henry  R.  Edmunds,  Esq.,  a  careful  and  learned  member  of  the  Philadel- 
phia Bar.  He  knew,  and  the  testator  is  presumed  to  have  known,  that  the 
will  zvould  have  to  be  admitted  to  probate  in  the  county  in  which  the  latter 
had  his  family  or  principal  residence — his  domicile." 

[Italics  are  those  of  the  present  writer.  Note  that  in  neither  case  did 
any  change  of  actual  residence  occur  at  or  after  the  time  when  the  intention 
in  question  was  formed.] 
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Francis  de  L.  Ci'xningham,  Ediior-in-Charge 
Normal  H.  Samuelson,  Associatp  Editor 

Animals — Bailment — Liability  of  Bailor  for  Injuries  by  Vicious 
Horse. — The  defendant  bailed  a  horse  to  X  by  the  day.  The  j\iry 
found  that  X  had  knowledge  of  its  vicious  propensities  and  that 
the  defendant  also  had  knowledge  thereof.  While  in  the  possession 
of  X,  the  horse  bit  the  plaintiff.  Held,  the  defendant  was  liable 
for  the  injuries.  Stapleton  v.  Butensky  (App.  Div.  1st  Dept.  1919) 
177  K  Y.  Supp.  18. 

Where  a  bailment  of  an  animal  i-s  made,  the  bailor  knowing  it  to  be 
vicious,  but  with  no  notice  thereof  in  the  bailee,  the  bailor  is  liable 
for  resulting  injuries,  not  under  the  absolute  liability  doctrine,  but  on 
the  ground  of  negligence.  White  v.  Steadman  [1913]  3  K.  B.  340; 
Lynch  v.  Richardson  (1895)  163  Mass.  160,  39  N.  E.  801.  But  since 
the  bailee  in  the  instant  case  had  knowledge  of  the  animal's  vicious- 
ness,  the  case  must  be  sustained,  if  at  all,  under  the  doctrine  that  one 
who  keeps  a  wild  animal  does  so  at  his  peril.  A  so-called  domestic 
animal  falls  within  this  rule  when  its  keeper  has  knowledge  of  its 
viciousness.  Sahnond.  Torts  (4th  ed.)  §  127(2).  It  would  seem,  from 
an  examination  of  the  cases,  that  in  every  case  to  which  the  rule  of 
absolute  liability  has  been  applied,  the  possession  and  control  of  the 
animal  has  been  in  the  defendant  or  his  agent  or  servant.  Although 
there  are  no  cases  directly  in  poinc,  it  is  submitted  that,  apart  from 
statute,  liability  does  not  dejK-nd  upon  ownership  but  upon  possession 
or  harboring;  Stamp  v.  Eighty-sixth  Street  Amusement  Co.  (1916) 
95  Misc.  599,  159  N.  Y.  Supp.  683  (semble) ;  MUler  v.  Reeves  (Wash. 
1918)  172  Pac.  815  (semhle) ;  he  who  keeps  or  controls  the  animal  is 
responsible.  Salmond.  op.  cit.,  §  128(4);  Ingham,  Animals,  406;  Rob- 
son,  Trespasses  and  Injuries  by  Animals,  71.  The  instant  case,  there- 
fore, 16  clearly  without  the  rule,  and  it  would  be  a  grievous  extension 
to  hold  a  person  absolutely  liable  for  the  acts  of  an  animal  over  which 
he  has.  no  control.  Especially  is  this  so  because  the  modern  tendency 
seems  to  be  to  narrow  the  absolute  liability  doctrine  to  cases  where  the 
keeper  has  been  at  fault.  See  22  Harvard  Law  Rev.  465,  478,  484; 
but  cf.  32  Harvard  Law  Rev.  420.  This  stand  is  analogically  sup- 
ported by  the  cases  exempting  the  owner  of  cattle  from  the  general 
rule  of  absolute  liability  for  trespass,  where  the  cattle  are  under  the 
control  of,  and  in  the  possession  of  a  bailee  for  a  term.  Harrison  v. 
McClellan  (1910)  137  App.  Div.  508,  121  N.  Y.  Supp.  822;  Atwater  v, 
Lowe  (1886)  39  Hun.  150;  see  Van  Slyck  v.  Snell  (N.  Y.  1872)  6  Lans. 
299,  302.  It  would  seem  therefore  that  the  court  in  the  instant  case 
erred  in  allowing  the  plaintiff  to  recover  from  the  bailor. 

Constitutional  Law — Employers'  Liability  Acts — Llibility  With- 
out Fault. — The  plaintiff  recovered  under  an  Arizona  statute,  pro- 
viding for  the  liability  of  employers  in  all  hazardous  occupations  for 
the  death  or  injury  of  any  employee  due  to  conditions  of  such  occupa- 
tion, except  where  caused  by  the  employee  himself ;  the  remedy  afforded 
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being  an  action  for  damages.  On  appeal  to  the  Supreme  Court,  held, 
the  statute  is  constitutional,  four  judges  dissenting  on  the  ground 
that  liability  for  damages,  as  opposed  to  mere  compensation,  cannot 
be  imposed  without  fault.  Arizona  Copper  Co.  v.  Hammer  (1919) 
39  Sup.  Ct.  553. 

It  would  seem  that  the  Supreme  Covirt  in  the  instant  case,  though 
guarded  in  its  language,  has  recognized  the  much  debated  principle 
that  fault,  while  generally  the  basis  of  liability  at  common  law,  is,  as 
far  as  the  Constitution  is  concerned,  indispensable  only  in  so  far  as  its 
existence  is  necessary  to  establish  a  causal  connection  between  the  acts 
out  of  which  the  liability  arises  and  the  injury  sought  to  be  remedied 
by  the  legislature.  For  discussion  of  the  theory  and  constitutionality 
of  similar  statutes,  see  10  Columbia  Law  Rev.  751 ;  11  Columbia  Law 
Rev.  475 ;  16  Columbia  Law  Rev.  709.  It  is  to  be  noted,  however,  that 
the  statute  in  the  instant  case  applies  only  to  hazardous  occupations, 
and  the  weighty  dissent  makes  it  doubtful  whether  the  court  will 
uphold  similar  statutes  if  applicable  to  non-hazardous  occupations 
as  well. 

Constitutional  Law — Liberty  of  Speech  and  Press — Espionage  Act. 
— The  appellants  were  convicted  under  the  Espionage  Act,  40  Stat. 
219,  as  amended  40  Stat.  553,  U.  S.  Comp.  Stat.  (1918)  §  10212c^  in  the 
Federal  District  Court  of  printing  and  publishing,  in  New  York  City, 
circulars  counselling  a  strike  in  munition  factories,  a  general  tie-up 
of  industry,  and  armed  resistance  to  the  Government's  Russian  pro- 
gram. Their  avowed  and  apparent  purpose  was  to  prevent  intervention 
in  Russia  by  the  Associated  Governments.  The  convictions  were 
sustained  by  the  Supreme  Court,  Justices  Holmes  and  Brandeis  dis- 
senting on  the  ground  that  the  Espionsige  Act.  if  constitutional,  must 
contemplate  actual  intent  to  produce  the  effects  complained  of,  which 
intent  they  found  lacking  in  the  instant  case.  Ahram^  v.  United  States 
(1919)  40  Sup.  Ct.  17. 

That  ''freedom  of  speech  and  of  the  press"  does  not  compass  un- 
bounded license  is  well  established,  see  Rohertson  v.  Baldwin  (1897) 
165  U.  S.  275,  281,  17  Sup.  Ct.  326,  its  apparent  intendment  being  to 
protect  publications  of  an  unharmful  character,  as  measured  by  stand- 
ards of  the  common  law  in  force  contemporaneously  with  the  adoption 
of  the  constitutional  provision.  Cooley,  Const.  Lim.  (7th  ed.)  604,  605. 
And  words  which  ordinarily  would  be  within  the  privilege  assured  by 
that  provision  may  become  subject  to  prohibition  when  of  such  a  nature, 
and  used  in  such  circumstances,  as  to  create  a  clear  and  present  danger 
that  they  will  bring  about  substantive  evils  which  Congress  has  power 
to  prevent.  Holmes,  J.,  in  Schenck  v.  United  States  (1919)  249 
U.  S.  47,  39  Sup.  Ct.  247.  The  same  distinguished  jurist  has  recognized 
that  since,  in  time  of  war,  but  slight  causation  may  be  required  for 
effecting  far-reaching  and  disastrous  consequences,  persons  who.  with 
this  knowledge,  counsel  resistance  to  the  war  program  of  the  (Govern- 
ment, are  properly  subject  to  Federal  prosecution ;  the  fact  that  inter- 
ference with  war  activities  was  incidental  to  a  propaganda  involving 
expressions  of  a  general  and  conscientious  belief,  being  immaterial. 
Dehs  V.  United  States  (1919)  249  U.  S.  211,  39  Sup.  Ct.  252.  It  is  sub- 
mitted that  the  instant  case  is  indistinguishable  as  regards  intent, 
from  that  last  cited.  Appellants'  express  disclaimer  of  German  sym- 
pathy indicated  realization  that  their  conduct  might  result  to  the 
enemy  interest.     But  even  though  the  presence  of  sufficient  criminal 
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intent  be  admitted,  nevertheless,  when  analysed  in  the  light  of  the 
principle  enunciated  in  Schenck  v.  United  States,  supra,  the  majority 
opinion  is  hard  to  support  on  the  facts. 

Contracts — Restraint  of  Trade — Covenant  Not  to  Act  Under  a 
i'SEUDONYM. — The  plaintiflF  film  producing  company  employed  the 
defendant  as  an  actor  under  a  contract  which  required  him  to  use  a 
pseudonym,  and  provided  that  at  the  termination  of  the  emplojrment 
the  pseudonym  should  be  the  property  of  the  plaintiff  and  that  the 
defendant  should  not  use  it  for  any  purpose  whatever.  The  defendant 
built  up  a  good  reputation  as  an  actor  under  that  name,  and  later 
began  to  work  for  a  rival  company  under  the  pseudonym.  The  plain- 
tiff sought  an  injunction.  Held,  the  contract  was  unenforceable. 
Hepworth  Mfg.  Co.,  Ltd.  v.  Ryott  (Ch.  D.  1919)  The  Weekly  Notes 
(June  7,  1919)  171. 

Since  a  person  has  a  right  to  choose  any  name  he  pleases,  England 
V.  New  York  Puh.  Co.  (N.  Y.  1878)  8  Daly  375,  and  the  courts  will 
protect  him  in  its  use,  17  Columbia  Law  Rev.  641,  it  would  seem  that 
the  defendant  in  the  instant  case  had  a  sufficient  property  right  in  thfe 
pseudonym  to  make  it  the  subject  of  a  contract.  But  the  courts  will 
uphold  contracts  in  restraint  of  an  individual's  right  to  pursue  his 
occupation  only  where  they  decide  that  the  restraint  is  reasonable. 
An  ancillary  agreement  by  the  vendor  of  a  business  and  its  good  will, 
not  to  engage  in  similar  business  under  the  same  name,  will  be  en- 
forced, since  he  may  still  use  a  different  name.  Vernon  v.  Hallam 
(1886)  L.  R.  34  Ch.  D.  748;  cf.  Burrows  v.  McMurtry  Mfg.  Co.  (1913) 
54  Colo.  432,  131  Pac.  430.  An  agreement  by  an  employee  not  to  serve 
a  competitor  of  his  emploj'er  will  be  enforced  where  necessary  to 
protect  the  latter's  legitimate  interests,  Eureka  Laundry  Co.  v.  Long 
(1911)  146  Wis.  205,  131  N.  W.  412,  but  not  where  the  restriction  is 
so  broad  in  regard  to  time  or  space  as  to  be  unreasonable  or  unneces- 
sary, Mason  y.  Provident  Clothing,  etc.,  Co.  [1913]  A.  C.  724;  Leetham 
&  Sons,  Ltd.  v.  Johnstone-White  [1907]  1  Ch.  322,  for  it  is  against 
public  policy  to  permit  a  man  to  bargain  away  his  right  to  pursue  the 
occupation  in  which  he  can  best  serve  himself  and  society.  Herbert 
Morris,  Ltd.  v.  Saxelby  [1916]  1  A.  C.  688;  Rakestraw  v.  Lanier  (1898) 
104  Ga.  188,  30  S.  E.  735;  see  Moorman  &  Givens  v.  Parkerson  (1911) 
127  La.  835,  54  So.  47.  The  court  in  the  instant  case  said  that  the 
pseudonym  coiild  not  be  the  plaintiff's  property  after  it  became  merged 
an  the  identity  of  the  defendant,  and  that  the  agreement  that  he  should 
not  use  it  was  tyrannous  and  oppressive  in  that  it  prevented  him  from 
obtaining  the  full  market  value  of  his  services,  and  was  not  necessary 
to  afford  reasonable  protection  to  the  plaintiff,  and  hence  was  un- 
enforceable. 

Corporations — Redemption  of  Debentures  at  a  Discount — Capital  or 
Profit. — The  defendant,  an  investment  company  whose  charter  pro- 
vided that  all  profits  and  losses  from  change  of  investment  should  be 
carried  to  capital  reserve  account  and  should  be  disregarded  in  esti- 
mating the  net  profits  from  which  alone  dividends  could  be  declared, 
redeemed  at  a  discount  of  22£  per  cent  perpetual  debenture  stock 
issued  by  it  and  redeemable  at  its  option.  The  directors  proposed  to 
treat  this  difference  as  an  item  of  net  profits  and  to  distribute  it  as 
dividends  without  regard  to  possible  losses  in  other  transactions.     Li 
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a  suit  by  preferred  stockholders,  held,  the  directors  would  be  enjoined 
from  so  doing.  Wall  v.  London  &  Provincial  Trust,  Ltd.  (Ch.  D. 
1919)  The  Weekly  Notes  (June  21,  1919)  183. 

The  redemption  of  the  debentures  at  a  discount  resulted  in  a  gain  in 
capital  account  to  the  amount  of  the  discount.  But  the  debentures  in 
the  principal  case,  being  a  promise  to  pay  interest  until  redeemed  by 
the  company,  see  Schachne  v.  Corp.  Chamber  of  Commerce  (1918) 
102  Misc.  197,  1<)8  N.  Y.  Supp.  791,  and  in  effect  creating  a  debt,  see 
Levy  V.  Aherccnns  Slate  &  Slab  Co.  (1887)  L.  R.  37  Ch.  D.  260,  264; 
Cook,  Corporations  (6th  ed.)  §§  14,  776,  are  not  an  investment,  which 
is  the  placing  of  money  at  interest  either  by  loan  or  by  purchase  of 
income-producing  property;  see  Una  v.  Dodd  (1884)  39  N.  J.  Eq.  173; 
4  Words  &  Phrases,  Judicially  Defined,  3755;  hence  the  provisions  of  the 
charter  regarding  investments  are  not  applicable.  However,  since  the 
capital  of  a  corporation  cannot  be  distributed  as  dividends.  Masonic 
Life  Assurance  Co.  v.  Sliarpe  [1892]  1  Ch.  154;  Jorguson  v.  Apex  Gold 
Mines  Co.  (1913)  74  Wash.  243,  133  Pac.  465;  2  Cook,  op.  cit.,  §  546,  it 
follows  that  dividends  can  be  declared  only  where  the  receipts  exceed 
the  expenditures,  thus  creating  profits.  2  Machen,  Corporations,  §  1313; 
see  Masonic  Life  Assurance  Co.  v.  Sharpe,  supra,  at  p.  157.  The 
directors  in  the  instant  case,  having  calculated  the  gain  realized  by 
the  difference  between  the  liabilities  before  and  after  the  redemption 
of  the  debentures,  proceeded  on  the  theory  that  the  power  to  issue  the 
debentures  was  a  scjjarat^-  busines*;,  cf.  Lubbock  v.  British  Bank  of 
South  America  [1892]  2  Ch.  198,  and  that  this  particular  transaction 
could  be  isolated  and  the  gain  distributed  regardless  of  profits  and 
losses  in  other  current  transactions.  Clearly,  the  gain  in  the  capital 
account  could  properly  be  transferred  to  the  revenue  account,  Machen, 
op.  cit.,  §  1320,  and  considered  as  an  item  of  gross  income.  Cf.  Mackin- 
tosh V.  Flint,  etc.,  B.  B.  (C.  C.  A.  18S8)  34  Fed.  586,  606;  2  Machen, 
op.  cit.,  §  1334.  But,  in  determining  the  net  profits  out  of  which  divi- 
dends are  to  be  declared,  the  company  must  consider  the  whole  of  its 
current  business  and  cannot  declare  dividends  from  a  particular  profit- 
able transaction  without  regard  to  the  losses  incurred  from  other 
transactions.  Foster  v.  New  Trinidad  Lake  Asphalt  Co.  [1901]  1  Ch. 
208;  State  v.  Bank  of  Louisiana  (La.  1827)  5  Mart.  N.  S.  *327;  2 
Machen,  op.  cit.,  §  1315.  Upon  this  latter  ground  the  result  reached  in 
the  principal  case  can  be  supported. 

Criminal  Law — Appeal  bv  State — Moot  Question. — The  defendant 
was  indicted  for  a  violation  of  a  section  of  the  State  prohibition  law 
then  in  force,  Colo.  Sess.  Laws,  1915,  c.  98  §  10.  and  upon  trial  was 
acquitted.  The  State  brought  error  to  review  the  trial  judge's  interpre- 
tation of  the  statute.  Between  the  time  of  the  trial  and  the  hearing  of 
the  appeal  a  new  statute  was  passed.  (Nov.  5,  1918,  not  yet  reported.) 
Held,  the  question  was  moot,  as  the  statute  under  wiiich  the  defendant 
had  been  acquitted  had  been  superseded  by  subsequent  legislation,  and 
the  writ  of  error  was  therefore  dismissed.  People  v.  Kokotovich  (Colo. 
1919)  180  Pac.  80. 

A  criminal  statute  must  be  in  force  as  well  at  the  time  of 
indictment,  conviction  and  iiassing  of  sentence  as  at  the  time  of 
the  commission  of  the  offence  charged,  to  hold  the  defendant  there- 
under. Commonwealth  v.  Marshall  (1S31)  28  Mass.  350.  A  moot  case 
is  one  where  a  determination  of  a  ix)int  of  law  is  sought  on  an  existing 
or  suppositious  set  of  facts  and  the  decision  can  have  no  legal  effect 
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upon  the  rights  of  the  parties  to  the  i.ction.  Muskogee  Gas,  etc.,  Co.  v. 
Haskell  (1913)  33  Okla.  358,  132  Pac.  109S;  State  v.  Jones  (1914)  107 
Miss.  462,  65  So.  511.  Hence  the  question  here  was  moot.  In  the 
absence  of  mandatory  statutes  based  upon  constitutional  provisions, 
courts  have  steadfastly  refused  to  decide  moot  questions,  2  Story, 
Commentaries  on  the  Constitution  (5th  ed.)  §  1571,  p.  387  et  seq. 
and  n.;  California  v.  San  Pablo  &  T.  R.  Co.  (1893)  149  U.  S.  308,  13 
Sup.  Ct.  876,  since  this  would  constitute  an  unauthorized  enlargement 
of  the  duties  of  the  court*!,  cf.  U.  S.  Constitution,  Art.  HI,  §§  15,  16, 
not  being  a  judicial  function.  United  States  v.  Evans  (1909)  213  U.  S. 
297,  29  Sup.  Ct.  507.  Accordingly,  a  statute  granting  to  the  United 
States  the  right  of  appeal  in  criminal  cases  without  prejudice  to  the 
rights  of  the  defendant,  31  Stat.  1341,  was  held  unconstitutional. 
United  States  v.  Evans,  supra.  On  the  other  hand,  several  states  have 
express  enactments,  cf.  Miss.  Const.,  Art.  Ill,  §  22,  Miss.  Code 
(1917)  §  16(2);  Ind.  Const.,  Art.  I,  §  14,  Ind.  Rev.  Stat.  (1914) 
§§  2162,  2212,  giving  the  state  the  right  of  appeal  in  order  to  bind  the 
inferior  courts  to  a  uniform  application  of  the  law.  Oulfport  v. 
Stratakos  (1907)  90  Miss.  489,  43  So.  812;  State  v.  Hunt  (1893)  137 
Ind.  537,  37  N.  E.  409.  For  a  discussion  of  declaratory  judgments  in 
general,  see  infra,  p.  106.  It  should  also  be  noted  that  courts  will  not 
generally  entertain  appeals  by  the  government  in  criminal  cases,  as  that 
would  constitute  such  double  jeopardy  as  is  prohibited  both  by  the 
common  law  and  by  the  constitutions  of  the  United  States  and  the 
various  states.  Grafton  v.  United  States  (1907)  206  U.  S.  333,  27 
Sup.  Ct.  749;  United  States  v.  Sanges  (1892)  144  U.  S.  310,  12  Sup. 
Ct.  609;  People  v.  Miner  (1892)  144  111.  308,  33  N.  E.  40;  contra.  State 
v.  Lee  (1894)  65  Conn.  265,  30  Atl.  1110. 

Dividends — Whe.v  Equity  will  Oisder  Directohs  to  Declare  a  Dividend. 
— The  board  of  directors  of  the  defendant  corporation  refused  to  declare 
a  dividend,  although  the  surplus  protit.s  greatly  exceeded  the  capital 
stock  and  all  necessary  nci'ds  for  expansion.  No  fraud  was  alleged, 
but  it  was  the  avowed  policy  of  the  directors  to  retain  all  future  profits, 
other  than  a  small  regular  dividend,  in  order  to  lower  the  price  of  its 
product,  not  to  meet  competition,  but  for  the  benefit  of  the  public.  On 
petition  of  minority  stockholders,  held,  the  directors  must  distribute  a 
substantial  part  of  the  surplus  profits.  Dodge  v.  Ford  Motor  Co. 
(Mich.  1919)  170  N.  W.  668. 

Although  individual  stockholders  have  no  right  at  law  to  the  profits 
of  a  corporation  until  a  dividend  has  been  duly  declared.  Ford  v.  East- 
hampton  Rubber  Thread  Co.  (1893)  158  Mass.  84,  32  N.  E.  1036,  and 
the  declaration  of  a  dividend  rests  within  the  discretion  of  the  direc- 
tors, Schell  V.  Alston  Mfg.  Co.  (C.  C.  1906)  149  Fed.  439;  2  Cook, 
Corporations  (6th  ed.)  §  545,  equity  will  grant  relief  to  minority 
stockholders  where  the  directors  have  acted  fraudulently  in  withhold- 
ing the  profits.  Hiscock  v.  Lacey  (1894)  9  Misc.  578,  30  N.  Y.  Supp. 
860.  It  has  been  held  that  in  the  absence  of  fraud  or  bad  faith 
an  injudicious  refusal  to  declare  dividends  gives  no  ground  for 
equitable  interference.  Blanchardv.  Prudential  Ins.  Co.  (1912)  80  N.  J. 
Eq.  209,  83  Atl.  220;  2  Cook,  op.  cit.,  §  545.  And  yet  since  an  unrea- 
Bonable  or  arbitrary  refusal  to  declare  dividends  seems  to  provide  grounds 
for  equitable  interference,  see  Storrow  v.  Texas  Consol.  Compress  & 
Mfg.  Ass'n.  (C.  C.  A.  1898)  87  Fed.  612;  Raynolds  v.  Diamond  Mills 
Paper  Co.  (1905)  69  N.  J.  Eq.  299,  307,  60  Atl.  941;  Morawetz,  Private 
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Corporations  (2nd  ed.)  §  447,  it  appears  that  some  degree  of  sound 
judgment  and  consideration  for  minority  stockholders  as  well  as  mere 
honesty  may  be  required  of  the  directors  in  the  exercise  of  their  discre- 
tion. 3  vSouthern  Law  Quarterly  281.  Where  injudicious  judgment 
shades  into  unreasonableness  or  arbitrariness  is  not  entirely  clear.  The 
existence  of  undistributed  profits  alone  is  not  sufficient  cause  for  equity 
to  act,  Stevens  v.  United  States  Steel  Corporation  (1905)  68  N.  J. 
Eq.  373,'59  Atl.  905;  Marks  v.  Brewing  Co.  (1910)  126  La.  666,  52  So. 
983;  see  Richardson  v.  Vermont  &  Mass.  R.  R.  (1872)  44  Vt.  613, 
622,  but  the  retention  of  net  profits,  meaning  thereby,  earnings  over 
and  above  the  needs  of  the  business,  including  expansion  and  emergen- 
cies, seems  to  furnish  reason  for  equitable  interference.  Trimble  v. 
American  Sugar  Refining  Co.  (1901)  61  N.  J.  Eq.  340,  348  (semble) ; 
see  Stevens  v.  United  States  Steel  Corporation,  supra,  at  p.  377; 
Storrow  V.  Texas  Consol.  Compress  &  Mfg.  Ass'n.,  supra,  at  p.  616. 
In  the  principal  case,  since  it  was  demonstrated  almost  with  mathe- 
matical certainty  that  the  corporate  needs,  as  above  defined,  were  much 
less  than  the  accumulated  profits,  the  relief  granted  was  amply  justified. 

Elections — Deprivation  of  Hicht  to  Vote — Action  fob  Damages. 
— By  an  effoctivc  conspiracy  among  the  defendants,  two  of  whom  were 
election  judges,  the  plaintiffs  were  prevented  from  casting  their  ballots 
in  an  election  in  which  candidates  for  presidential  electors,  United 
States  Senator  and  Representative  were  to  be  voted  for.  The  plain- 
tilis  brought  an  action  for  damages.  Held,  a  recovery  should  be 
allowed.     Wayne  v.  Venahle  {V.  C.  A.,  8th  Cir.  1919)  260  Fed.  64. 

When  one  entitled  to  vote  has  been  prevented  from  so  doing  he 
may  recover  damages  if  tlie  action  of  the  election  officials  has  been 
willful  and  malicious,  Ashhy  v.  White  (1703)  1  Bro.  P.  C.  62  {semble)  ; 
Hanlon  v.  Partridge  (1897)  69  N.  H.  88,  44  Atl.  807;  Swafford  v. 
Templeton  (1902)  185  U.  S.  487,  22  Sup.  Ct.  783  (semble),  but  in 
general  the  officials  are  excused  if  they  act  in  good  faith.  Perry  v. 
Reynolds  (1885)  53  Conn.  527.  3  Atl.  555;  Tozer  v.  Child  (1857)  7  El. 
&  Bl.  377;  contra,  Lincohi  v.  Hapgood  (1814)  11  Mass.  350.  Where, 
however,  statutes  have  been  interpreted  as  making  the  duties  of  election 
officers  ministerial  only,  a  recovery  may  be  had  whether  or  not  they 
acted  with  malice.  Lane  v.  Mitchell  (1911)  153  Iowa  139,  133  N.  W. 
381;  Gillespie  v.  Palmer  (1866)  20  Wis.  544.  558.  The  fact  that  the 
defendants  are  liable  criniiually  will  not  prevent  a  civil  suit.  Hanlon 
V.  Partridge,  supra;  Lamed  v.  Wheeler  (1886)  140  Mass.  390,  5  N.  E. 
290. 

Equity — Jurisdiction  by  Consent — Separation  Agreement. — A  sepa- 
ration agreement  voluntarily  entered  into  between  husband  and  wife 
provided  for  the  payment  to  the  wife  of  a  fixed  sum  of  $700  monthly, 
but  further  stipulated  that  either  party  could  apply  to  the  courts  for 
a  modification  in  the  event  of  any  material  change  in  his  or  her 
circumstances.  Later  the  wife  became  independently  wealthy  while 
the  income  of  the  husband  shrank.  The  husband,  after  an  unsuccessful 
attempt  to  induce  the  wife  to  accept  a  smaller  sum.  brought  a  bill  in 
equity  for  specific  performance,  asking  that  the  sum  agreed  upon  be 
greatl.v  reduced  in  view  of  his  circumstances.  Held,  in  such  a  case  the 
court  would  not  determine  to  what  allowance  the  wife  was  entitled. 
Stoddard  v.  Stoddard  (N.  T.  1919)  124  N.  E.  91. 

It  is  well  settled  that  parties  cannot  by  agreement  foist  upon  a 
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court  matters  over  which  it  has  no  jurisdiction.  Eaton  v.  Eaton  (Mass. 
1919)  124  N.  E.  37.  And  although  a  court  will  not  lix  the  terms  of 
a  contract  which  expressly  imposes  such  a  determination  upon  it, 
where  the  parties  have  provided  some  independent  method  for  subse- 
(juently  defining  the  terms  of  a  contract,  left  general  at  the  time  of 
making  the  agreement,  and  such  a  method  fails,  the  court  will  come 
to  the  aid  of  the  parties,  as  where  "reasonable"  compensation  was 
stipulated;  see  Joy  v.  St.  Louis  (1891)  138  U.  S.  1,  43,  11  Sup.  Ct. 
243;  or  arbitration;  Castle  Creek  Water  Co.  v.  Aspen  (1906)  146  Fed. 
8;  Coles  v.  Peck  (1884)  96  Ind.  333;  Johnson  v.  Conger  (N.  Y.  1861) 
14  Abb.  Pr.  195;  or  "sufficient"  security.  Greenleaf  v.  Blakeman 
(1899)  40  App.  Div.  371,  58  N.  Y.  Supp.  76,  aff'd  (1901)  166  N.  Y. 
627,  60  N.  E.  1111.  But  where  the  state  itself  terminates  or  qualifies 
the  marital  relation,  as  in  divorce  or  separation  proceedings,  the  legis- 
lature, to  enforce  what  it  regards  as  a  social  duty,  emp>owers  the  courts 
to  originate  adequate  provisions  for  the  support  of  the  wife.  N.  Y. 
Code  Civ.  Proc,  §§  1762,  1766.  But  such  a  statute  confers  this  power 
upon  the  court  only  where  the  separation  is  judicially  re<iuested,  and 
not  where  the  parties  by  themselves  have  entered  into  a  separation 
agreement.  Johnson  v.  Johnson  (1912)  206  N.  Y.  561,  100  N.  E.  408; 
Ramsden  v.  Ramsden  (1883)  91  N.  Y.  281.  In  the  instant  case,  no 
judicial  separation  having  been  requested,  and  the  plaintiff  thus  having 
failed  to  bring  his  case  within  the  statute,  the  decision  rests  on  the 
general  principle  that  parties  may  not  write  agreements  which  in  so 
many  words  compel  the  courts  to  fill  in  the  terms. 

Landlord  and  Tknant  —  AssiciNMENx  and  Slblkask  —  Unlawful 
Detainer. — The  sublessee  of  certain  premises  leased  a  portion  thereof 
to  the  defendant  for  a  longer  period  than  he  himself  possessed,  im- 
posing new  conditions  and  reserving  a  right  of  entry  for  condition 
broken  or  for  non-payment  of  rent.  The  original  lease  and  sublease 
having  expired,  the  owners  of  the  premises  leased  to  the  plaintiff  who, 
upon  the  defendant's  refusal  to  vacate,  ousted  him  under  the  Unlawful 
Detainer  Statute.  Wash.  Codes  &  Stats.  1915,  c.  2  Title  6.  Held,  the 
action  was  properly  brought.  Sheridan  v.  Doherty  (Wash.  1919) 
181  Pac.  16. 

Unlawful  detainer  is  maintainable  only  where  the  relation  of 
landlord  and  tenant  exists,  Cameron  Tohin  Baking  Co.  v.  Tobin 
(1908)  104  Minn.  333,  116  N.  W.  838;  Meyer  v.  Beyer  (1906)  43  Wash. 
368,  86  Pac.  661,  a  lessee  in  possession  being  in  the  landlord's  position 
tor  the  purpose  of  the  action.  Capital  Brewing  Co.  v.  Croshie  (1900) 
22  Wash.  269.  60  Pac.  632.  The  retention  by  the  lessee  of  part  of  the 
term,  however  small,  is  sufficient  reversion  to  prevent  any  privity  of 
estate   between    his    lessor    and    transferee.      Davis    v.    Morris    (1867) 

36  N.  Y.  569.  But  a  transfer  by  the  lessee  of  his  entire  interest  in 
all  of  the  premises.  Campbell  v.  Gates  (Tex.  Civ.  App.  1899)  51  S.  W. 
268,  or  in  part,  see  Hollywood  v.  First  Parish  in  Brockton  (1906) 
192  Mass.  269,  78  N.  E.  124,  will  operate  as  an  assignment,  in  toto  or 
pro  tanto,  as  the  case  may  be,  because  no  reversion  is  left  in  the  lessee 
and  the  necessary  relationship  is  established.    Holder  v.  Tidwell  (1913) 

37  Okla.  553,  133  Pac.  54;  1  Tiffany,  Landlord  and  Tenant,  §151. 
Obviously  a  lease  purporting  to  convey  a  longer  term  than  the  lessee 
himself  has  operates  as  a  transfer  of  his  whole  interest  and  leaves  him 
no  reversion.  Stewart  v.  Long  Island  R.  R.  (1886)  102  N.  Y.  601, 
8  N.  E.  200.     It  is  settled  by  the  overwhelming  weight  of  authority 
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that  the  mere  retention  of  a  right  of  entry,  8  Columbia  Law  Rev.  142 ; 
Vrai(j  V.  Summers  (1891)  47  Minn.  189,  49  N.  W.  742;  contra,  Essex 
Lunch  V.  Boston  Lunch  Co.  (1918)  229  Mass.  557,  118  N.  E.  899; 
Davis  V.  Vidal  (1912)  105  Tex.  444,  151  S.  W.  290,  or  the  reservation 
ot  rent  at  an  increased  rate,  Taylor  v.  Marshall  (1912)  255  111.  545, 
99  N.  E.  638;  contra,  Dunlap  v.  Bullard  (1881)  131  Mass.  161,  or  the 
insertion  of  new  conditions,  see  Woodhull  v.  Bosenthall  (1875)  61  N.  Y. 
382,  391  et  seq.;  Craig  v.  Summers,  supra,  191  et  seq.,  does  not  con- 
stitute a  reversion  sufficient  to  prevent  privity  of  estate  between  the 
owner  and  the  transferee  of  the  lessee.  Since  nothing  less  than  a 
portion  of  the  term  itself  will  amount  to  a  reversion,  Weander  v.  Claus- 
sen  Brewing  Ass'n.  (1906)  42  Wash.  226,  84  Pac.  735,  it  follows  that 
the  instant  case  is  well  decided. 

Landlord  and  Tenant — Holding  Over — Statute  of  Frauds. — The 
defendant,  a  lessee  under  a  written  lease  for  one  year,  continued  to 
occupy  the  premises  and  pay  rent  after  the  expirati«.a  of  the  lease. 
The  lessor,  having  given  notice,  sought  to  dispossess  the  defendant, 
claiming  a  tenancy  from  month  to  montii  had  been  created  under 
New  York  Consol.  Laws  c.  50  (Laws  of  1909  c.  52,  amended  Laws 
of  1918  c.  303)  §  232,  providing  that  an  agreement  for  the  occupation 
of  real  estate  shall  create  a  tenancy  from  month  to  month  unless  the 
duration  is  specified  in  writing.  Held,  the  transaction  was  not  within 
the  statute  and  a  tenancy  from  year  to  year  was  created.  Souhami  v. 
Brownstone  (App.  Div.  2nd  Dept.  1919)  177  N.  Y.  Supp.  726. 

It  is  well  established  that  a  lessor  may  elect  to  bring  ejectment 
against  a  tenant  who  holds  over,  Kuhn  v.  Smith  (1899)  125  Cal.  615, 
58  Pac.  204;  Gladwell  v.  Holcomb  (1899)  60  Ohio  St.  427,  54  N.  E. 
473;  but  cf.  Bowling  v.  Ewing  (1821)  10  Ky.  *616.  or  to  treat  him  as 
tenant  lor  a  new  term.  Mason  v.  Wiercngo's  Estate  (1897))  113  Mich. 
151,  71  N.  W.  489;  Uaynes  v.  Aldrich  (1892)  133  N.  Y.  287,  31  N.  E. 
94;  but  see  Ihhs  v.  Richardson  (1839)  9  Ad.  &  E.  849.  Where  the 
original  lease  is  for  less  than  a  ye^ir  the  new  term  is  on  the  same  con- 
ditions and  of  the  same  duration  as  the  old  one.  unless  agreed  other- 
wise. Bollenbacker  v.  Fritts  (1884)  98  Ind.  50;  Waterman  v.  LeSage 
(1910)  146  Wis.  97,  124  N.  W.  1041.  If  the  original  lease  is  for  a 
year  or  more  the  tenancy  created  is  from  year  to  year.  Sfreit  v.  Faij 
(1907)  230  111.  319,  82  N.  E.  648.  The  English  courts  and  some 
American  jurisdictions  hold  that  the  implied  contract  for  the  new 
term  may  be  rebutted  by  showing  a  lack  of  intention  on  the  part  of 
the  lessee  to  hold  over.  Gray  v.  Bompcu^  (1862)  103  E.  C.  L.  *520: 
Edwards  v.  Hale  (1864)  91  Mass.  462.  But  by  the  weight  of  authority 
in  this  country  an  obligation  is  imposed  on  the  lessee  regardless  of 
his  intent.  Conway  v.  Starkweather  (N.  Y.  1845)  1  Denio  113;  Haynfs 
V.  Aldrich,  supra:  Mason  v.  Wierengo's  Estate,  supra:  cf.  Herter  v. 
Mullin  (1899)  159  N.  Y.  28,  53  N.  E.  700.  The  statute  under  con- 
sideration, being  a  form  of  statute  of  frauds,  Berkowitz  v.  lorizzo 
(1919)  106  Misc.  489.  174  N.  Y.  Supp.  719,  would  be  a  good  defense 
to  agreements  implied  in   fact,   Cha,<ie  v.   Second  Ave.   R.   R.   (1884) 

97  N.  Y.  384  (semhle),  but  not  to  obligations  imposed  bv  law.  Rayl  v. 
Rayl  (1897)  58  Kan.  585,  50  Pac.  501;  Ray  v.  Hon-eycutt  (1896)  119 
N.  C.  510;  26  S.  E.  127.  Since  in  Now  York  the  obligation  of  the 
lessee  is  imposed  by  law,  the  statute  in  question  would  seem  to  have  no 
effect  in  tlie  instant  case.  But  cf.  Withnell  v.  Pet  told  (1891)  104 
Mo.  409. 
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Landlord  ant)  Tenant — Lease  by  Life  Tenant — Adoption  by 
Remainderman. — A,  tenant  for  life,  leased  the  premises  to  B  for  five 
years  and  later  entered  into  another  lease  to  B  for  ten  years  com- 
mencing with  the  expiration  of  tho  first  lease.  A  died  before  the 
expiration  of  the  first  lease;  and  C,  the  remainderman,  accepted  money 
payments  from  B  according  to  the  terms  of  the  first  and  then  of  the 
second  lease.  On  previous  appeals,  Sanders  v.  Sutlive  Bros.  &  Co. 
(1913)  163  Iowa  172,  143  N.  W.  492;  (1916)  175  Iowa  582,  154  N.  W. 
610,  it  was  held  that  the  parties  by  their  conduct  had  signified  their 
acceptance  of  the  second  lease.  It  also  appeared  that  C  had  sold  the 
property  to  D,  stipulating  that  the  grantee  assume  the  lease.  In  an 
action  by  D  to  recover  jwssession  and  damages  from  B,  held,  that  the 
remainderman  and  B  had  not  entered  into  a  new  contract  but  had 
adopted  or  ratified  the  ten-year  lease  executed  between  the  life  tenant 
and  B,  and  no  recovery  could  be  had.  Sanders  v.  Sutlive  Bros.  &  Co. 
(Iowa  1919)  174  N.  W.  267. 

A  lease  granted  by  a  life  tenant  becomes  upon  his  death  absolutely 
void  as  to  the  residue  of  the  term.  James  v.  Jenkins  (1790)  Buller 
N.  P.  *96;  Jenkins  v.  Church  (1776)  2  Cowp.  482;  Coakley  v.  Cham- 
berlain (N.  Y.  1869)  38  How.  483;  Neshitt  v.  Thompson  (1916)  93 
Misc.  251.  256,  157  N.  Y.  Supp.  166.  The  remainderman  is  entitled 
to  immediate  possession,  Edghill  v.  Mankey  (1907)  79  Neb.  347,  112 
N.  W.  571;  cf.  Page  v.  Wight  (1867)  96  Mass.  182,  subject  to  the 
lessee's  right  of  emblements.  2  Tiffany,  Landlord  &  Tenant,  §251a; 
Edghill  v.  Mankey,  supra.  But  where  the  lessee  continues  in  posses- 
sion with  the  assent  of  the  remainderman,  a  new  tenancy  may  arise, 
1  McAdam,  Landlord  A:  Tenant  (4th  ed.)  §65;  Tucker  v.  Morse  (1830) 
1  B.  &  Ad.  365;  Lowrey  v.  Reef  (1890)  1  Ind.  App.  244,  27  N.  E.  626, 
all  the  terms  and  conditions  of  which,  with  the  exception  of  duration, 
are  governed  by  the  old  lease,  in  the  absence  of  express  agreement. 
Jordan  v.  Ward  (1789)  1  H.  Bl.  97;  Laughran  v.  Smith  (1878)  75 
JSI.  Y.  205  {semble);  Baltimore  &  0.  R.  R.  v.  West  (1897)  57  Ohio 
St.  161,  49  N.  E.  344  {semble).  But  since  the  residue  of  the  lease  is 
void  and  not  voidable,  the  remainderman  cannot  confirm  or  adopt  it. 
1  McAdam,  op.  cit.,  §  65 ;  Shepherd,  Touchstone  *284 ;  Neshitt  v. 
Thompson,  supra.  And  should  the  court  imply  in  fact  a  new  lease 
for  ten  years,  it  could  still  be  met  by  the  defence  of  the  statute  of 
frauds.  See  Halligan  v.  Frey  (1913)  161  Iowa  185,  141  N.  W.  944; 
Iowa  Code  (1897)  §4025(4);  cf.  N.  Y.  Con.Hol.  Laws.  c.  50  (Laws  of 
1909  c.  52)  §242. 

Mandamus— Schools — Rkiht  of  Plpil  to  Diploma. — The  plaintiff  had 
satisfied  all  the  usual  requirements  for  graduation  from  the  defendant 
high  school;  but  for  refusing  to  obey  a  regulation,  which  the  covirt 
found  was  an  unreasonable  one,  she  was  denied  her  diploma.  Held,  she 
had  a  right  to  a  diploma  and  was  entitled  to  a  writ  of  mandamus 
compelling  the  school  authorities  to  issue  it.  Valentine  v.  Independent 
School  Dist.  (Iowa  1919)  174  N.  W.  334. 

One  who  has  sati.sfactorily  completed  the  prescribed  course  and  ful- 
filled all  the  requirements  of  a  recognized  educational  institution  has  a 
right  to  such  proof  of  those  facts  as  the  institution  usually  issues. 
State  ex  rel.  Nelson  v.  Lincoln  Medical  College  (1908)  81  Neb.  .533, 
116  N.  W.  294;  cf.  People  ex  rel.  Cecil  v.  Bellevue,  etc.  College  (1891) 
60  Hun  107,  14  N.  Y.  Supp.  490,  aff'd  V2S  N.  Y.  621,  28  N.  E.  253. 
The  officers  thereof  are  under  a  correlative  duty  in  the  proper  case  to 


98  COLUMBIA  LAW  REVIEW 

issue  it,  Northington  v.  Sublette  (1902)  114  Ky.  72,  00  S.  W.  1076; 
cf.  Keller  v.  Hewitt  (1895)  109  Cnl.  146,  41  Pac.  871.  and  it  mu-st  be 
in  the  proper  form.  Ilamlett  v.  Reid  (1915)  165  Ky.  613,  177  S.  W. 
440.  But  in  the  exercise  of  fair  discretion  they  may  refuse  to  ^rant 
such  a  diploma,  and  the  courts  will  not  interfere,  State  ex  ret.  Niles  v. 
Orange  Training  School  etc.  (1899)  63  N.  J.  L.  528,  42  Atl.  846,  unless 
there  has  been  an  abuse  of  discretion.  State  ex  rel.  Nelson  v.  Lincoln 
Medical  College,  supra;  cf.  Illinovi  etc.  Examiners  v.  People  ex  rel. 
Cooper  (1887)  123  111.  227,  13  N.  E.  201,  or  their  action  was  purely 
arbitrary  and  capricious.  Cf.  People  ex  rel.  Cecil  v.  Bellevup  etc. 
College,  supra;  Ilamlett  v.  Reid,  supra.  There  is  an  analogous  doc- 
trine in  the  re-instatement  cases,  where  it  is  held  that  a  student  in  a 
public  or  semi-public  institution  may  not  be  expelled  without  sufficient 
cause.  Baltimore  University  v.  Colton  (1904)  98  Md.  623,  57  Atl.  14; 
Jackson  v.  State  ex  rel.  Majors  ri899)  57  Neb.  183,  77  N.  W.  662. 
Generally,  a  mandamus  can  be  had  to  compel  the  issuance  of  u  diploma; 
State  ex  rel.  Nelson  v.  Lincoln  Medical  College,  supra:  Northington  v. 
Sublette,  supra;  contra.  State  ex  rel.  Burg  v.  Milwaukee  Medical  Col- 
lege (1906)  128  Wis.  7,  106  N.  W.  116;  and  a  c-areful  analysis  shows 
that  in  the  cases  where  mandamus  was  refused,  it  was  because  the 
person  was  found  by  the  authorities  in  the  fair  exercise  of  their  dis- 
cretion not  qualified  in  his  studies,  Sweitzer  v.  Fisher  (1915)  172  Iowa 
266,  154  N.  W.  465;  State  ex  rel.  Niles  v.  Orange  Training  School  etc.. 
supra,  or  guilty  of  a  serious  broach  of  discipline;  People  ex  rel.  O'Sul- 
livan  V.  New  York-  Law  School  (1893)  68  Hun  IIS,  22  N.  Y.  Supp. 
663;  or  because  a  mandnmus  was  not  the  proper  remedy  in  any  event. 
State  ex  rel.  Burg  v.  Milwaukee  Medical  College,  supra,  or  in  a  case 
where  the  student's  qualifications,  which  would  give  rise  to  the  right 
to  a  diploma,  were  disputed;  People  ex  rel.  Jones  v.  New  York  etc. 
Hospital  (1892)  20  N.  Y.  Supp.  379;  but  in  noni"  of  these  is  the  right 
of  a  properly  qualified  ix'rson  to  a  dii)loniii  denied. 

"Master  and  Servant — Inoepen'oent  Contu  \(  nn;.— One  MoOuire  con- 
tracted to  deliver  the  defendant's  goods,  ^fcduire  was  to  furnish  his 
own  services,  a  horse  and  wagon,  on  which  was  painted  the  defendant's 
name,  and  was  to  ret^eive  $27  a  week.  He  wns  to  report  every  day  at 
the  defendant's  factory  at  8  a.  m.  and  work  until  5:30  p.  M.  McGuire's 
horse,  which  was  known  by  him  to  bo  vicious,  bit  the  plaintiff.  Held. 
"It  is  perfectly  clear  on  the  evidence  that  the  relationship  of  master 
and  servant  existed  between  AlcCiuire  and  the  company"  and  that 
therefore  the  defendant  was  liable  for  the  iilaintifPs  injury.  Stapleton 
V.  Butensky  (App.  Div.,  1st  Dept.  1919)  177  N.  Y.  Sui>p.  IS. 

Upon  the  evidence  it  is  not  so  clear  that  McQuire  was  the  servant 
of  the  defendant.  He  was  a  servant  only  if  he  was  doing  the  defendant's 
work  as  distinguished  from  an  undertaking  of  his  own.  See  the  dis- 
senting opinion  in  Scltmedes  v.  Deifaa  (1912)  153  App,  Div.  819,  138 
N'.  Y.  Supp.  931,  adopted  by  the  Court  of  Appeals  in  214  N.  Y.  675. 
Factors  to  be  eonvidrred  in  determininv:  whose  work  was  being  done 
are:  in  whom  was  the  control  of  the  work;  Andrews  v.  Boedecker  (1885) 
17  111.  App.  213;  who  furnished  the  material  or  tools:  contrast  Ireland 
V.  Clark  (1912)  109  Me.  239,  83  Atl.  6('.7  with  Linqui.st  v.  Hodges  (1911) 
:.'I8  111.  491,  94  N.  K.  94;  ;iP(l  who  born  the  risk  of  profit  and  loss:  see 
People  V.  Orange  Count}/  Rd.  Const.  Co.  (1903)  175  N.  Y.  84.  90.  67 
N.  E.  129.  In  the  instant  case,  it  is  an  admitted  fact  that  ^IcGuire 
furnished  the  hor.se  and  wagon,  the  tools  necessary  for  the  work,  and 
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the  fact  that  the  defendant's  name  appeared  thereon  does  not  aflFect 
the  case.  Foster  v.  WadswoHli-JIowlaJid  Co.  (1897)  168  111.  514.  48 
N.  E.  163.  It  is  also  clear  that  he  was  to  bear  the  risk  of  profit  and 
loss  as  he  was  bound  to  deliver  the  defendant's  goods  at  a  stipulated 
sum  per  week,  regardless  of  the  cost.  It  would  seem,  therefore,  that 
delivering  the  goods  was  the  undertaking  of  McGuire  rather  than  that 
of  the  defendant.  Wood  v.  Cobb  (1866)  95  Mass.  58.  Even  though  the 
control  of  the  work  as  to  its  result  rested  with  the  defendant,  this  fact 
alone  would  not  make  McGuire  a  servant.  Havke  v.  Bioiru 
(1898)  28  App.  Div.  37,  50  N.  Y.  Supp.  1032;  Gall  v.  Detroit  Journal 
Co.  (1916)  191  Mich.  405,  15  N.  W.  36;  McGee  v.  Stockton  (1916) 
62  Ind.  App.  555,  113  N.  E.  388.  According  to  many  decisions  it 
would  .seem  that  McGuire  was  an  indei)endent  contractor.  Cf.  Bums  v. 
Michigan  Paint  Co.  (1908)  152  Mich.  613,  116  N.  W.  182;  Cohm 
v.  Western  Electric  Co.  (1906)  50  Misc.  660,  99  N.  Y.  Supp.  525;  Jahns 
Adm'r.  V.  Wm.  H.  McKnight  &  Co.  (1904)  117  Ky.  655,  78  S.  W.  862; 
Foster  v.   W  ads  worth- H  owland  Co.,  supra. 

Negligence — Proximate  Cause — Inconsistent  Findings  of  Fact. — The 
defendant  leased  certain  premises  to  the  plaintiflPs  employer,  covenant- 
ing to  furnish  heat.  The  defendant  failed  to  heat  the  premises  a? 
agreed,  in  spite  of  repeated  complaints  by  the  plaintiff.  The  plaintiff 
became  aflBicted  with  tuberculosis.  The  jury  found  (1)  that  the  defend- 
ant's failure  to  perform  his  covenant  constituted  actionable  negligence 
and  was  the  proximate  cause  of  the  plaintiff's  injury,  and  (2)  that  the 
plaintiff  was  not  contributorily  negligent.  The  trial  judge  allowed  a 
verdict  based  on  these  findings  to  stand  as  against  a  motion  for  a 
new  trial.  Hansman  v.  Western  Union  Telegraph  Co.  (Minn.  1919) 
174  N.  W.  434. 

The  jury,  by  finding  that  the  defendant's  wrongful  act  was  the 
proximate  cause  of  the  plaintiff's  injury,  found  that  the  plaintiff's 
injury  was  the  natural  and  direct  result  of  the  defendant's  failure  to 
furnish  heat, — that  the  consequences  were  such  as  an  ordinarily  prudent 
man  might  have  anticipated  under  the  circumstances.  Kommerslad 
V.  Great  Northern  Ry.  (1913)  120  Minn.  376,  139  N.  W.  713;  Wallin 
V.  Eastern  Ry.  (1901)  83  Minn.  149,  86  N.  W.  76;  Bumham  v.  Boston 
&  Maine  R.  R.  (1917)  227  Mass.  422,  116  N.  E.  735.  The  plaintiff's 
reiterated  complaints  to  the  defendant  fairly  indicate  that  she  not 
only  realized  that  the  building  was  not  being  properly  heated  but  also 
knew  in  some  way,  just  how  is  unimportant,  that  the  defendant  was 
the  party  upon  whom  the  duty  to  heat  rested.  Having  this  knowledge, 
the  plaintiff,  as  an  ordinarily  rea.sonable  person,  would  be  charged  with 
notice  of  the  results  which  might  naturally  flow  from  the  defendant's 
conduct,  Borden  v.  Daisy  Roller-Mill  Co.  (1898)  98  Wis.  407,  74  N.  W. 
91;  Soutar  v.  Minneapolis  I.  E.  Co.  (1897)  68  Minn.  18,  70  N.  W.  796, 
and  therefore  by  continuing  to  work  on  the  premises,  must  be  held  to 
have  assvmied  the  risk  of  those  consequences  or  else  to  have  been 
contributorily  negligent.  Borden  v.  Daisy  Roller-Mill  Co.,  supra.  The 
findings  (1)  that  the  defendant's  act  constituted  actionable  negligence 
and  was  the  proximate  cause  of  the  plaintiff's  injury,  and  (2)  that  the 
plaintiff  was  not  contributorily  negligent,  were  inconsistent  and  the 
court  should  not  have  allowed  the  verdict  to  stand. 

QUASI-CONTRACTS — SaLES — ACCEPTANCE   OF   ExCESS    QUANTITY    OF   GoODS 

BY  Mistake. — The  plaintiff  contracted  to  buy  and  the  defendant  to 
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sell  at  a  certain  price  per  unit  a  definite  quantity  of  goods.  The 
defendant  later  otfered  to  deliver  a  greater  quantity,  which  offer  the 
plaintiff  refused.  The  plaintiff  received  and  paid  for  the  goods  in 
installments,  and  through  mistake  or  failure  to  compute  from  the 
invoices  the  total  quantity  received,  he  accepted  and  paid  for  goods 
in  excess  of  the  quantity  contracted  for.  Discovering  his  error,  he 
tendered  a  return  of  the  surplus  and  demanded  a  return  of  the  corre- 
sponding sum  of  money.  The  defendant  refused,  and  the  plaintiff 
brought  action  for  money  had  and  received.  The  defendant  demurred. 
Held,  the  complaint  should  be  dismissed  on  the  merits,  the  court 
saying  that  since  the  plaintiff  necessarily  knew  the  quantity  he  had 
received,  and  had  either  forgotten  it  or  neglected  to  compute  it,  he 
was  bound  by  his  acceptance  of  the  siirplus.  Rich-Sampliner  Co.  v. 
Bliss,  Jr.  and  Bensen,  Jr.  (D.  C,  S.  D.,  N.  Y.  Nov.  18,  1919).  Not 
reported  at  time  of  going  to  press. 

Although  the  plaintiff,  by  receiving  and  paying  for  the  goods,  may 
be  assumed  to  have  accepted  them,  in  accordance  with  §§  44(2)  and 
48  of  the  Uniform  Sales  Act,  N.  Y.  Consol.  Laws  c.  41  (Laws  of  1911 
c.  511)  §§  125(2),  129,  that  should  not  preclude  an  avoidance  of  the 
sale  on  the  ground  of  mistake.  In  an  action  to  recover  back  money 
paid  out  by  a  mistake  of  fact,  it  is  immaterial  that  the  mistake  was 
caused  by  forgetfulness.  Kelly  v.  Solari  (1841)  9  M.  &  W.  *54;  Simms 
V.  Vick  (1909)  151  N.  C.  78,  65  S.  E.  621.  Similarly,  where  the  mis- 
take was  honest,  though  the  truth  was  readily  available,  negligence 
will  not  bar  recovery,  if  the  situation  of  the  defendant  has  not  been 
altered  to  his  detriment,  Hathaway  v.  County  of  Delaware  (1906) 
185  N.  Y.  368,  78  N.  E.  153;  Merrill  v.  Brantley  (1902)  133  Ala.  537. 
31  So.  847,  unless  the  plaintiff  deliberately  refrained  from  obtaining 
knowledge.  Ash  v.  McLellan  (1905)  101  Me.  17,  62  Atl.  598.  Assum- 
ing that  the  court  in  the  instant  case  meant  that  the  plaintiff  did 
not  have  actual  knowledge  that  he  was  receiving  a  surplus  at  the  time 
he  accepted  it,  its  reasoning  seems  erroneous.  In  order  to  sustain  its 
decision,  the  court  might  perhaps  have  relied  on  cases  holding  that 
where  notwithstanding  the  mistake  the  plaintiff  receives  the  equiva- 
lent of  the  defendant's  enrichment,  no  relief  will  be  granted.  Kingston 
Bank  v.  Eltinge  (1876)  66  N.  Y.  625;  Taylor  v.  Hare  (1805)  1  Bos. 
&  Pul.  (N.  S.)  260.  It  seems  difficult,  however,  to  distingush  on 
principle  the  reasoning  of  these  cases  from  that  in  the  cases  where 
a  contract  induced  by  fraud,  having  been  executed  on  both  sides,  is 
avoided  and  restitution  granted.  Brown  v.  Norman  (1888)  65  Miss. 
369,  4  So.  293. 

Right  of  Privacy — Injunction — Motion  Pictures. — The  defendant 
proauced  a  picture  of  the  plaintiff  without  her  consent  in  a  motion 
picture  film  presenting,  as  a  current  event,  incidents  of  her  investiga- 
tion of  a  crime.  Outside  the  theatre  were  posters  advertising  tbe 
film,  on  which  were  contained  the  plaintiff's  name  and  picture.  The 
New  York  Civil  Eights  Law,  N.  Y.  Consol.  Laws  c.  6  (Laws  of  1909 
c.  14)  §§  50,  51,  provides  for  injunctive  relief  against  the  use  of  the 
name  or  picture  of  a  living  person,  for  the  purposes  of  trade  or  adver- 
tising, without  his  written  consent.  Held,  two  judges  dissenting  as 
to  the  posters,  no  injunction  would  issue.  Humiston  v.  Universal 
Film  Mfg.  Co.  (N.  Y.  App.  Div.,  1st  Dcpt.,  1919)  not  reported  at  time 
of  going  to  press,  reversing  Humviton  v.  Universal  Film  Mfg.  Co. 
(1917)  101  Misc.  3,  167  N.  Y.  Supp.  98. 
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It  has  been  suggested  that  the  injunction  should  not  have  been 
granted  because  the  plaintiff  became  a  public  character  and  surrendered 
her  right  of  privacy.  IT  Columbia  Law  Rev.  735.  In  the  instant  case 
the  Appellate  Division  classed  a  news  film  with  a  newspaper.  It  is 
published  but  once  and  loses  interest  when  it  is  no  longer  news.  And 
a  newspaper  is  not  within  the  statute.  Jeffries  v.  New  York  Evening 
Journal  Pub.  Co.  (1910)  67  Misc.  570,  124  N.  Y.  Supp.  780;  Moser  v. 
Fress  Pub.  Co.  (1908)  59  Misc.  78,  109  N.  Y.  Supp.  963.  To  hold 
otherwise  would  be  poor  public  policy  because  it  would  be  practically 
impossible  to  disseminate  news  in  this  way  if  the  statute  is  to  be 
interpreted  as  was  done  by  the  trial  court.  Lastly,  the  court  distin- 
guished this  case  from  Binns  v.  Vitagraph  Co.  of  America  (1913) 
210  N.  Y.  51,  103  N.  E.  1108.  in  which  the  statute  was  held  to  apply, 
because  in  that  case  the  pictures  were  not  "actually  taken  at  the  time 
of  the  occurrence  of  the  events,  but  the  film  was  taken  in  a  studio 
with  actors  dressed  for  the  occasion  in  order  to  present  a  representa- 
tion of  what  might  have  occurred".  As  to  the  posters,  since  they 
i  ucor])orated  more  than  mere  statement  of  news,  but  also  the  picture 
of  the  plaintiff,  and  were  found  in  the  trial  court  to  have  been  iised 
'for  the  purposes  of  trade",  their  publication  seems  to  have  been  a 
violation  of  both  the  spirit  and  the  letter  of  the  statute. 

Sales — Risk  ok  Loss — *'C.  I.  F."  Contract. — The  plaintiff  contracted 
to  sell  the  defendant  goods,  the  price  quoted  being  "C.  I.  F."  buyer's 
place.  The  goods  were  destroyed  in  transit  by  a  German  submarine. 
no  war  risk  insurance  having  been  effected.  Ueld,  the  risk  of  loss 
was  on  the  defendant  buyer  from  the  time  of  shipment.  Smith  Co., 
Ltd.  v.  Marano  (1919)  28  Pa.  Dist.  Rep.  848. 

If  the  contract  to  sell  requires  the  seller  to  pay  the  freight  or  cost 
of  transportation  to  the  buyer  or  to  a  particular  place,  it  is  evidence 
of  the  parties'  intention  that  the  property — risk  of  loss — shall  not 
pass  until  the  goods  have  been  so  delivered.  Uniform  Sales  Act  §  19. 
Rule  5,  Pa.  P.  L.  §  543.  The  price  quoted  in  the  instant  case  included 
cost,  insurance  and  freight,  three  distinct  items  to  be  charged  to  and 
paid  by  the  buyer,  Ireland  v.  LivingHon,  (1872)  L.  R.  5  H.  L.  395. 
406,  even  though  the  seller  carries  the  risk  of  fluctuation  of  freight 
rates.  Therefore,  both  on  principle  and  on  authority  the  court  cor- 
rectly excluded  the  case  from  the  provisions  of  §  19,  Rule  5,  of  the 
Sales  Act,  supra,  and  ruled  that  the  risk  of  loss  i)assed  to  the  buyer 
on  the  plaintiff  seller's  delivery  to  the  carrier.  Ireland  v.  Livingston, 
supra;  Mee  v.  McNider  (1888)  109  N.  Y.  500,  17  N.  E.  424;  Staack- 
man,  Horschitz  &  Co.  v.  Cary  (1916)  197  111.  App.  601;  contra. 
Lorimer  v.  Slade  (1905)  5  S.  R.  K  S.  W.  71.  The  decision  need 
not  be  based  on  this  ground  alone.  That  pvart  of  the  contract 
relating  to  insurance  must  be  given  its  due  weight  in  interpreting  the 
intentions  of  the  parties.  It  is  difficult  to  understand  what  interest 
the  buyer  would  have  in  stipulating  for  insurance  unless  he  was  to 
bear  the  risk.  On  the  other  hand  if  the  risk  was  to  pass  to  him  on 
the  delivery  to  the  carrier,  insurance  in  transit  would  be  of  vital 
interest. 

Stockholders — Voting — Purchase  of  Stock  by  Holder  of  Proxy. — 
One  K,  who  held  a  proxy  to  vote  certain  stock,  purchased  the  stock 
but  did  not  record  the  transfer  on  the  books  of  the  company.     The 
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inspectors  of  elections  refused  to  permit  him  to  vote  at  a  stockholders' 
meeting  on  the  grounds  that  he  was  neither  a  registered  stockholder 
nor  the  holder  of  a  valid  proxy,  since  the  transfer  of  the  stock  by  his 
principal  revoked  the  proxy.  On  an  application  for  summary  investi- 
gation of  the  election,  held,  the  refusal  of  the  inspectors  to  allow  K 
to  vote  was  erroneous  and  a  new  election  would  be  ordered.  Thomp- 
son V.  Blaisdell  (N.  J.  Sup.  Ct.  1919)  107  Atl.  405. 

In  general,  the  party  registered  as  owner  of  corporate  stock  may 
vote  it,  In  the  Matter  of  Barker  (N.  Y.  1831)  6  Wend.  509  (trustee) ; 
Cohen  V.  Big  Stone  Iron  Co.  (1910)  111  Va.  468,  69  S.  E.  359  (pledgor) ; 
Canadian  Improvement  Co.  v.  Lea  (1908)  74  N.  J.  Eq.  234,  69  Atl. 
455  (pledgee),  while  an  unrecorded  transferee  has,  as  against  the 
company,  merely  the  right  to  have  his  stock  transferred  on  the  books, 
and  until  then  may  not  vote.  W entivorth  Co.  v.  French  (1900)  176 
Mass.  442,  57  N.  E.  789;  see  People  ex.  rel.  Prohert  v.  RoUnson  (1883) 
64  Cal.  373,  375,  1  Pac.  156.  So  an  assignor  of  stock  retains  the  right 
of  voting  until  the  sale  is  recorded.  People  ex  rel.  Prohert  v.  Robinson , 
supra;  State  ex  rel.  White  v.  Ferris  (1875)  42  Conn.  560;  but  see 
Commonwealth  ex  rel.  Gordon  v.  Woodward  (Pa.  1860)  4  Phila.  124, 
and  it  would  seem  to  follow  that  he  could  give  a  proxy.  Although  a 
proxy,  previously  given,  might  be  revoked  by  sale  of  the  stock  to  a 
third  party,  see  Ryan  v.  Seaboard  etc.  R.  R.  (C.  C.  1898)  89  Fed.  397, 
406;  Dut  see  In  re  S.  &  S.  Mfg.  &  Sales  Co.  (D.  C.  1917)  246  Fed. 
1005,  the  reason  for  such  a  rule  would  not  exist  where  the  transferee 
and  the  holder  of  the  proxy  were  identical  and  there  was  no  dispute 
between  the  transferor  and  the  transferee  as  to  who  should  vote.  See 
State  ex  rel.  White  V.  Ferris,  supra,  at  p.  569. 

Suretyship — Guaranty  of  Payment  ok  Collectibility. — The  defend- 
ant wrote  upon  a  demand  note  at  the  time  of  its  delivery  to  the  payee: 
"I  hereby  guarantee  payment  of  within  note  and  waive  demand,  protest 
and  notice".  In  an  action  by  the  payee  against  the  defendant  brought 
more  than  six  years  after  the  delivery  of  the  note,  held,  that  the  action 
was  barred  by  the  statute  of  limitations  which  began  to  run  in  favor 
of  the  defendant  upon  the  delivery  of  the  note.  Homewood  People's 
Bank  v.  Eastings  (Pa.  1919)  106  Atl.  308. 

If  the  note  had  not  been  payable  on  demand  but  at  a  fixed  or  deter- 
minable future  time  and  the  Pennsylvania  court  had  followed  its 
previous  decisions,  it  wotdd  have  interpreted  the  defendant's  promise 
as  a  guaranty  of  collectibility  and  held  that  the  plaintiff's  cause  of 
action  did  not  arise  until  he  had  exhausted  his  remedies  against  the 
maker.  In  that  state  "I  guarantee  payment"  is  a  guaranty  of  collecti- 
bility; Isett  v.  Hoge  (Pa.  1833)  2  Watts  128;  Mizner  v.  Spier  (1880) 
96  Pa.  533;  Zahm  v.  First  Nat'l  Bank  of  Lancaster  (1883)  103  Pa. 
576;  but  '1  guarantee  payment  when  due"  is  a  guaranty  of  payment. 
Campbell  v.  Bal;er  (1863)  46  Pa.  243;  Roberts  v.  Riddle  (1875) 
79  Pa.  468;  McBeth  v.  Newlin  (Pa.  1884)  15  Wkly.  Notes  Cas.  129; 
Hartley  Silk  Mfg.  Co.  v.  Berg  (1911)  48  Pa.  Sup.  Ct.  419;  Westing- 
house  E.  &  Mfg.  Co.  v.  Wilson  (1916)  63  Pa.  Sup.  Ct.  294.  But  the 
Court  seized  upon  the  distinction  that  the  note  was  payable  upon 
demand  and  interpreted  the  defendant's  promise  as  a  guaranty  of  pay- 
ment. It  is  difficult  to  see  the  basis  for  the  distinction,  though  it 
has  been  taken  in  some  other  cases.  Lane  v.  Levillian  (1842)  4  Ark. 
76;  Reed  v.  Cutts  (1831)  7  Me.  186.    The  decision  doubtless  indicates 
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a  tendeuo.v  of  the  Pennsylvania  courts  in  all  cases  to  give  the  words 
''I  guarantee  payment"  the  same  meaning  that  is  attached  to  them  in 
other  iurisdiction?,  viz.,  "I  promise  to  pay  if  the  principal  debtor 
default*,".  Bloom  v.  Warder  (1882)  13  Neb.  476,  14  N.  W.  395;  First 
Nafl  Bank  of  Hihbing  v.  Schirmer  (1916)  134  Minn.  387,  159  K  W. 
800;  Miller  v.  Northern  Brewery  Co.  (D.  C.  1917)  242  Fed.  164;  Gal- 
braith  v.  Shores-Mueller  Co.  (1918)  178  Ky.  688,  199  S.  W.  779: 
Pfeiffer  v.  Crossley  (1918)  91  N.  J.  L.  433,  103  Atl.  1000,  aff'd  (1919) 
92  N.  J.  L.  638,  106  Atl.  892;  12  R.  C.  L.  §  13;  Stearns,  Suretyship 
(2nd  ed.)  §§  61,  62. 


Trusts — Constructive  Trust — Use  of  Trust  Fund  by  Guardian. — 
Where  a  guardian  borrowed  money  from  X  and  with  the  loan  pur- 
chased land  from  Y,  taking  title  to  himself,  and  subsequently  diverted 
trust  funds  in  his  possession  to  repay  the  loan,  semble,  equity  will 
impress  a  trust  character  on  the  land  if  the  guardian  at  the  time  he 
acquired  title  had  the  intention  subsequently  to  divert  his  ward's  funds 
to  repay  the  loan.    Hardy  v.  Hardy  (Ga.  1919)  100  S.  E.  101. 

The  general  rule  is  that  a  trust  will  not  arise  on  other  than  the 
state  of  facts  existing  when  the  property  is  acquired.  Dick  v.  Dick 
(1898)  172  111.  578,  50  N.  E.  142;  Woodside  v.  Hewel  (1895)  109  Gal. 
481,  42  Pac.  152;  see  Botsford  v.  Burr  (N.  Y.  1817)  2  Johns.  Ch.  *405. 
*409;  1  Perry,  Trusts  (6th  ed.)  §  133.  After  the  legal  title  has  once 
vested  in  the  grantee  of  a  deed,  a  trust  cannot  be  raised  so  as  to  divest 
that  legal  estate  by  the  subsequent  application  of  the  funds  of  a  third 
person  to  pav  the  unpaid  purchase  money.  Myers  v.  Myers  (1900) 
47  W.  Va.  487,  35  S.  E.  868;  French  v.  Sheplor  (1882)  83  Ind.  266; 
McCall  V.  Flippin  (1872)  61  Tenn.  161;  cf.  McDevitt  v.  Frantz  (1889) 
85  Va.  740,  751,  8  S.  E.  642.  In  the  principal  case  it  would  hardly 
be  contended  that  a  trust  was  impressed  upon  the  land  immediately 
upon  its  purchase  by  the  guardian,  since  he  might  never  have  carried 
into  effect  his  intention  of  diverting  the  cestui's  funds  to  repay  the 
loan.  But  it  is  maintained  that  the  dictum  in  the  instant  case  is 
nevertheless  correct,  since  the  injury  to  the  cestui,  which  became  cog- 
nizable by  the  courts  only  when  his  funds  were  diverted,  had  its  in- 
ception in  the  act  of  the  trustee  in  acquiring  the  land,  coupled  with 
his  then  intent  to  defraud  the  cestui.  There  is  an  analogous  doctrine 
in  many  cases  of  conspiracy,  for  although  it  has  often  been  held  that 
conspiracy  exists  as  a  substantive  tort,  Evans  v.  Freeman  (C.  C.  1905) 
140  Fed.  419;  Collins  v.  Cronin  (1887)  117  Pa.  35,  11  Atl.  869;  see 
Patnode  v.  Westenhaver  (1902)  114  Wis.  460,  90  N.  W.  467;  5  Colum- 
bia Law  Rev.  233,  it  seems  that  the  right  of  action  does  not  arise 
until  some  act  injuring  the  plaintiff  has  been  committed  in  furtherance 
of  the  objects  of  the  conspiracy.  Schwab  v.  Mabley  (1882)  47  Mich. 
572,  11  N".  W.  390;  see  Fleitmann  v.  United  Gas  Improvement  Co. 
(1916)  174  App.  Div.  781,  783,  161  N.  Y.  Supp.  650.  And  there  is  no 
novelty  in  the  doctrine  of  relating  back  to  a  pre-existing  intent  an 
act  insufficient  in  itself  to  cause  the  impression  of  a  trust.  For  where 
by  statute  an  oral  declaration  of  trust  is  void  as  to  realty  but  valid 
as  to  personalty,  if  land  is  conveyed  on  parol  trust  to  hold  the  pro- 
ceeds, and  the  land  is  sold,  the  trust  will  be  enforced  as  to  the  proceeds 
of  the  sale.  Chace  v.  Gardner  (1917)  228  Mass.  533,  117  N.  E.  841; 
see  Watson  v.  Payne  (1910)  143  Mo.  App.  721,  128  S.  W.  238;  1* 
Columbia  Law  Rev.  375. 
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Wills — Ademptiox — Sale  of  Property  by  Testator. — The  testator's, 
will  provided  that  his  daughters'  entire  share  in  his  estate  should  be 
the  personal  property  of  which  he  died  possessed,  and  that  if  this  did 
not  equal  $800  his  sous  should  make  up  the  deficiency.  The  will  fxir- 
ther  directed  the  executor  to  sell  his  farm  and  convert  the  same  into 
cash,  and  continued:  "After  said  sale  ...  I  give,  devise  and 
bequeath  unto  my  two  sons  .  .  .  the  entire  rest  and  residue  of 
my  estate,  .  .  ."  During  his  lifetime  the  testator  sold  the  farm, 
apparently  with  the  intention  of  disinheriting  the  sons.  Held,  the 
sons  should  receive  the  proceeds  of  the  sale.  In  re  Manshaem's  Estate 
(Mich.  1919)  173  N.  W.  483. 

In  construing  a  will,  the  rule  is  to  give  effect  to  the  intention  of 
the  testator  as  expressed  in  the  will  as  a  whole.  In  re  Blodgett's  Estate 
(1917)  197  Mich.  455,  163  N.  W.  907,  and  his  intention  as  thus  deter- 
mined controls  as  to  whether  a  bequest  is  specific  or  demonstrative. 
Bills  V.  Putnam  (1888)  64  N.  H.  554,  15  Atl.  138.  A  change  in  the 
form  of  property  does  not  per  se  work  an  ademption,  Connecticut 
T.  <&  8.  Deposit  Co.  v.  Chase  (1903)  75  Conn.  83,  55  Atl.  171,  nor 
does  a  mingling  of  the  changed  property  with  other  property.  Teel  v. 
Hilton  (1899)  21  R.  I.  227,  42  Atl.  1111.  Where  property  or  proceeds 
are  left  in  the  alternative,  a  sale  by  the  testator  does  not  effect  a 
revocation.  Hoffmann  v.  Steuhing  (1906)  49  Misc.  157,  98  N.  Y. 
Supp.  706;  Nooe  v.  Vannoy  (1861)  59  N.  C.  185.  The  court  in  the 
instant  case  seems  properly  to  have  construed  the  will  as  being  a  be- 
quest of  the  proceeds  of  the  sale,  Missouri  Baptist  Sanitarium  v. 
McCune  (1905)  112  Mo.  App.  332,  87  S.  W.  93,  and  as  entitling  the 
sons  to  them.  Cf.  Miller's  Exr.  v.  Malone,  etc.  (1900)  109  Ky.  133, 
58  S.  W.  708. 


Witnesses — Perjury — Intent — Belief  in  Truth  of  Testimony. — 
Where  a  witness  testified  absolutely  as  to  a  statement  made  supposedly 
in  his  presence  and  later  signed  an  affidavit  which  showed  that  he  was 
told  of  it  by  another,  held,  one  judge  dissenting,  that  since  ho 
probably  believed  the  other  party,  his  testimony  was  not  wilfully  false, 
and  therefore  not  perjiiry.  People  v.  Redmond  (App.  Div.,  2nd  Dept.. 
1919)  178  N.  Y.  Supp.  120. 

The  code  reads:  "An  unqualified  statement  of  that  which  one  does 
not  know  to  be  true  is  equivalent  to  a  statement  of  that  which  he 
knows  to  be  false,"  N.  Y.  Consol.  Laws  c.  40  (Laws  of  1909  c.  88) 
§  1626.  The  court  interpreted  this  in  the  light  of  the  statutory  defi- 
nition of  perjury,  N.  Y.  Consol.  Laws  c.  40  (Laws  of  1909  c.  88) 
§  1620,  as  identical  clauses  in  the  codes  of  other  states  are  construed. 
Pilgrim  v.  State  (1909)  3  Okla.  Crim.  49,  104  Pac.  383;  see  People  v. 
Senegram  (1915)  27  Cal.  App.  301,  149  Pac.  786.  And  to  constitute 
perjury  the  statement  must  be  wilfully  false.  Wliere  a  witness  honestly 
believes  what  he  swears  to,  his  oath  is  not  wilfully  false.  People  v. 
Dishler  (N.  Y.  1885)  38  Hun  175;  State  v.  Lazarus  (1917)  181  Iowa 
625,  164  N.  W.  1037;  see  Smith  v.  Huhhell  (1906)  142  Mich.  637,  106 
N.  W.  547,  even  though  he  swears  rashly,  see  Mathes  v.  State  (Okla. 
1919)  177  Pac.  120;  United  States  v.  Shellmire  (C.  C.  1831)  Fed.  Cas. 
No.  16,271,  and  even  though  a  little  diligence  would  have  enabled  him 
to  have  discovered  its  falsity.  Pilgrim  v.  State,  supra.  Two  decisions 
have  held  contra,  where  the  witness  did  not  have  reasonable  ground 
for  his  belief.    State  v.  Knox  (1867)  61  N.  C.  312;  Commonwealth  \. 
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Cornish  (Pa.  1814)  6  Binney  249;  see  Commonwealth  v.  Sheilds 
(1912)  50  Pa.  Super.  Ct.  1.  But  this  rule  has  been  attacked  in  Com- 
monwealth V.  0' Grady  (1895)  4  Pa.  Dist.  732  and  in  United  States  v. 
Shellmire,  supra.  In  the  instant  case  the  facts  are  somewhat  obscure, 
but  if  the  witness  knew  that  his  knowledge  was  gained  only  through 
hearsay,  and  that  the  statement  to  which  he  testified  was  not  made  to 
him  personally,  under  the  strict  interpretation  of  the  law  he  would 
seem  to  have  been  guilty. 
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Editors-in-Charge 

The  Declaratory  Judgment.* — A  recent  Florida  Statute^  authorizes 
courts  of  equity  to  take  jurisdiction  for  "the  determination  of  any 
question  of  construction  arising  under"  a  deed,  will,  contract  in  writing, 
or  other  instrument  in  writing  in  which  the  petitioner  claims  to  be 
interested,  and  for  a  declaration  of  his  rights  as  against  adverse  parties, 
"whether  or  not  further  relief  is  or  could  be  claimed",  and  provide? 
that  "such  declaration  shall  have  the  force  of  a  final  decree  in  a  court 
of  chancery".  This  measure  is  at  once  so  novel  to  most  American 
states^  and  so  familiar  to  many  other  countries,^  that  our  attention  is 
brought  forcibly  to  the  inadequacy  of  the  American  legal  system  with 
regard  to  the  problem  of  preventive  justice.  A  solution  of  this  prob- 
lem has  been  found  in  most  foreign  countries  to  lie  in  the  declaratory 
judgment.  Lentil  recently  America  has  chosen  to  remain  oblivious  to 
this  remedy.* 

The  declaratory  judgment  is  designed  to  increase  the  social  equilib- 
rium. Its  purpose  is  to  obviate  that  necessity  for  a  vacillation  between 
war  and  peace  which  is  inherent  in  the  insistence  that  legal  injuries 

♦Professor  Borchard's  articles  in  28  Yale  Law  Jour.  1  and  28  Yale  Law 
Jour.  105  constitute  a  comprehensive  discussion  of  the  Declaratory  Judg- 
ment.   See  also  Professor  Sunderland's  article  in  16  Michigan  Law  Rev.  69. 

'Laws  of  Florida,  Acts  of  1919  c.  7857,  approved  June  9,  1919. 

-Section  7  of  the  New  Jersey  Chancery  Act  (1915)  N.  J.  Pub.  L.  1915 
c.  116,  authorizes  applications  to  a  court  of  equity  by  any  person  claiming 
a  right  under  a  written  instrument  "for  a  declaration  of  the  rights  of  the 
persons  interested".  A  Michigan  statute  and  a  Wisconsin  statute  are 
somewhat  broader  in  scope.  See  Report  of  Committee  of  American  Bar 
Assn.  on  Changes  in  Stat.  Law,  1919.  Aside  from  these  statutes  we  have 
only  the  advisory  opinions  authorized  in  seven  states,  infra,  footnote  19. 
and  certain  equitable  remedies  such  as  bills  quia  timet,  bills  of  peace,  and 
bills  to  remove  cloud  from  title,  bills  for  the  rescission  and  cancellation 
of  written  instruments,  and  the  bill  for  injunction,  which  partake  slightly 
of  the  nature  of  the  declaratory  judgment. 

'Order  XXV,  rule  5,  of  the  Supreme  Court  Rules  of  1883,  7  Statutory 
Rules  and  Orders,  54,  reads  as  follows :  "No  action  or  proceeding  shall 
be  open  to  objection  on  the  ground  that  a  merely  declaratory  judgment 
or  order  is  sought  thereby,  and  the  court  may  make  binding  declarations 
of  right  whether  any  consequential  relief  is  or  could  be  claimed  or  not". 
Contrast  the  breadth  of  this  Act  with  the  Florida  statute  referred  to 
supra,  footnote  1.  The  declarator>'  action  is  also  employed  in  a  broad 
form  in  Scotland,  Ireland,  India,  Ontario,  British  Columbia,  and  other 
Canadian  Provinces,   in   Australia,   New   Zealand,   Germany,   and  Austria. 

*"This  court  would  never  [before  the  Chancery  Act,  supra,  footnote 
2]  entertain  a  suit  brought  solely  for  the  purpose  of  interpreting  the  pro- 
visions of  a  will".  See  In  re  Ungaro  (1917)  88  N.  J.  Eq.  25,  27,  102  Atl. 
244;  Greeley  v.  Nashua  (1882)  62  N.  H.  166.  There  was  before  Congress 
in  1919  a  bill  (65th  Congr.,  3rd  Sess.,  S.  B.  5304)  to  authorize  the  Federal 
courts  of  the  United  States  to  render  declaratory  judgments. 
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should  precede  a  rt'course  to  the  courts.'  Its  function  is  prognosis  as 
well  as  diagnosis.  Througli  it  one  is  given  the  privilege  of  knowing 
his  rights.  It  authorizes  a  statement  of  jural  relations  when  such 
statement  is  deemed  advisable,  where  uo  right,  privilege,  power,  or 
immunity*'  of  the  litigants  has  been  invaded,  and  where  no  coercive 
relief  is  requested.  But  the  purpose  of  the  declaratory  judgment  is  not 
merely  to  enable  people  to  "sleep  o'  nights"^  and  it  is  designed  to  avoid 
litigation  rather  than  to  aid  it.  Its  pronouncement  is  left  to  the  dis- 
cretion of  the  courf*  and  the  courts  have  put  upon  it  certain  limita- 
tions which  are  already  crystallizing  into  rules  of  precedent.  A  court 
will  not  render  a  declaratory  judgment  where  it  has  no  jurisdiction 
of  the  case"  or  where  the  law  has  provided  another  remedy,  ^°  or  where 
it  is  deemed  more  expedient  to  try  the  action  in  some  other  form.^* 
Ordinarily,  courts  will  not  make  declarations  of  a  fact,  but  only  of  a 
jural  relation;'^  but  since  it  is  usually  possible  to  convert  the  request 
for  a  declaration  of  fact  into  a  request  for  a  declaration  of  a  jural 
relation,  this  is  not  a  serious  impairment  of  the  scope  of  the  judg- 
ment.^^  In  England  the  request  for  a  di'claration  is  often  combined 
with  a  request  for  coercive  relief,'*  and  in  many  cases  where  an  injunc- 
tion has  been  refused  because  of  the  technicalities  which  surround  that 
action,  a  requested  declaration  serving;  much  the  same  purpose  ha? 
been  granted.''"     But  under  the  India  Specilic  Relief  Act  of  1877,  a 

*"The  causes  ...  of  remedial  rights  are  always  infringements  of 
antecedent  rights".  Holland,  Jurisprudence  (9th  ed.)  310.  "So  long  as  all 
goes  well,  the  action  of  the  law  is  dormant"  Holland,  op.  cit.,  306.  "Justice 
is  administered  only  against  wrongdoers,  in  act  or  intent".  Salmond, 
Jurisprudence    (5th   ed.)    71. 

"For  an  analysis  of  these  juristic  concepts  sec  tlie  late  Professor 
Wesley  N.   Hohfcld's  article  in  23  Yale  Law  Jour.   16. 

\See  Guaranty  Trust  Co.  v.  Hannay  [1915]  2  K.  B.  536. 

'See  Austen  v.  Collins  (1886)  54  I,.  T.  903. 

"Where  the  subject-matter  is  outside  the  jurisdiction:  British  South 
Africa  Co.  z:  Companhia  de  Mocambique  [1893]  A.  C.  602.  Suit  brought 
after  expiration  of  statute  of  limitations:  Bishambhar  z'.  Nadiar  (1914) 
J8  Calcutta  L.  J.  671.  Where  jurisdiction  has  been  given  by  statute  to 
some  special  tribunal:  Barraclough  v.  Brown  [18971  A.  C.  615;  Grand 
Junction  Waterworks  Co.  v.  Hampton  D.  C.   [1898]  2  Cii.  331. 

'•N.  E.  Marine  Engineering  Co.  r.  Leeds  Forge  Co.  [1906]  1  Ch.  324. 

^Toronto  Ry.  v.  Toronto  (1906)  13  Ont  L.  Rep.  .532;  Ottawa  Y.  M.  C.  A. 
V.  Ottawa  (1913)  29  Ont.  L.  Rep.  574;  Brooking  v.  Maudslay  Son  & 
Field  (1888)  38  Ch.  D.  6.%;  Honour  v.  Equitable  Life  Ass.  Soc.  [19001 
I  Ch.  852. 

"Germany:  (1880)  Bahr,  Entschcidungen,  143;  (1895)  Juristische  Woch- 
enschrift,  60  No.  3.  Scotland:  Gifford  z:  Trail  (1829)  7  Shaw  854;  contra, 
Hope  V.   Edinburgh  Corporation    (1897)    5  S.  L.  T.   195. 

"A  typical  example  of  the  hardship  under  which  American  courts  are 
placed  in  being  unable  to  declare  facts  is  seen  in  the  recent  case  of  Dreiser 
V.  John  Lane  Co.  (1918)  183  App.  Div.  773,  171  N.  Y.  Supp.  605. 

"London  Assn.  of  Shipowners  etc.  z:  London  &  India  Docks  t^tc.  [1892] 
3  Ch.  242;  Atty.  Genl.  z-.  Mcrthyr  Tydfil  Union  [1900]   1  Ch.  516. 

'^Llandudno  U.  D.  C.  v.  Woods  |1889]  2  Ch.  705;  Islington  Vestry  v. 
Hornsey  U.  D.  C  [1900]  1  Ch.  695;  Grainger  v.  Order  of  Canadian  Home 
Circle  (1914)  31  Ont.  L.  Rep.  4b\. 
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declaratory  judgment  can  not  be  made  where  an  executory  action  would 
afford  relief  ;^'^  and  in  general  this  seems  also  to  be  the  German  rule.^^ 
The  declaratory  judgment  has  been  particularly  useful  in  enabling 
those  acting  in  a  fiduciary  capacity  to  obtain  authoritative  advice  and 
guidance  in  the  performance  of  their  duties/^  and  in  answering  ques- 
tions for  the  benefit  of  administrative  officers.^^  In  some  cases  the 
courts  have  made  a  declaration  of  future  interests,-"  but  the  modern 
rule  seems  to  be  that  a  court  will  declare  on  future  rights  only  if  all 
the  parties  who  in  any  event  will  be  entitled  to  the  property  are  of 
age  and  are  ready  to  argue  the  case.^^  A  most  important  function  of 
the  declaratory  judgment  has  been  the  determination  of  the  validity,  or 
of  the  meaning  of  written  instruments  in  general.-^  It  is  also  pecu- 
liarly effective  in  preventing  litigation  by  enabling  parties  to  obtain,  in 
case  of  doubt,  an  authoritative  judicial  interpretation  of  their  mutual 
rights,  etc.,  under  written  contracts,  without  the  necessity  of  inviting 
a  law  suit  by  acting  upon  their  own  interpretation  of  their  obliga- 
tions.^^ A  declaration  has  also  been  useful*  in  the  determination  of 
questions  of  status.^*  This  type  of  judgment  should  not  be  confounded 
with  those  non-executory  decrees  long  known  to  our  law,  which  create 
a  legal   status,   and   are   investitive   rather   than   declaratory.^^      The 

"Nauji  V.  Umatul  (1912)  15  Calcutta  L.  J.  724;  see  Jibunti  v.  Shibnath 
(1882)  8  I.  L.  R.  Calcutta  819. 

"(1905)  61  R.  G.  242;  contra,  (1898)  41  R.  G.  369. 

"/n  re  Moxon  [1916]  2  Ch.  595;  In  re  Hollins  [19181  1  Ch.  503;  In  re 
Saillard  [1917]  2  Ch.  140. 

"In  re  W.  Hagelberg  Akt.-G.  [1916]  2  Ch.  503;  In  re  Francke  &  Rasch 
[1918]  1  Ch.  470;  The  Minister  of  Lands  v.  Yates  (1917)  17  N.  S.  W.  St. 
Rep.  29.  This  form  of  declaratory  judgment  bears  some  resemblance  to  the 
advisory  opinions  authorized  in  seven  of  our  States :  Massachusetts,  New 
Hampshire,  Maine,  Rhode  Island,  Florida,  Colorado,  and  South  Dakota, — 
with  the  important  qualification  that  the  latter  are,  as  their  name  impHes, 
in  no  sense  binding  judgments. 

"Bell  V.  Cade  (1861)  2  J.  &  H.  122;  Fletcher  v.  Rogers  (1853)  10  Hare, 
App.  Xni;  contra,  Lady  Langdale  v.  Briggs  (1856)  8  De  G.  M.  &  G.  391; 
Bright  V.  Tyndall  (1876)  4  Ch.  D.  189. 

"See  Curtis  v.  Sheffield  (1882)  21  Ch.  D.  1. 

"Power  of  construing  wills:  In  re  Harrison  (1918)  Weekly  Notes, 
March  30,  1918,  91;  In  re  Chrimes  [1917]  1  Ch.  30.  Questions  arising 
under  deeds  and  mortgages:  see  Pearce  v.  Bulteel  [1916]  2  Ch.  544.  Bills 
of  sale:  Parsons  v.  Equitable  Investment  Co.  [1916]  2  Ch.  527;  In  re 
Walmsley  and  Shaw's  Contract  [1917]  1  Ch.  93.  By-laws  and  articles  of 
associations  and  corporations:  Cyclists  Touring  Club  v.  Hopkinson  [1910] 
1  Ch.  179;  Evling  v.  Israel  &  Oppenheimer  Ltd.  [1918]  1  Ch.  101. 

'"Lovesy  V.  Palmer  [19161  2  Ch.  233;  Ertel  Bieber  &  Co.  v.  Rio  Tinto 
Co.  [1918]  A.  C.  260. 

"Declaration  of  legitimacy  or  validity  of  marriage :  West  v.  Lord  Sack- 
ville  [19031  2  Ch.  378;  see  21  &  22  Vic.  c.  93  §  1.  For  "declaration  of  right" 
to  be  deemed  a  natural  born  citizen :  ihid.  §  2.  For  declaration  that  plain- 
tiffs are  not  members  of  a  certain  society:  (Germany  1882)  8  R.  G.  3;  that 
plaintiff  and  defendant  are  partners:  Edmonds  v.  Edmonds  (N.  Z.  1903) 
24  S.  C.  R.  440. 

"Such  are  decrees  of  divorce,  discharges  in  bankruptcy,  appointments 
of  receivers,  etc. 
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declaratory  judgment  has  been  most  helpful  in  the  trial  of  title  to 
{)roperty,26  although  the  close  analogy  of  this  form  of  declaration  to 
the  statutory  bills  to  quiet  title  and  to  remove  cloud  from  title,  which 
are  used  in  some  American  states,  will  readily  be  seen.  An  almost 
indefinite  number  of  declarations  relating  to  property  rights  has  been 
developed  and  has  been  eflFective  in  settling  disputed  rights  without 
legal  hostilities,^^  and  many  questions  of  title  to  personal  property 
have  been  settled  by  declaratory  actions.^^  Many  problems  of  a  mis- 
cellaneous character  have  arisen,  not  falling  within  these  classifica- 
tions.2"  But  the  principle  behind  all  these  cases  is  the  same:  the 
judgments  operate  as  res  judicata,^^  and  their  function  is  that  of  the 
official  arbitrator:  to  make  an  eflFective  statement  of  jural  relationships 
before  those  relationships  have  been  violated. 

Rent  Legislation. — An  interesting  extension  of  the  police  power  is 
presented  by  the  recent  District  of  Columbia  Rents  Act.'  By  its 
terms  all  rental  property,-  hotels,  and  apartment  houses  in  the  District 
are  declared  to  be  aflFected  with  a  public  interest;  and  any  unreason- 
able or  unfair  provision  in  a  lease  with  respect  to  rent  is  declared  to  be 
contrary  to  public  policy.  Elaborate  provision  is  made  for  a  commis- 
sion to  regulate  rentals.  Sanction  for  this  unprecedented  legislation  i^ 
sought  in  the  war  power  ;^  and,  in  fact,  the  operation  of  the  Act  is 


^Gledhill  V.  Hunter  (1880)  14  Ch.  D.  492;  see  25  &  26  Vic.  c.  67. 

'^Claims  by  the  public  and  by  private  individuals  to  fee  of  road :  Goodcr- 
ham  V.  Toronto  (1891)  21  Ont.  Rep.  120;  Chuni  v.  Ram  (1888)  15  I.  L.  R. 
Calcutta  460.  Rights  under  lease :  North  Pacific  Lumber  Co.  v.  British 
American  Trust  Co.  (1915)  23  Br.  Col.  332;  (Germany  1898)  41  R.  G. 
345.  Quality  of  tenure:  Re  Damley's  Estate  (1870)  3  Irish  L.  J.  Misc. 
741.  Privilege  to  send  sewage  through  plaintiff's  scwcr :  Islington  Vestry 
V.  Hornsey  U.  D.  C,  supra,  footnote  15.  Easement  of  light:  AnkerbOii 
V.  Connelly  [1906]  2  Ch.  544. 

"Title  to  funds:  Davidson  v.  Davidson  (1906)  Scottish  L.  T.  337;  Rob- 
son  V.  Atty.  Genl.  [1917]  2  Ch.  18.  Title  to  patent:  N.  E.  Marine  En- 
gineering Co.  V.  Leeds  Forge  Co.,  supra,  footjiote  10.  Title  to  copyright 
or  trade-mark:  British  Actors  Film  Co.  v.  Glover   [19181    1   K.  B.  299. 

"Right  to  share  in  award  of  money  already  made :  Powell  v.  Jones 
[1905]  1  K.  B.  11.  Declaration  of  privilege  to  enter  public  building:  Journal 
Printing  Co.  v.  McVeity  (1915)  Z2,  Ont.  L.  Rep.  166.  Declaration  of 
negligent  director's  liability  to  company:  In  re  Dominion  Trust  Co.  (1916) 
23  Br.  Col.  401.  Liability  of  prospective  tax-payers:  Edinburgh  &  Glasgow 
Ry.  V.  Meek  (1849)  12  D.  153.  Declaration  that  alleged  creditor  has  no 
right  against  plaintiff:  (Germany  1899)  44  R.  G.  183.  Immunity  from 
regulations:  China  Mutual  Steam  Nav.  Co.  v.  MacLay  [1918]  1  K.  B. 
33,   etc. 

"This  is  not  true  where  defendants  have  not  appeared:  Hair  v.  Town 
of  Meaford  (1914)  31  Ont.  L.  Rep.  124;  see  (Germany  1910)  74  R.  G.  122. 

Tub  Laws,  66th  Congress,  1st  Sess.,  No.  63  (H.  R.  8624),  Title  II, 
approved  October  22,  1919. 

"'Any  building  or  part  thereof  or  land  appurtenant  thereto  .  .  . 
rented  or  hired  and  the  service  agreed  or  required  ...  to  be  fur- 
nished in  connection  therewith".     Section  101. 

'Section  122  of  the  Act  declares  that  it  is  made  necessary  by  emer- 
gencies arising  out  of  the  war;  and  its  validity  under  the  war  power  is 
hardly  to  be  doubted.     19  Columbia  Law  Rev.  489. 
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limited  to  a  period  of  two  years  from  its  passage.*  But  the  question 
is  fairly  raised,  especially  in  view  of  the  expressed  purpose  of  the 
framers  of  the  Acf^  and  of  housing  difficulties  equally  pressing  in  many 
other  cities,  whether  such  enactment  would  not  be  valid  in  peace  times 
under  the  police  power^  of  the  states/ 

There  has  never  been  a  time  when  the  safety,  health  and  morals  of 
the  community  did  not  warrant  interference  with  the  rights  of  prop- 
erty.* The  more  recent  extension  of  the  police  power  in  the  protection 
of  "public  welfare",^  and  the  recognition  that  a  public  use  does  not 
mean  a  direct  use  by  the  entire  public,^"  have  broadened  state  control 
over  private  property  in  a  measure  more  nearly  to  meet  social  needs.'' 
The  constantly  shifting  boundary  of  the  concept  "property'"^- — tradi- 
tionally considered  inflexible  under  the  genius  of  the  common  law^-' 
and  the  guarantees  of  the  Constitution'* — is  one  of  the  "lines     .     .     . 

*Such  extension  of  the  war  power  is  questionable,  especially  in  view 
of  conditions  at  the  date  of  the  Act.  It  appears  further  from  the  Con- 
gressional debates  that  the  life  of  the  Act  was  originally  to  have  been 
four  years. 

"^To  the  effect  that  this  should  and  could  be  a  permanent  enactment, 
see  58  Cong.  Rec.  6724  (Senator  Norris)  ;  58  Cong.  Rec.  6727  (Senator 
Sherman);  58  Cong.  Rec.  7146  (Representative  Rubey).  If  the  ultimate 
sanction  is  in  the  war  power,  the  language  in  the  Act  traditional  to  the 
establishment  of  public  service  commissions  seems  unnecessary. 

"It  is  recognized,  of  course,  that  "the  war  powers  are  wholly  distinct 
from  the  police  powers,  although  their  exercise  may,  and  frequently  does, 
bring  about  similar  results".  Sutherland,  Constitutional  Power  and  World 
Affairs,  101. 

^Congress  "may  exercise  within  the  District  all  the  legislative  powers 
that  the  Legislature  of  a  State  might  exercise  within  a  State",  Capital 
Traction  Co.  v.  Hof  (1899)  174  U.  S.  1,  5,  19  Sup.  Ct.  580;  U.  S.  Const. 
Sec.  8  §  17;  16  Stat.  419  §  18. 

*"It  has  long  been  settled  that  the  imposing  of  uncompensated  charges, 
involved  in  obeying  a  law,  passed  in  a  reasonable  exercise  of  the  police 
power  is  not  a  taking  of  property  without  due  process  of  law",  Northern 
Pacific  Ry.  v.  Puget  Sound  &  W.  H.  Rv.  (1919)  39  Sup.  Ct.  474;  cf.  Mis- 
souri Pacific  Ry.  v.  Omaha  (1914)  235  U.  S.  121,  35  Sup.  Ct.  82. 

"The  police  power  "may  be  put  forth  in  aid  of  what  is  sanctioned  by 
usage,  or  held  by  the  prevailing  morality  or  strong  and  preponderant 
opinion  to  he  greatly  and  immediately  necessary  to  the  public  welfare". 
Holmes,  I.,  in  Noble  State  Bank  v.  Haskell  (1911)  219  U.  S.  104,  111,  31 
Sup.  Ct.  186.    Cf.  Munn  v.  Illinois  (1876)  94  U.  S.  113. 

"Clark  V.  Nash  (1905)  198  U.  S.  361,  25  Sup.  Ct.  676;  Strickley  v. 
Highland  Boy  Mining  Co.  (1906)  200  U.  S.  527,  26  Sup.  Ct.  301. 

"For  a  List  of  Cases  Illustrating  the  Attitude  of  the  Courts  Toward 
Property  and  Contract  Rights,  see  2  Ely,  Property  and  Contract,  Appendix 
IV,  666  et  seq. 

""We  may  almost  say  that  the  right  to  private  ownership  of  property 
has  been  recognized  by  the  law  only  because  the  existence  of  such  a  right 
has  been  deemed  most  beneficial  to  the  community  as  a  whole",  7  Michigan 
Law  Rev.  628. 

^he  doubts  cast  on  this  tradition  by  late  research  are  strongly  set 
forth  by  Edward  A.  Adler,  Labor,  Capital  and  Business  at  Common  Law, 
29  Harvard  Law  Rev.  241. 

"United  States  Constitution,  Amendments,  Article  V,  limiting  the 
Federal  Government;  Article  XIV,  limiting  the  states.  See  17  Columbia 
Law  Rev.  538. 


CURRENT  LEGISLATION  111 

pricked  out  by  the  gradual  approach  and  contact  of  decision?  on  the 
opposing  sides".^^ 

The  erratic  advance  of  the  courts  in  delimiting  the  aggregate  of 
rights,  powers,  privileges  and  immunities  comprising  the  concept  "prop- 
erty" by  the  wider  recognition  of  the  public  use,  is  strewn  with  reversed 
decisions.^®  But  progress  has  been  notably  more  consistent  since  the 
abandonment  of  a  priori  legalistic  doctrine  as  a  basis  for  reasoning.^^ 
For  this  the  courts  have  substituted  an  empiricism  which,  falling  back 
upon  the  controlling  facts  in  each  situation,  seeks  to  balance  all  the 
interests  and  to  determine  whether  the  predominant  effect  of  the  enact- 
ment is  such  that  any  generalization  resulting  from  sustaining  it,  will 
open  a  way  for  attack  upon  a  fundamental  condition  of  the  existence 
of  the  social  order.^^  And  this  effort  to  balance  the  interests  inevitably 
involves  considerations  not  primarily  legal ;  the  analysis  is  a  task  for 
the  economist,  the  statistician,  the  industrial  expert.  The  function  of 
the  lawyer  is  to  put  the  resulting  data  before  the  court  in  the  light  of 
their  legal  effects.^' 

On  the  one  hand,  the  line  of  cases  is  familiar  in  which  the  facts 
have  been  deemed  to  warrant  control,  in  the  public  interest,  of  the 
return  to  be  allowed  the  owner  of  land.^°  There  has  usually  been,  at 
least  in  the  earlier  cases,  some  outstanding  factor  which  the  courts 
have  easily  recognized :  an  economic  or  legal  monopoly.^'     But  as  the 

"Holmes,  J.,  supra,  footnote  9,  at  p.  112. 

'•This  is  notably  true  in  the  province  of  property  rights  involving 
freedom  of  contract.  Contrast  People  v.  Williams  (1907)  189  N.  Y.  131. 
82  N.  E.  130  (prohibition  of  night  labor  by  women  unconstitutional) 
with  People  v.  Schweinler  Press  (1915)  214  N.  Y.  395,  108  N.  E.  639 
(similar  legislation  upheld)  ;  Ex  parte  Dickey  (1904)  144  Cal.  234,  77  Pac. 
924  (regulation  of  employment  agencies  invalid)  with  Brazee  v.  People 
(1915)  183  Mich.  259,  149  N.  W.  1053  (similar  legislation  valid),  Adams 
V.  Tanner  (1917)  244  U.  S.  590,  37  Sup.  Ct.  662  (semble),  accord.  As  to 
limitations  upon  the  use  of  land,  contrast  People  v.  Murphy  (1909)  195 
N.  Y.  126,  88  N.  E.  17  (prohibition  of  erection  of  bill-boards  unconstitu- 
tional) with  Cusack  Co.  v.  Chicago  (1917)  242  U.  S.  526,  37  Sup.  Ct.  190 
(substantially  similar  law  upheld)  ;  St.  Louis  Poster  Adv.  Co.  v.  St.  Louis 
(U.  S.  Sup.  Ct.,  Oct.  T.  1918,  No.  220.  Mar.  24,  1919)  accord.  And  con- 
trast Lowell  V.  Boston  (1873)  111  Mass.  454  (not  a  public  use  to  lend  pro- 
ceeds of  municipal  bonds  on  mortgage  to  land-owners  to  rebuild  a  fire- 
swept  city)  with  the  Federal  Farm  Loan  Act  (1916)  39  Stat.  360. 

"Exemplified  in  Harding  v.  People  (1896)  160  111.  459,  43  N.  E.  624; 
Richie  V.  People  (1895)   155  111.  98,  40  N.  E.  454. 

"Albert  M.  Kales  in  27  Yale  Law  Journal  548.  As  the  balance  inclines 
to  the  one  side  or  the  other,  the  legislation  will  be  "arbitrary  and  unreason- 
able" or  "a  legitimate  exercise  of  governmental  powers  for  the  public  good", 
in  the  language  of  the  courts.  See  Chicago  etc.  Rv.  v.  Drainage  Comm'rs 
(1906)  200  U.  S.  561,  593,  26  Sup.  Ct.  341,  and  cases  cited  at  p.  583. 

"The  brief  for  the  State  in  the  Ten  Hour  Law  Case,  Bunting  v. 
Oregon  (1917)  243  U.  S.  426,  37  Sup.  Ct.  435,  well  illustrates  this.  In 
its  1021  pages,  eight  cases  are  cited :  there  are  quotations  from  5(X)  medical, 
economic,  social,  and  commercial  authorities. 

"Shepard  v.  Milwaukee  Gas  Light  Co.  (1858)  6  Wis.  526;  Olmstead  v. 
Morris  Aqueduct  Co.  (1885)  47  N.  J.  L.  311;  Munn  v.  Illinois  (1876) 
94  U.  S.  113  (grain  elevators)  ;  Ratcliflf  v.  Witchita  Union  Stockvards  Co. 
(1906)  74  Kan.  1,  86  Pac.  150. 

"Monopolistic  control  of  the  business  is  definitely  rejected  as  the 
criterion  of  a  public  use  in  Brass  v.  North  Dakota  (1894)  153  U.  S.  391, 
14  Sup.  Ct.  857. 
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field  of  public  control  widens,  the  subtler  interplay  of  more  intricately 
woven  forces  must  be  detected  and  evaluated.^^  And  yet  where  the 
court  fears  the  generalization  from  the  sustained  enactment,  strong 
economic  arguments  will  not  turn  the  balance.  A  notable  principle 
which  has  thus  failed  in  the  courts  is  that  of  excess  condemnation,^^ 
a  powerful  instrument  for  scientific  city  planning,  which  is  yet  dis- 
trusted by  American  courts  as  a  taking  of  private  property  without  a 
justifying  public  use.^* 

With  these  considerations  in  mind,  the  lawyer  is  prepared  to 
approach  the  question  of  rent  legislation.  On  the  one  hand  stands 
the  economic  translation  of  the  guarantees  of  our  Constitution :  so  long 
as  our  present  system  of  private  land  ownership  obtains,  excessive  pub- 
lic control  should  not  deaden  the  individual  initiative  upon  which  we 
confessedly  rely.  On  the  other  hand  looms  the  power  of  a  class  "to 
embarrass  the  Federal  Government  in  the  transaction  of  the  public 
business"^^  and  to  dominate  especially  that  large  part  of  the  community 
which  cannot  bargain  with  it  on  equal  terms.** 

What  conclusions  a  scientific  study  of  the  housing  problem  in  many 
states  will  warrant,  it  is  impertinent  here  to  suggest.  The  economist 
and  social  scientist  must  present  sufficiently  strong  arguments  first, 
for  the  necessity  of  rent  legislation ;  secondly,  for  its  practicability 
within  the  premise  necessarily  posited, — the  preservation  of  the  exist- 
ing social  order.  But  upon  these  arguments  the  legislatures  must 
act,  and  by  them  the  courts  will  be  governed. 

^For  a  candid  recognition  of  the  force  of  social  research  in  revising 
the  courts'  conclusions,  see  People  v.  Schweinler  Press,  supra,  footnote  16, 
at  p.  412.  This  is  a  belated  but  encouraging  application  to  the  law  of  the 
scientific  method  propounded  by  Francis  Bacon  in  his  Novum  Organum  and 
Advancement  of  Learning. 

*'The  right  of  the  municipality  to  safeguard  public  improvements  and 
divert  to  itself  the  unearned  increment  inuring  from  its  labor  and  expense 
by  condemning  more  land  than  is  directly  needed  for  the  improvement 
and  re-selling  it  subject  to  suitable  easements  and  restrictions.  The  prac- 
tice is  widely  sanctioned  in  Europe  and  Latin  America.  Cushman,  Excess 
Condemnation,  c.  L 

"Cushman,  op  cit.,  c.  VIL  The  proponents  of  the  scheme  have 
practically  abandoned  the  attempt  to  pass  the  courts  and  are  seeking  Con- 
stitutional Amendments  in  the  states.  N.  Y.  Const.,  Art.  I  §  7;  Ohio 
Const.,  Art.  XVIII  §  10;  Mass.  Const.,  Amend.  39;  Wis.  Const.,  Art. 
XI  §  3a. 

^District  of  Columbia  Rents  Act,  section  122. 

"Attempts  to  give  strength  to  that  bargaining  power  are  seen  in 
the  formation  of  Tenants'  Leagues  in  many  communities  in  which  the 
housing  situation  is  as  critical  as  in  the  District  of  Columbia. 
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Justice  and  the  Poor.  By  Reginald  Hebee  Smith.  Published  by 
the  Carnegie  Foundation  for  the  Advancement  of  Teaching.  New 
York  :     1919.    pp.  xiv,  2T1. 

This  book  is  not,  as  its  title  might  possibly  suggest,  an  addition 
to  the  long  list  of  publications  blindly  attacking  the  courts  and  our 
administration  of  justice,  with  which  the  public  has  been  surfeited  in 
recent  years.  On  the  contrary,  it  is  a  painstaking,  intelligent  and 
fair-minded  study  of  the  relations  of  law  administration  to  the  poor 
in  the  United  States.  It  is  characterized  by  thoroughness  in  the  collec- 
tion and  verification  of  data,  by  scientific  method  in  the  study  of  the 
problem,  and  skill  in  its  presentation. 

The  author's  main  thesis  is  that  there  is  a  substantial  denial  of 
justice  to  the  poor  in  the  United  States,  due  to  three  principal 
causes :  delay,  court  costs  and  fees,  and  expense  of  counsel.  The  major 
]>ortion  of  the  volume  is  devoted  to  a  consideration  of  the  remedial 
agencies  which  may  be  availed  of  to  secure  a  more  equal  adminis- 
tration of  the  law  in  those  cases  which  especially  affect  the  lives  of 
the  poor.  These  agencies  are  small  claims  courts,  administrative 
tribunals,  administrative  official?*,  assigned  counsel,  the  public  defender 
in  criminal  cases,  and  legal  aid  organizations.  But  the  author  has 
gathered  detailed  information  showing  the  extent  and  effectiveness 
with  which  these  agencies  have  been  employed  in  law  administration 
in  the  United  States,  and  in  general  it  may  be  said  that  he  favors  the 
development  and  strengthening  of  all  of  them  as  means  of  securing 
a  more  equal  and  just  administration  of  the  law. 

The  impression  which  the  reader  first  gains  from  this  volume  and 
one  which  is  strengthened  and  confirmed  as  he  studies  it,  is  that  under 
the  conditions  which  actually  exist  in  the  large  cities  and  industrial 
communities  of  this  country  our  legal  machinery  does  not  afford  to 
the  ))oor  suitor  ade(iuate  and  speedy  justice. 

Senator  Root  will  certainly  not  be  accused  of  being  anything  but  a 
loyfll  supporter  of  the  courts  or  of  believing  that  justice  can  be  secured 
and  perpetuated  except  under  law  aiid  through  the  agency  of  courts,  but 
in  the  foreword  which  he  has  Avritteu  for  this  book  he  says:  "N^or  can 
any  one  question  that  the  highest  obligation  of  government  is  to  secure 
justice  for  those  who  because  they  are  poor  and  weak  and  friendless 
find  it  hard  to  maintain  their  own  rights.  This  book  shows  that 
we  have  not  been  performing  that  duty  very  satisfactorily  and  that 
we  ought  to  bestir  ourselves  to  do  better."  And  elsewhere  he  says: 
**I  think  the  true  criticism  which  we  could  make  of  our  own  conduct 
is  that  we  have  been  so  busy  about  our  individual  affairs,  that  we  have 
been  slow  to  appreciate  the  conditions  which  to  so  great  an  extent  have 
put  justice  beyond  the  reach  of  the  poor.  But  we  cannot  confine  our- 
selves to  that  criticism  much  longer.  It  is  time  to  set  our  house  in 
order,"  and  this  we  believe  will  be  the  opinion  of  the  fair-minded  reader 
whatever  bias  he  may  have  with  respect  to  our  legal  system. 
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While  the  author  rightly  attributes  the  immediate  cause  for  this 
failure  of  justice  to  delay,  court  costs  and  fees,  and  expenses  of 
counsel,  two  of  them,  namely,  delay  and  cost  of  counsel,  are  but 
symptomatic  of  underlying  causes,  one  of  which  the  author  points  out 
in  elaborate  detail,  the  other  of  which,  it  is  believed,  he  does  not  suffi- 
ciently emphasize. 

The  first  of  these  underlying  causes  is  the  fact  that  our  system  of 
justice  and  law  administration,  while  well  adapted  to  the  litigation  of 
important  issues  involving  rights  of  substantial  money  values  is  never- 
theless in  some  respects  so  complicated  and  requires  such  skill  in  its 
application  that  it  practically  fails  to  do  jvistice  where  the  amount 
involved  is  small,  since  the  cost  of  arriving  at  a  just  result  is  dis- 
proportionate to  the  ultimate  outcome  of  the  litigation.  As  the  author 
points  out,  this  defect  in  our  law  is  due  not  to  the  rules  of  substantive 
law  so  much  as  to  the  peculiarities  of  our  procedure  which  imposes  an 
undue  burden  of  expense  and  delay  on  the  litigant  in  the  small  cause. 

Herbert  Spencer  many  years  ago  pointed  out  the  inadequacy  of 
our  system  of  justice  because  of  its  costliness  to  litigants  and  he  con- 
ceived the  notion  advocated  in  his  "Social  Statics"  that  the  gratuitous 
administration  of  justice  was  the  only  remedy  for  the  inequalities 
which  we  have  come  to  regard  as  inevitable  in  law  administration.  In 
these  days  when  the  "socialization"  of  most  essential  activities  of 
organized  society  is  advocated  so  freely,  this  idea  does  not  seem  so 
startling.  But  it  is  to  be  remembered  that  Spencer  made  this  sug- 
gestion in  a  volume  in  which  he  tirged  the  limitation  of  the  activities 
of  the  state  to  the  function  of  government  with  the  minim\im  inter- 
ference with  the  freedom  of  the  activity  of  the  individual.  To  his 
mind  the  administration  of  justice  was  preeminently  the  function  of 
government  which  should  in  no  way  be  dependent  upon  the  amount  of 
fees  which  the  injured  suitor  might  be  able  to  pay. 

The  second  underlying  cause  of  unequal  administration  of  the 
law  is  one  to  which  the  author  might  well  have  devoted  more  attention, 
namely,  the  inferior  quality  of  our  bar  attributable  to  the  fact  that 
because  of  our  democratic  traditions  we  are  unwilling  or  unable  to 
impose  adequate  requirements  on  candidates  for  admission  to  the  bar. 
This  is  a  point  on  which  the  author  places  little  emphasis.  Yet  there 
is  hardly  a  page  in  his  book  which  does  not  deal  with  evils  in  law 
administration  which  are  due  to  the  fact  that  the  la\\'jx^r3  who  serve 
the  poor  are  all  too  often  incompetent  if  they  are  not  actually  untrust- 
worthy or  dishonest. 

In  this  connection  overmuch  emphasis  should  not  bo  placed  on  the 
assertion  that  denial  of  justice  is  to  the  poor  alone,  for  we  may  well 
add  that  low  professional  standards  are  often  an  underlying  cause  of 
injustice  to  the  well-to-do  for  even  the  well-to-do  man  may  be  harassed 
into  the  settlement  of  an  unjust  claim  prosecuted  by  an  unscrupulous 
attorney,  after  interminable  adjournments,  delays  and  petty  annoy- 
ances. 

Any  program  of  law  reform  or  law  improvement  which  would  go 
to  the  root  of  the  matter  should  insist  that  the  first  step  toward 
adequate  law  reform  is  the  improvement  of  the  bar  by  educational 
methods  and  by  more  strict  requirements  as  to  the  character  of  appli- 
cants for  admission  to  the  bar  and  more  adequate  and  efficient  agencies 
for  disbarring  the  unworthy  members  of  the  profession.  If  we 
I>ersist  in  our  neglect  of  these  first  requirements  for  the  equal  and 
just  administration  of  our  laws,   we  cannot  hope  that  the  remedial 
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agencies  dealt  with  in  this  volume  will  effect  any  real  and  permanent 
reform.      They  will  serve  as  a  palliative  but  they  will  not  effect  a  cure. 

As  the  author  indicates,  the  remedy  for  the  nrst  of  these  defects 
is  a  modified  form  of  court  practice  which  will  eliminate  the  refine- 
ments and  technicalities  of  procedure  which,  though  desirable  or  even 
necessary  in  more  important  litigations,  are  not  so  essential  in  the 
small  cause  and  which  will  also  affect  the  second  cause  of  injustice  to 
some  extent  by  eliminating  the  lawj'er  from  the  trial  of  the  case.  This 
the  author  proposes  to  accomplish  by  the  organization  of  ''small  claims 
courts"  and  "domestic  relations  courts"  in  which  the  cases  normally 
coming  before  them  shall  be  prosecuted  and  decided  without  the  inter- 
vention of  lawyers.  He  also  suggests  the  establishment  of  conciliation 
courts  in  which  the  primary  effort  of  the  judge  or  presiding  officer  shall 
be  the  conciliation  of  prospective  litigants  rather  than  the  hearing  and 
determination  of  actual  litigations.  The  author  makes  out  a  strong 
case  not  only  a  prioi-i  but  on  the  basis  of  the  history  of  coiirts  of  this 
class,  for  the  small  claims  courts  conducted  without  the  aid  of  counsel, 
as  an  agency  for  simplifying  and  expediting  the  administration  of 
justice. 

As  in  the  case  of  most  reforms  which  are  theoretically  sound  there 
are  practical  difficulties  which  will  have  to  be  taken  account  of  before 
we  can  feel  assured  that  the  whole  problem  will  be  solved  by  the 
creation  of  such  courts.  Whatever  may  be  said  against  formal  pro- 
cedure in  small  causes,  it  is  nevertheless  the  most  adequate  safeguard 
against  the  incompetent  judge.  A  study  of  the  cases  heard  in  munici- 
pal and  justice's  coxirts  the  country  over  will  show  that  a  very  high 
percentage  of  the  decisions  of  the  judges  of  those  courts  are  reversed 
on  appeal.  But  with  a  burden  of  costs  and  exx)ense  which  in  the  first 
instance  is  imposed  on  the  appellants  this  indicates  that  there  is  always 
a  danger  that  the  small  claims  court  or  the  conciliation  courts,  admin- 
istered without  formal  procedure  and  without  lawyers,  will  do  injustice 
unless  the  judges  are  men  of  sufficient  character  and  ability  to  reach  a 
more  just  result  without  the  aid  of  counsel  than  they  are  now  able  to 
reach  with  counsel  in  a  very  large  number  of  cases.  The  small  claims 
cotirts  and  conciliation  courts  having  jurisdiction  over  small  causes,  in 
which  cases  are  tried  and  determined  without  the  aid  of  lawyers,  may  be 
and  probably  will  prove  to  be  satisfactory  agencies  for  administering 
justice  if  they  are  presided  over  by  highly  competent  and  conscientious 
judges.  But  any  plan  for  the  organization  of  such  couJrts  will  be  inade- 
quate which  does  not  consider  ways  and  means  of  securing  a  higher 
type  of  judge  to  administer  them  than  is  ordinarily  found  in  the  small 
claims  courts  in  many  of  the  great  cities  of  the  country-. 

The  reader  will  find  himself  in  cordial  agreement  with  the  author's 
conclusions  with  respect  to  administrative  tribunals  in  connection 
with  "Workmen's  Compensation  Acts.  He  seems  to  establish  con- 
clusively that  compensation  may  be  more  effectively  secured  for  per- 
sonal injuries  and  more  adequate  justice  be  done  in  such  cases  by 
such  tribunals  than  by  the  ordinary  procedure  of  courts.  Recent 
history,  however,  gives  emphasis  to  the  suggestion  already  made  that 
in  the  adoption  of  new  agencies  for  the  administration  of  justice,  how- 
ever effective  they  may  be  in  theory,  attention  must  be  given  to  securing 
competent  and  upright  men  to  administer  them. 

One  will  have  more  doubt  about  the  author's  conclusions  with 
respect  to  arbitration.  In  small  causes  the  small  claims  court  without 
lawyers  or  the  conciliation  court  would  undoubtedly  be  more  effective 
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than  arbitration,  both  because  they  eliminate  the  procedure  and 
negotiation  necessary  for  the  selection  of  an  arbitrator  and  because 
the  judge  of  such  court  would  speak  with  more  authority  and  ought 
to  possess  greater  skill  than  the  average  arbitrator.  In  important 
cases  it  is  to  be  doubted  whether  arbitration  will  ever  make  any  sub- 
stantial progress  against  the  usual  methods  of  court  procedure.  The 
fact  is  that  court  procedure  is  the  result  of  some  centuries  of  experience 
and  notwithstanding  its  many  defects  it  is  the  best  method  which  has 
yet  been  devised  for  the  thorough  trial  of  important  controversies. 
The  average  client  who  is  party  to  an  important  litigation  wishes  his 
case  thoroughly  tried.  This  is  impossible  in  the  case  of  an  ordinary 
arbitration  where  the  arbitrators  are  not  technically  trained  men  or 
do  not  possess  the  powers  of  the  court  to  control  the  proceedings  and 
rule  upon  evidence.  It  is  believed  that  the  observation  of  most  ex- 
perienced lawyers  is  that  clients  having  important  litigations  are 
seldom  satisfied  with  the  results  of  arbitration.  Often,  however,  the 
result  is  materially  affected  if  not  changed  by  collateral  and  relatively 
unimportant  matters  which  in  the  absence  of  a  formal  procedure  are 
allowed  to  become  subject  of  inquiry  and  thus  to  influence  the  decision. 
The  author  has  gleaned  much  valuable  information  about  the  public 
defender  system,  the  adoption  of  which  he  advocates.  Notwithstanding 
the  able  presentation  of  his  views  of  the  subject  most  readers  will  not 
be  fully  satisfied  either  from  the  author's  data  or  from  their  own 
observations  that  there  is  serious  danger  that  honest  citizens  may  be 
unjustly  charged  with  and  convicted  of  crime.  Certainly  if  the  danger 
exists  it  is  due  to  the  failxire  of  prosecuting  officers  to  recognize  the 
fact  that  they  are  clothed  with  quasi-judicial  functions  which  should 
not  be  subordinated  to  their  zeal  as  the  state's  attorneys.  The  proposal 
to  cure  the  evil  consequences  of  the  n^lect  of  one  public  official  by  the 
creation  of  another  is  of  doubtful  expediency.  There  is,  however,  a 
grave  evil  in  that  the  poor,  against  whom  criminal  charges  are  pre- 
ferred, are  often  the  victims  of  the  "jail  lawyer".  B\it  here  again  the 
root  of  the  evil  goes  to  our  careless  method  of  admitting  men  to  the 
bar  and  the  low  professional  standards  which  prevail  among  the 
members  of  a  certain  section  of  the  bar.  Before  committing  ourselves 
to  the  public  defender  system  we  may  well  raise  the  question  whether 
we  should  not  make  a  thorough  trial  of  two  other  remedial  agencies; 
first,  the  further  development  of  legal  aid  societies,  so  that  they  may 
be  able  more  extensively  than  at  present  to  undertake  the  defense  of 
poor  persons  charged  with  crime,  and,  second,  further  reform  of 
district  attorney's  offices,  so  that  the  district  attorney  and  his  assistants 
may  be  made  to  realize  more  then  they  do  at  present  that  the  respon- 
sibility rests  upon  them  for  seeing  that  the  interests  of  the  defendant 
in  a  criminal  case  when  he  is  not  represented  by  counsel  are  more 
adequately  protected. 

It  should  be  said  that  many  of  the  reforms  advocated  by  the  author 
have  been  adopted  in  the  procedure  of  the  Municipal  Courts  of  New 
York  City.  Costs  are  reduced  to  a  minimum;  causes  may  be  expedi- 
tiously tried;  counsel  may  be  disjiensed  with;  but  in  practice  suitors  do 
not  generally  find  it  convenient  or  expedient  to  try  their  cases  without 
lawyers.  Delay  and  burdensome  expense  are  sometimes  the  result. 
The  actual  expense  of  appeal  is  also  burdensome.  In  consequence  the 
system  is  not  ideal,  though  it  has  been  greatly  improved  in  recent  yearts. 
Mr.  Smith  has  compiled  an  extremely  interesting  and  valuable 
history  of  Legal  Aid  Societies  in  the  United  States.  One  cannot  read 
the  record  of  their   service  without  heartily  endorsing   the  author's 
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conclusions  as  to  their  value  and  imi)ortance.  No  more  worthy 
work  can  be  undertaken  both  from  the  standpoint  of  charity  and  of 
improved  administration  of  jiistice  than  the  expansion  of  the  in- 
fluence and  effectiveness  of  these  societies.  They  have  not  received 
iidequate  suppoPt  from  the  legal  profession,  principally  because  they 
have  not  made  an  organized  and  systematic  appeal  to  members  of 
the  bar.  This  report,  printed  and  widely  circvdated  by  the  Carnegie 
Foundation,  will  spread  knowledge  of  the  Legal  Aid  Movement  and 
increase  interest  in  and  support  of  it  both  in  and  outside  the  profession. 
With  this  book  at  hand  a  lawyer  can  no  longer  have  any  excuse  for 
ignorance  of  the  problems  of  the  administration  of  justice  in  our 
inferior  courts  or  indifference  about  them.  The  legal  profession  must 
now  realize  that  it  is  indeed  time  for  it  to  set  its  house  in  order.  It 
owes  to  the  author  and  to  the  Carnegie  Foundation  a  debt  of  gratitude 
for  gathering  this  information  and  making  it  available. 

Harlan  F.  Stone. 

The  Law  of  Wak  and  Contract.  By  H.  Campbell.  London: 
Oxford  University  Press.    1918.    pp.  xx,  365. 

The  author  of  this  volume  remarks  that  no  field  of  English  law 
has  been  so  much  affected  by  the  recent  war  as  the  law  of  contract. 
Certainly  no  branch  of  the  law  has  been  more  profoundly  involved. 
This  is  so  not  only  in  England  but  in  other  belligerent  countries, 
according  to  the  degree  of  their  industrial  and  commercial  develop- 
ment. Had  the  subject  been  dealt  with  on  general  principles  the 
results  would  not  have  been  harmonious,  since  the  rules  prevailing 
in  different  countries  reflect  different  conceptions  of  the  effect  of 
war  on  the  relations  of  those  who  are  generally  termed  enemies.  But 
in  the  recent  war  there  was  an  extraordinarily  large  number  of  statutes, 
proclamations,  orders,  decrees  and  regulations  by  which  all  sorts  of 
relations  were  affected.  These  complex  conditions,  confusing  alike  to 
courts,  to  lawyers,  and  to  commercial  men,  naturally  gave  rise  to  an 
enormous  amount  of  litigation  in  which  judges  often  groped  their 
way  to  doubtful  conclusions. 

Mr.  Campbell  earned  the  gratitude  of  the  legal  profession  by 
endeavoring  to  analyze  the  record,  to  systematize' what  had  been  done, 
and  to  furnish  a  guide  for  future  action  and  interpretation.  Has  work, 
as  he  states,  grew  from  notes  of  his  practice  in  Bombay.  It  first 
appeared  in  an  Indian  edition  and  later  made  its  appearance  in 
England.  It  embraces  a  survey  of  reported  decisions  down  to  August 
1,  1919,  with  notes  of  decisions  affirmed  or  reversed  down  to  Sep- 
tember 24,  1917.  The  work  shows  a  firm  and  intelligent  grasp  of 
fundamental  principles.  The  author's  statementa  are  clear,  precise 
and  compact.  His  thorough  understanding  of  his  subject  has  enabled 
him  to  deal  with  it  in  a  comparatively  brief  compass,  without  omitting 
or  slighting  any  material  point.  It  presents  an  agreeable  and  useful 
contrast  with  the  "timely"  agglomerations  of  cases  to  which  we  are 
so  much  accustomed. 

John  Bassett  Moore. 

President  Wilson's  Foreign  Policy.  Edited  with  Introduction  and 
Notes.  By  James  Brown  Scott.  New  York:  Oxford  University 
Press.    1918.    pp.  xiv,  424. 

Alexander  Hamilton  was  a  trained  lawyer.  He  combined  vision 
with  a  powerful  facility  for  understanding  and  creating  l^al  machinery 
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and  a  capacity  for  co-operating  with  other  men.  In  the  reading  of  the 
messages,  addresses  and  papers  of  President  Wilson,  no  one  can  hold 
in  mind  a  picture  of  Alexander  Hamilton  and  his  work  without  seeing 
clear  differences  in  these  two  types  of  mind.  Perhaps  it  would  not  be 
quite  accurate  to  say  that  during  President  Wilson's  administration 
the  world  passed  through  two  crises — there  were  many  crises;  but  two 
big  crises  there  were.  One  was  the  moral  crisis  arising  out  of  the 
attempt  to  express  in  terms  of  force  the  philosophy  of  power.  This 
was  the  fight  of  Germany  against  the  World.  The  other  crisis  is  the 
one  through  which  we  are  still  passing.  It  is  the  crisis  arising  out  of 
the  necessity  for  new  international  institutions.  Would  Hamilton 
have  been  able  to  play  Wilson's  part  in  the  first  crisis?  Was  Wilson 
able  to  play  Hamilton's  part  in  the  second  crisis?  This  book,  con- 
sisting of  an  introduction  by  Professor  James  Brown  Scott,  the 
messages,  addresses  and  papers  of  the  President,  beginning  with 
April,  1913,  and  ending  April,  1918,  and  an  appendix  containing  valu- 
able material  bearing  upon  the  Mexican  question,  as  well  as  a  memo- 
randum on  the  right  of  American  citizens  to  travel  on  foreign  merchant 
ships,  is  a  very  valuable  contribution  to  contemporary  history.  The 
type  and  style  of  the  book  are  all  that  could  be  desired.  It  matches 
the  other  fine  work  done  by  Professor  Scott  in  the  editing  of  Senator 
Root's  addresses  and  papers. 

It  is  yet  too  early  and  we  are  all  too  close  to  Woodrow  Wilson  to 
fix  his  place  in  American  history.  Any  study  of  these  papers  at  the 
present  moment  must,  therefore,  be  inadequate.  Nevertheless,  it  may 
be  valuable  to  record  the  impressions  of  the  reviewer.  First  of  all, 
the  splendid  diction.  In  the  matter  of  style  few  Americans  in  high 
public  office  have  excelled  the  President.  Next,  the  sturdy  moral 
tone  that  rings  clear  as  a  bell  through  all  he  has  to  say.  ".  .  . 
morality  and  not  expediency  is  the  thing  that  must  guide  us  .  .  . 
we  will  never  condone  iniquity  because  it  is  most  convenient  to  do  so."^ 
"The  one  thing  that  the  world  cannot  permanently  resist  is  the  moral 
force  of  great  and  triumphant  convictions."^  Third,  his  grasp  upon 
the  fundamental  basis  for  social  and  international  relations.  Fourth, 
the  unselfish  position  which  always  he  would  have  America  take.  He  is 
lawyer  enough  to  believe  devoutly  "that  development  can  be  sound  and 
lasting  only  if  it  be  the  product  of  a  genuine  freedom,  a  just  and 
ordered  goveimment  founded  upon  law"^  and  that  **if  you  look  into  the 
matter  more  closely,  you  will  find  that  the  two  [the  law  of  the  nation 
and  the  law  of  nations]  have  the  same  foundations".*  He  grows  in 
conception  of  international  relations  from  the  viewpoint  that  "in  out 
might  and  majesty  and  in  the  confidence  and  definiteness  of  our  own 
purpose  we  need  not  and  we  should  not  form  alliances  with  any  nation 
in  the  world",^  (May  16,  1914)  and  "We  stand  apart,  unembroiled,  con- 
scious of  our  own  principles,  conscious  of  what  we  hope  and  purpose, 
so  far  as  our  powers  permit,  for  the  world  at  large,"*   (October  11, 
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1915)  to  the  conviction  (July  10,  1916)  that  ''the  time  for  provincial 
thinkers  has  gone  by"^  and  America  "must  play  a  great  part  in  the 
world  whether  we  choose  it  or  not.*"  "No  nation",  he  now  says, 
"stands  wholly  apart  in  interest  when  the  life  and  interests  of  all 
nations  are  thrown  into  confusion  and  peril"  and  *'no  nation  can  any 
longer  remain  neutral  as  against  any  wilful  disturbance  of  the  peace 
of  the  world".*  Therefore,  he  concludes  that  "The  nations  of  the 
world  must  unite  in  joint  guaranties  that  whatever  is  done  to  disturb 
the  whole  world's  life  must  first  be  tested  in  the  court  of  the  whole 
world's  opinion  before  it  is  attempted."^"  When  Mr.  Wilson  comes  to 
the  task  of  making  definite  his  conception  of  "The  Essentials  of  Per- 
manent Peace"^^  (January  22,  1917),  he  betrays  the  absence  of  that 
Hamiltonian  training  or  natural  gift  or  practical  lawyer's  experience 
that  makes  for  fine,  thorough  craftsmanship  in  documents.  One 
detects  just  a  little  bit  of  superciliousness  towards  the  Bar,  a  little 
pride  in  having  freed  oneself  from  "the  professional  point  of  view".^- 
One  wishes  that  the  President  might  have  spent  some  of  his  earlier 
years  in  the  preparation  of  testamentary  dispositions  of  property 
wherein  he  had  to  meet  the  technical  restraint  upon  the  suspension  of 
the  power  of  alienation,  or  p)erhaps  better  stiU,  in  the  preparation  and 
trial  of  cases  before  juries  wherein  he  had  to  secure  the  assent  of  twelve 
men  to  the  successful  fruition  of  his  client's  lawsuit.  Such  training 
may,  indeed,  narrow  and  professionalize  some  men,  but  in  others  it 
makes  of  the  vision  a  fulfilment  and  not  a  prophecy.  In  Woodrow 
Wilson's  case  it  would  have  made  him  the  world's  master  in  the  second 
world  crisis,  as  it  did  in  the  first.  It  may  be  that  when  careful 
historians  a  century  hence  review  these  documents,  they  will  say  that 
the  contributions  contained  in  themselves  qualities  and  virtues  which 
overbalance  all  other  weaknesses.  Certainly  his  was  the  inspiration 
that  united  us  with  our  Allies,  clarified  and  energized  a  moral  purpose 
for  our  own  people,  and  more  than  all  the  armies  and  the  navies 
broke  the  morale  of  the  enemy.  That  is  but  confirmed  in  a  reading  of 
these  documents. 

Julius  Henry  Cohen. 
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VALIDITY   OF   THE   PROPOSED    RESERVA- 
TIONS TO   THE   PEACE  TREATY 

Treaties  are  primarily  contracts  between  states,  and  if  of  any 
effect  at  all,  reservations  are  parts  of  treaties,  and  have  precisely 
the  same  status.^  To  be  valid  under  international  law  they  must 
be  mutually  consented  to  by  competent  parties  acting  through 
free  agents  and  on  subjects  not  contrary  to  the  policy  of  inter- 
national law  or  depriving  non-signatories  of  preexisting  rights 
under  international  law  or  treaty.'  To  determine  the  reality  of 
consent,  the  constitutional  law  of  each  state  must  be  appealed  to. 
It  alone  can  show  the  organs  whose  consent  can  bind  the  state. 
If  an  agent  acts  beyond  the  powers  given  him  by  the  treaty'  power 
in  the  state,  his  act  is  of  no  effect  in  either  national  or  international 
law.'  The  same  would  be  true,  if  the  treaty  power  itself  exceeded 
the  powers  formally  given  it  by  the  constitution.*  Thus  if  the 
French  President  on  his  own  authority  alone  ratified  a  treaty,  on 
a  subject  which  by  the  express  terms  of  the  constitution  requires 
consent  of  the  chambers,*  his  act  would  not  bind  France  at  inter- 
national law.  If  on  the  other  hand,  the  treaty  power,  acting  within 
its  formal  powers,  concludes  a  treaty  which  if  carried  but  would 

'Wright,  Amendments  and  Reservations  to  the  Treaty,  4  Minn.  Law 
Rev.  17. 

*Wilson  and  Tucker,  International  Law,  (7th  ed.)  213;  Hall,  Inter- 
national Law,  (7th  ed.)  §  108;  Willoughby,  The  Constitutional  Law  of 
the  United  States,  (1910)  §  196;  Crandall,  Treaties,  Their  Making  and 
Enforcement,  (1916)  §  4;  Wright,  Conflicts  between  International  Law 
and  Treaties,  11  Am.  Joum.  Int.  Law,  566-579. 

•Crandall,  op.  cit.,  §  3. 

*Ihid,  §§  1,  2.  Wheaton,  Elements  of  International  Law,  (Dana  ed.) 
§265. 

'Constitutional  Law  on  the  Relation  of  the  Public  Powers,  July  16, 
1875.  art.  8. 
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violate  other  limitations  of  the  constitution,  the  treaty,  nevertheless, 
would  be  valid  under  international  law,  and  the  other  parties  can 
present  valid  claims  if  it  is  not  executed.  They  can  not  be  expected 
to  know  the  intricacies  of  constitutional  limitations  in  the  states 
with  which  they  deal.  Of  the  constitutional  prerequistes  for  the 
conclusion  of  a  treaty  they  are  presumed  to  be  informed.  It  is 
otherwise  with  the  constitutional  limitations  upon  the  execution  of 
a  treaty."  As  an  example,  the  United  States  constitution  gives  the 
power  to  make  treaties  in  unqualified  terms  to  the  president  acting 
with  the  advice  and  consent  of  two-thirds  of  the  senate.  The 
treaty  power  thus  defined,  ought  by  its  oath  to  the  constitution  to 
respect  limitations  imposed  by  the  constitutional  rights  of  indi- 
viduals, of  the  states,  and  of  the  departments  of  government,  but 
if  it  does  not  in  a  particular  case,  the  responsibility  of  the  United 
States  under  international  law  is  nevertheless  engaged,  however 
incapable  of  execution  the  instrument  may  be  under  the  constitu- 
tion. Thus,  it  is  necessary  to  distinguish  the  validity  of  treaties 
under  constitutional  law  from  their  validity  under  international 
law. 

States  have  usually  been  jealous  of  their  sovereignty.  They 
have  been  reluctant  to  limit  their  self-determination  in  choosing  the 
instruments  and  methods  for  executing  the  responsibilities  and 
obligations  undertaken  by  treaty.  In  fact,  independence  has  always 
been  held  to  include  the  power  of  a  state  to  alter  its  constitutional 
organization  at  will,^  a  power  which  would  be  compromised  by  a 
treaty  which  specified  the  organs  of  government  competent  to 
execute  certain  acts.*     Consequently,  treaties  have  usually  read, 

"'The  government  of  the  United  States  presumes  that  whenever  a 
treaty  has  been  duly  concluded  and  ratified  by  the  acknowledged  authorities 
competent  for  that  purpose,  an  obligation  is  thereby  imposed  upon  each 
and  every' department  of  the  government  to  carry  it  into  complete  effect, 
according  to  its  terms,  and  that  on  the  performance  of  this  obligation 
consists  the  due  observance  of  good  faith  among  nations."  Mr.  Living- 
ston, Sec.  of  State,  to  Mr.  Serurier,  June  3,  1833,  2  Wharton,  International 
Law  Digest,  67.  "For  it  does  not  need  to  be  observed  that  though  by 
holding  a  treaty  provision  unconstitutional,  that  provision  is  denied  legal 
validity  in  this  country,  the  United  States  is  not  thereby  released  from  its 
obligations  under  it  to  the  other  signatory  powers,  and  the  result  is  neces- 
sarily a  breach  of  our  covenant  with  those  powers."  1  Willoughby,  op.  cit. 
505.     See  also  infra,  note  9. 

^"The  following  are  the  most  important  of  the  rights  flowing  from  that 
of  sovereignty,  or  autonomy  and  independence;  (1)  To  establish,  maintain, 
and  choose  its  own  constitution  and  form  of  government,  and  select  its 
own  rulers.  *  *  ♦"  Hershey,  The  Essentials  of  International  Public 
Law,  (1912)  147.  See  also,  Wilson,  Handbook  of  International  Law, 
(1910)  56;  Bonfils,  Manuel  de  droit  international  public,  §  254. 

'Infra,  footnote   113. 
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"The  High  contracting  parties  will  do  so  and  so"  or  "The  United 
States  agrees,  etc."  or  "Germany  renounces,  etc."  Mention  of  the 
congress,  or  the  president,  or  parliament  is  carefully  avoided.  It 
is  recognized  that  the  treaty  imposes  on  all  these  organs  whatever 
functions  are  necessary  for  its  full  execution®  but  the  definition  of 
these  functions  is  usually  regarded  as  a  domestic,  not  an  inter- 
national matter.'" 

There  has  in  recent  times  been  a  tendency  to  refer  to  particular 
organs  of  government  in  treaties,  for  which  three  reasons  may  be 
suggested:  (1)  The  separation  of  departments  of  government, 
making  it  expedient  or  even  constitutionally  necessary  for  the 
treaty  power  to  get  the  consent  of  some  other  authority  before  the 
treaty  becomes  effective;^'  (2)  the  tendency  for  colonies  and  non- 
sovereign  entities  to  enjoy  autonomous  rights  and  to  enter  directly 
into  international  relations;^-  and   (3)  the  tendency  of  treaties  to 

*"A  treaty  though  complete  in  itself,  and  the  unquestioned  law  of  the 
land,  may  be  inexecutable  without  the  aid  of  an  act  of  Congress.  But 
it  is  the  constitutional  duty  of  Congress  to  pass  the  requisite  laws.  But 
the  need  of  further  legislation,  however,  does  not  affect  the  question  of 
the  legal  force  of  the  treaty  per  se."  Cushing,  Att.  Gen.  (1854)  6  op. 
291 ;  cite  5  Moore,  Digest  of  International  Law,  370.  See  also,  1  Will- 
oughbv,  op.  cit.,  487;  Wheaton.  op.  cit..  §  266,  and  Dana's  Notes,  339.  715; 
Iredell,  J.,  in  Ware  v.  Hylton  (1796)  1  Dall.  199;  and  citations  in  Wright, 
4  Minn.  Law  Rev.  32. 

"Infra,  footnotes  28.  113. 

"Wright,  The  Legal  Nature  of  Treaties,  10  Am.  Journ.  of  Int.  Law, 
711;  The  Constitutionality  of  Treaties,  13  Ibid,  265;  Holland,  Studies 
in  International  Law  (1898)  190;  Crandall.  op.  cit.,  182,  192.  281. 
As  examples  of  provisions  contingent  upon  action  of  the  legislative  body, 
see  Reciprocity  and  Revenue  Conventions — L^.  S. -Hawaii,  1875,  art.  5 ; 
U.  S. -Mexico,  1883,  art.  8  (Congress  did  not  pass  the  necessary  measure)  ; 
U.  S.-Cuba,  1902,  art.  11;  Great  Britain-Austria,  1865,  Great  Britain-Spain, 
1886;  Great  Britain-Greece,  1890;  Great  Britain-Portugal,  1Q14.  art.  6; 
Fisheries  Conventions  U.  S.-Grcat  Britain,  1854.  art.  6;  1871,  art.  33;  Great 
Britain-France,  1857,  1904;  cession  of  territor>-  conventions,  Great  Britain- 
Germany,  1890.  (Heligoland)  ;  Extradition  conventions,  Great  Britain- 
France,  1852;  and  Hague  Convention,  No.  10,  1907,  art.  21.  Sound  and 
river  dues  conventions  concluded  by  the  United  States  with  Denmark, 
(1857,  art.  6);  Hanover,  (1861,  art.  5);  Belgium,  (1863,  art.  5),  are  not 
to  take  effect  until  the  necessary  laws  are  passed  or  constitutional  require- 
ments complied  with,  but  fulfilment  of  such  requirements  was  made  an 
obligation. 

"Wright,  The  Constitutionality  of  Treaties,  13  Am.  Journ.  Int.  Law,  258, 
265;  Tupper,  Treaty  Making  Power  of  the  Dominions,  17  Journ.  Comp. 
Legislation,'  5.  The  United  States  has  sometimes  made  the  effectiveness 
of  treaties  within  the  states,  dependent  upon  their  acceptance,  see  U.  S.- 
France. 1853,  art.  7;  U.  S. -Great  Britain,  1783,  art.  5,  (compensation  of 
loyalists),  and  Great  Britain  has  often  done  so  with  the  self-governing 
dominions,  see  U.  S. -Great  Britain,  1899,  art.  4,  (alien  landholding)  ;  1908, 
art.  2,  (arbitration)  ;  General  Convention  for  Publication  of  Customs 
TarifiFs,  1890,  Malloy,  Treaties,  etc.,  p.  1996. 
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be  of  executory  character,  increasing  the  importance  of  adminis- 
trative detail.^' 

The  treaty  with  Germany  illustrates  the  second  and  third  of 
these  tendencies.  Thus  it  accords  powers  and  responsibilities  to 
certain  non-sovereign  entities.^  It  also  specifies  the  powers  of 
various  commissions  and  of  organs  of  the  League  of  Nations. 
These,  however,  are  organs  created  by  the  treaty  itself.*''  In  gen- 
eral, it  imposes  powers  and  responsibilities  on  states  and  does  not 
burden  specific  organs  of  government.^" 

The  first  tendency  referred  to  is  emphasized  by  the  proposed 
reservations,  six  of  which  attempt  to  confer  powers  upon  specific 
organs  of  the  United  States  government.  These  reservations  will 
call  for  special  attention  in  considering  the  validity  of  the  Lodge 
resolution  of  ratification  from  the  standpoints  of  constitutional 
and  of  international  law. 

"Wright,  13  Am.  Journ.  Int.  Law  243.  Treaties  have  often  speci- 
fied the  functions  of  such  exterritorial  officials  as  consuls,  see,  12  Am. 
Journ.  Int.  Law  70;  and  for  examples:  treaty,  U.  S. -France,  1788,  and 
decisions  sustaining  the  exercise  of  criminal  jurisdiction  by  American 
consuls  in  Japan  on  basis  of  U.  S. -Japan  treaty,  1858,  art.  6,  (In  re  Ross, 
(1890)  140  U.  S.  453)  ;  and  of  jurisdiction  in  disputes  between  seamen 
by  German  consuls  in  the  United  States  on  basis  of  U.  S. -Prussia  treaty, 
1828,  art.  10  (The  Konigen  Luise  (1910)  184  Fed.  170).  Treaties  have  also 
often  set  up  international  agencies  and  defined  their  functions,  (see  I 
and  XII  Hague  Conventions  1907;  Algeciras  Conventions,  1906,  Chap.  1, 
and  the  numerous  conventions  establishing  International  Administrative 
Unions,  Sayre,  Experiments  in  International  Administration,  1919),  but 
few  if  any  instances  exist  of  treaty  provisions  defining  the  functions 
of  executive  or  administrative  officials  of  the  state  within  its  own  territory. 

"British  colonies  are  made  members  of  the  League  of  Nations,  (Annex 
following  art.  26),  and  the  people  in  certain  defined  areas  are  accorded  the 
privilege  of  self-determination  by  plebiscite,  (Saar  Basin,  art.  49,  annex 
art.  34;  Upper  Selisia,  art.  88,  annex  art.  1-5;  Part  of  East  Prussia,  art. 
94-97;  Part  of  Schleswig,  art.  109;  Eupen  and  Malmedy,  art.  34.) 

"The  most  important  follow:  The  assembly,  (art.  3),  council,  (4)  and 
court  (14)  of  the  League  of  Nations;  commissions  for  administering  ter- 
ritories, (50,  annex  par.  17,  103),  for  control  of  mandatories,  (22)  and 
for  supervising  general  disarmament  (9)  under  the  League  of  Nations; 
tribunals  and  commissions  for  supervising  river  navigation,  (336,  340,  341, 
342,  347,  355),  a  general  labor  conference  (389)  and  an  international  labor 
office  (393)  ;  special  commissions  for  locating  boundaries  on  the  spot, 
(35,  48,  83,  87,  101,  111),  for  conducting  plebiscites,  (88,  annex  par.  2, 
95,  97,  109),  for  administering  reparations,  {22t2>),  for  controlling  German 
military  preparations,  (203),  a  mixed  tribunal  (304)  and  local  clearing 
houses  (296,  annex  par.  1)  for  the  settlement  of  pecuniary  claims  and 
contracts-  between  enemies,  and  a  special  tribunal  for  trial  of  the  Kaiser 
(227). 

"The  detailed  provisions  for  military  and  naval  organization  in  Ger- 
many may  be  considered  exceptions,  in  that  they  not  only  limit  the  size 
of  military  and  naval  forces  and  material  but  also  provide  the  methods 
by  which  it  must  be  organized.    (Arts.   160,  194.) 
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I.     Validity  Under  Constitutional  Law 

No  treaty  provision  has  ever  been  declared  unconstitutional  in 
the  United  States,  but  it  is  generally  recognized  that  the  treaty 
power  is  a  creature  of  the  constitution  and  must  conform  to  its 
terms."  In  general,  it  is  limited  in  the  ends  for  which  it  may  act, 
only  by  the  requirement  that  treaties  be  upon  a  subject  proper  for 
international  negotiation,*'  that  they  promote  the  general  welfare 
of  the  United  States,**  and  that  they  do  not  impair  the  rights  and 
privileges  specifically  guaranteed  by  the  constitution,  to  indi- 
viduals,^" states'*  and  organs  of  the  national  government." 

In  the  means  it  may  prescribe  for  attaining  these  ends,  there 
are  limitations  although  heretofore  little  reason  has  been  given  for 
their  consideration.  The  treaty  must,  so  far  as  it  employs  organs 
of  the  United  States  at  all,  for  the  attainment  of  these  ends,  employ 
them  with  the  organization,  procedure  and  powers  defined  by  the 
constitution.     It   can    not    vest   powers,    given   to    one   organ,   in 

"1  Willoughby,  op.  cit.,  493;  Wright,  13  Am.  Journ.  Int.  Law.  248; 
Crandall,  op.  cit.,  2bb;  5  Moore,  Digest,  167. 

"JeflFerson,  Manual  of  Parliamentar>'  Practice,  §  52;  1  Willoughby, 
op.  cit.,  504;  Wright,  12  Am.  Journ.  Int.  Law  94,  13  ibid.,  262. 

"Preamble  of  Constitution,  Anderson,  1  Am.  Journ.  Int.  Law  639. 

"Constitution,  art.  1,  sec.  9,  cl.  2-8;  Amendntents,  2-8,  13,  15.  18; 
Wright,  13  Am.  Journ.  Int.  Law  259. 

*^State/  Rights  such  as  integrity  of  territory,  Republican  form  of 
Government,  Inimunity  of  necessary  organs  from  burdening  or  taxation, 
limit  the  ends  for  which  the  treaty  power  may  act  and  are  to  be  carefully 
distinguished  from  state  reserved  powers,  such  as  the  police  power,  control 
of  state  resources  and  utilities,  which  do  not.  Wright,  13  Am.  Journ. 
Int.  Law  253.  For  distinction  between  rights  and  powers,  see  W.  N. 
Hohfeld,  Fundamental  Legal  Conceptions,  2Z  Yale  Law  Joum.  16. 

^Rights  and  privileges  of  organs  of  the  government  as  of  members 
of  congress  to  be  privileged  from  arrest  during  session  and  from  being 
questioned  for  debates,  (art.  1,  sec.  6,  cl.  1)  ;  as  of  the  Houses  of  Congress 
to  judge  of  the  qualifications  of  their  members,  (art.  1,  sec.  5,  cl.  t,  2)  ;  as 
of  the  President  to  immunity  from  judicial  process,  (Mississippi  7'.  John- 
son (1866)  4  Wall.  475,  2  Willoughby,  op.  ctt..  1300)  ;  and  to  control  of  the 
federal  administration  by  the  removal  power  (2  Willoughby,  op.  cit.,  1181)  ; 
as  of  the  federal  judiciary,  to  permanence  of  tenure  and  compensation 
(art.  3,  sec.  1)  and  to  the  issuance  of  writs  and  punishments  for  con- 
tempts necessary  for  the  performance  of  judicial  powers  (2  Willoughby, 
op.  cit.,  1267-1270),  limit  the  ends  for  which  the  treaty  power  may  act 
and  are  to  be  carefully  distinguished  from  the  powers  of  such  organs  as 
of  congress  to  regulate  commerce,  make  appropriations,  declare  war,  etc. 
(art.  1,  sec.  8)  ;  of  the  president  to  make  treaties,  nominate,  appoint,  and 
commission  ambassadors  and  public  ministers  and  other  officers  of  the 
United  States,  to  act  as  commander  in  chief  of  the  army  and  navy,  and 
to  execute  the  laws,  (art.  2,  sec.  2,  3)  and  of  the  courts  to  exercise  juris- 
diction in  specified  types  of  cases,  (art.  3,  sec.  1)  which  do  not. 
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another,  nor  deprive  organs  of  powers  given  them  by  the  con- 
stitution.^^ 

Treaties  may  and  in  fact,  generally  do  limit  the  discretion  of 
organs  of  the  government  in  exercising  their  constitutional  powers, 
but  they  can  not  limit  the  powers  themselves.  Conversely,  the 
powers  accorded  by  the  constitution  to  organs  of  government  do 
not  limit  the  ends  for  which  the  treaty  power  may  act,  but  they  do 
limit  the  means  which  it  may  employ  for  the  attainment  of  those 
ends.^*  Thus,  while  a  treaty  agreeing  that  the  United  States 
would  go  to  war  in  certain  contingencies  would  be  constitutional,^* 
a  treaty  agreeing  that  in  certain  contingencies  the  President  of  the 
United  States  would  declare  war,  would  not.  In  the  first,  execu- 
tion would  clearly  require  action  by  Congress,  which  would  exercise 
discretion  in  deciding  whether  the  circumstances  contemplated  by 
the  terms  of  the  treaty  actually  existed.  If  these  circumstances 
existed  Congress  would  be  under  a  constitutional  obligation  to 
declare  war.  In  the  second  case,  however,  an  effort  is  made  to 
alter  the  distribution  of  power  established  by  the  constitution. 
The  power  to  declare  war,  given  by  the  constitution  exclusively 
to  congress,  cannot  be  transferred  to  the  President. 

From  the  standpoint  of  the  ends  for  which  the  treaty  power 
may  act,  the  reservations  are  believed  to  contain  nothing  in  viola- 
tion of  guaranteed  rights  or  privileges  of  individuals,  states  or 
organs  of  the  national  government.  Whether  they  contain  matter 
not  properly  a  subject  for  international  negotiation  or  contrary  to 
the  general  welfare  of  the  United  States  are  political  questions 
which  could  not  come  up  for  judicial  decision.^'  It  may  be  noted 
that  the  propriety  of  including  provisions  of  a  domestic  character, 
in  treaties,  even  though  they  are  not  unconstitutional,  has  been 
seriously  questioned ;  one  Senator  characterizing  it  as  "entirely 
undignified  to  ask  either  the  consent  or  the  concurrence  of  a  foreign 
nation  as  to  how  we  are  to  express  our  desires  to  withdraw,  etc."" 
Such  provisions  impair  the  discretion  of  the  constitution  amending 

°1  Willoughby,  op.  cit..  504;  Wright,  12  Am.  Joum.  Int.  Law  94;  13  Ihid., 
262. 

"Wright,  Treaties  and  the  Constitutional  Separation  of  Powers  in  the 
United  States,  12  Am.  Joum.  Int.  Law  64-95.  Reserved  powers  of  the 
state  governments  do  not  even  limit  the  means  for  executing  treaties 
because  under  the  principle  of  federal  supremacy,  congress  may  legislate 
and  create  organs  necessary  to  give  effect  to  treaties  without  appealing  to 
state  governments  at  all.     Infra,  footnote  55. 

"Wright,  supra,  footnote  24,  at  p.  72. 

"Wright,  13  Am.  Joum.  Int.  Law  263. 

"Senator  Walsh  of  Montana.  58  Cong.  Rec  (Nov.  7.  8,  1919)  8534,  8615. 
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body  itself  in  altering  the  organization,  procedure  and  powers  of 
organs  of  the  government  and  are  thus  in  derogation  of  national 
independence.^®  In  view  of  these  considerations,  the  President 
has  frequently  given  effect  to  treaty  reservations  of  this  character 
offered  by  the  Senate,  but  has  not  submitted  them  to  the  other 
powers,  a  course  clearly  within  his  competence.^" 

From  the  standpoint  of  the  means  provided  for  executing  these 
ends,  more  definite  constitutional  criticism  is  possible.  Treaty 
provisions  defining  the  functions  of  organs  of  government  may  be 
declaratory  of,  contrary  to  or  supplementary  to  the  constitution. 
Declaratory  provisions  simply  restate  powers  given  by  the  consti- 
tution to  particular  organs,  but  if  they  are  not  drawn  with  great 
care  to  include  all  the  qualifications  of  the  power  as  given  by  the 
constitution,  they  are  apt  to  deprive  other  organs  of  constitutional 
powers  and  thus  to  be  contrary  to  the  constitution.  They  are  at 
best  superfluous.  Supplementary  provisions,  on  the  other  hand, 
may  be  of  international  significance  by  making  the  effectiveness  of 
clauses  of  the  treaty  contingent  upon  their  acceptance  by  some 
organ  of  the  government  after  ratification  by  the  treaty  power." 
Thus  by  such  provisions,  organs  which  would  normally  be  under  a 
moral  obligation  to  act  so  as  to  give  the  treaty  eflFect,  may  have 
their  complete  discretion  reserved.  Supplementary  provisions  may 
also  give  powers  to  constitutional  organs  which  could  not  be  exer- 
cised in  the  absence  of  treaty,  as  for  instance,  exterritorial  juris- 
diction to  consular  officers.'^ 

1.  Declaratory  and  Unconstitutional  Reservations. 

The  first  of  the  proposed  reservations  provides  that  "notice  of 
withdrawal  by  the  United  States   (from  the  League  of  Nations) 

^Infra,  footnote  113. 

"Instructions  to  the  President  as  to  future  treaty  negotiations  contained 
in  the  resolution  consenting  to  ratification  of  the  Korean  treaty  of  1882, 
Malloy,  Treaties,  340;  Crandall,  op.  cit.,  77,  and  a  stipulation  requiring  the 
issue  of  a  certificate  by  the  President  before  ratification  of  the  treaty 
contained  in  the  Senate  resolution  consenting  to  ratification  of  the  military 
service  convention  with  Great  Britain,  June  3,  1918,  were  not  included  in 
the  acts  of  ratification.  "It  is  indicated  by  the  practice  respecting  ratifica- 
tion, which  is  an  act  of  the  President,  that  no  declaration  respecting  the 
method  by  which  the  United  States  shall  carry  out  the  provisions  of  a 
treaty  needs  to  be  included  in  the  proces-verbal.  A  'reservation'  for  in- 
stance, providing  that  an  act  or  responsibility  under  a  treaty  shall  be 
initiated  by  congress  and  not  by  the  President  is  a  declaration  which 
would  have  no  international  interest  and  would  not  be  required  to  be 
submitted  to  the  signatory  powers  for  approval."  (Memorandum  by  D.  H. 
Miller,  Expert  on  international  law  at  the  Paris  Conference,  Oct.  25, 
1919.)     See  also,  Wright.  4  Minn.  Law  Rev.  26. 

"Supra,  notes  11,  12. 

'^ Supra,  note  13. 
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may  be  given  by  concurrent  resolution  of  the  Congress  of  the 
United  States,"  i,  e.  by  a  resolution  not  submitted  to  the  Presi- 
dent." 

The  Constitution  provides: 

"Every  Order,  Resolution,  or  Vote  to  which  the  Concurrence 
of  the  Senate  and  House  of  Representatives  may  be  necessary 
(except  on  a  question  of  Adjournment)  shall  be  presented  to  the 
President  of  the  United  States ;  and  before  the  same  shall  take 
Effect,  shall  be  approved  by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two-thirds  of  the  Senate  and  House  of 
Representatives,  according  to  the  Rules  and  Linlitations  prescribed 
in  the  Case  of  a  Bill."" 

The  need  of  presidential  participation  in  resolutions  abrogating, 
denouncing,  or  altering  treaties  is  insisted  upon  in  the  Senate"  and 
House^"  Rules,  Congressional  precedents,^*  and  court  decisions.'^ 
Concurrent  resolutions  in  which  the  President  does  not  participate 
though  not  authorized  by  any  clause  of  the  constitution"   and 

""Mr.  Lodge.  *  ♦  ♦  This  clause  was  put  in,  Mr.  President,  and 
I  support  it,  because  I  agree  with  the  Senator  from  Iowa  (Mr.  Cummings) 
that  it  involves  a  great  advance  of  Executive  Power,  which  advances  too 
fast  and  too  far  in  any  event  I  do  not  want  to  see  us  left  where  the 
President,  as  the  Senator  from  Iowa  said,  can  practically  veto  our  retire- 
ment from  the  league."  (58  Cong.  Rec.  Nov.  8,  1919,  8615). 

"Art.  1,  sec.  7,  cl.  3. 

•*"Treaties  being  declared,  equallv  with  the  laws  of  the  United  States, 
to  be  the  supreme  law  of  the  land,  it  is  understood  that  an  act  of  the 
legrislature  alone  can  declare  them  infringed  and  rescinded.  This  was 
accordingly  the  process  adopted  in  the  case  of  France  in  1798."  Jefferson's 
Manual,  §  52,  Senate  Rules,  1913,  p.  150. 

"Rules  of  House  of  Representatives,  1914,  §  592,  p.  254,  after  quoting 
above,  cites  infra,  note  50. 

""Notice  to  a  foreign  government  of  the  abrogation  of  a  treaty  is 
authorized  by  a  joint  resolution."  5  Hinds,  Precedents,  6270. 

"In  reference  to  a  resolution  passed  by  a  majority  of  the  Senate,  32 
Cong.  Rec.  1847,  stating  the  purpose  of  the  Senate  in  ratifying  the  treaty 
annexing  the  Philippines,  the  Supreme  Court  said :  "We  need  not  con- 
sider the  force  and  effect  of  a  resolution  of  this  sort.  •  ♦  ♦  It  can 
not  be  regarded  as  a  part  of  the  treaty,  since  it  received  neither  the 
approval  of  the  president,  nor  the  consent  of  the  other  contracting  power. 
Fourteen  Diamond  Rings  v.  United  States  (1901)  183  U.  S.  176.  In  refer- 
ence to  a  reservation  in  an  Indian  treaty,  the  supreme  court  said :  "The 
power  to  make  treaties  is  vested  by  the  constitution  in  the  President  and 
Senate,  and  while  this  proviso  vras  adopted  by  the  Senate,  there  is  no 
evidence  that  it  ever  received  the  sanction  or  approval  of  the  President" 
N.  Y.  Indians  v.  United  States  (1898)  170  U.  S.  1 ;  Wright,  4  Minn.  Law 
Rev.  15-16.' 

"Resolutions  passed  by  two-thirds  of  the  Senate  proposing  amend- 
ments to  the  Constitution  as  provided  in  Art.  5,  are  an  exception  and  arc 
not  submitted  to  the  President.  5  Hinds,  Precedents,  7029 ;  Hollingsworth 
V.  Virginia  (1798)  3  Dall.  2,79,;  1  Willoughby,  op  cit.,  529.  It  may  be 
noted  that  such  submission  would  in  this  case  be  an  idle  form  as  the  two- 
thirds  vote  would  assure  passage  over  the  President's  veto. 


PROPOSED  RESERVATIONS  TO  PEACE  TREATY    129 

apparently  prohibited  by  the  one  just  cited,  have  been  admitted  by 
custom  in  matters  of  no  legislative  effect,  such  as  addresses  of 
condolence  or  congratulation,  or  agreements  for  the  procedure  of 
joint  committees  of  the  two  houses.^*  Treaties  are  declared  the 
supreme  law  of  the  land,*"  so  resolutions  affecting  them  are  clearly 
of  legislative  effect.*^ 

Practice  has  established  that  treaties  may  be  terminated  by  the 
legislative   power,*^  by  the  treaty  power,"   or  by  the  executive 

"Report  of  Senate  committee  on  Judiciar>-,  54th  Cong.  2nd  Sess.  Sen. 
Rep.  335  stated:  "The  commitlee  found  that  the  passage  of  concurrent 
resolutions  began  immediately  upon  the  organization  of  the  government, 
but  their  use  has  been  not  for  the  purpose  of  enacting  legislation,  but  to 
express  the  sense  of  Congress  upon  a  given  subject,  to  adjourn  longer 
than  three  days,  to  make,  amend,  or  suspend  joint  rules,  and  to  accom- 
plish sirnilar  purposes,  in  which  both  houses  have  a  common  interest,  but 
with  which  the  President  has  no  concern."  (4  Hinds,  Precedents,  3483). 
See  also  ibid.,  2:  1566,  1567;  1  W'illoughby,  op.  cit.,  568;  58  Cong.  Rec 
Nov.  7,  1919,  8544. 

**Constitution,  art.  6,  sec.  2. 

"Remarks  of  Senator  Walsh  of  Montana,  58  Cong.  Rec.  Nov.  8.  1919, 
8607-8609. 

"By  passage  of  conflicting  legislation  as  Chinese  Exclusion  acts  (1888) 
in  conflict  with  treaty  of  1880.  "It  must  be  conceded  that  the  act  of  1888 
is  in  contravention  of  express  stipulations  of  the  treaty  of  1868  and  of 
the  supplemental  treaty  of  1880,  but  it  is  not  on  that  account  invalid  or 
to  be  restricted  in  its  enforcement.  The  treaties  were  of  no  greater 
obligation  than  the  act  of  Congress.  By  the  Constitution,  law  made  in 
pursuance  thereof  and  treaties  made  under  the  authority  of  the  United 
States  are  both  declared  to  be  the  supreme  law  of  the  land,  and  no  par- 
amount authoritv-  is  given  to  one  over  the  other.  *  *  *  It  can  be  deemed 
only  the  equivalent  of  a  legislative  act,  to  be  repealed  or  modified  at  the 
pleasure  of  Congress.  In  either  case  the  last  expression  of  the  sovereign 
will  must  control.  *  •  *  The  question  whether  our  governkient  was 
justified  in  disregarding  its  engagements  with  another  nation  is  not  one 
for  the  determination  of  the  courts.  *  *  *  The  court  is  not  the  censor 
of  the  morals  of  the  other  departments  of  the  Government."  Field,  J.,  in 
Chinese  Exclusion  Cases,  (1889)  130  U.  S.  581.  See  also  5  Moore,  Digest, 
364-370. 

By  abrogation  as  municipal  law,  exercised  in  case  of  the  French  treaties 
in  1798,  act  July  7,  1798,  1  Stat.  578;  5  Moort,  op.  cit.,  356;  supra,  note, 
34.  President  Hajes  doubted  whether  this  power  could  be  used  partially 
to  abrogate  a  treaty.  "As  the  power  of  modifying  an  existing  treaty, 
whether  by  adding  or  striking  out  provisions,  is  a  part  of  the  treaty-making 
power  under  the  Constitution,  its  exercise  is  not  competent  for  Congress, 
nor  would  the  assent  of  China  to  this  partial  abrogation  of  the  treaty 
make  the  action  of  Congress  in  thus  procuring  an  amendment  of  a  treaty 
a  competent  exercise  of  authority  under  the  Constitution."  Richardson, 
Messages,  519;  Crandall,  op  cit.,  461. 

By  resolution  of  denunciation  under  the  terms  of  the  treaty  itself, 
as  exercised  in  case  of  the  British  treat>'  of  1827,  in  1846.  of  1854  in 
1866,  certain  articles  of  treaty  of  1871  in  1885,  and  all  treaty  provisions 
in  conflict  with  the  Seamans  Act  of  March  1914  by  §  16  of  that  act.  See, 
5  Moore,  Digest,  322-335;  Crandall,  op.  cit.,  458-465. 

"By  conclusion  of  a  later  treaty  with  the  same  parties,  5  Moore  op.  cit., 
363-364;  Wright,  11  Am.  Joum.  Int.  Law  576,  or  by  resolution  of  denuncia- 
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power.'**  In  all  of  these  methods  the  President  participates 
There  are  some  precedents  indicating  a  power  on  the  part  of  the 
President  to  withdraw  even  a  joint  resolution  of  denunciation  which 
he  had  previously  approved  if  he  subsequently  considers  con- 
tinuance of  the  treaty  desirable,*"  but  none  whatever  to  indicate 
any  power  of  congress  to  act  by  concurrent  resolution 
on  this  subject.*^  As  a  practical  matter,  it  is  difficult  to  see  how 
a  congressional  resolution  disapproved  by  the  President  could  be 
brought  to  the  attention  of  the  other  contracting  parties.*^  The 
President  is  the  sole  agent  of  communication  with  foreign  govern- 
ments. Diplomatic  communication  with  foreign  governments  by 
persons  not  acting  under  his  authority  is  not  only  unauthorized  by 

tion  under  terms  of  the  treaty  passed  by  two-thirds  of  the  Senate  and 
approved  by  the  President,  exercised  in  the  case  of  the  Danish  treaty  of 
1826  in  1856.  This  latter  method  was  questioned  by  Senator  Sumner  on 
the  ground  that  it  was  the  repeal  of  a  law  to  which  Congress  must  assent, 
but,  was  sustained.  "AS  to  this  convention  and  all  others  of  like  character, 
the  committee  are  clear  in  the  opinion  that  it  is  competent  for  the  Presi- 
dent and  Senate,  acting  together  to  terminate  it  in  the  manner  prescribed 
by  the  11th  article  (of  the  treaty)  without  the  aid  9r  intervention  of 
legislation  by  Congress,  and  that  when  so  terminated  it  is  at  an  end  to 
every  intent,  both  as  a  contract  between  the  governments  and  as  a  law 
of  the  land."  Senate  Report,  No.  97,  34th  Cong.  1st  Sess.,  reprinted  in 
Cong.  Rec.  Nov.  8,  1919,  58:  8605.  See  also.  Message  of  President  Pierce, 
Dec  31,  1855 ;  3  Richardson,  op.  cit.,  334,  Crandall,  op  cit.,  459. 

•"Denunciation  of  the  Russian  treaty  of  1832  in  1911,  and  of  the  Swiss 
treaty  of  1850  in  1899  appears  to  have  been  by  the  President  alone,  Taft, 
our  chief  magistrate  and  his  Powers,  (N.  Y.  1916)  p.  117;  Crandall,  op. 
cit.,  462.  1  Willoughby,  op.  cit.,  518  approves  this  method  but  thinks  "in 
important  cases  he  would  undoubtedly  seek  senatorial  approval  before 
taking  action."  The  propriety  of  this  method  was  questioned  by  Senator 
Walsh  of  Montana,  58  Cong.  Rec.  Nov.  8,  1919,  8608-8609,  though  with 
some  hesitation.  It  may  be  suggested  that  analogy  to  the  president's  power 
of  removal  without  consent  of  the  Senate,  admitted  since  the  first  Congress, 
2  Willoughby,  op.  cit.,  1181,  even  where  the  appointment  required  such  con- 
sent sustains  it. 

""After  the  notice  (of  denunciation  of  the  treaty  of  1817  relating  to 
armaments  on  the  Great  Lakes)  had  been  communicated  to  the  British 
government,  a  joint  resolution  was  passed  by  Congress  approved  Feb. 
9,  1865,  which  'adopted  and  ratified'  the  notice  'as  if  the  same  has  been 
authorized  by  Congress.'  Notwithstanding  this  legislative  sanction,  the 
notice  was,  before  the  expiration  of  the  required  six  months,  withdrawn 
by  the  Executive,  and  the  arrangement  has  subsequently  been  recognized 
by  both  governments,  as  subsisting."  House  Doc.  No.  471,  56th  Cong. 
1st.  Sess.,  pp.  32-34;  Crandall,  op.  cit.,  p.  462. 

*^hat  the  President  can  participate  in  treaty  denunciation  is  clearly 
evidenced  by  President  Hayes'  veto  of  a  bill  in  1879  which  directed  the 
abrogjLtion  of  articles  5  and  6  of  the  treaty  of  1868  with  China.  (7  Richard- 
son, op.  cit.,  518;  Crandall,  op.  cit.,  460,  supra,  note  42.) 

"See  remarks  by  Senator  Williams,  Miss.,  and  Senator  Robinson,  Ark., 
58  Cong.  Rec.  Nov.  7,  8,  1919,  8548,  8604.    "Congress  is  as  to  other  govern- 
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the  constitution"  but  would  render  the  person  liable  to  prosecution 
under  federal  law."  Doubtless  a  joint  resolution  passed  by  two- 
thirds  of  both  houses  over  the  President's  veto  would  impose  a 
moral  obligation  upon  him  to  act,  but  this  would  not  be  true  of  a 
concurrent  resolution  passed  by  a  mere  majority  of  both  houses. 
Until  the  denunciation  was  notified  it  is  clear  that  the  United 
States  would  continue  to  be  bound  by  the  treaty  so  far  as  the  rights 
of  the  other  signatories  were  concerned. 

It  might  be  argued  that  by  accepting  a  concurrent  resolution 
as  a  method  of  denunciation  in  the  treaty  itself,  the  other  signa- 
tories agree  in  so  far  to  communicate  directly  with  congress.  The 
argument  would  involve  another  unconstitutional  encroachment 
upon  the  President's  powers.  His  sole  power  to  communicate  with 
foreign  governments  has  been  admitted  in  the  numerous  congres- 
sional discussions  on  the  subject  of  recognizing  foreign  govern- 
ments,''" if  it  is  not  implied  by  his  necessary  participation  in  the 
appointment   of   "ambassadors,   public   ministers   and   counsels""^ 

ments,  'both  deaf  and  dumb'.  Why  then,  claim  for  it  a  power  which  it 
could  notpossibly  use  save  in  some  roundabout  and  inconclusive  fashion." 
Corwin,  The  President's  control  of  Foreign  Relations  (Princeton,  1917) 
82. 

"Infra,  footnotes  50,  51. 

nJnder  the  Logan  Act,  Jan.  30,  1799.  Rev.  Stat.  sec.  5335,  Criminal  Code 
of  1909,  art.  5;  4  Moore,  Digest,  449;  infra,  footnote  118. 

"Corwin,  op.  cit.,  71.  "Nor  can  the  legislative  branch  of  the  govern- 
ment hold  any  communication  with  foreign  powers.  The  executive  branch 
is  the  sole  mouthpiece  of  the  nation  in  communicating  with  foreign 
sovereignties.  Foreign  nations  communicate  only  through  their  respec- 
tive executive  departments.  Resolutions  of  their  legislative  departments 
upon  diplomatic  matters  have  no  status  in  international  law,  therefore, 
properly  speaking,  a  Congressional  recognition  of  belligerency  or  inde- 
pendence would  be  a  nullity."  Report  Senate  Foreign  Relations  Com- 
mittee, 1897,  quoted,  Corwin,  op.  cit.,  79.  President  Grant  vetoed  two  joint 
resolutions  in  response  to  congratulations  of  foreign  states  on  the  occasion 
of  the  Centennial  exposition  saying,  "The  Constitution  of  the  United  States, 
following  the  established  usage  of  nations,  has  indicated  the  President 
as  the  agent  to  represent  the  national  sovereignty  in  its  intercourse  with 
foreign  powers,  and  to  receive  all  official  communications  from  them 
*  *  ♦  making  him,  in  the  language  of  one  of  the  most  eminent  writers 
on  constitutional  law,  'the  constitutional  organ  of  communication  with 
foreign  states.' "    7  Richardson,  op.  cit.,  431 ;  Corwin,  op.  cit.,  44. 

"Constitution,  Art.  2,  sec.  2.  Corwin,  op.  cit.,  33,  49.  In  a  note  to 
the  French  government,  Secretary  Seward  commented  on  a  resolution  of 
the  House  of  Representatives  stating  that  it  did  not  "accord  with  the  policy 
of  the  United  States  to  acknowledge  a  monarchical  government  erected  on 
the  ruins  of  any  Republican  government  in  America,  under  the  auspices 
of    any   European   power."     He    said,    "This    is    a   practical    and    purely 
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and  his  sole  authority  to  receive  "ambassadors  and  public 
ministers."^^ 

In  the  Senate  debate  on  this  reservation,  two  justifying  argu- 
ments were  adduced.     Senator  Spencer  of  Missouri  said : 

"That  Constitutional  Provision,  (Art.  I,  sec.  7,  cl.  3)  is  in  the 
Legislative  article  of  the  Constitution  and  has  to  do  with  legis- 
lative enactments,  and  has  only  to  do  with  legislative  enactments ; 
and  therefore  when  in  the  legislative  function  of  the  government 
any  concurrent  resolution  or  order  or  vote  is  passed  by  both 
branches  of  Congress  it  needs  the  consent  of  the  President  to  make 
it  effective.  But  that  is  not  true  when  with  regard  to  treaties, 
which  are  also,  like  the  constitution,  the  supreme  law  of  the 
land."" 

The  very  fact  that  treaties  are  the  supreme  law  of  the  land  seems 
to  indicate  that  when  congress  acts  on  them  its  act  is  of  a  legisla- 
tive character.  If  the  repeal  of  law  is  not  legislation,  it  is  hard 
to  tell  what  is.^*  It  is  true  that  treaties  partake  to  a  certain  degree 
of  the  constituent  character  in  that  they  may  extend  the  legislative 
competence  of  congress  beyond  that  specified  in  the  constitution,"' 
but  so  far  as  national  law  is  concerned  they  are  subordinate  to  the 
constitution  and  can  not  conflict  with  its  definite  terms." 

Executive  question,  and  the  decision  of  it  constitutionally  belongs  not  to 
the  House  of  Representatives,  nor  even  to  Congress,  but  to  the  President 
of  the  United  States.  *  *  *  While  the  President  receives  the  declara- 
tion of  the  House  of  Representatives  with  the  profound  respect  to  which 
it  is  entitled  as  an  exposition  of  its  sentiments  upon  a  giave  and  important 
subject,  he  directs  that  you  inform  the  Government  of  France  that  he 
does  not  at  present  contemplate  any  departure  from  the  policy  which 
this  government  has  hitherto  pursued  in  regard  to  the  war  which  exists 
between  France  and  Mexico."     Ibid,  at  p.  42. 

"Constitution,  art.  2,  sec.  3.     Corwin,  op.  cit.,  46. 

"58  Cong.  Rcc,  Nov.  8,  1919.  8599. 

**Supra,  footnotes  40,  41.  Treaties  are  also  international  contracts,  and 
as  such  may  be  terminated  by  consent  of  the  parties,  the  United  States 
acting  in  such  cases  through  the  treaty  power,  supra,  footnote  57,  or 
perhaps  the  President,  supra,  footnote  58,  in  which  case  their  existence  as 
law  Would  also  terminate.  Congress,  however,  having  no  diplomatic  power 
can  act  on  treaties  only  in  their  status  as  domestic  law. 

■""'The  power  to  legislate  in  regard  to  all  matters  affected  by  treaty 
stipulations  and  relations  is  co-extensive  with  the  treaty-making  power, 
and  that  acts  of  Congress  enforcing  such  stipulations  which,  in  the 
absence  of  treaty  stipulations,  would  be  unconstitutional  as  infringing 
upon  the  powers  reserved  to  the  States,  are  constitutional  and  can  be 
enforced,  even  though  they  may  conflict  with  state  laws  or  provisions  of 
state  constitutions."  Butler,  Treaty  Making  Power  of  the  United  States, 
§  3;  quoted,  1  Willoughby,  op.  cit.,  506.  See  also  Corwin,  National 
Supremacy  (N.  Y.  1913)  277;  Wright,  11  Am.  Journ.  Int.  Law  6. 

"Supra,  footnote  17. 
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Equally  untenable  is  the  argument  brought  out  in  the  following 
dialogue  ■}'' 

"Mr.  Lenroot,  (Wisconsin).  Does  not  the  Senator  concede  that 
it  would  be  perfectly  competent  to  provide  in  any  treaty  that  it 
should  cease  to  be  operative  upon  the  happening  of  any  certain 
event  ? 

"Mr.  Thomas,  (Colorado).  I  think  so. 

"Mr.  Lenroot.  And  could  not  that  event  be  a  concurrent  resolu- 
tion of  Congress? 

"Mr.  Thomas.  Well,  I  doubt  it." 

Senator  Lenroot's  argument  fails  to  distinguish  between  a  decision 
on  a  question  of  fact  and  a  question  of  policy.  The  distinction  is 
clearly  recognized  in  cases  dealing  with  the  delegation  of  legislative 
power"  and  was  explained  by  Senator  Walsh  of  Montana :" 

"A  statute  or  a  treaty  might  end  upon  the  occurrence  of  a 
fortuitous  event  or  upon  the  determination  of  a  certain  fact  or  of 
a  certain  condition  by  a  certain  officer,  he  having  no  discretion  on 
the  subject  at  all ;  but  when  it  becomes  a  question  of  the  exercise 
of  his  judgment  or  his  discretion  about  whether  the  law  should 

"58  Cong.  Rec,  Nov.  7,  1919,  8545.  See  also  remarks  by  Senator 
Thomas  (Colo.),  58  Ibid.,  8601,  and  colloquy  of  Senator  Thomas  with 
Senators  Fall  (N.  Mex.)  and  Gore  (Okla.),  Ibid. 

"Field  V.  Clark,  (1892)  143  U.  S.  649.  Harlan.  T.,  quoted  with  approval 
Locke's  Appeal  (1873)  72  Pa.  St  491,  "The  legislature  cannot  delegate 
its  power  to  make  a  law;  but  it  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  of  things  upon  which  the  law  makes,  or 
intends  to  make,  its  own  action  depend."  See  also,  2  VVilloughby,  op.  cit., 
1319.  A  majority  of  the  senate  accepted  the  opinion  of  the  Committee  on 
Foreign  Relations  on  the  proposed  Taft  arbitration  treaties  of  1911,  that 
it  would  be  an  unconstitutional  delegation  of  treaty  power  to  vest  an 
international  commission  established  by  the  treaty,  with  power  to  decide 
whether  a  particular  case  was  or  was  not  a  justiciable  dispute  as  defined 
by  the  treaty.  Sen.  Doc.  No.  98,  62nd  Cong.,  1st  sess.  p.  6.  A  minority  of 
the  Committee,  (Mr.  Root,  Mr.  Cullom,  Mr.  Burton)  thought  this  was  not 
a  delegation  of  treaty  power,  but  a  delegation  of  judicial  power  "to  find 
whether  the  particular  case  is  one  that  the  President  and  Senate  have  said 
shall  be  arbitrated."  Ibid.,  at  p.  9.  The  latter  opinion  has  been  endorsed 
by  Mr.  Taft,  op.  cit.,  107;  J.  B.  Mooi;e,  Independent  (Aug.  8,  1911)  ;  Sen. 
Doc.  No.  98,  p.  13;  former  Senator  George  Sutherland,  Constitutional 
Power  and  World  Affairs,  (N.  Y.  1919)  132,  and  others,  and  with  it  the 
writer  agrees.  12  Am.  .Toum.  Int.  Law  92.  The  treaty  power  may  delegate 
to  courts,  executive  officials,  or  proper  international  bodies,  power  to 
decide  questions  of  law  or  of  fact,  but  not  questions  of  policy  entrusted  to 
them  by  the  Constitution. 

■58  Cong.  Rec,  Nov.  8,  1919,  8609. 
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remain  in  force  or  whether  it  should  be  repealed,  considering  the 
good  of  the  country,  that  would  be  an  unlawful  delegation  of 
legislative  power." 

The  second  of  the  proposed  reservations  states  that 

"Congress  *  *  *  under  the  constitution,  has  the  sole 
power  to  declare  war  or  authorize  the  employment  of  the  military 
or  naval  forces  of  the  United  States." 

The  first  part  is  merely  declaratory,  the  second  unconstitu- 
tional. 

The  Constitution  provides 

"The  President  shall  be  Commander  in  Chief  of  the  Army  and 
Navy  of  the  United  States  and  of  the  Militia  of  the  several  States, 
when  called  into  the  actual  service  of  the  United  States.*  *  *  * 
He  shall  take  care  that  the  law  be  faithfully  executed. "•" 

The  powers  of  the  Commander  in  Chief  extend  to  the  conduct 
of  all  military  operations  in  time  of  peace  and  of  war,  thus  embrac- 
ing control  of  "the  disposition  of  troops,  the  direction  of  vessels  of 
war  and  the  planning  and  execution  of  campaigns,"  and  are  exclu- 
sive and  independent  of  Congressional  power.'^  The  duty  to 
execute  the  laws  is  not  limited  to  the  enforcement  of  acts  of  Con- 
gress and  treaties  of  the  United  States,  but  includes  also  "the 
rights,  duties  and  obligations  growing  out  of  the  constitution  itself, 
our  international  relations,  and  all  the  protection  implied  by  the 

"Art.  2,  sec.  2,  cl.  1 ;  sec.  3. 

"2  Willoughby,  op.  cit.,  1207.  "Congress  has  the  power  not  only  to 
raise  and  support  and  govern  armies  but  to  declare  war.  It  has,  therefore, 
the  power  to  provide  by  law  for  carrj'ing  on  war.  This  power  necessarily 
extends  to  all  legislation  essential  to  the  prosecution  of  war  with  vigor 
and  success,  except  such  as  interferes  with  the  command  of  forces  and  the 
conduct  of  campaigns.  That  power  and  duty  belong  to  the  President 
as  commander-in-chief.  Both  these  powers  are  derived  from  the  Con- 
stitution, but  neither  is  defined  by  that  instrument.  Their  extent  must 
be  determined  by  their  nature,  and  by  the  principles  of  our  institutions. 
The  power  to  make  the  necessary  laws  is  in  Congress,  the  power  to 
execute  in  the  President.  Both  powers  imply  many  subordinate  and 
auxiliary  powers.  Each  includes  all  authority  essential  to  its  due  exercise. 
But  neither  can  the  President,  in  war  more  than  in  peace,  intrude  upon 
the  proper  authority  of  Congress,  nor  Congress  upon  the  proper  authority 
of  the  President.  Both  are  servants  of  the  people,  whose  will  is  expressed 
in  the  fundamental  law.  Congress  cannot  direct  the  conduct  of  campaigns." 
Ex  parte  Milligan,  (1866)  71  U.  S.  2.    See  also  Taft,  op.  cit.,  94-99. 
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nature  of  the  government  under  the  constitution."®^  The  Presi- 
dent may  utilize  his  powers  as  Commander-in-Chief  at  any  time  in 
pursuance  of  this  constitutional  duty  as  chief  executive.*' 

Thus  authority  supported  by  practice  shows  that  the  President 
has  independent  power  under  the  Constitution  to  employ  the  mili- 
tary or  naval  forces  of  the  United  States  at  home  or  abroad  except 
as  restricted  by  international  law,  in  time  of  peace  to  enforce  the 
laws"  and  treaties,"  to  protect  officers  of  the  United  States,*® 
to  prevent  obstruction  of  national  functions,*^  to  protect  the  priv- 
ileges and  immunities  of  American  citizens,'"  to  prevent  foreign 

"In  re  Neagle,  (1890)  135  U.  S.  1.  See  also  Logan  v.  United  States 
(1892)   144  U.  S.  263;  2  Willoughby,  op.  cit.  1155;  Taft.  op.  cit.,  78-94. 

""In  ultimate  resort,  then,  all  federal  executive  authority  is  in  the 
President,  and  upon  him  lies  the  responsibility  for  seeing  that  the  laws 
of  the  United  States  are  faithfully  executed,  that  is  to  say,  that  the 
armed  and  other  forces  of  the  Nation  are,  if  necessary  employed  to 
maintain  in  efficient  operation  the  government  of  the  United  States  over 
such  districts  as  are  under  its  sovereignty,  and  everywhere  and  under  all 
circumstances,  to  protect  its  officers  in  the  performance  of  their  duties." 
2  Willoughby,  op.  cit.  1150. 

•*Acts  of  Congress  are  presumed  to  be  of  territorial  applicaJon,  Ameri- 
can Banana  Co.  v.  United  Fruit  Co.  (1909)  213  U.  S.  347,  consequently 
the  power  to  use  the  militia  for  "executing  the  laws  of  the  union".  Art 
1,  sec.  8,  cl.  15,  has  been  held  to  g^ive  no  warrant  for  sending  the  militia 
abroad,  Wickersham,  Att  Gen.,  (1912)  29  op.  322,  though  a  contrary 
opinion  was  given  by  Judge  Advocate  General  Davis  in  1908,  42  Cong. 
Rec,  6943.  See  Wright,  12  Am.  Journ.  Int.  Law  76.  The  terms  "laws" 
in  art.  2,  sec.  3,  has  been  given  a  much  broader  application  and  includes 
laws  of  exterritorial  effect,  as  for  instance  a  declaration  of  war  or  resolu- 
tion authorizing  the  use  of  force  in  reprisals  or  for  protective  purposes. 
For  instances  see  Wright,  12  Ibid.,  77. 

"In  re  Neagle  (1890),  135  U.  S.  1 ;  Taft,  op.  cit.,  85,  see,  Pres.  Roose- 
velt's intervention  in  Cuba,  in  1906,  under  the  U.  S.-Cuba  treaty  of  1903, 
art.  3;  Taft,  op.  cit.,  87,  and  subsequent  occupations  of  the  customs  houses 
in  San  I>omingo,  Hayti,  and  Nicaragua  on  the  bases  of  treaties  with  those 
countries. 

"In  re  Neagle,  Ibid.  The  sending  of  troops  to  Pekin  by  President 
McKinley  in  1900  to  protect  the  American  legation  besieged  by  the  Boxers 
is  a  notable  example.  5  Moore,  Digest,  476-493.  In  Logan  v.  United 
States  (1892)  144  U.  S.  263,  the  use  of  force  to  protect  prisoners  in 
custody  of  the  United  States  was  sustained. 

"In  re  Debs  (1895)   158  U.  S.  564;  Taft,  op.  cit.,  97. 

"In  re  Neagle  (1890)  135  U.  S.  1.  Among  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States  described  in  the  Slaughter  House 
Cases  (1872)  83  U.  S.  36,  is  that  "to  demand  the  care  and  protection 
of  the  Federal  government  over  his  life,  liberty,  and  property  when  on 
the  high  seas  or  within  the  jurisdiction  of  a  foreign  government."  The 
power  of  the  President  to  use  the  forces  abroad  to  protect  this  privilege 
of  citizens  is  recognized  by  authority  and  has  been  exercised  in  numerous 
cases  of  which  the  case  of  Martin  Koszta,  has  received  judicial  approval. 
In  re  Neagle,  Ibid.,  at  p.  64.  See  Root,  address  in  Senate,  Aug.  14,  1912, 
48  Cong.  Rec.  10929;  Taft,  op.  cit.,  96;  Corwin,  op.  cit.,  142-156;  Borchard, 
Diplomatic  Protection  of  Citizens  Abroad  (N.  Y.  1912  )  452;  7  Moore, 
Digest,  108-116;  Wright,  12  Am.  Journ.  Int.,  Law  77-78. 
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aggression"'*  and  to  protect  inchoate  interests  of  the  United  States 
abroad ;'"'  and  in  time  of  war  to  prosecute  campaigns,  to  compel 
submission  of  the  enemy'^  and  to  goveFn  occupied  territory." 
It  is  true  that  Congress  can  authorize  the  use  of  the  armed  forces 
either  by  Declaration  of  War  or  by  Joint  Resolution  in  time  of 
peace/^  and  the  President  is  bound  to  execute  such  declaration  or 
resolution,  but  Congress  can  not  impair  the  concurrent  power  of 
the  President  to  authorize  the  use  of  forces  as  given  by  the 
constitution/* 

The  seventh  proposed  reservation  provides: 

"Until  such  participation  and  appointment  have  been  so  pro- 
vided for  (i.  e.  by  act  of  Congress)  and  the  powers  and  duties  of 
such  representatives  have  been  defined  by  law,  no  person  shall 
represent  the  United  States  under,  either  said  league  of  nations  or 
the  treaty  of  peace  with  Germany  or  be  authorized  to  perform  any 
act  for  or  on  behalf  of  the  United  States  thereunder." 

The  Constitution  vests  in  the  President  power  to  make  treaties 
and  appoint  diplomatic  officers  with  the  advice  and  consent  of  the 
Senate  and  to  receive  diplomatic  officers  of  other  states.'^'  These 
clauses  have  been  interpreted  as  giving  to  the  President  an  inde- 

*As  example  see  Jefferson's  use  of  force  against  Tripolitan  pirates, 
1801,  1  Richardson,  op.  cit.,  326;  Corvvin,  op.  cit.,  131. 

'"Corwin,  op.  cit.,  156-163.  Pres.  Roosevelt's  dispatch  of  vessels  to 
Panama  in  1903  and  threat  to  employ  force  if  Germany  refused  to  arbitrate 
the  Venezuela  question  in  1904;  2  Thayer,  Life  of  John  Hay  (N.  Y. 
1915)    267  may  he  cited  as  instances. 

"See  United  States  Rules  of  Land  Warfare.  1914,  at  p.  10.  2  Will- 
oughby,  op.  cit.,   1207-1212. 

"The  power  extends  to  the  government  of  conquered  territory-  after 
conclusion  of  peace  and  prior  to  organization  by  congress.  Cross  v. 
Harrison,  (1853)  57  U.  S.  164;  Santiago  v.  Nogueras  (1909)  214  U.  S. 
260;  Magoon,  Reports  on  the  Law  of  Civil  Government,  17.  See  also,  2 
VVilloughby,  op.  cit.,  1221 ;  Taft,  op.  cit..  98. 

"As  examples  sec  Resolutions  authorizing  reprisals  against  France, 
1798-1799,  1  Stat.  361,  572,  578,  743;  against  Algerine  pirates,  1815,  3  Stat. 
230;  dispatch  of  frigate  Sabine  to  Assuncion  Paraguay,  1858,  11  Stat. 
370;  7  Moore,  Digest,  109,  155;  Wright,  12  Am.  Journ.  Int.  Law  77.  In 
the  case  of  resolution  authorizing  reprisals  against  the  Tripolitari  Pirates, 
2  Stat.  129,  authorizing  landing  of  Marines  in  Vera  Cruz,  Mexico,  1914, 
38  Stat.  770;  and  pursuit  of  Villa  in  Mexico,  1916,  53  Cong.  Rec,  4274,  the 
action  by  Congress  was  subsequent  to  presidential  action. 

'*"The  President  is  made  Commander-in-Chief  of  the  army  and  navy 
by  the  (Constitution  evidently  for  the  purpose  of  enabling  him  to  defend 
the  country  against  invasion,  to  suppress  insurrection  and  to  take  care 
that  the  laws  be  faithfully  executed.  If  Congress  were  to  attempt  to 
prevent  his  use  of  the  armv  for  any  of  those  purooses,  the  action  would 
be  void."  Taft,  op.  c,..,  128-129. 
"Art.  2,  sec.  2,  3. 
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pendent  power  to  negotiate  with  foreign  states,  either  personally 
or  by  personal  agents.''^  Although  the  Senate  has  occasionally 
protested  this  practice,  yet  it  is  well  established  in  precedent  and 
has  been  officially  approved  by  the  Senate  itself." 

Doubtless  representatives  of  the  United  States  permanently 
participating  in  the  League  institutions  must  be  officers  of  the 
United  States.'*  Furthermore,  it  is  well  established  that  officers 
can  be  created  and  their  functions  defined  only  by  act  of  Congress.''* 
The  first  part  of  this  reservation  is  therefore  declaratory  of  the 
constitution.  But  in  going  beyond  this  and  forbidding  any  person 
from  performing  "any  act  for  or  on  behalf  of  the  United  States 
thereunder"  the  reservation  deprives  the  President  of  his  constitu- 
tional power  to  negotiate  in  person  or  through  agents.  The  Senate 
debate  brought  out  that  to  accomplish  this  was  the  precise  pur- 
pose of  the'  reservation. '° 

"  Supra,  footnotes.  50-52;  Corwin,  op  cxt.,  58-70;  Foster,  The  Practice  of 
Diplomacy   (N.  Y.  1906)    192-215. 

""Many  precedents  could  be  noted  to  show  that  such  power  has  been 
exercised  by  the  President  on  various  occasions  without  dissent  on  the  part 
of  Congress.  These  precedents  also  show  that  the  Senate  of  the  United 
States,  though  in  session,  need  not  be  consulted  as  to  the  appointment  of 
such  agents."  (Cong.  Rec,  53rd.  Cong.  2nd  Scss.,  p.  127,  quoted  Corwin, 
op.  cit.,  64.) 

"United  States  v.  Fcrreira  (1851)  54  U.  S.  40;  2  Willoughby,  op.  cit., 
1178 

"Art.  2,  sec.  2,  provides  the  method  of  appointment  for  officers  of 
the  United  States  whose  appointments  are  not  herein  otherwise  provided 
for  and  which  shall  be  established  by  law."  Marshall,  C.  J.,  commented 
on  the  ungrammatical  reference  of  the  final  "which"  to  "officers",  and  held 
that  it  evidently  was  intended  to  signify  "offices"  which  must  therefore  be 
created  by  act  of  congress.  United  States  z'.  Maurice  (U.  S.  C.  C.  1823) 
2  Bropk.  96,  quoted  in  58  Cong.  Rec.  Nov.  15,  1919,  9054.  See  discussion 
as  to  whether  "offices"  could  automatically  come  into  existence  upon  a 
necessity  to  conclude  peace,  upon  executive  decision  to  participate  in  a 
general  international  conference,  or  upon  recognition  and  commencement 
of  diplomatic  relations  with  a  foreign  government,  in  connection  with 
appointment  of  negotiators  for  Treaty  of  Ghent,  1814,  and  for  Panama 
Congress  of  1825.  4  Elliott,  Debates  (Washington,  1836),  480-483;  Corwin, 
op.  cit.,  49-58. 

•*'I  understand  that  it  is  to  advertise  to  the  world  our  desire  to  prevent 
in  the  future  a  humiliating  and  scandalous  spectacle  such  as  occurred  in 
Paris,  where  men,  under  no  obligation  of  oaths  of  office,  largely  unknown 
and  incompetent  as  compared  with  the  delegations  and  personnel  that 
confronted  them,  with  the  President,  assuming  without  any  authority,  to 
speak  and  to  bind  the  United  States,  made  a  farce  of  the  whole  transac- 
tion, following  one  of  the  bloodiest  and  greatest  tragedies  that  the  human 
race- ever  endured.  That  is  what  I  want  to  prevent,  and  to  insure  that  it 
never  again  occurs  in  America.  The  further  it  is  advertised  over  the  world 
the  better  I  shall  be  satisfied."  Senator  Penrose,  (Pa.),  58  Cong.  Rec. 
Nov.  15,  1919,  9053.  See  also  remarks,  .Senator  Kellogg  (Minn.),  and 
Senator  Fall  (N.  Mex.),  Ibid.,  at  p.  9054. 
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The  seventh  proposed 'reservation  further  provides: 

"No  citizen  of  the  United  States  shall  be  selected  or  appointed 
as  a  member  of  said  commissions,  committees,  tribunals,  courts, 
councils,  or  conferences  except  with  the  approval  of  the  Senate  of 
the  United  States." 

After  providing  that  major  officers  of  the  United  States  shall 
be  appointed  by  the  President  with  the  advice  and  co.xsent  of  the 
Senate,  the  constitution  states: 

"But  the  Congress  may  by  Law  vest  the  Appointment  of  such 
inferior  Officers,  as  they  think  proper,  in  the  President  alone,  in 
the  Courts  of  Law,  or  in  the  Heads  of  Departments."  "The 
President  shall  have  Power  to  fill  up  all  vacancies  that  may  happen 
during  the  Recess  of  the  Senate,  by  granting  Commissions  which 
shall  expire  at  the  End  of  their  next  session."'^ 

Comparison  of  the  reservation  with  these  two  clauses  of  the 
Constitution,  well  illustrates  the  distinction  between  a  valid  limita- 
tion of  discretion  in  the  exercise  of  power  and  an  unconstitutional 
deprival  of  power,  by  proposed  treaty  provisions.*^  Were  the 
reservation  in  effect  the  discretion  of  Congress  would  have  to  be 
exercised  in  a  particular  way  in  providing  for  the  appointment  of 
inferior  officers  under  the  League  of  Nations  and  the  treaty,  if 
international  good  faith  were  to  be  observed;  but  the  power  itself 
would  remain.  Congress  would  still  have  to  act  to  make  the 
vesting  of  such  appointing  power  legal.  On  the  other  hand,  the 
power  of  the  President  to  make  interim  appointments,  vested  in 
unequivocal  terms  by  the  Constitution  itself,  would  be  entirely 
destroyed  as  to  certain  officers.  In  that  respect,  the  reservation  is 
clearly  unconstitutional.'^ 

2.  Reservations  supplementary  to  the  Constitution. 

Treaty  provisions  defining  the  functions  of  organs  of  govem- 

".Art.  2,  sec.  2,  par.  2,  3. 

'"Supra,  footnote  23. 

"See  Remarks  by  Senator  Walsh  (Mont.),  58  Cong.  Rec.  Nov.  15,  1919, 
9053,  who  thought  this  clause  unconstitutional  also,  in  that  it  implied  that 
persons  not  "citizens  of  the  United  States"  might  be  appointed  by  some 
authority  other  than  the  president  acting  with  advice  and  consent  of  the 
Senate,  even  though  the  Senate  was  sitting  and  Congress  had  not  otherwise 
provided.  Senator  Wadsworth  (N.  Y.)  suggested  that  the  use  of  the 
word  "citizen"  was  intended  to  prohibit  citizens  of  the  United  States  from 
accepting  appointments  under  the  League  of  Nations  from  foreign  powers, 
a  prohibition  which  would  be  an  unprecedented  impairment  of  the  liberty 
of  American  citizens. 
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ment  may  supplement  the  national  constitution  by  making  the  exer- 
cise of  powers,  vested  by  the  constitution  in  certain  organs,  con- 
tingent upon  consent  by  other  organs,®*  or  by  vesting  powers  not 
vested  exclusively  in  any  organ  in  specified  organs."  It  is  believed 
that  no  constitutional  objection  can  be  made  to  the  inclusion  of 
such  provisions  in  treaties,  provided  the  organ  whose  consent  is 
required  has  constitutional  competence  in  the  premises.®'  Accord- 
ing to  constitutional  principles  independent  organs  of  the  govern- 
ment may  in  many  matters  limit  the  discretion  of  other  organs  in 
exercising  their  constitutional  powers.®^  The  treaty  power  may 
impose  obligations  upon  congress®*  or  the  President®'  to  act  so  as 
to  give  a  treaty  effect.  Congress  may  pass  resolutions  requiring 
the  President'"  or  the  treaty  power  to  act  in  a  specified  way.'^ 
The  President  may  conclude  executive  agreements  obliging  action 

**Supra,  footnotes,  11,  12,  30. 

"Supra,  footnotes.  13,  31. 

"Treaties  have  sometimes  made  the  effectiveness  of  provisions  accord- 
ing aliens  the  right  to  acquire  real  estate  in  the  state  dependent  upon  assent 
by  the  state,  U.  S. — France,  1853,  art  7,  and  these  are  valid  as  the  control 
of  alien  landholding  is  normally  vsithin  state  power,  but  it  is  believed  a 
treaty  making  the  effectiveness  of  a  provision  requiring  an  appropriation 
of  money  from  the  national  treasury  or  declaration  of  war,  dependent 
upon  action  by  the  state  governments  or  by  referendum  would  be  an  un- 
constitutional delegation  of  legislative  power  by  congress.  2  Willoughby, 
op.  cit..  1324. 

"Taft,  op.  cit.,  138;  12  Wright,  Am.  Joum.  Int.  Law,  94. 

"As  a  treaty  requiring  a  declaration  of  war,  an  appropriation,  etc., 
Wright,  Ihid.,  82-84. 

"As  a  treaty  requiring  the  instruction  of  diplomatic  officers  or  consuls, 
the  nomination  and  appointment  of  officers,  the  disposition  of  military 
forces,  etc. 

"As  a  declaration  of  war  or  intervention,  supra,  footnote  72i.  Congress 
can  not  limit  the  President's  discretion  in  conducting  foreign  affairs  as  to 
matters  not  expressly  within  Congressional  competence,  thus  a  resolution  in- 
troduced by  Clay  in  1818  providing  for  recognition  of  the  United  Provinces 
of  the  Rio  de  la  Plata  and  the  McLemore  resolution  of  March,  1916,  re- 
questing the  President  "to  warn  all  citizens  of  the  United  States  to  refrain 
from  travelling  on  armed  merchant  vessels"  were  defeated  in  Congress  the 
opinion  being  expressed  in  each  case  that  they  were  unconstitutional. 
Corwin,  op.  cit.,  45,  74,  76;  Cong.  Rec,  1916,  pp.  3700-4. 

"As  resolutions  suggesting  the  acquisition  of  the  Canal  Zone,  or  the 
conclusion  of  arbitration  treaties.  Obviously  such  a  resolution  can  not 
be  mandatory,  as  the  treaty  power  might,  with  its  best  efforts  be  unable 
to  get  assent  of  the  other  state ;  but  iJie  President  has  usually  attempted 
negotiations  when  requested  by  congressional  resolutions.  Crandall,  op. 
cit.,  73-75. 
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by  the  treaty  power^^  or  congress.*'  Congress,  the  treaty  power 
and  the  President  may  make  political  decisions  which  the  courts 
are  bound  to  take  notice  of,®*  and  laws,  treaties  and  executive 
orders  which  the  courts  are  bound  to  apply  in  appropriate  cases  if 
made  within  their  constitutional  competence.®"  Finally,  the  courts 
may  give  decisions  which  the  President  is  bound  to  execute®'  and 
if  on  constitutional  questions  which  Congress,  the  treaty  power 
and  the  President  are  bound  to  respect  as  authoritative  interpre- 
tations of  the  constitution." 

The  second  proposed  reservation  makes  the  assumption  of 
obligations  under  article  X  of  the  League  Covenant  and  of  obliga- 
tions to  use  military  or  naval  forces  under  any  article  of  the  treaty 
contingent  upon  consent  of  Congress,  "in  any  particular  case." 
The  treaty  power  might  constitutionally  impose  an  obligation  upon 
congress  to  declare  war  in  certain  cases,  but  it  may,  as  it  would 
by  this  reservation,  decline  to  exercise  that  power."     The  pro- 

"As  preliminaries  of  peace  Crandall,  op.  cit.,  103,  111;  Wright,  4  Minn. 
Law  Rev.,  35. 

••As  military  agreements  and  protocols  like  those  for  terminating  the 
Boxer  uprising,  1901,  that  for  administering  San  Domingan  customs  houses 
1905,  etc.  Willoughby,  op.  cit.,  §§200-202;  Wright,  4  op.  cit.,  35.  The  Presi- 
dent's conduct  of  Foreign  Relations  may  doubtless  virtually  force  Congress 
to  declare  war.  Pomeroy,  Constitutional  Law,  565;  Corwin,  op.  cit.,  126- 
131. 

•*As  declarations  of  war.  The  Prize  Cases  (1862),  67  U.  S.  635;  The 
Pedro  (1899),  175  U.  S.  354;  annexations  of  territory,  Jones  v.  United 
States  (1890),  137  U.  S.  202;  recognition  of  new  governments  and  states, 
Williams  v.  Suffolk  Insurance  Co.  (1839),  38  U.  S.  415. 

"Const,  art.  6,  sec.  2.  On  judicial  application  of  executive  orders,  see 
Willoughby,  op.  cit.,  1327-1332;  Goodnow,  The  Principles  of  the  Admin- 
istrative Law  of  the  United  States  (N.  Y.,  1905),  85. 

"Const,  art  2,  sec.  3.  "He  shall  take  care  that  the  laws  be  faithfully 
executed."  Jackson's  refusal  to  execute  the  Supreme  Court  decision  in 
Worcester  v.  Georgia  (1832),  29  U.  S.  515,  on  the  ground  that  it  was  not 
in  accord  with  the  constitution  has  not  been  approved.  Willoughby,  op.  cit., 
1309. 

"In  exercising  political  functions;  as  congressmen  voting  on  a  bill,  the 
president  vetoing  a  bill,  senators  voting  on  advising  and  consenting  to  the 
ratification  of  a  treaty;  the  organs  concerned  may  exercise  independent 
judgment  in  refusing  consent  because  they  think  the  bill  or  proposed  treaty 
unconstitutional,  irrespective  of  previous  judicial  decisions  upholding  simi- 
lar measures,  2  Willoughby,  op.  cit.,  1306;  Taft,  op.  cit.,  136,  but  they  are 
bound  by  previous  decision  in  giving  consent  to  such  measures.  Thus  it 
would  be  a  breach  of  duty  for  Congress  to  repass  a  bill  just  declared  un- 
constitutional by  the  Supreme  Court.  The  subjective  standards  of  con- 
stitutionality of  political  organs  may  be  more  strict  than  the  objective 
standards  of  the  court,  but  they  can  not  be  less  strict. 

"It  has  been  suggested  that  the  requirement  of  consent  of  Congress  "in 
any  particular  case"  has  the  effect  not  merely  of  limiting  the  exercise  of 
the  treaty  power  but  of  destroying  it  all  together  as  to  military  alliances 
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posed  reservation  would  also  relieve  the  President  of  any  obliga- 
tion he  would  otherwise  be  under  to  use  the  military  forces  in 
measures  short  of  war  when  required  by  the  Covenant.  It  would 
also  seem  to  limit  the  President's  discretion  in  employing  the 
forces  to  give  effect  to  the  treaty  by  requiring  congressional  action 
as  a  prerequisite.*' 

The  third  proposed  reservation  provides  that  no  mandate  shall 
be  accepted  by  the  United  States  "except  by  action  of  the  Congress 
of  the  United  States."  The  acceptance  of  a  mandate  would 
normally  be  a  matter  within  the  treaty  power,^°°  but  the  treaty 
power  may  by  a  self  denying  ordinance,  agree  that  it  will  not 
execute  this  power  in  the  future  without  the  consent  of  congress.^**^ 

The  seventh  proposed  reserv^ation  makes  American  participation 
in  commissions,  committees,  tribunals,  courts,  councils  or  confer- 
ences provided  for  in  the  treaty  contingent  upon  consent  of  Con- 
gress. It  is  to  be  noted  that  according  to  the  terms  of  the  reserva- 
tion congress  is  obliged  to  provide  for  participation  in  the  Assembly 

and  treaties  of  guarantee.  Such  an  interpretation  under  which  the  United 
States  would  in  the  future  be  incompetent  to  make  treaties  such  as  art.  33 
of  the  treaty  with  New  Grenada  of  1846;  art.  1  of  the  treaty  with  Panama, 
1903;  art.  14  of  the  treaty  with  Hayti,  1914,  would  make  the  provision 
unconstitutional.  To  the  v/riter  it  seems  that  with  a  proper  construction 
the  reservation  applies  only  to  future  agreements  in  pursuance  of  this 
treaty  and  not  to  other  agreements  of  a  similar  kind.  At  any  rate  the 
reservation  would  be  only  a  self  limitation  on  the  treaty  power.  If  it  made 
a  treaty  of  guarantee  in  the  future  with  the  consent  of  other  parties  to  this 
treaty,  there  would  be  no  violation  of  constitutional  or  international  good 
faith. 

"As  has  been  stated,  the  independent  power  of  the  President  to  use  the 
forces  as  required  by  the  constitution  can  not  be  impaired  by  statute  or 
trcatj'.  Supra,  footnotes  61-63,  74.  His  discretion  in  employing  them  for 
purposes  not  laid  down  in  the  constitution  may,  however,  be  limited. 
Supra,  footnote  73. 

""Treaties  annexing  territory,  (Spain,  1819,  1898),  creating  quasi-pro- 
tectorates,  (Cuba,  1903)  ;  leasing  territon,-,  (Panama,  1903),  art.  2,  execu- 
tive agreement  with  Cuba,  (1903)  have  been  upheld,  American  Insurance 
Co.  V.  Canter  (1825),  26  U.  S.  511  ;  De  Lima  v.  Bidwcll  (1901),  182  U.  S.  1 ; 
Wilson  V.  Shaw  (1907),  204  U.  S.  24,  in  spite  of  dicta  to  the  effect  that 
congressional  sanction  was  necessary  because  of  the  effect  on  the  revenue 
laws.  White,  J.,  dissented  in  Dooley  z:  United  States  (1901)  182  U.  S.  222. 
236,  and  concurred  in  Downes  v.  Bidv/ell  (1901),  182  U.  S.  244,  313.  Sen- 
ator Walsh,  Mont.,  said  he  had  heard  no  "suggestion  that  any  action  by 
any  other  branch  of  the  government,  separate  from  and  independent  of 
action  by  Congress,  could  amount  to  assent  bv  the  government  of  the 
United  States."  58  Cong.- Rec.  Nov.  7,  1919;  8531.  But  this  docs  not  ex- 
plain why  assent  could  not  be  given  by  the  treaty  power  and  President 
Roosevelt's  executive  agreements  in  1903  for  leases  in  Cuba  suggest  that 
in  less  important  matters  it  might  be  given  by  the  President. 

*"A  treaty  with  the  same  parties  accepting  a  mandate  would  supersede 
conflicting  provisions  in  the  earlier  treaty  and  would  bind  the  United  States 
internationally  even  though  congress  had  not  given  its  consent. 
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and  Council  of  the  League  of  Nations  but  its  discretion  is  reserved 
as  to  other  organs  established  by  the  treaty. 

The  eighth  proposed  reservation  provides  that  the  reparation 
commission  shall  interfere  with  commerce  between  Germany  and 
the  United  States  only  with  consent  of  Congress.  The  President, 
under  his  power  to  make  modi  vivendi^^^  or  the  treaty  power  could 
in  the  absence  of  this  reservation  provide  for  temporary  com- 
mercial agreements. 

The  ninth  proposed  reservation  makes  contribution  by  the 
United  States  to  the  expenses  of  the  League  or  any  commissions 
contingent  upon  congressional  appropriation.  In  any  case,  the 
appropriation  would  be  dependent  upon  action  by  Congress,^"^  but 
in  the  absence  of  this  reservation  Congress  would  be  under  obHga- 
tion  to  make  the  appropriation  necessary  to  give  effect  to  the 
treaty."* 

By  most  of  these  provisions  supplementing  the  Constitution 
the  treaty  power  would  limit  its  own  discretion  by  agreeing  to  await 
the  decision  of  Congress  before  assuming  certain  general  obliga- 
tions of  the  treaty,  notably  those  to  guarantee  the  territorial  integ- 
rity and  existing  political  independence  of  members  of  the  League, 
to  participate  in  commissions  provided  by  the  treaty,  and  to  con- 
tribute to  the  expenses  of  the  League ;  and  before  assuming  spe- 
cial types  of  obligations  in  the  future  as  to  accept  a  mandate.  The 
President's  discretion  in  exercising  his  power  to  employ  the  military 
forces  and  conclude  executive  agreements  is  also  limited  to  a  slight 
extent.  Since  the  provisions  of  the  constitution  relating  to  appro- 
priations of  money,  regulation  of  foreign  commerce,  declaration  of 
war,  establishment  of  offices  under  the  United  States,  and  regula- 
tion of  territory  and  property  of  the  United  States"'  seem  to  vest 
power  in  Congress  over  the  matters  in  question,  the  reservations 
appear  to  be  constitutional  so  far  as  they  supplement  the  con- 
stitution. 

II.     Validity  Under  International  Law 

It  is  a  familiar  principle  that  treaties  must  be  in  conformity 
with  the  policy  of  international  law."*     Do  any  of  the  proposed 

'"1  Willoughby,  op.  cit.,471. 

'"Constitution,  art  1,  sec.  9,  cl.  7;  Wright,  12  Am.  Joum.  Int.  Law, 
65-67. 

"*1  Willoughby,  op.  cit.,  480-484;  Crandall,  op.  cit.,  164-183. 

'"Constitution,  art  1,  sec.  8,  cl.  1,  3,  11;  sec.  9,  cl.  7;  art.  2,  sec.  2,  cl.  2; 
art.  4,  sec.  3,  cl.  2. 

'"Wilson  and  Tucket,  op.  cit.,  213;  Hall,  op.  cit.,  108. 
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reservations  conflict  with  that  policy  (1)  by  impairing  the  inde- 
pendence of  states  or   (2)   by  permitting  a  state  to  judge  in  its 


own  case 


(1)  From  the  doctrine  of  the  independence  and  sovereignty 
of  the  states  of  the  union  within  their  sphere  the  United  States 
Supreme  Court  has  drawn  the  principle  that  the  National  govern- 
ment can  not  tax  or  burden  state  organs  of  government.^'*^ 

"The  exemption  rests  upon  necessary  implication,  and  is  upheld 
by  the  great  law  of  self-preservation ;  as  any  government,  whose 
means  employed  in  conducting  its  operations,  if  subject  to  the  con- 
trol of  another  and  distinct  government,  can  exist  only  at  the  mercy 
of  that  government." 

It  is  believed  that  the  analogy  does  not  apply.  A  burdening 
of  national  organs  of  government  by  treaty  is  not  placing  them 
under  the  control  of  "another  and  distinct  government"  but  of  the 
general  law.  Unquestionably  organs  of  state  governments  within 
the  United  States  may  be  burdened  by  constitutional  amendment, 
in  fact  they  are  so  burdened  by  numerous  clauses  of  the  Con- 
stitution."^ Now  a  treaty  in  its  effect  on  independent  states  is  more 
analogous  to  a  constitutional  amendment  in  its  effect  on  the  states 
of  the  Union  than  it  is  to  an  act  of  Congress.  States  may  by  agree- 
ment limit  their  future  exercise  of  sovereignty  ;"^  in  fact  they  do 
so  by  almost  every  treaty  they  conclude. 

Admitting  the  validity  of  such  treaty  provisions  under  inter- 
national law,  what  is  their  effect,  on  the  amending  power  within 

'"Collector  v.  Day  (1870),  78  U.  S.,  113;  Willoughby,  The  American 
Constitutional  System  (N.  Y.,  1904),  122  et  seq. 

'"Thus  state  legislatures  were  originally  required  to  elect  senators  (art 
1,  sec.  3,  cl.  1,  superseded  by  Amend.  17),  and  are  still  required  to  provide 
details  for  holding  elections  for  senators  and  representatives  (art.  1,  sec 
4,  cl.  1),  and  for  the  appointment  of  presidential  electors  (art.  2,  sec.  1, 
cl.  2),  and  to  ratify  amendments  to  the  federal  constitution  (art.  5).  They 
are  empowered  to  provide  for  vacancy  appointments  of  senators  (Amend. 
17)  and  to  apply  for  federal  protection  in  case  of  domestic  violence  (art. 
4,  sec.  4).  State  executives  are  required  to  issue  writs  for  election  to  fill 
vacancies  of  senators  and  representatives  (art.  1,  sec.  1,  cl.  4,  Amend.  17), 
and  are  empowered  to  demand  rendition  of  fugitives  from  justice  in  other 
states  (art.  4,  sec.  2),  and  to  apply  for  federal  protection  in  case  of  domestic 
violence  when  the  legislature  cannot  be  convened  (art.  4,  sec  4).  State 
judges  are  bound  by  the  federal  constitution,  laws  and  treaties  (art.  6,  sec. 
2)  and  all  state  officers  are  required  to  take  an  oath  or  affirmation  to  support 
the  federal  constitution  (art.  6,  sec.  3).  Many  ottier  provisions  of  the  con- 
stitution limit  the  powers  or  impose  obligations  upon  the  "states"  without 
specifying  particular  organs  (art.  1,  sec.  10,  art.  3,  sec  2,  art  4,  sec.  1, 
Amend.  14,  15). 

'"For  distinction  between  a  limitation  of  the  exercise  of  sovereignty 
and  a  limitation  of  sovereignty  itself  see  argument  of  E.  Root,  in  North 
.A.tlantic  Fisheries  Arbitration  Case,  1909. 
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the  state,  and  on  the  international  competence  of  the  organs 
affected  ? 

American  courts  have  held  that  where  definite  duties  are  given 
to  state  organs  by  the  federal  constitution,  these  duties  can  not  be 
transferred  to  other  organs  by  the  state  constitution.^'"  It  is 
believed  the  same  principle  would  apply  to  treaties.  A  power  given 
by  the  treaty  to  congress  to  declare  war  or  accept  a  mandate,  or 
to  the  President  acting  with  the  advice  and  consent  of  the  Senate 
to  make  appointments  to  the  League  organs  could  not  be  altered  by 
constitutional  amendment  without  a  violation  of  international  good 
faith.  An  amendment  vesting  such  powers  in,  for  instance,  a 
referendum  of  the  people  could  not  affect  the  power  of  Congress 
or  of  the  President  and  Senate  as  the  case  might  be  internationally 
to  bind  the  United  States  under  the  treaty.  Thus  in  spite  of  such 
an  amendment  the  United  States  would  be  held  responsible  for  a 
mandate  accepted  by  Congress,  and  the  League  would  seat  a  repre- 
sentative appointed  by  the  President  and  Senate  but  not  one  chosen 
by  popular  election  of  the  People  of  the  United  States.  Under 
constitutional  law  of  course  the  organs  of  the  United  States  would 
be  bound  by  the  amendment. 

Do  treaty  provisions  of  the  kind  under  consideration  make  it 
incumbent  upon  other  parties  to  inform  themselves  of  the  action 
of  the  domestic  organs  involved  ?  It  is  believed  they  do.  Normally 
states  communicate  only  through  their  foreign  offices  and  are  pre- 
sumed to  know  the  constitution  of  other  states  only  so  far  as  they 

"The  incompetence  of  state  constitutions  to  vest  the  appointment  of 
United  States  Senators  in  any  authority  other  than  the  state  legislature 
(prior  to  adoption  of  the  17th  Amendment)  was  not  questioned  though 
sometimes  practically  evaded  by  primary-  election  laws  virtually  con- 
trolling the  state  legislatures.  1  VVilloughby,  op.  cit.,  559.  The  ratification 
of  federal  constitutional  amendments  by  state  legislatures  have  been  held 
valid  and  not  subject  to  referendum  even  when  the  state  constitution 
provided  for  referendum  on  legislative  acts,  Herbring  z:  Brown,  (Ore. 
1919)  180  Pac.  328,  especially  in  the  opinion  of  Attorney  General  there 
quoted;  In  re  Opinion  of  Justices  (Me.  1919)  107  Atl.  673.  Contra,  State 
ex  rel  Muller  r-.  Howell  (Wash.  1919)  181  Pac.  920.  The  extension  of 
suffrage  for  presidential  electors  to  women  by  state  legislatures  has  been 
sustained  even  when  the  state  constitutions  confined  suffrage  to  "male 
citizens".  Dictum  in  Vertres  ■^.  State  Board  of  Election  (Tenn.  1919) 
214  S.  W.  737;  and  see  Senate  report  on  Privileges  and  Election,  1874,  43rd 
Cong.  1st.  Sess.,  No.  395,  though  there  is  authority  to  the  effect  that 
Presidential  electors  are  exclusively  state  officers  and  consequently  the 
method  of  their  appointment  is  not  limited  by  art.  2,  sec.  1,  cl.  2  of  the 
federal  constitution.  In  re  Opinion  of  the  Justices,  Ibid.,  2  Willoughby, 
op.  cit.,  1126.  Hall,  Cases  on  Constitutional  Law  (1913)  149-150  and  cases 
there  cited.  A  woman  suffrage  measure  defeated  in  Ohio  in  1917  on  refer- 
endum as  permitted  by  the  state  constitution  has  not  been  put  into  effect 
although  it  was  duly  passed  by  the  state  legislature. 
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define  the  authorities  for  conducting  international  negotiations^" 
and  for  concluding  treaties."-  Where  a  treaty  provision  is  con- 
tingent upon  legislative  action  it  is  believed  that  under  international 
law  foreign  states  are  entitled  to  enter  into  direct  communication 
with  that  organ."'  Usually,  as  is  the  case  in  the  United  States, 
such  communication  would  be  unconstitutional,^"  or  even  a  positive 
offense."*  The  resulting  conflict  between  constitutional  and  inter- 
national law  seems  to  require  that  the  organs  of  international  com- 
munication correctly  advise  foreign  states  of  the  action  of  such 
other  organs  of  government  and  that  foreign  governments  accept 
such  reports  in  good  faith. 

(2)  It  is  a  recognized  common-law  principle  that  no  one  should 
be  judge  in  his  own  case,  and  there  has  been  judicial  opinion  in 
England  to  the  effect  that  even  an  act  of  Parliament  infringing  this 
principle  would  be  in  so  far  void."'  The  same  principle  is  recog- 
nized in  the  federal  system  of  the  United  States  and  a  jurisdiction 
is  established  to  try  cases  between  states."^  So  also  in  international 
law  it  has  been  recognized  on  occasion  that  treaties  should  be  inter- 
preted not  by  each  party  according  to  its  own  opinion,"*  but  by 
judicial  process,^^®  arbitration,""  or  agreement  of  the  parties.^^^ 

"'Wilson  and  Tucker,  op.  cit.,  167. 

'"Suf>ra,  footnote  6. 

'""Mr.  Fall.  I  may  premise  by  saying  that  I  concur  with  what  the 
Senator  (Mr.  Williams,  Miss.)  has  stated  as  a  general  proposition,  but 
under  the  peculiar  circumstances  here  and  under  the  constitution  of  the 
league  I  have  not  the  remotest  doubt  that  a  concurrent  resolution  could 
be  directed  to  be  filed  with  the  permanent  secretar>-  of  the  council  of  the 
league  of  nations*  *  *  because  it  is  provided  distinctly  that  he  shall 
make  up  the  matter  to  be  presented  to  the  council  at  its  meetings."  Cong. 
Rec.   Nov.   7,   1919.  854«. 

"'Supra,  footnote  48. 

"^Supra,  footnote  49. 

""Dr.  Bonham's  Case.  (1200)  8  Co.  Rep.  *107a.  *114a;  Day  v.  Savadge 
(1610)  Hob.  85,  87;  City  of  London  v.  Wood  (1701);  12  Mod.  669,  687; 
Thayer,  Cases  on  Constitutional  Law,  47  et  seq. 

'"Constitution,  art  3,  sec.  2. 

'""Xeither  of  the  parties  who  have  an  interest  in  the  contract  or  treaty 
may  interpret  it  after  his  own  mind."  2  Wattel,  Le  Droit  des  Gens,  c. 
17,  §  265.    See  also  Wright,  4  Minn.  Law  Rev.  29. 

'"Wilson  V.  Wall  (1867)  73  U.  S.  83,  84;  5  Moore,  Digest,  208;  Crandall, 
op.  cit.,  364. 

'=°1  Hague  Conventions,  1907,  arts.  38,  82;  Treaties  concluded  by  U.  S. 
with  Great  Britain  and  other  countries,  1908,  art.  1 ;  Malloy,  Treaties  etc., 
814;  League  of  Nations  Covenant,  art.  13. 

'"Crandall,  op.  cit.,  225,  387;  Dalloz,  Juris.  Gen.  Supt.  t.  17,  (1896). 
s.  v.  Traite  Int.  No.  14;  Wright,  12  Am.  "journ.  Int.  Law  92. 
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The  proposed  reservations  provide  that  the  United  States  (or 
specified  organs  thereof)  shall  judge  for  itself  as  to  the  right  of 
withdrawal  from  the  League  (No.  1),  as  to  the  fulfilment  of 
obligations  under  article  X  in  every  particular  case  (No.  2),  as  to 
the  extent  of  domestic  jurisdiction  (No.  4),  as  to  the  meaning  of 
the  Monroe  Doctrine  (No.  5),  and  as  to  its  obligation  to  contribute 
to  the  expenses  of  the  League  (No.  9).  Are  these  proposals  to 
reserve  self-determination  in  the  interpretation  and  application  of 
certain  clauses  of  the  treaty,  contrary  to  accepted  principles  and 
practice  of  international  law?  The  distinction  must  be  borne  in 
mind  between  (a),  moral  obligations,  the  interpretation  and  applica- 
tion of  which  belong  to  the  conscience  of  the  parties  and  (b), 
legal  obligations  the  interpretation  and  application  of  which  belong 
to  external  authority."^  Obligations  assumed  under  treaty  may  be 
of  either  character,  while  (c)  obligations  imposed  by  general  inter- 
national law  are  always  legal  and  to  be  distinguished  from  the 
requirements  of  international  morality,  comity,  and  courtesy."' 

(a)  The  presumption  still  is  that  obligations  and  responsibilities 
undertaken  by  treaty  in  derogation  of  the  sovereignty  of  the  parties 
as  understood  by  general  international  law,  are  moral  rather  than 
legal  in  character.^^*  Though  recent  arbitration  and  pacific  settle- 
ment conventions,  recommending  or  requiring  that  international 
controversies  be  submitted  to  impartial  authority,  show  a  tendency 
toward  the  common-law  principle,^*"  yet  these  have  usually  excepted 

^"When  I  speak  of  a  legal  obligation,  I  mean  one  that  specifically 
binds  you  to  do  a  particular  thing  under  certain  sanctions.  That  is  a 
legfal  obligation.  Now  a  moral  obligation  is  of  course  superior  to  a 
legal  obligation,  and,  if  I  may  say  so,  has  a  great  binding  force;  only 
there  always  remain  in  the  moral  obligation  the  right  to  exercise  judgment 
as  to  whether  it  is  indeed  incumbent  upon  one  in  those  circumstances  to 
do  that  thing.  In  every  moral  obigation  there  is  an  element  of  judgment. 
In  a  legal  obligation  there  is  no  element  of  judgment."  Pros-  Wilson, 
Statement  to  Senate  Foreign  Relations  Committee,  Aug.  19,  1919.  Hearings, 
66th  Cong.  1st.  Sess.,  Senate  Doc.  No.  106. 

"*Hall,  op.  cit.,  14.  For  criticism  of  Austin's  statement  that  all  inter- 
national'  "law"  is  really  international  morality,  see  J.  B.  Moore,  9  Am. 
Pol.  Sci.  Rev,  4-6. 

"*"The  right  to  regulate  the  liberties  conferred  by  the  treaty  of  1918 
is  an  attribute  of  sovereignty,  and  as  such  must  be  held  to  reside  in  the 
territorial  sovereign  unless  the  contrary  be  provided."  Opinion  of  court 
in  North  Atlantic  Fisheries  Arbitration,  1909,  Wilson,  The  Hague  Arbitra- 
tion Cases,  Boston,  1915,  p.  154. 

**The  interpretation  of  treaties  is  declared  a  justiciable  question  in 
the  treaties  cited.    Footnote  120,  supra. 
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questions  of  national  honor,  vital  interests  and  independence.^-'  It 
is  believed  that  withdrawal  from  the  League  of  Nations,  guarantee 
of  territorial  integrity  and  political  independence,  extent  of  domestic 
jurisdiction  and  the  meaning  of  foreign  policies  like  the  Monroe 
Doctrine  would  come  within  these  exceptions.^" 

It  is  however,  in  this  precise  matter  that  the  League  is  intended 
as  an  innovation  on  existing  practice.  To  assure  the  "firm  estab- 
lishment of  the  understandings  of  international  law  as  the  actual 
rule  of  conduct  among  governments"  and  the  "maintenance  of 
justice  and  a  scrupulous  respect  for  all  treaty  obligations  in  the 
dealings  of  organized  peoples  with  one  another"^^'  the  League 
Covenant  has  provided  organs  for  the  interpretation  of  inter- 
national obligations  and  the  settlement  of  international  contro- 
versies. The  intention  is  clear  that  all  justiciable  international 
controversies  shall  be  submitted  to  arbitration  or  an  international 
court  for  final  settlement;"®  and  that  all  other  international  con- 
troversies shall  go  to  the  Council  or  Assembly  or  other  conciliar 
body  for  discussion  and  recommendation  which  will  be  final  in 
case  the  decision  is  unanimous,  with  the  exception  of  the  parties 

'"Treaties  concluded  by  U.  S.  with  Great  Britain  and  other  countries, 
1908,  art.  1 ;  Malloy,  op.  at.  814.  Crandall,  op.  cit.,  362.  The  Bryan 
treaties  concluded  in  1913-14  by  the  United  States  with  20  states  are  an 
exception.  That  with  France  provides,  "Any  disputes  arising  between  the 
Government  of  the  United  States  of  America  and  the  Government  of 
the  French  Republic,  of  whatever  nature  they  may  be,  shall,  when  ordinary 
diplomatic  proceedings  have  failed  and  the  high  Contracting  Parties 
do  not  have  recourse  to  arbitration,  be  submitted  for  investigation  and 
report  to  a  Permanent  International  Commission  constituted  in  the  manner 
prescribed  in  the  foUowmg  article.  The  High  Contracting  Parties  agree 
not  to  resort,  with  respect  to  each  other,  to  any  act  of  force  during  the 
investigation  to  be  made  by  the  Commission  and  before  its  report  is 
handed  in."  Art.  2  provides  that  the  commissioners  shall  be  appointed 
for  one  year.  A  reservation  introduced  by  Senator  Reed,  Mo.,  to  except 
questions  of  honor  and  vital  interests  from  the  league  was  rejected,  yeas 
36,  nays  56,  not  voting  3.  58  Cong.  Rec.  Nov.  17,  1919,  9140.  See  remarks 
by  Senator  Lodge  in  support.  Ibid.,  at  pp.  9133,  4. 

""'We  are  bound  in  honor — you  can  not  put  a  legal  construction  upon 
it — to  see  in  concert  with  others  that  these  arrangements  are  maintained." 
Lord  Derby,  explaining  treaty  guaranteeing  Luxemburg  neutrality,  1867, 
Hansard,  3rd  Ser.,  187:  1922;  Hall,  op.  cit.,  355.  "It  (art.  10)  is  a  moral, 
not  a  legal  obligation,  and  leaves  our  congress  absolutely  free  to  put  its 
own  interpretation  upon  it  in  all  cases  that  call  for  action.  It  is  binding 
in  conscience  only,  not  in  law."  Pres.  Wilson,  Statement  to  Senate  Foreign 
Relations  Committee,  Aug.  19,  1919,  66th  Cong.  1st  Sess.,  Sen.  Doc.  106, 
p.  502. 

"^Covenant  of  League  of  Nations,  preamble. 

"^Ibid.,  art.  12-14. 
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to  the  dispute.""  In  short  the  purpose  is  to  place  members  of  the 
League  under  a  more  definite  responsibility  for  the  preservation  of 
international  law  and  treaty  obligation.^^^    A  controversy  as  to  the 

^Wright,  Effects  of  the  League  of  Nations  Covenant,  13  Am.  Pol. 
Sci.  Rev.  556-558.  To  decide  how  far  the  Covenant  carries  out  this 
purpose  by  its  specific  terms  is  of  importance,  in  view  of  President  Wilson's 
statement  that  the  obligations  upon  the  fulfilment  of  which  withdrawal 
from  the  league  is  contingent  (art.  1)  and  the  obligations  imposed  by 
articles  10  and  11  are  wholly  moral  in  character.  Hearings  Senate  Foreign 
Relations  committee,  66th  Cong.  1st  Sess.  Sen.  Doc.  106,  pp.  502,  507, 
514-517,  534-535.  With  this  the  writer  is  unable  wholly  to  agree.  Deter- 
mination of  the  authority  competent  to  decide  a  controversy  must  be 
distinguished  from  determination  of  the  controversy  itself,  and  in  the 
latter,  determination  of  the  existence  of  an  obligation  must  be  distinguished 
from  determination  of  the  means  for  fulfilling  it.  Where  all  of  these 
questions  are  decided  by  an  external  authority  the  obligation  is  wholly 
legal,  where  all  by  the  conscience  of  the  parties,  it  is  entirely  moral. 
Clearly  there  may  be  cases  between.  Because  of  the  preexisting  state 
of  international  law  the  presumption  is  that  obligations  in  the  treaty  in 
derogation  of  sovereignty  are  of  the  latter  character. 

As  to  the  means  for  carrying  out  obligations,  the  Covenant  does  not 
in  general  attempt  to  impose  the  decision  of  any  external  authority.  It  is 
true  the  Council  or  Assembly  may  advise,  or  recommend  but  decision  as 
to  the  mode  of  execution  belongs  to  the  parties,  with  two  minor  excep- 
tions. If  a  disarmament  program  is  accepted  by  any  state  that  state 
can  not  exceed  it  without  concurrence  of  the  Council  (art.  8)  and  if  the 
degree  of  authority,  control  or  administration  to  be  exercised  by  a 
Mandatory  is  not  agreed  to  by  the  power  undertaking  the  mandate,  the 
Council  may  explicitly  define  it    (art.  22.) 

As  to  the  existence  of  obligations  the  Covenant  provides  that  in  justi- 
ciable international  disputes,  decision  shall  be  by  diplomacy,  arbitration, 
or  the  permanent  court  of  international  justice,  (arts.  13,  14)  in  non-  justici- 
able "disputes  likely  to  lead  to  a  rupture"  decision  shall  be  by  diplomacy  or 
by  the  Council  or  Assembly  in  case  they  are  unanimous  with  exception  of  the 
parties  to  the  dispute  (art.  15)  and  in  "matters  by  international  law  solely 
within  the  domestic  jurisdiction"  and  "regional  understandings  like  the 
Monroe  Doctrine"  by  the  party  so  claiming,  (arts.  15,  21). 

As  to  the  authority  competent  to  decide  the  jurisdiction,  i.  e.,  whether 
the  .question  is  justiciable  or  non-justiciable  or  domestic,  or  within  the 
Monroe  Doctrine,  the  Covenant  provides  that  it  shall  be  by  diplomacy 
except  that  "all  disputes  likely  to  lead  to  a  rupture"  shall  be  submitted 
to  the  Council  or  at  choice  of  either  party  to  the  Assembly  for  pre- 
liminary consideration  of  the  question  of  jurisdiction,  decisive  only  in 
case  the  vote  is  unanimous  with  exception  of  the  parties  to  the  dispute, 
or  if  in  the  Assembly  with  exception  also  of  less  than  a  majority  of 
the  members  other  than  the  members  represented  on  the  Council,  (art.  15). 
Thus  though  international  controversies  in  any  matter  not  settled  by 
diplomacy  would  have  to  be  submitted  to  the  Council  or  Assembly  for 
preliminary  hearing  on  jurisdiction,  decision  on  the  merits  would,  in  the 
absence  of  agreement  to  arbitrate,  rest  with  the  conscience  of  each  party 
if  a  single  state  represented  on  the  Council  or  a  majority  of  the  other 
members,  aside  from  either  party  to  the  dispute,  held  that  the  question 
was  domestic  or  within  the  Monroe  Doctrine,  or  refused  to  concur  in 
a  recommendation  on  any  other  question.  Even  though  the  League 
assumed  jurisdiction,  its  competence  would  be  exhausted  with  a  binding 
statement  of  the  obligation — it  could  not  decide  the  manner  of  execution. 
Thus  though  obligations  under  the  Covenant  are  in  the  main  moral  in 
character,  in  every  case  there  is  a  slight  legal  element. 

"'League  of  Nations  Covenant,  arts.  12,  15. 
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limits  of  national  competence  is  necessarily  an  international  con- 
troversy. Thus  these  proposed  reservations  are  entirely  out  of 
harmony  with  the  spirit  of  the  Covenant  ;^'^  they  also  amend  the 
letter  of  it  as  at  present  drafted."* 

(b)  Treaty  obligations  not  relating  to  national  honor,  vital 
interests  or  independence  are  assumed  to  be  legal  in  character^** 
but  the  treaty  itself  may  permit  self-determination  by  the  parties 
and  no  violation  of  international  law  can  be  alleged.  The  obliga- 
tion assumed  by  the  United  States  to  participate  in  certain  agencies 
of  the  League  would  normally  impose  a  legal  obligation  to  contribute 
to  the  expenses  necessarily  attendant  upon  such  participation,  on 
the  principle  that  "every  *  *  *  obligation  which  is  necessarily 
attendant  upon  something  clearly  ascertained  to  be  agreed  to  in  the 
treaty  *  *  *  is  understood  to  be  tacitly  *  ♦  *  imposed 
by  the  ♦  *  *  imposition  of  that  upon  which  it  is  attendant.""' 
Yet  express  reservation  of  self-determination  in  the  latter,  as  is 
done  by  reservation  9,  would  not  violate  International  law,  though 
on  the  principle  that  "special  permissions  take  precedence  of  general 
imperative  provisions,""^  it  would  practically  nullify  the  obligation 
to  participate  in  the  League."^ 

The  provision  in  reservation  No.  1,  that  "the  United  States 
shall  be  sole  judge  as  to  whether  *  *  *  all  its  obligations  under 
the  said  Covenant  have  been  fulfilled"  in  case  of  notice  of  with- 
drawal from  the  League  of  Nations,  seems  to  leave  it  to  the  discre- 
tion of  the  United  States,  by  giving  such  notice,  to  deprive  all 

"*Wright.  13  Am.  Pol.  Sci.  Rev.:  566,  569,  572. 

"*By  art.  12  "any  dispute  likely  to  lead  to  a  rupture"  is  to  be  sub- 
mitted to  arbitration  or  inquiry.  Clearly  the  non-existence  of  international 
obligations  and  obligations  under  the  covenant  made  by  art.  1  a  condition 
precedent  to  withdrawal  from  the  league ;  the  fact  of  "external  aggression" 
against  "the  territorial  integrity  or  existing  political  independence  of  a 
member  of  the  League"  (art.  10)  ;  and  the  existence  of  "a  question  by 
international  law  wholly  within  the  domestic  jurisdiction"  of  a  party 
so  claiming  (art.  15)  or  of  a  "regional  understanding  like  the  Monroe 
Doctrine"  (art.  21)  might  involve  such  a  dispute,  and  also  it  would  seem 
a  dispute  as  to  the  interpretation  of  a  treaty,  as  to  a  question  of  inter- 
national law  or  as  to  the  existence  of  a  fact,  which  if  established  would 
constitute  a  breach  of  an  international  obligation,  declared  by  art.  13  to 
be  "generally  suitable  for  submission  to  arbitration."  Article  15,  however, 
specifically  provides  that  the  existence  of  a  domestic  question  is  to  be 
"found  by  the  Council"  on  claim  of  one  party. 

^Supra,  footnote  123. 

"•Hall,  op.  cit..  349. 

"^Ibid.,  at  p.  350. 

'"League  of  Nations  Covenant,  arts.  3-6,  and  Lodge  Reservation  7, 
clause  1. 
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obligations  in  the  Covenant  of  legal  character.  Though  completely 
destructive  of  the  spirit  and  terms  of  the  treaty,"*  it  is  not  contrary 
to  international  law. 

(c)  Legal  obligations  founded  on  recognized  international  law 
may  not  be  modified  by  treaty  as  to  non-signatories,  and  even  as  to 
parties  to  the  treaty  the  presumption  is  against  such  modification."' 
A  definite  conflict  with  this  principle  seems  to  exist  in  the  pro- 
visions of  the  first  proposed  reservation  that  "the  United  States 
shall  be  the  sole  judge  as  to  whether  all  its  international  obligations 
*  *  *  have  been  fulfilled"  in  case  of  notice  of  withdrawal 
from  the  League  of  Nations.  This  appears  to  state  the  astonishing 
doctrine  that  by  giving  notice  of  its  withdrawal  from  the  League, 
the  United  States  could  repudiate,  before  the  bar  of  conscience 
alone,  an  arbitration  award,  a  claim  for  reparation  or  any  other 
obligation  of  international  law,  in  favor  of  any  state,  whether  a 
party  to  the  treaty  or  not.  This  provision  conflicts  with  the  pain- 
fully achieved  principle  that  justiciable  questions  should  be  settled 
by  arbitration  or  judicial  process  and  is  in  fact  a  wholesale  denial 
of  any  legal  character  to  international  "law."^*° 

"*Supra,  footnotes  132,  133. 

""Wright,  11  Am.  Journ.  Int.  Law.  568-576. 

'^^Supra,  footnotes  118-121,  125. 

*"The  full  text  of  the  proposed  resolution  of  ratification  (58  Cong.  Rec. 
Nov.  19,  1919,  9289)  with  the  clauses  believed  by  the  writer  to  be 
unconstitutional,  declaratory  of  the  constitution  and  so  superfluous,  or 
contrary  to  international  law  printed  in  italics  is  as  follows : 

Resolved  (two-thirds  of  the  Senators  present  concurring  therein),  That 
the  Senate  advise  and  consent  to  the  ratification  of  the  treaty  of  peace 
with  Germany  concluded  at  Versailles  on  the  28th  day  of  June,  1919, 
subject  to  the  following  reservations  and  understandings,  which  are  hereby 
made  a  part  and  condition  of  this  resolution  of  ratification,  which  ratifi- 
cation is  not  to  take  eflfect  or  bind  the  United  States  until  the  said  reser- 
vations and  understandings  adopted  by  the  Senate  have  been  accepted  by 
an  exchange  of  notes  as  a  part  and  a  condition  of  this  resolution  of 
ratification  by  at  least  three  of  the  four  principal  allied  and  associated 
powers,  to  wit.  Great  Britain,  France,  Italy,  and  Japan : 

1.  The  United  States  so  understands  and  construes  article  1  that  in 
case  of  notice  of  withdrawal  from  the  league  of  nations,  as  provided  in 
said  article,  the  United  States  shall  be  the  sole  judge  as  to  whether  all 
its  international  obligations  and  all  its  obligations  under  the  said  cove- 
nant have  been  fulfilled,  and  notice  of  withdrawal  by  the  United  States 
may  be  given  by  a  concurrent  resolution  of  the  Congress  of  the  United 
States. 

2.  The  United  States  assumes  no  obligation  to  preserve  the  territorial 
integrity  or  political  independence  of  any  other  country  or  to  interfere  in 
controversies  between  nations — ^whether  members  of  the  league  or  not — 
under  the  provisions  of  article  10,  or  to  employ  the  military  or  naval 
forces  of  the  United  States  under  any  article  of  the  treaty  for  any  purpose, 
unless  in  any  particular  case  the  Congress,  which,  under  the  Constitution, 
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In  summary,  it  is  believed  that  no  legal  objection  can  be  found 
to  the  substance  of  the  proposed  reservations  from  the  standpoint 
of  constitutional  or  international  law  w^ith  the  exception  of  the 

has  the  sole  power  to  declare  war  or  authorize  the  employment  of  the 
military  or  naval  forces  of  the  United  States,  shall  by  act  or  joint  resolution 
so  provide. 

3.  No  mandate  shall  be  accepted  by  the  United  States  under  article 
22,  part  ),  or  any  other  provision  of  the  treaty  of  peace  with  Germany, 
except  by  action  of  the  Congress  of  the  United  States. 

4.  The  United  States  reserves  to  itself  exclusively  the  right  to  decide 
what  questions  are  within  its  domestic  jurisdiction  and  declares  that 
all  domestic  and  political  questions  relating  wholly  or  in  part  to  its 
internal  affairs,  including  immigration,  labor,  coastwise  traffic,  the  tariflE, 
commerce,  the  suppression  of  traffic  in  women  and  children  and  in  opium 
and  other  dangerous  drugs,  and  all  other  domestic  questions,  are  solely 
within  the  jurisdiction  of  the  United  States  and  are  not  under  this 
treaty  to  be  submitted  in  any  way  either  to  arbitration  or  to  the  con- 
sideration of  the  council  or  of  the  assembly  of  the  league  of  nations,  or 
any  agency  thereof,  or  to  the  decision  or  recommendation  of  any  other 
power. 

5.  The  United  States  will  not  submit  to  arbitration  or  to  inquiry 
by  the  assembly  or  by  the  council  of  the  league  of  nations,  provided  for 
in  said  treaty  of  peace,  any  questions  which  in  the  judgment  of  the 
United  States  depend  upon  or  relate  to  its  long-established  policy,  com- 
monly known  as  the  Monroe  doctrine ;  said  doctrine  is  to  be  interpreted 
by  the  United  States  alone  and  is  hereby  declared  to  be  wholly  outside 
the  jurisdiction  of  said  league  of  nations  and  entirely  unaffected  by  any 
provision  contained  in  the  said  treaty  of  peace  with  Germany. 

6.  The  United  States  withholds  its  assent  to  articles  156,  157,  and 
158,  and  reserves  full  liberty  of  action  with  respect  to  any  controversy 
which  may  arise  under  said  articles  between  the  Republic  of  China  and 
the  Empire  of  Japan. 

7.  The  Congress  of  the  United  States  will  provide  by  law  for  the 
appointment  of  the  representatives  of  the  United  States  in  the  assembly 
and  the  council  of  the  league  of  nations,  and  may  in  its  di.scretion  provide 
for  the  participation  of  the  United  States  in  any  commission,  committee, 
tribunal,  court,  council,  or  conference,  or  in  the  selection  of  any  members 
thereof  and  for  the  appointment  of  members  of  said  commissions,  com- 
mittees, tribunals,  courts,  councils,  or  conferences,  or  any  other  represen- 
tatives under  the  treaty  of  peace,  or  in  carrying  out  its  provisions,  and 
until  such  participation  and  appointment  have  been  so  provided  for  and 
the  powers  and  duties  of  such  representatives  have  been  defined  by  laWi 
no  person  shall  represent  the  United  States  under  either  said  league  of 
nations  or  the  treaty  of  peace  with  Germany  or  be  authorized  to  perform 
any  act  for  or  on  behalf  of  the  United  States  thereunder,  and  no  citizen 
of  the  United  States  shall  be  selected  or  appointed  as  a  member  of  said 
commissions,  committees,  tribunals,  courts,  councils,  or  conferences  except 
with  the  approval  of  the  Senate  of  the  United  States. 

8.  The  United  States  understands  that  the  reparation  commission  will 
regulate  or  interfere  with  exports  from  the  United  States  to  Germany, 
or  from  Germany  to  the  United  States,  only  when  the  United  States 
by  act  or  joint  resolution  of  Congress  approves  such  regulation  or  inter- 
ference. 

9.  The  United  States  shall  not  be  obligated  to  contribute  to  any  expenses 
of  the  league  of  nations,  or  of  the  secretariat,  or  of  any  commission,  or 
committee,  or  conference,  or  other  agency,  organized  under  the  league  of 
nations  or  under  the  treaty  or  for  the  purpose  of  carrying  out  the  treaty 
provisions,  unless  and  until  an  appropriation  of  funds  available  for  such 
expenses  shall  have  been  made  by  the  Congress  of  tlie  United  States. 
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clauses  referred  to  in  reservations  one,  two  and  seven,  believed  to 
be  unconstitutional,  and  that  in  reservation  one,  believed  to  conflict 
with  the  rights  of  third  states  under  international  law.^*^ 

University  of  Minnesota. 

QuiNcv  Wright. 

10.  If  the  United  States  shall  at  any  time  adopt  any  plan  for  the 
limitation  of  armaments  proposed  by  the  council  of  the  league  of  nations 
under  the  provisions  of  article  8,  it  reserves  the  right  to  increase  such 
armaments  without  the  consent  of  the  council  whenever  the  United  States 
is  threatened  with  invasion  or  engaged  in  war. 

11.  The  United  States  reserves  the  right  to  permit,  in  its  discretion, 
the  nationals  of  a  covenant-breaking  State,  as  defined  in  article  16  of 
the  covenant  of  the  league  of  nations,  residing  within  the  United  States 
or  in  countries  other  than  that  violating  said  article  16,  to  continue  their 
commercial,  financial,  and  personal  relations  with  the  nationals  of  the 
United  States. 

12.  Nothing  in  articles  296,  297;  or  in  any  of  the  annexes  thereto  or 
in  any  other  article,  section,  or  annex  of  the  treaty  of  peace  with  Germany 
shall,  as  against  citizens  of  the  United  States,  be  taken  to  mean  any 
confirmation,  ratification,  or  approval  of  any  act  otherwise  illegal  or  in 
contravention  of  the  rights  of  citizens  of  the  United  States. 

13.  The  United  States  withholds  its  assent  to  Part  XIII  (articles  387 
to  427,  inclusive)  unless  Congress  by  act  or  joint  resolution  shall  here- 
after make  provision  for  representation  in  the  organization  established 
by  said  Part  XIII,  and  in  such  event  the  participation  of  the  United 
States  will  be  governed  and  conditioned  by  the  provisions  of  such  act  or 
joint  resolution. 

14.  The  United  States  assumes  no  obligation  to  be  bound  by  any  election, 
decision,  report,  or  finding  of  the  council  or  assembly  in  which  any  member 
of  the  league  and  its  self-governing  dominions,  colonies,  or  parts  of 
empire,  in  the  aggregate  have  cast  more  than  one  vote,  and  assumes  no 
obligation  to  be  bound  by  any  decision,  report,  or  finding  of  the  council 
or  assembly  arising  out  of  any  dispute  between  the  United  States  and  any 
member  of  the  league  if  such  member,  or  any  self-governing  dominion, 
colony,  empire,  or  part  of  empire  united  with  it  politically  has  voted. 
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The  New  York  Personal  Property  Law,  section  31,  provides  that 
"Every  agreement,  promise  or  undertaking  is  void,  unless  it  or 
some  note  or  memorandum  thereof  be  in  writing,  and  subscribed 
by  the  party  to  be  charged  therewith,  or  by  his  lawful  agent,  if 
such  agreement,  promise  or  undertaking:  *  *  *  (^)  Is  a  special 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  another 
person."  This  is  in  substance  the  same  as  the  original  statute  of 
frauds  and  is  typical  of  the  statutes  in  the  other  states  of  the 
union. ^  If  a  strict  and  literal  interpretation  had  always  been  put 
upon  the  language  of  the  statute,  its  application  would  not  be 
difficult.  We  should  then  have  only  to  distinguish  promises  to 
answer  for  the  debts  of  others,  from  promises  which  come  into 
some  relationship  with  debts  of  others,  but  are  not  promises  to 
answer  for  such  debts. 

One  example  of  this  latter  class  is  a  case  where  Jones  and 
Smith  assume  a  joint  obligation  to  pay  for  goods  supplied  to  Jones, 
and  where  Smith  is  in  fact  Jones's  surety,  with  the  consequent 
right  of  reimbursement  in  case  of  payment.  In  such  a  case  Smith 
may  not  successfully  plead  the  statute  of  frauds  since  the  debt  is 
his  as  well  as  Jones's,  and  his  obligation  is,  therefore,  to  pay  his 
own  debt.- 

Another  example  is  a  case  where,  Jones  being  indebted  to 
Williams,  Smith  agrees  to  pay  Williams  what  Jones  owes,  if 
Williams  will  discharge  Jones,  and  Williams  does.^.  Smith's 
promise  is  not  in  this  case  to  pay  Jones's  debt,  for  Jones  is  no 
longer  indebted,  and  Smith's  promise  does  not,  therefore,  come 
within  the  terms  of  the  statute.* 

'"No  action  shall  be  brought  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default  or  miscarriage  of 
another  person;  unless  the  agreement  upon  which  action  shall  be  brought, 
or  some  note  or  memorandum  thereof  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  person  thereunto  lawfully  authorized 
by  him."  29  Car.  2,  c.  3,  §  4.  As  to  the  statutes  in  the  other  states,  see 
Steams,  Suretyship  (2nd  ed.)  §  25. 

Terkins  v.  Goodman  (N.  Y.  1855)  21  Barb.  218;  Ward  v.  Hasbrouck 
(1902)  169  N.  Y.  407.  62  N.  E.  434;  Gibbs  v.  Blanchard  (1867)  15  Mich.  292; 
Stearns,  op.  cit.,  §  37.  For  a  statement  of  the  opposing  view  see  Throop, 
Validity  of  Verbal  Agreements,  282  to  298. 

'See  an  article  on  Novation  by  Professor  Ames,  6  Harvard  Law  Rev.  184. 

*Roe  V.  Hough  (1703)  1  Salk.  29;  Meridan  Britannia  Co.  v.  Zingsen 
(1872)  48  N.  Y.  247. 
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A  third  example  is  an  indemnity  contract.  If  Smith  agrees 
with  Williams  that  he  will  indemnify  Williams  for  any  loss  which 
Williams  may  suffer  from  injury  to  his  person  or  property,  or 
from  an  obligation  which  he  assumes,  such  agreement  is,  of  course, 
generally  unaffected  by  section  31  of  the  New  York  Personal  Prop- 
erty Law,  or  any  other  similar  provision.  And  it  makes  no  differ- 
ence that  Jones  is  also  obligated  to  indemnify  Williams,  and  that 
the  fulfilment  of  Jones's  obligation  will  relieve  Smith  from  lia- 
bility on  the  obligation  assumed  by  him.  Such  a  case  is  where 
Jones  wishes  Williams  to  become  his  guarantor  and  Smith  promises 
to  indemnify  Williams  for  any  loss  suffered  if  he  becomes  such 
guarantor.  In  such  a  case  Smith's  promise  is  not  to  answer  for 
Jones's  default,  but  to  indemnify  Williams,  and  the  fact  that  the 
protection  obtained  by  Williams  is  similar  to  that  which  he  would 
have  obtained  if  Smith  had  promised  to  pay  if  Jones  did  not,  does 
not  bring  the  statute  into  play.° 

A  fourth  example  is  a  promise  made  by  Smith  to  Jones  to  pay 
a  debt  owed  by  Jones  to  Williams.  It  is  properly  held  that  when 
the  statute  speaks  of  a  promise  to  answer  for  the  debt,  default  or 
miscarriage  "of  another  person",  it  does  not  mean  of  a  person  other 
than  the  promisor,  but  it  means  of  a  person  other  than  the  con- 
tracting parties.*  It  follows  that  if  Williams  sues  Smith,  not  on 
any  promise  made  to  him  by  Smith,  but  (in  a  jurisdiction  where  a 
beneficiary  may  sue)  as  beneficiary  of  the  contract  between  Smith 
and  Jones,  the  statute  of  frauds  is  no  defense.'^ 

A  fifth  example  is  where  a  third  person  contracts  with  the 

'Chapin  v.  Merrill  (,N.  Y.  1830)  4  Wend.  657;  Jones  v.  Bacon  (1895) 
145  N.  Y.  446,  40  N.  E.  216.  And  see  Guild  &  Co.  v  Conrad  (1894)  2  Q.  B. 
885.-  Some  American  jurisdictions  dissent  from  this  view.  See  the  full 
collection  of  cases  in  6  Ann.  Cas.  671  note. 

'Eastwood  V.  Kenyon  (1840)  11  Ad.  &  E.  438;  Tighe  v.  Morrison  (1889) 
116  N.  Y.  263.  22  N.  E.  164;  Stearns,  Suretyship  (2nd  ed.)  §   31. 

'Eddy  V.  Roberts  (1856)  17  111.  505;  Mason  v.  Hall  (1857)  30  Ala.  599; 
Wood  V.  Moriorty  (1887)  15  R.  I.  518.  9  Atl.  427;  Barker  v.  Bucklin  (N.  Y. 
1846)  2  Denio  45;  and  see  Lawrence  v\.  Fox  (1859)  20  N.  Y.  268  and 
Barker  v.  Bradley  (1870)  42  N.  Y.  316,  where  recovery  by  the  befteficiary 
was  allowed  on  an  oral  promise,  it  being  apparently  considered  that  if  a 
beneficiary  can  sue,  the  statute  is  no  defense,  though  the  point  was  not 
discussed  Contra  Clapp  v.  Lawton  (1862)  31  Conn.  95;  Shoemaker  v. 
King  (1861)  40  Pa.  107.  Three  cases  in  the  lower  courts  of  New  York 
have,  without  any  comment  dealt  with  actions  by  the  beneficiaries  as 
actions  to  which  the  statute  is  applicable,  but  in  each  instance  the  case  was 
lield  to  be  taken  out  of  the  statute,  because  of  the  beneficial  consideration. 
Stcrnwald  v.  Sicgel  (18'M)  7  Misc.  70,  27  N.  Y.  Sup.  375;  King  v.  Israel 
(1897)  19  Misc.  159.  43  N.  Y.  Sup.  306;  Lyon  v.  Clochessy  (1904)  43  Misc. 
67,  86  N.  Y.  Sup.  245. 
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creditor  for  the  assignment  to  him  by  the  creditor,  for  a  price 
agreed  upon,  of  his  chose  in  action  against  the  debtor.  This 
clearly  is  not  a  promise  to  answer  for  the  debt  of  another,  but  to 
buy  a  right  kgainst  a  debtor,  and  so  is  not  within  the  statute.* 

It  was  early  decided,  that  if  property  was  delivered  to  Jones 
solely  upon  Smith's  promise  to  pay.  Smith  would  be  liable  in  an 
action  of  debt,  and  later  of  indebitatus  assumpsit,^  but  that  if 
property  was  delivered  to  Jones  so  that  Jones  was  obligated  to 
pay  for  it,  although  Smith  at  the  same  time  promised  to  see  that 
the  vendor  was  paid,  Jones  was  the  only  one  against  whom  debt  or 
indebitatus  assumpsit  would  lie,  and  Smith  could  only  be  sued  in 
special  assumpsit."  After  the  passage  of  the  statute  of  frauds  it 
was  held  to  follow  that  if  Jones  was  liable  in  debt  under  such  a 
transaction  for  property  delivered  to  him.  Smith's  promise  was  a 
promise  to  answer  for  Jones's  debt,  even  though  the  property  had 
been  delivered  principally  upon  Smith's  credit,  and  that  Smith's 
promise,  therefore,  fell  within  the  statute.^^  The  test  in  such  cases 
is  as  to  whether  the  goods  are  delivered  to  Jones  at  all  upon  the 
credit  of  his  express  or  implied  promise  to  pay  for  them,  or  wholly 
upon  the  credit  of  Smith's  promise.^-  This  is  a  question  of  fact. 
A  promise  on  Smith's  part  that  "I  will  pay  if  Jones  does  not", 
or  that  "I  will  see  you  paid"  if  goods  are  delivered  to  Jones,  or  a 
promise  of  siftiilar  tenor,  raises  a  rebuttable  presumption  that 
credit  is  also  given  to  Jones,  and  that  Smith's  promise  is,  therefore, 
to  answer  for  Jones's  debt  ;^^  while  a  promise  on  Smith's  part  that 

'Castling  v.  Aubert  (1802)  2  East  325;  Anstey  v.  Marden  (1804)  1  Bos. 
&  Pul.  (N.  R.)  124;  Hayward  v.  Gunn  (1876)  82  111.  385;  Conger  v.  CoUon 
(1881)  37  Ark.  286;  Stillman  v.  Dresser  (1901)  22  R.  I.  389,  48  Atl.  1; 
Meriden  Britannia  Co.  v.  Zingsen  (1872)  48  N.  Y.  247. 

•Stonehouse  v.  Bodvil  (1663)  T.  Raym.  67,  1  Keb.  439;  Ambrose  v.  Rowe 
(1685)  2  Show.  K.  B.  421 ;  Jordan  v.  Tompkins  (1703)  2  Ld.  Raym.  982. 

"Alford  V.  Eglisfield  (1564)  2  Dyer  230b,  pi.  56;  Ward  v.  Coggin  (1647) 
Styles  6;  Mines  v.  Schulthorpe  (1809)  2  Comp.  215. 

"Watkins  v.  Perkins  (1702)  1  Ld.  Raym.  224;  Matson  v.  Wharam  (1787) 
2  Term.  R.  80.  See  an  article  entitled  "Parol  Contracts  Prior  to  Assumpsit", 
8  Harvard  Law  Rev.  252,  263  to  264,  by  Professor  Ames.  The  cases  in  this 
and  the  two  preceding  notes  are  very  excellently  aranged  for  historical 
treatment  in  Henning's  Cases  on  Suretyship  in  the  American  Case  Book 
Series. 

"See  the 'interesting  consideration  of  the  subject  in  Throop,  Validity  of 
Verbal  Agreements,  Chap.  VL  Also  Simpson  v.  Penton  (1834)  2  C.  &  M. 
430,  4  Tyrewhitt  315;  Pearce  v.  Blagrave  (1855)  3  Com.  L.  R.  338. 

"Peckham  v.  Faria  (1781)  3  Doug.  13;  Watkins  v.  Perkins  (1702) 
1  Ld.  Raym.  224;  Matson  v.  Wharam  (1787)  2  Term.  R.  80;  Master  v. 
Marriott  (1694)  1  Lev.  363;  Simpson  v.  Penton  (1834)  2  C.  &  M.  430, 
4  Tyrewhitt  315;  Brown  v.  Bradshaw  (1852)   1  Duer  199. 
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"1  will  pay  for  the  goods  delivered  to  Jones"  raises  a  presumption 
that  credit  is  alone  given  to  Smith,  and  that  his  promise  is,  there- 
fore, not  a  promise  to  answer  for  Jones's  debt,  which  may  be 
rebutted  by  showing  that  credit  was  also  in  fact  given  to  Jones." 

The  situation  would  seem  to  be  simpler  where  Jones  is  already 
indebted  to  Williams,  and  Smith  promises  to  pay  the  debt,  Jones's 
obligation  continuing  to  exist  side  by  side  with  Smith's  obligation. 
Here  Smith's  promise  in  whatever  terms  it  may  be  couched,  is 
clearly  a  promise  to  answer  for  the  debt  of  another. 

Courts,  however,  have  held  that  promises  may  be  within  the 
apparent  letter  of  the  statute  and  yet  not  within  its  spirit. 
These  cases  are  now  to  be  considered. 

A  del  credere  agency  is  one  where  an  agent,  in  consideration 
of  a  commission  higher  than  he  would  otherwise  obtain,  guaranties 
the  payment  by  those  to  whom  he  sells  under  his  agency.  It  is 
universally  conceded  that  his  promise  does  not  fall  under  the 
statute  of  frauds.^^  In  the  early  cases  this  seems  to  be  put  on  the 
ground  that  the  del  credere  agent  is  in  substance  the  debtor  to 
whose  obligation  that  of  the  purchaser  is  later  added."  But,  of 
course,  this  is  in  fact  not  true.  "The  true  engagement  of  the  factor, 
in  such  cases,  is  merely  to  pay  the  debt,  if  it  is  not  punctually  dis- 
charged by  the  buyer.  In  legal  effect  he  warrants  or  guarantees 
the  debt,  and  thus  he  stands  more  in  the  character  of  a  surety  for 
the  debt,  then  as  a  debtor.  Hence  it  is  well  established,  that  he  is 
not  liable  to  pay  the  debt,  until  there  has  been  a  default  by  the 
buyer."^^  Professor  Henning  explains  these  cases  as  merely 
recognizing,  though  sometimes  darkly,  that  the  factor's  promise  is 
only  a  promise  to  account  in  a  certain  way,  and  that  a  bailee's 
promise  to  account  was  not  a  special  promise  as  that  term  was 
understood  when  the  original   statute  of   frauds  was  adopted.^® 

"Anderson  v.  Hayman  (1789)  1  H.  Bl.  120;  Croft  v.  Smallwood  (1793) 
1  Esp.  121;  Pearce  v.  Balgrave  (1855)  3  Com.  L.  R.  338;  Briggs  v.  Evans 
(N.  Y.  1851)  1  E.  D.  Smith  192. 

"Huffcut,  Agency,  §  96;  Brandt,  Suretyship  and  Guaranty,  §  82; 
Steams,  Suretyship  (2nd  ed.)  §  44. 

"Grove  V.  Dubois  (1786)  1  Term.  R.  112;  Bize  v.  Dickarson  (1786) 
1  Term.  R.  285;  Swan  v.  Nesmith  (1828)  7  Pick.  220;  Leverick  v.  Meigs 
(N.  Y.  18^4)  1  Cow.  645;  Wolff  v.  Koppel  (N.  Y.  1843)  5  HUl  458,  affirmed 
(1845)  2  Denio  368. 

"Story,  Agency  (5th  ed.)  §  215;  Thompson  v,  Perkins  (1823)  3  Mason 
232;  Gindre  v.  Kean  (1894)  7  Misc.  582,  28  N.  Y.  Sup,  4. 

"New  and  Old  Readings  of  the  Fourth  Section  of  the  Statute  of  Frauds, 
57  Univ.  of  Pa.  Law  Rev.  and  Amer.  Law  Reg.  611,  632.  Compare  Throop, 
Validity  of  Verbal  Agreements,  §  668. 


SURETYSHIP  AND  THE  STATUTE  OF  FRAUDS    157 

Another  ground  upon  whicli  the  del  credere  agent's  promise  has 
been  excepted  from  the  operation  of  the  statute  of  frauds  is  that, 
though  it  is  a  promise  to  answer  for  the  debt  of  another,  the  prin- 
cipal object  to  be  accompHshed  by  force  of  the  contract  is  the 
establishment  of  the  relationship  of  principal  and  agent  between 
the  contracting  parties,  to  which  the  promise  to  answer  for  the 
purchasers'  debts  is  merely  incidental. ^^ 

''Couturier  v.  Hastie  (1852)  8  Exch.  40,  55  (reversed  on  other  grounds) 
(1853)  9  Exch.  102,  affirmed  (1856)  5  H.  of  L.  Cas.  673;  Harburg  India 
Rubber  Comb  Co.  v.  Martin  [1902]  L.  R.  1  KL  B.  778,  786,  790,  793;  Throop, 
Validity  of  Verbal  Agreements,  §  679.  The  view  of  the  early  cases  is  fol- 
lowed in  Lewis  Bros.  &  Co.  v.  Brehme  (1870)  iZ  Md.  412,  where  it  is  said 
that  the  del  credere  agent  is  liable  to  the  principal  as  debtor,  and  so  his 
promise  is  not  within  the  statute  of  frauds.  In  Sherwood  v.  Stone  (1856) 
14  N.  Y.  267,  the  court  held  that  a  del  credere  agent's  promise  doc;  not  fall 
within  the  statute.  Johnson,  J's.,  short  opinion  is  placed  on  the  principle  of 
stare  decises;  Mitchell,  /.,  put  his  concurrence  largely  on  the  same  ground, 
but  also  suggested  that  the  agent  was  substantially  the  purchaser  of  the 
debt  owed  by  the  buyer,  for  which  his  promise  was  exchanged.  The  court 
of  appeals  has  not  since  spoken  on  the  subject.  There  is  a  dictum  to 
the  effect  that  a  del  credere  agent  is  not  a  guarantor  in  Cartwright  v. 
Greene.  In  Schwab  v.  Elias  (1882)  2  N.  Y.  Civ.  Pro.  340,  plaintiff,  a  sales- 
man, was  suing  his  employer  for  the  agreed  compensation.  One  of  the 
defenses  was  that  plaintiff  "was  to  be  liable  for  the  payment  of  debts  thus 
incurred  by  customers."  The  trial  judge  charged  the  jury  that  this  agree- 
ment if  oral  was  void  under  the  statute  of  frauds.  The  New  York  Marine 
Court,  General  Session,  held  "that  the  agreement  in  question,  if  the  verdict 
of  the  jury  had  found  that  it  was  made  even  orally,  was  clearly  an  original 
contract  between  the  parties  to  this  action.  It  was  a  substantial  and 
essential  part  of  the  consideration ;  in  no  sense  a  collateral  undertaking, 
but  on  the  part  of  the  employed,  direct  and  immediate,  and  founded  upon 
consideration — i.  e.  the  employment — moving  between  the  parties  themselves. 
We  are  of  the  opinion  that  this  charge  was  in  the  particular  erroneous." 
Here  the  determination  of  the  court  that  the  agent's  promise  did  not  fall 
within  the  statute  of  frauds  was  not  based  upon  the  proposition  that  the 
agent  was  the  debtor,  but  that  his  promise  to  answer  for  the  debt  of  another 
was  "original"  and  not  "collateral",  because  of  the  "consideration — i'.  e.  the 
employment — moving  between  the  parties  themselves."  The  same  idea 
seems  to  be  the  basis  of  the  decisions  that  the  statute  of  frauds  does  not 
apply  to  del  credere  agencies  in  Osborne  &  Co.  v.  Baker  (1885)  34  Minn. 
307,  25  N.  W.  606,  and  Bullowa  v.  Orgo  (1898)  57  N.  J.  Eq.  428,  41  Atl.  494; 
in  the  former  the  court  said,  "such  a  guaranty  is  an  original  one  entered 
into  in  performance  of  the  guarantor's  own  responsibility  and  in  no  sense 
a  special  promise  to  pay  the  debt  of  another  within  the  meaning  of  the 
statute  of  frauds."  In  the  latter  case  the  court  said,  "This  makes  the 
contract  an  original  one  between  Orgo  and  the  complainants  in  considera- 
tion of  a  benefit  and  advantage  to  him,  Orgo  therefor."  The  term  "original 
promise"  as  used  in  discussions  of  the  statute  of  frauds  is  not  used  as 
antithetical  to  a  promise  to  answer  for  another's  debt,  but  as  descriptive  of 
those  promises  to  answer  for  others  debts  which  do  not  fall  within  the 
spirit  of  the  statute  because  of  special  facts  in  the  case.  See  an  attempted 
definition  in  20  Cyc.  163.  In  Suman  v.  Inman  (1878)  6  Mo.  App.  384,  386. 
the  court  said,  "The  rule  that  in  the  case  of  factors  who  have  possession 
of  the  goods,  and  sell  under  a  del  credere  commission,  the  agreement  is  not 
collateral  and,  therefore,  not  within  the  statute,  is  now  too  well  established 
to  be  disturbed.  .  .  .  The  factor's  promise  stands  upon  the  consideration 
of  his  own  duty  and  responsibility  growing  out  of  his  employment.     If  it 
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If  Smith  is  indebted  to  Jones  and  Jones  procures  goods  on 
credit  from  Williams  upon  Smith's  promise  to  Williams  to  pay  him 
what  he  owes  to  Jones,  to  be  applied  in  liquidation  of  Jones's  debt, 
Smith's  promise  would  seem  not  to  fall  within  the  terms  of  the 
statute,  being  not  a  promise  to  answer  for  another's  debt,  but  a 
promise  to  pay  his  own  preexisting  debt  to  the  person  designated 
by  his  creditor.  The  fact  that  the  result  will  be  to  discharge 
Jones  from  a  debt  owed  by  Jones  to  Williams  does  not  change  the 
nature  of  Smith's  obligation.^'*  But  if  Jones  is  indebted  to 
Williams  and  deeds  to  Smith  a  farm  upon  Smith's  promise  that  he 
will  pay  Jones's  debt,  and  then  Smith  promises  Williams  to  pay 
Jones's  debt  if  Williams  will  forbear  to  sue  Jones  for  a  period 
named.  Smith's  promise  to  Williams  is  literally  a  promise  to 
answer  for  the  debt  of  another.  And  yet  such  a  promise  has  been 
held  not  to  fall  within  the  spirit  or  intent  of  the  statute,  because 
as  between  the  original  debtor  and  the  promisor  the  latter  has 
become  primarily  liable,  and  because,  therefore,  the  primary  object 
to  be  attained  by  force  of  the  contract  between  the  promisor  and 
the  original  creditor  is  the  fulfilment  of  the  promisor's  preexisting 
obligation  assumed  to  the  original  debtor ;  the  fact  that  the  object 
is  attained  by  what  is  in  form  a  promise  to  pay  the  original  debtor's 
debt  does  not  cont  d1.'^ 

terminates  in  a  liability  to  pay  the  debt  of  another,  that  is  a  mere  incident; 
and  one  ought  not  to  set  up  the  statute  as  a  pretext  to  escape  the  per- 
formance of  a  valid  verbal  promise  for  another  purpose  because  in  per- 
forming it  the  discharge  of  another's  debt  is  incidentally  involved." 

In  Sutton  &  Co.  v.  Grey  [1894]  1  Q.  B.  285,  the  doctrine  of  Courturier  v. 
Hastie,  supra,  was  applied  to  the  case  where  defendant  contracted  to  obtain 
clients  for  plaintiff,  a  stock  broker,  the  defendant  to  receive  half  of  the 
commissions  and  to  bear  half  the  losses.  Plaintiff  sued  for  half  the  amount 
due  from  a  certain  client.  It  was  held  that  the  statute,  of  frauds  did  not 
apply  because  the  main  object  and  result  of  the  contract  was  the  formation 
of  the  relationship  of  principal  and  agent  between  the  parties. 

^"The  fact  that  the  fulfilment  of  his  promise  will  discharge  the  debt  of 
his  original  creditor  is  wholly  immaterial ;  for  that  relates  only  to  the 
disposition  of  the  moneys,  to  be  paid  to  him  in  discharge  of  his  own  in- 
debtedness." Throop,  Validity  of  Oral  Agreements,  §  509;  Hodgson  v. 
Anderson  (1825)  3  B.  &  C.  842;  Phillips  v.  Gray  (N.  Y.  1854)  3  E.  D. 
Smith  69;  Gallagher  v.  Nichols  (1875)  60  N.  Y.  438.  Stearns  on  Suretyship, 
§  42 ;  Brandt,  Suretyship  and  Guaranty,  §  77.  Some  confusion  crept  into 
the  English  cases  through  the  recognition  in  some  of  t.iem  of  the  doctrine 
that  such  a  promise  does  not  constitute  an  enforceable  contract  unless  the 
intermediate  debts  are  discharged  at  the  time  of  the  promise.  See  for 
instance  Wharton  v.  Walker  (1825)  4  B.  &  C.  163;  but  cf.  the  opinion  of 
Martin,  B.,  in  Liversidge  v.  Broadbent  (1859)  4  Hurl.  &  Norm.  603. 

"Todd  V.  Tobey  (1848)  29  Me.  219;  Calkins  v.  Chandler  (1877)  36  Mich. 
320;  Tuttle  v.  Armstead  (1885)  53  Conn.  175,  22  Atl.  677;  Skinker  v.  Arm- 
strong (1890)  86  Va.  1011;  Keyes  &  Co.  v.  Allen  &  Maynard  (1893) 
65  Vt.  667,  27  Atl.  319;  Green  v.  Hadfield  (1894)  89  Wis.  138,  61  N.  W.  310; 
First  Nat.  Bank  v.  Chalmers  (1895)  144  N.  Y.  432,  39  N.  E.  331. 


SURETYSHIP  AND  THE  STATUTE  OP  FRAUDS    159 

A  similar  situation  arises  where  a  debtor  turns  over  to  a  third 
person  property  out  of  which  such  third  person  promises  to  pay  the 
debtor's  debts,  and  the  third  person  later  promises  one  of  the 
transferor's  creditors  to  apply  the  proceeds  of  such  property  to 
the  payment  of  the  debt  due  to  him  if  he  will  forbear  to  sue  the 
debtor.  Here,  literally,  there  is  a  promise  to  answer  for  the  debt 
of  another,  but  it  is  generally  held  not  to  fall  within  the  statute, 
on  the  same  reasoning  as  that  stated  in  connection  with  the  class 
of  cases  just  discussed.^-  But  this  position  is  somewhat  qualified 
in  New  York.  In  1878  the  New  York  Court  of  Appeals  in  Belknap 
V.  Bender^^  had  before  it  a  case  where  a  debtor  turned  over  to 
defendant  certain  property,  from  the  proceeds  of  which  the  latter 
promised  to  pay  certain  of  the  transferor's  creditors,  including  the 
plaintiff.  Later  the  defendant  promised  plaintiff  to  pay  his  debt, 
upon  the  plaintiff's  agreeing  to  continue  to  work  for  the  defendant 
at  the  wages  previously  paid  him  by  the  debtor.  The  court  said 
that  the  plaintiff's  promise  did  not  furnish  consideration  for  defend- 
ant's promise  to  pay  the  debt  of  another,  and  that  the  defendant 
could  not  become  bound  to  pay  to  plaintiff  the  debt  due  him  by  any 
verbal  promise.  But  the  court  said  that  "if,  in  this  case.  Bender 
had  converted  the  property  into  money,  and  then  promised  the 
plaintiff  to  pay  the  debt,  he  could  have  been  sued  directly  on  the 
promise.  That  would  have  been  an  original  promise  to  discharge 
his  own  obligation  to  the  plaintiff."  In  1885.  in  Ackley  v.  Par- 
menter,^*  a  case  substantially  like  Belknap  v.  Bendfr,  the  New 
York  Court  of  Appeals  said  that  "where  the  obligation  of  the 
assignee,  under  his  arrangement  with  the  assignor,  is  to  pay  a 
creditor  of  the  latter  out  of  the  proceeds  of  the  assigned  property, 
the  duty  to  pay  does  not  arise  until  such  proceeds  have  been  real- 
ized, and  a  promise  to  the  creditor  before  that  time  to  pay  his  claim 
is  within  the  statute  of  frauds.  Consequently  at  the  time  of  the 
alleged  promise  he  (the  defendant)  was  under  no  present  duty  to 
pay,  and  the  promise,  though  founded  on  good  consideration  (viz. 
the  adjournment  of  the  sale)  was  nevertheless  an  undertaking  to 

"Andrews  v.  Smith  (1835)  2  C.  M.  &  R.  627;  Goodwin  v.  Bowden  (1867) 
54  Me.  424;  Smith  v.  Exchange  Bank  (1885)  110  Pa.  508.  1  Atl.  760; 
Rounsevel  v.  Osgood  (1895)  68  N.  H.  418,  44  Atl.  534.  See  a  New  and 
Old  Reading  on  the  Fourth  Section  of  the  Statute  of  Frauds,  by  Professor 
C.  D.  Hening,  57  Univ.  of  Pa.  Law  Rev.  and  Amer.  Law  Reg.  611. 

"(1878)  75  N.  Y.  446.  And  see  the  earlier  case  of  Jackson  v.  Raynor 
(N.  Y.  1815)  12  Johns.  290. 

**(1885)  98  N.  Y.  425. 
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pay  the  debt  of  another,  and  was  void  under  the  statute  of  frauds." 
The  difference  taken  in  these  last  two  cases  is  that  between  an 
assignee's  promise  to  fulfil  his  trust  when  the  time  shall  come  for 
the  fulfilment,  and  the  promise  to  fulfil  his  trust,  the  time  having 
come  for  its  fulfilment.  In  each  case  the  purpose  of  his  promise  is 
the  fulfilment  of  his  trust,  and  therefore,  though  in  each  case,  he 
promises  to  pay  another's  debt,  this  is  incidental  to  the  main  object 
to  be  accomplished  by  his  promise.  There  seems  no  very  satisfac- 
tory reason  for  the  distinction  insisted  upon,  and  it  is  not  referred 
to  in  cases  in  other  jurisdictions  holding  that  a  promise  to  pay 
another's  debt,  out  of  property  delivered  to  the  promisor  for  that 
purpose,  is  not  within  the  statute  of  frauds."'  Furthermore,  the 
decisions  in  Belknap  v.  Bender  and  Acklcy  v.  Parmenter  seem 
inconsistent  with  the  position  of  the  New  York  court,^'  that,  when 
Jones  is  indebted  to  Williams,  and  Smith  will  under  an  existing 
contract  become  indebted  to  Jones,  Smith's  promise  to  WiUiams 
to  pay  to  him  an  amount  to  become  due  from  Smith  to  Jones,  is 
not  within  the  statute  of  frauds.^^ 

It  was  decided  by  the  court  of  King's  Bench,  in  1766,  in  the 
case  of  Williams  v.  Leper^  that  where  a  person  holds  goods  as 
assignee  for  creditors,  and  the  debtor's  landlord  is  about  to  distrain 
them  for  rent,  and  the  defendant  promises  to  pay  the  rent  if  the 
landlord  will  desist,  which  he  does,  such  promise  is  not  within 
the  statute  of  frauds.  The  case  seems  to  have  gone  partly  on  the 
ground  that  the  promise  was  to  pay  out  of  a  fund  furnished  by 
the  debtor,  but  partly  on  the  ground  that  the  creditors  gave  up  to 
the  defendant  a  lien  on  the  property  owned  by  the  defendant  or  in 
which  the  defendant  had  an  interest,  and  that  since  the  object  of  the 
contract  was  to  obtain  the  surrender  of  that  lien,  the  promise  to 

"See  the  cases  referred  to  in  note  19,  supra.  In  Andrews  v.  Smitli,  the 
funds  had  not  yet  come  into  defendant's  hands  and  in  Smith  %>.  Excliange 
Bank,  defendant  had  not  yet  realized  on  the  property  assigned  to  him,  at 
the  time  of  his  promise. 

"Roussel  V.  Mathews  (1901)  62  App.  DIv.  1,  70  N  Y.  Sup.  886;  affirmed 
without  opinion  (1902)  171  N.  Y.  634,  63  N.  E.  1122.  To  same  effect  is 
Calkins  v.  Chandler  (1877)  36  Mich.  320. 

"In  the  cases  discussed  in  the  last  paragraph  the  creditor  might  be 
successful  in  an  action  in  equity  to  enforce  the  trust  in  his  favor  without 
resorting  to  the  promise  to  himself.  Lucas  v.  Payne  (1857)  7  Cal.  92. 
Or  he  might  in  the  cases  discussed  in  the  last  two  paragraphs  sue  as 
beneficiary  of  the  original  contract  between  the  debtor  and  the  third  person, 
pointed  out  above.  See  an  excellent  note 'on  the  New  York  doctrine  as  to 
the  right  of  a  beneficiary  to  sue,  in  4  Cornell  Law  Quart.  53. 

"(1768)  3  Burr.  1886,  2  Wils.  308. 
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pay  a  third  person's  debt  was  not  within  the  statute.  It  has  been 
so  interpreted  by  a  number  of  later  English  cases.**  A  similar 
rule  is  now  well  established  in  this  country,  namely  that  when  the 
defendant  has  promised  to  pay  the  debt  of  another  in  order  to 
procure  from  the  creditor  the  surrender  of  a  lien  on  the  property 
owned  at  the  time  by  the  defendant,  his  promise  is  not  within  the 
statute  of  frauds.^" 

In  1902  the  English  Court  of  Appeal  had  before  it  the  case  of 
Marburg  India  Rubber  Comb  Co.  v.  Martin.^^  The  facts  were 
that  the  plaintiffs  had  supplied  goods  to  a  company  called  the 
Crowdus  Accumulator  Syndicate.  The  syndicate  did  not  pay  what 
was  due  from  them  for  the  goods,  the  plaintiffs  recovered  judg- 
ment against  them,  and  placed  a  writ  of  fieri  facias  in  the  hands 
of  the  sheriff  to  realize  the  amount  of  the  judgment.  The  defend- 
ant then  had  an  interview  with  the  plaintiffs'  agent,  and  promised 
to  indorse  two  bills  of  exchange,  each  for  half  the  amount  of  the 
debt,  if  the  plaintiffs  would  withdraw  the  writ ;  this  the  plaintiffs 
did.  The  defendant  had  largely  financed  the  syndicate.  At  the 
trial  judgment  was  rendered  for  the  plaintiff,  on  the  ground  that 
the  object  of  the  defendant's  promise  was  to  protect  the  goods  of 
the  syndicate,  and  for  the  purpose  of  obtaining  a  direct  personal 
advantage  for  himself,  because  if  the  fieri  facias  had  been  levied 
he  would  have  lost  all  the  money  he  had  invested  in  the  syndicate. 
The  judgment  for  the  plaintiffs  was  reversed  in  the  Court  of 
Appeal,  opinions  being  written  by  Lords  Justices  \'aughan,  Wil- 
liams, Stirling,  and  Cozens-Hardy.  The  following  quotation  is 
part  of  Vaughan  William's  opinion  which  is  a  particularly  able 
analysis  of  the  subject,  and  statement  of  the  principle  which  the 
court  applied : 

"Our  attention  has  been  called  to  a  great  number  of  cases  in 
which  the  court  has  treated  various  transactions  as  being  outside 
s.  4.     Most  of  the  earlier  cases  are  what  I  may  call  'property  cases'. 

=»Casthing  v.  Aubert  (1802)  2  East  325;  Edwards  v.  Kelly  (1817)  6  M.  & 
S.  204;  Fitzgerald  v.  Dressier  (1859)  7  C.  B..  N.  S.  374. 

'"Nelson  v.  Boynton  (Mass.  1841)  3  Mete.  396;  Mallory  v.  Gillct  (1860) 
21  N.  Y.  412  (but  see  the  later  New  York  cases  discussed  below  in  this 
article)  ;  Corkins  v.  Collins  (1868)  16  Mich.  478.  Some  early  English  cases, 
such  as,  Houlditch  v.  Milne  (1800)  3  Esp.  86,  did  not  distinguish  between 
surrender  by  the  promises  of  a  lien  to  the  promisor  and  to  the  debtor,  and 
some  American  cases  have  failed  to  make  that  distinction,  see  20  Cyc.  193, 
and  cases  cited;  Throop,  Validity  of  Verbal  Agreements,  §  603n;  Bacon,  J.'s, 
dissenting  opinion  in  Mallory  v.  Gillet,  Ibid. 

^[]902]  1  K.  B.  778. 
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They  were  cases  in  which  either  the  person  who  made  the  promise 
had  property  which  he  wished  to  reheve  from  Uability,  or  there 
was  property  which  he  wished  to  acquire.  It  is  not  necessary  for 
me  to  go  through  those  cases,  but  I  cannot  agree  that  the  present 
case  comes  within  any  of  that  class.  The  defendant's  promise  was 
not,  as  it  seems  to  me,  either  a  new  contract  of  purchase,  or  a 
new  contract  for  the  release  of  any  property  which  either  was  his 
or  in  which  he  had  an  interest. 

"Our  attention  was  next  called  to  the  exception  which  has  been 
established  by  what  I  may  call  the  'del  credere  cases',  beginning 
with  Couturier  v.  Hastie,^'^  and  coming  down  to  Sutton  v.  Grey.'^^ 
It  has  been  said,  and  I  think  truly,  that  these  cases  are  of  a  different 
species  from  the  property.  I  say  of  a  different  species,  not  of  a 
different  genus,  because  I  think  there  is  a  wider  genus,  which  can 
be  plainly  and  simply  defined,  within  which  both  of  these  species 
fall.  So  far  as  I  can  see  the  authorities  have  left  us  with  the 
general  rule,  which  I  will  attempt  to  define  presently,  and  each 
of  these  two  classes  of  cases  falls  within  the  general  rule.  In 
each  of  them,  I  think,  the  form  of  the  promise  given  by  the  promisor 
has  never  been  held  to  be  conclusive  of  the  matter.  He  may,  or 
he  may  not.  promise  in  terms  to  answer  for  the  debt  of  another; 
but,  whether  he  does  so  or  not,  it  is  the  substance,  not  the  form, 
which  is  regarded. 

"Before  leaving  these  instances  I  wish  to  mention  one  other 
class,  which  I  do  not  treat  as  an  exception  from  s.  4,  but  which, 
I  think,  does  not  come  within  the  section  at  all.  I  mean  the  cases 
which  have  been  spoken  of  as  'indemnity  cases'."* 

"I  will  now  go  back  to  those  ca^es  which,  so  far  as  the  words 
of  the  contract  are  concerned,  might  come  within  s.  4,  but  which 
have  been  held  not  to  come  within  it  because  of  the  object  of  the 
contract.  Whether  you  look  at  the  "property  cases"  or  the  "del 
credere  cases",  it  seems  to  me  that  in  each  of  them  the  conclusion 
arrived  at  really  was  that  the  contract  in  question  did  not  fall 
within  the  section  because  of  the  object  of  the  contract.  In  each  of 
these  cases  there  was  in  truth  a  main  contract — a  larger  contract — 
and  the  obligation  to  pay  the  debt  of  another  was  merely  an 
incident  of  the  larger  contract.  As  I  understand  these  eases,  it  is 
not  a  question  of  motive — it  is  a  question  of  object.  You  must 
find  zvhat  it  zvas  that  the  parties  zvere  in  fact  dealing  about.  What 
was  the  subject  matter  of  the  contractP^  If  the  subject  matter 
was  the  purchase  of  the  proj)erty — the  relief  of  the  property  from 
liability,  the  getting  rid  of'  incumbrances,  the  securing  greater 
diligence  in  the  performance  of  the  duty  of  a  factor,  or  the  introduc- 
tion of  business  into  a  stockbroker's  office — in  all  these  cases  there 

"=(1852)  8  Exch.  40. 

'"(1894)  1  Q.  B.  285. 

'^Here  the  Lord  Justice  discussed  Guild  v.  Conrad  [1894]  2  Q.  B.  885. 

■'The  italics  are  introduced  by  the  present  writer. 
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was  a  larger  matter  which  was  the  object  of  the  contract.  That 
being  the  object  of  the  contact,  the  mere  fact  that  as  an  incident 
to  it — not  as  the  immediate  object  but  indirectly — the  debt  of 
another  to  a  third  person  will  be  paid,  does  not  bring  the  case 
within  the  section.  This  definition  or  rule  for  ascertaining  the 
kind  of  cases  outside  of  the  section  covers  both  'property  cases' 
and  'del  credere  cases.' 

"Can  we  then  in  the  present  case  find  any  larger  contract?  I 
cannot.  .  .  .  And  the  mere  fact  that  the  defendant  had,  as  he 
seems  to  have  done,  financed  the  syndicate  to  a  large  extent,  and 
that  that  was  his  motive  for  coming  forward  and  bargaining  for 
forbearance,  cannot  make  any  difference  in  the  object  of  the  con- 
tract. That  might  have  been  the  motive  which  induced  him  to 
make  himself  answerable  for  the  debt  of  the  syndicate;  but  it  was 
not  the  object  of  the  contract.  The  object  was  simply  to  obtain 
the  forbearance  of  the  creditors  in  respect  of  the  debt." 

Here  we  have  a  frank  recognition  that  certain  promises  which 
fall  within  the  letter  of  the  statute  of  frauds,  being  promises  to 
answer  for  the  debts  of  others,  do  not  fall  within  the  spirit  and 
intention  of  the  statute  because  they  are  part  of  a  contract  whose 
principal  subject  matter  is  something  else — e.  g.,  the  acquisition  of 
certain  property  rights  by  the  promisor  from  the  promisee,  or  the 
creation  of  a  certain  business  relation  between  them — the  promise 
in  question  being  introduced  merely  as  a  necessary  incident  to  that 
principal  subject  matter.  This  principle  covers  the  cases  discussed 
above,  where  the  promise  to  the  creditor  is  in  fulfilment  of  a  duty 
already  resting  upon  the  promisor  as  the  result  of  property  received 
from  the  debtor,  either  in  trust  or  absolutely,  although  the  court 
does  not  discuss  those  cases. 

It  is  not  sufficient  that  the  promisor  hopes  to  obtain  some 
benefit  as  a  result  of  the  contract  in  question.  His  object  must  be 
to  accomplish  something  for  himself  by  force  of  the  contract,  to 
which  object  the  promise  to  answer  for  the  debt  of  another  is 
merely  an  incident.  Such  a  rule  is  reasonably  easy  of  application 
and  does  not  tend  to  a  general  nullification  of  the  statute.  In  fact 
Professor  Henning  argues  that  a  promise  under  such  cir- 
cumstances is  not  within  the  original  meaning  of  the  statute, — that, 
where  the  promise  to  pay  an  amount  owed  by  another  is  made  upon 
the  transfer  to  the  promisor  by  the  promisee  of  a  property  interest, 
this  is  not  a  "special  promise"  to  answer  for  the  debt  of  another, 
as  that  term  was  understood  at  the  time  the  original  statute  of 
frauds  was  adopted.  Being  a  promise,  he  says,  to  pay  a  sum  certain 
upon  receipt  of  property  constituting  quid  pro  quo,  it  created  a  debt, 
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which  would  not  constitute  a  "special  promise"  supporting  a  special 
assumpsit,  but  would  rather  support  an  indebitatus  assumpsit.^' 

Leonard  v.  Vredenhurgh^''  was  decided  by  the  Supreme  Court 
of  New  York  in  1811.  It  appeared  that  Johnson  had  made  the 
following  writing:  "November  9,  1808.  For  value  received,  I 
promise  to  pay  Norman  Leonard  five  hundred  dollars,  on  sixty 
da3's  from  date,  per  me  Moses  Johnson."  Defendant  had  added 
"I  guaranty  the  above.  Wm.  I.  Vredenburgh."  The  court  held 
that  the  defendant's  promise  made  at  the  time  credit  was  given  to 
Johnson  was  within  the  statute  of  frauds,  but  that  the  consideration 
for  defendant's  promise  could  be  inferred  from  the  writing,  so  that 
the  statute  was  satisfied.  In  the  course  of  his  opinion  Kent,  Ch.  J., 
says  that  where  the  collateral  undertaking  is  subsequent  to  the 
creation  of  the  debt,  some  further  consideration  must  be  shown  to 
make  the  promise  binding,  but  that  in  such  a  case  the  promise  falls 
within  the  statute  of  frauds.  He  says,  however,  that  "when  the 
promise  to  pay  the  debt  of  another  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  moving  between  the  newly 
contracting  parties",  the  case  is  not  within  the  statute  of  frauds. 
This  statement  is  based  upon  Tomlinson  v.  Gill^^  and  Williams  v. 
Lepcr^^  and  Roberts  on  Frauds*"  where  the  statements  of  the  rule 
were  ambiguous.  The  words  in  quotations  taken  by  themselves 
would  seem  to  be  no  more  than  a  statement  of  the  law  of  con- 
tracts, that  consideration  must  be  a  detriment  to  the  promisee  or  a 
benefit  to  the  promisor.  If  that  were  their  meaning  they  would 
substantially  nullify  the  statute  in  its  application  to  all  promises 
to  answer  for  preexisting  debts  of  others.  They  have  been  the 
occasion  of  much  confusion  in  subsequent  cases  in  American 
jurisdictions.''^ 

But  since  Kent  declared  that  a  promise  to  pay  a  preexisting 
debt  of  another  based  upon  "some  further  consideration  shown"  is 
within  the  statute  of  frauds,  while  a  similar  promise  based  upon 
"some  new  and  original  consideration  of  benefit  or  harm  moznng 
between  the  newly  contracting  parties",  is  not  within  the  statute, 

"A  New  and  Old  Read?Tig  on  the   Fourth   Section  of  the   Statute   of 
Frauds,  57  Univ.  of  Pa.  Law  Rev.  and  Amer.  Law  Reg.  611. 

"(1811)  8  Johns.  29. 

"(1756)  Ambler  330. 

"(1766)  3  Burr.  1886,  2  Wils.  308. 

♦"  Pp.  232  to  237. 

"See  Brandt.  Suretyship  (3rd  ed.)   §80;  2  Cyc.  189;  Throop,  Validity 
of  Verbal  Contracts,  §§  145,  609;  note  in  22  L.  R.  A.  (N.  S.)  1077. 
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he  could  not  have  meant  that  every  consideration  of  harm  or 
detriment  to  the  promisee,  would  take  the  promise  out  of  the 
statute,  but  he  probably  meant  that  the  harm  to  the  promisee 
which  would  take  the  promise  out  of  the  statute  must  literally 
move  to  the  promisor.  If  this  is  true,  his  requirement  that  there 
must  be  "consideration  of  benefit  or  harm  moving  between  the 
newly  contracting  parties",  means  nothing  more  than  that  there 
must  be  a  benefit  moving  from  the  promisee  to  the  promisor. 

This  is  the  interpretation  put  upon  Kent's  statement  in  the 
very  careful  consideration  of  the  subject  by  Comstock,  Ch.J.,  in 
his  prevailing  opinion  in  Mallory  v.  Gillet,*^  decided  in  1860,  where 
he  declares  Kent's  meaning  to  be  that  "the  consideration,  whatever 
its  nature,  moves  to  the  person  making  the  promise."*^  Adopting, 
however,  a  suggestion  of  Savage.  Ch.J:,  in  Farley  v.  Clei'eland** 
Comstock  declares  that  to  the  completeness  of  Kent's  definition  it 
is  necessary  "that  the  new  and  original  consideration  may  move 
to  the  promisor  as  well  from  the  debtor  as  the  creditor,  the  funda- 
mental requisite  being  that  such  consideration  must  not  be  one 
wholly  existing  or  moving  between  the  debtor  and  creditor."*' 
In  summing  up,  Comstock  thus  states  the  rule  as  he  would  define 
it  for  excluding  promises  from  the  statute:  "Where,  although  the 
debt  remains  the  promise  is  founded  on  a  new  consideration  which 
moves  to  the  promisor.  The  consideration  may  come  from  the 
debtor,  as  when  he  puts  a  fund  in  the  hands  of  the  promisee, 
[obviously  promisor  is  meant],  either  by  absolute  transfer  or  upon 
a  trust,  to  pay  the  debt,  or  it  may  be  in  his  hands  charged  with 
the  debt  as  a  prior  lien,  as  in  the  case  of  Williams  v.  Leper  *'  and 
many  others.  So  the  consideration  may  originate  in  a  new  and 
independent  dealing  between  the  promisor  and  the  creditor,  the 
promise  to  answer  for  the  debt  of  another  being  one  of  the  inci- 
dents of  that  dealing."*'     This  rule  is  not  very  happily  expressed, 

*=(1860)  21  N.  Y.  412. 

"/btU,  at  p.  419. 

"(N.  Y.  1825)  4  Cow.  432,  439. 

"Mallory  v.  Gillet  (1860)  21  N.  Y.  412.  427. 

**Ibid,  at  p.  433. 

"Four  judges  concurred  with  the  Chief  Judge.  They  held  that  the 
promise  made  in  consideration  of  the  surrender  by  the  creditor  of  a  lien 
to  the  debtor  as  within  the  statute.  Bacon,  J.,  wrote  a  dissenting  opinion, 
concurred  in  by  the  two  other  judges.  He  held  that  "where  the  creditor, 
in  consideration  of  the  promise,  surrenders  some  pledge,  or  relinquishes 
some  lien  actually  held  by  him  and  capable  of  enforcement,  and  by  means  of 
which  the  original  debt  was  rendered  secure",  the  promise  does  not  fall 
within  the  statute,  even  though  the  surrender  be  to  the  debtor.  See  foot- 
note 27,  supra. 
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for  where  the  debtor  puts  a  fund  into  the  hands  of  the  promisor 
for  the  payment  of  his  debt,  this  is  not  the  consideration  for  the 
promisor's  subsequent  promise  to  the  creditor.  But  the  force  of 
the  rule  is  clear,  that  a  promise  to  pay  the  debt  of  another  is  not 
within  the  statute  of  frauds  where  it  is  made  to  obtain  in  exchange 
a  benefit  from  the  creditor,  or  where  it  is  made  to  fulfil  an  obliga- 
tion resulting-  from  the  antecedent  receipt  of  property  from  the 
debtor. 

A  leading  case  decided  a  little  earlier  than  Mallory  v.  Gillet, 
is  that  of  Nelson  v.  Boynton*^  in  which  Chief  Justice  Shaw 
delivered  the  opinion  of  the  court.  He  goes  to  the  heart  of  the 
matter  in  the  following  paragraph  :** 

"The  terms  original  and  collateral  promise,  though  not  used  in 
the  statute,  are  convenient  enough,  to  distinguish  between  the 
cases,  where  the  direct  and  leading  object  of  the  promise  is  to 
become  the  surety  or  guarantor  of  another's  debt,  and  those  where, 
although  the  effect  of  the  promise  is  to  pay  the  debt  of  another, 
yet  the  leading  object  of  the  undertaker  is  to  subserve  or  promote 
some  interest  or  purpose  of  his  own.  The  former  whether  made 
before,  or  after,  or  at  the  same  time  with  the  promise  of  the 
principal  is  not  valid,  unless  manifested  by  evidence  in  writing; 
the  latter,  if  made  on  good  consideration,  is  unaffected  by  the 
statute,  because  although  the  effect  of  it  is  to  release  or  suspend  the 
debt  of  another,  yet  that  is  not  the  leading  object  on  the  part  of  the 
promisor." 

The  question  before  the  court  was  as  to  whether  a  promise  made 
to  pay  the  debt  of  another,  upon  the  creditor's  agreeing  to  discon- 
tinue attachment  proceedings  brought  against  the  property  of  the 
debtor  was  within  the  statute  of  frauds.  The  court  held  that  the 
promise  was  within  the  statute  saying^"  that  "cases  are  not  con- 
sidered as  coming  within  the  statute,  when  the  party  promising  has 
for  his  object  a  benefit  which  he  did  not  before  enjoy,  accruing 
immediately  to  himself;  but  when  the  object  of  the  promise  is  to 
obtain  the  release  of  the  person  or  property  of  the  debtor,  or  other 
forbearance  or  benefit  to  him  it  is  within  the  statute." 

Nelson  v.  Boynton  and  Mallory  v.  Gillet  may  fairly  be  con- 
sidered the  leading  cases  on  this  subject  in  the  United  States,  and 
though  the  rule  which  is  to  govern  is  expressed  differently  in  each 
of  these  cases,  and  also  in  Harbiirg  India  Rubber  Comb  Co.  v. 

"(Mass.  1841)  3  Mete.  396. 
*'Ibid,  at  p.  400. 
"'Ibid,  at  p.  402. 
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Martin,^^  discussed  above,  the  substance  of  the  rule  in  each  case 
is  the  same,  and  it  is  supported  by  the  great  weight  of  authority 
in  this  country. ^- 

In  Becker  v.  Torrance''^  it  was  held  without  discussion,  that  a 
promise  made  by  a  debtor's  assignee  to  pay  a  debt  secured  by  a 
lien  on  property  in  the  assignee's  hands  in  consideration  of  the 
creditor's  relinguishing  the  lien  to  the  assignee,  was  not  within 
the  statute  of  frauds. 

In  Pfeiffer  v.  Adler^*  the  facts  were  that  the  plaintiff  had  sold 
goods  to  the  defendant's  husband  upon  credit,  for  which  the  hus- 
band, at  his  death,  owed  plaintiff  $1,600.  Defendant  promised 
to  pay  the  debt  upon  the  plaintiff's  promising  to  sell  to  her  on 
credit  so  that  she  might  carry  on  her  husband's  business.  The 
court  in  a  very  short  opinion  said  that,  "The  original  demand  was 
not  extinguished  by  the  arrangement,  and  there  was  no  such  new 
consideration  as  would  suffice  to  take  the  case  out  of  the  statute 
of  frauds.  ...  A  verbal  promise  to  sell  goods  to  a  responsible 
party  for  their  full  value  and  on  the  usual  terms  forms  no  con- 
sideration for  an  independent  engagement  to  pay  the  antecedent 
debt  of  a  third  person."  The  court  relied  upon  Mallory  v.  Gillet, 
but  in  that  case  it  was  said,  as  pointed  out  above,  that  "the  funda- 
mental requisite  being  that  such  consideration  must  not  be  one 
wholly  existing  or  moving  between  the  debtor  and  the  creditor" ; 
and  that  consideration  which  will  take  a  promise  to  answer  for 
another's  debt  out  of  the  statute  "may  originate  in  a  new  and  inde- 
pendent dealing  between  the  promisor  and  the  creditor,  the  promise 
to  answer  for  the  debt  of  another  being  one  of  the  incidents  of 
that  dealing."^^ 

^'[1902]  L.  R.  1  K.  B.  778. 

"See  Jones  v.  Walker  (1852)  13  B.  Monroe  356;  Corkins  v.  Collins 
(1868)  16  Mich.  478;  Runde  v.  Runde  (1871)  59  111.  98;  Weisel  v.  Spence 
(1884)  59  Wis.  301,  18  N.  W.  165;  Luark  v.  Malone  (1870)  34  Ind.  444; 
Sext  V.  Geise  (1888)  80  Ga.  698,  6  S.  E.  174;  22  L.  R.  A.  (N.  S.)  1077n 
and  40  L.  R.  A.  (N.  S.)  242n,  containing  large  collections  of  cases. 

"(1864)  31  N.  Y.  631,  642. 

"(1867)  37  N.  Y.  164.  Bockes  and  Grover,  J  J.,  dissented  without  opinion. 

"In  Quintard  v.  DeWolf  (N.  Y.  1861)  34  Barb.  97,  104,  it  was  held 
under  authority  of  Mallory  v.  Gillet,  that  where  a  contract  between  A  and  B 
for  the  manufacture  of  a  machine  is  rescinded,  and  a  contract  is  then  made 
between  A  and  C  with  the  same  subject  matter,  the  contract  between 
A  and  C  is  not  within  tlie  statute.  Under  the  same  authority  it  was  held 
in  Benedict  v.  Dunning  (N.  Y.  1862)  1  Daly  241,  that  where  plaintiff  has 
negotiated  a  loan  for  A,  but  A  does  not  take  the  money  and  defendant  then 
agrees  to  take  it  and  to  pay  accrued  charges  for  plaintiff's  expense  and 
services,  the  promise  is  not  within  the  statute.  It  is  not  said  that  the 
contract  with  A  was  rescinded  and  A  discharged. 
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In  1868  the  case  of  Broivn  v.  Weber  ''"  was  decided  by  the  New 
York  Court  of  Appeals.  Defendant  contracted  with  Horton  to 
build  a  saw-mill,  on  defendant's  land,  and  Horton,  after  the  work 
was  partly  done,  contracted  with  the  plaintiff  to  finish  it,  Horton 
to  furnish  a  portion  of  the  material.  Plaintiff  became  fearful 
that  Horton  could  not  pay  for  his  services,  and  the  defendant  to 
induce  him  to  finish  the  mill  according  to  contract,  promised  him 
that  if  he  would  do  so,  defendant  "would  see  that  the  plaintiff  did 
not  lose  anything  by  it ;  he  would  see  that  the  plaintiff  got 
his  pay,  if  the  plaintiff  furnished  the  mill  according  to  con- 
tract". The  plaintiff  sued  the  defendant  for  the  amount  due  to 
him  under  the  contract.  Defendant  had  judgment  below  on  the 
ground  that  the  promise  was  within  the  statute  of  frauds.  In  the 
Court  of  Appeals,  in  an  opinion  written  by  Grover,  J.,  for  a  unani- 
mous court,  it  was  declared  that  the  plaintiff  could  not  recover 
on  the  facts  shown  in  the  case  as  he  had  not  performed  the  con- 
tract as  agreed.  However,  since  the  decision  in  the  court  below 
had  been  placed  upon  the  statute  of  frauds,  Grover,  J.,  proceeded 
to  examine  the  case  from  that  point  of  view.  His  opinion  is  in 
part  as  follows  :''^ 

"The  principal  cases  were  very  elaborately  reviewed  and 
classified  in  Mallory  r.  Gillet  (21  N.  Y.  412).  From  these  cases 
ii  appears  that  the  courts  have  endeavored  to  establish  certain  rules 
by  the  application  of  which  the  case  in  judgment  could  be  deter- 
mined ;  but  this  has  been  attended  with  much  embarrassment  aris- 
ing from  the  almost  infinite  variety  of  cases  that  have  arisen ;  one 
test  was  the  inquiry,  whether  the  promise  was  original  or  collateral. 
This  would  be  perfect  if  the  term  "orignial"  is  understood  in  all 
cases  as  applicable  only  to  an  absolute  undertaking  by  the  party 
promising  to  discharge  an  obligation  of  his  own,  not  at  all  depend- 
ent upon  performance  or  non-performance  of  any  thing  by  another. 
The  party  is  then  himself  the  debtor,  and  must  discharge  the  obli- 
gation, and  it  matters  not  whether  some  other  is  liable  for  the  same 
thing  or  not.  The  party  promising  is  not  discharged,  although 
another  may  pay  or  perform,  unless  the  other  does  it  as  his  surety 
or  by  his  procurement.  But  this  test  is  liable  to  mislead,  as  is 
shown  in  the  case  of  Mallory  v.  Gillet,  supra,  if  the  term  "original" 
is  understood  in  the  sense  of  new." 

"Another  test  relied  upon  in  many  cases  is,  whether  the  consid- 
eration was  new,  not  arising  out  of  the  existing  obligation,  and 
received  by  the  party  making  the  promise.     Where  this  was  the 

"(1868)  38  N.  Y.  187. 
"Ibid,  at  p.  190. 
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case,  it  was  held,  that  the  case  was  not  within  the  statute,  and  these 
facts  are  cited  as  the  reason  why  it  is  not.  In  most  cases  these 
facts  will  show  whether  the  party  promising  contracted  an  inde- 
pendent obligation  of  his  own,  or  whether  his  position  to  the  credi- 
tor was  that  of  a  surety.  The  former  case  is  not  within  the  stat- 
ute; the  latter  is.  As  an  illustration,  suppose  A  delivers  property 
to  B,  in  consideration  of  his  promise  to  become  surety  to  him  for 
the  payment  of  a  debt  owing  to  him  by  C:  the  case  is  within  the 
statute,  because  B's  obligation,  although  upon  a  consideration 
received  by  him,  is  that  of  surety  only  that  C  shall  perform.  Again, 
suppose  that  B,  in  consideration  that  A  will  discharge  C  of  a  debt 
owing  to  A,  promises  A  that  he  will  thereafter  pay  the  whole  or  any 
part  of  such  debt,  the  case  is  not  within  the  statute,  for  the  reason 
that  B  has  contracted  an  independent  debt  of  his  own,  and  is  in 
no  sense  surety  to  A  for  the  performance  of  any  thing  by  C, 
although  he  personally  received  no  consideration  for  his  promise. 
It  will  thus  be  seen  that  the  receipt  or  non-receipt  of  the  consid- 
eration by  the  party  promising,  does  not  determine  in  every  case 
whether  it  is  within  the  statute  or  not,  but  that  the  inquiry  still 
remains  whether  he  entered  into  an  independent  obligation  of  his 
own,  or  whether  his  responsibihty  was  contingent  upon  the  act  of 
another.  In  the  present  case  the  argument  of  the  plaintiff's  coun- 
sel is,  and  the  dissenting  opinion  proceeds  upon  the  ground,  that, 
because  the  mill  was  built  upon  the  land  of  the  defendant,  and 
became  his  property  when  built,  he  received  the  consideration  for 
the  promise,  and  that,  therefore,  it  is  not  within  the  statute.  We 
have  already  seen  that  this  does  not  determine  the  question." 

The  effect  of  this  opinion,  if  it  had  been  followed,  would  have 
been  to  simplify  the  law,  and  to  confine  to  a  very  limited  area,  the 
exceptions  to  the  literal  application  of  the  statute  of  frauds.  In 
the  first  paragraph  quoted  it  is  said  that  it  may  be  correct  enough 
to  say  that  "original'  promises  are  not  within  the  statute  if  by  that 
term  is  meant  obligations  "not  at  all  dependent  upon  performance 
or  non-performance  of  anything  by  another"  and  of  such  a  char- 
acter that  if  another  is  obligated  for  the  sam.e  thing  and  performs 
"the  party  promising  is  not  discharged  *  *  *  unless  the  other 
does  it  as  his  surety  or  by  his  procurement".  Can  a  promise  to 
pay  another's  subsisting  debt,  however  couched,  satisfy  that  test 
for  exclusion  from  the  operation  of  the  statute  of  frauds?  It  is 
perfectly  possible  for  Jones  to  promise  to  pay  Williams  $100  upon 
valid  consideration,  and  for  Smith  to  promise  to  pay  Williams 
another  $100  also  upon  valid  consideration.  In  that  case  Smith's 
promise  is  clearly  not  within  the  statute,  and  falls  without  the 
statute  by  Judge  Grover's  test,  for  it  is  not  a  promise  to  pay  what 
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Jones  owes,  and  Jones's  payment  will  not  discharge  Smith.  But 
if  Jones  owes  Williams  $100,  and  Smith  upon  valid  considera- 
tion promises  Williams  "to  pay  if  Jones  does  not"  or  "to  pay  what 
Jones  owes"  or  "to  pay  the  $100  which  Jones  has  promised  to  pay", 
in  each  case  the  promise  is  to  pay  the  debt  of  another.  Under  all 
circumstances  where  Smith  makes  such  a  promise,  payment  by 
Jones  will  discharge  Smith.  But  are  there  circumstances  where 
Smith  makes  such  a  promise,  and  where  Jones's  payment  will, 
therefore,  discharge  Smith,  and  yet  where  Jones's  payment  is  sub- 
stantially as  surety  for  Smith,  so  that  Smith's  promise  is  without 
the  statute  according  to  Judge  Grover's  test?  It  is  believed  that 
such  is  true  where  Jones  transfers  property  or  funds  to  Smith  in 
exchange  for  the  latter's  promise  to  pay  Jones's  debt  himself  or 
out  of  the  property  or  funds  transferred,  and  Smith  later  promises 
the  creditor  to  pay  him  upon  any  valuable  consideration  moving 
from  the  creditor.  In  such  a  case  if  Smith  pays  he  is  not  entitled 
to  reimbursement  from  Jones,  as  would  be  true  if  Jones  stood  in 
the  ordinary  position  of  principal  to  Smith ;  and  on  the  other  hand, 
if  Jones  has  to  pay  he  is  entitled  to  recover  from  Smith — his  action 
to  be  sure  would  not  be  on  an  implied  or  express  contract  of  reim- 
bursement, but  for  breach  of  Smith's  contract  to  pay  the  creditor, 
yet  his  recovery  would  be  the  same  as  if  his  action  were  for  reim- 
bursement. So,  under  the  circumstances  stated,  Jones,  if  he  pays, 
pays  substantially  as  Smith's  surety. 

The  case  suggested  in  the  second  quoted  paragraph  as 
not  being  within  the  statute  is  a  case  of  novation,  where 
the  original  debtor  is  discharged  and  the  promisor  takes  his 
place.  As  we  have  seen  above,  this  is  clearly  not  a  promise  to 
answer  for  the  debt  of  another,  since  the  other's  debt  ceases  to 
exist  at  the  time  the  promise  in  question  is  made.  The  court  sug- 
gests one  other  case  that  would  not  be  within  the  statute — viz., 
if  the  defendant  notwithstanding  his  previous  contract  with  Horton 
had  made  "an  independent  contract  with  the  plaintiff  for  doing  the 
same  job,  and  to  pay  him  therefor";  by  which  the  court  means 
that  if,  the  contracts  between  defendant  and  Horton,  and  Horton 
and  plaintiff  having  been  terminated,  defendant  and  plaintiff  had 
then  contracted  for  the  same  subject  matter,  the  contract  would 
not  have  fallen  within  the  statute,  as  clearly  it  would  not ;  but  the 
court  held  that  the  plaintiff  continued  to  perform  under  the  con- 
tract with  Horton,  and  so  defendant's  promise  that  plaintiff  should 
be  paid  was  a  promise  to  answer  for  Horton's  debt. 
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The  fact  that  the  consideration  for  defendant's  promise  was  a 
benefit  to  himself  in  having  plaintiff  finish  the  mill  on  defendant's 
land  was  insisted  upon  by  plaintiff's  counsel  as  taking  the  case  out 
of  the  statute,  but  the  court  said  that  "this  does  not  determine  the 
question".  The  court  contrasted  the  case  of  a  novation,  which  is 
not  within  the  statute,  with  the  case  where  "A  delivers  property 
to  B,  in  consideration  of  his  promise  to  become  surety  to  him  for 
the  payment  of  a  debt  owing  to  him  by  C",  and  says  "the  case 
is  within  the  statute,  because  B's  obligation,  although  upon  a  con- 
sideration received  by  him,  is  that  of  surety  only  that  C  shall  per- 
form" ;  and  the  court  concludes  that  "the  receipt  or  non-receipt  of 
the  consideration  by  the  party  promising  does  not  determine  in 
every  case  whether  it  is  within  the  statute  or  not,  but  *  *  * 
the  inquiry  still  remains  whether  he  entered  into  an  independent 
obligation  of  his  own,  or  whether  his  obligation  was  contingent 
upon  the  act  of  another". 

It  is  clear  that  the  case  sets  forth  a  new  test — a  test  to  the 
effect  that  every  promise  to  answer  for  a  debt  must  be  in  writing 
when  another  is  liable  for  the  same  debt,  and  payment  by  that  other 
would  discharge  the  promisor,  except  when  that  other  is  himself 
really  surety  for  the  promisor,  and,  therefore,  upon  payment  could 
recover  from  the  latter.  This  test  is  clearly  and  intentionally  a 
different  one  from  that  laid  down  in  Mallory  v.  Gillet,  discussed 
at  length  above. ^^ 

In  two  Supreme  Court  cases  between  1868  and  1888  Brozvn  v. 
Weber  was  relied  upon  to  support  a  decision  that  a  promise  to 
answer  for  the  subsisting  debt  of  another  is  within  the  statute  of 
frauds,  though  made  in  consideration  of  a  benefit  moving  from 
the  creditor  to  the  promisor."'  On  the  other  hand  the  case  of 
Saunders  v.  Gillespie  ^"  seems  not  to.be  consistent  with  Broum  v. 
Weber.  In  the  former  case  the  facts  were  that  the  plaintiff  was 
first  indorser  and  defendant  second  indorser  on  a  note.  Defendant 
promised  plaintiff  that  if  he  would  pay  the  note  the  defendant 
would  repay  the  plaintiff  in  goods.  This  would  seem  to  have  been 
a  promise  to  pay  the  maker's  debt,  yet  the  promise  was  held  not  to 

■"It  is  rather  curious  that  in  the  preceding  year  Grover,  J.,  cTissented 
from. the  opinion  of  the  majority  in  Pfeiffer  v.  Adler  (1867)  37  N.  Y.  164, 
which  held  a  promise  to  answer  for  the  debt  of  another  upon  consideration 
moving  to  promisor  was  within  the  statute. 

"Rawson  v.  Springsteen  (N.  Y.  1873)  2  Thomp.  &  C.  416;  VVeyer  v. 
Beach  (N.  Y.  1878)  14  Hun  231,  237. 

"(1874)  59  N.  Y.  250,  252. 
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be  within  the  statute.  The  court  cited  Leonard  v.  Vredenhurgh, 
Mallory  v.  Gillct  and  Brown  v.  Weber,  but  quoted  as  the  test  the 
language  of  Kent  in  the  first  of  the  cases,  that  to  take  a  case  out 
of  the  statute  there  must  be  "some  new  and  original  consideration 
of  benefit  or  harm  moving  between  the  newly  contracting  parties".^' 
In  1888  Judge  Finch  again  reviewed  the  subject  in  White  v. 
Rintoul,^'-  and  declared  that  the  doctrine  existing  in  the  state  had 
been  arrived  at  in  three  stages.  The  first  stage  was  reached  w'hen 
Kent,  Ch.  J.,  laid  down  his  test  in  Leonard  v.  Vredenhurgh;  the 
second  stage  was  reached  when  Comstock.  Ch.  J.,  laid  down  his 
test  in  Mallorx  v.  Gillet,  which  differed  from  that  of  Kent ;  and  the 
third  stage  was  reached  when  Graver,  J.,  laid  down  his  test  in 
Brazen  v.  JVcbcr,  which  "narrowed  and  restricted"  the  test  of 
Comstock,  and  which  was  explained  in  Ackley  v.  Parmenter.^'' 
Judge  Finch  declared  that  the  rule  finally  arrived  at  might  be  stated 
as  follows  :"*  "that  where  the  primary  debt  subsists  and  zi'as  ante- 
cedently contracted,  the  promise  to  pay  it  is  original  ivhen  it  is 
founded  on  a  new  consideration  moving  to  the  promisor  and  bene- 
ficial to  him,  and  such  tliat  the  promisor  thereby  comes  under  an 
independent  duty  of  payment  irrespective  of  the  liability  of  the 
principal  debtor."  We  have  seen  that  Grover,  J.,  held  that  if  the 
pre-existing  debt  of  A  continues,  defendant's  promise  must  be  so 
"independent"  that  the  payment  by  A  would  not  discharge  defend- 
ant, unless  in  some  way  A  has  become  defendant's  surety.  We 
have  also  seen  that  Grover,  J.,  intended  to  lay  down  a  test  different 
from,  that  in  Mallory  v.  Gillet.  Judge  Finch  tries  to  combine  both 
testr.  If  he  means,  as  he  says  he  does,  to  adopt  Grover's  test,  the 
result  is  as  follows :  where  the  primary  debt  subsists  and  was 
antecedently  contracted,  the  promise  to  pay  it  is  original  when  it 

''In  Duffy  V.  Wunsch  (1870)  42  N.  Y.  243,  the  consideration  for  the 
defer.dant's  promise  moved  to  the  debtor,  and  the  case  was  held  to  fall 
within  the  statute.  In  Booth  v.  Eighmie  (1875)  60  N.  Y.  238,  there  was  a 
novation,  and  the  case  was  held  not  to  fall  within  the  statute.  In  Tallman 
V.  Breslcr  (N.  Y.  1873)  65  Barb.  369,  379,  and  Kessler  v.  Sonneborn  (X.  Y. 
1882)  10  Daly  383,  plaintiff's  contract  to  supply  material  or  services  to 
A  had  been  in  each  case  rescinded  and  a  new  contract  made  between 
plaintiff  and  defendant,  which  contract  was  held  not  to  be  within  the 
statute. 

"'•(1888)  108  N.  Y.  222,  15  N.  E.  318. 

"'(1885)  98  N.  Y.  425,  discussed  above,  where  it  is  pointed  out  that 
according  to  this  case  a  promise  to  pay  another's  debt  upon  receipt  of  prop- 
erty from  that  other  is  still  within  the  statute  of  frauds  unless  the  property 
has  been  realized  upon  at  the  time  that  the  promise  is  made  to  the  creditor. 

"(1888)  108  N.  Y.  222.  227,  15  N.  E.  318. 
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was  made  upon  any  valid  consideration,  if  it  is  in  fulfilment  of  a 
contract  with  the  debtor  based  upon  such  beneficial  considera- 
tion from  the  debtor,  that,  as  between  the  debtor  and  the  promisor, 
the  debtor  stands  really  in  the  position  of  surety. 

The  facts  of  the  case  were  that  a  firm  of  W.  &  R.  became 
indebted  to  the  plaintitif  on  two  notes.  Before  either  matured 
"defendant  requested  the  plaintiff  to  forbear  any  effort  at  their 
collection  until  June  or  July  1881  [several  months  after  they  would 
fall  due],  promising,  if  the  plaintiff  would  do  so,  to  pay  the 
amount  of  the  notes.""  Defendant  was  the  father  of  one  member 
of  the  debtor  firm,  and  was  himself  a  creditor  of  the  firm.  It 
was  claimed  that  the  purpose  of  the  promise  was  to  save  the  prom- 
isor from  loss  as  a  firm  creditor  and  so  to  benefit  himself.  Judge 
Finch  examines  the  contention  at  length  and  finally  concludes  that 
as  the  defendant  was  a  secured  creditor  it  does  not  appear  that  the 
promise  would  benefit  him.  He  does  not  apply  Judge  Grover's 
test,  which  he  purports  to  adopt,  and  declare  that  since  the  firm 
still  remained  liable  and  their  payment  of  the  debt  would  dis- 
charge defendant,  and  such  payment  would  not  be  as  surety, 
defendant's  promise  was  not  "independent".  The  court  looked 
rather  to  see  if  the  promisor  was  benefited  by  the  consideration 
for  the  promise,  and  did  not  even  restrict  its  inquiry  to  the  ques- 
tion whether  the  promisor  was  to  get  something  directly  bene- 
ficial to  himself  under  the  contract,  but  searched  carefully  to  see 
if  he  would  get  any  incidental  or  indirect  benefit. 

What  has  Judge  Finch's  test  been  interpreted  to  mean  by 
the  New  York  courts  in  later  cases?  Does  it  mean  that  the 
promise  to  be  without  the  statute  of  frauds  must  literall\-  create 
"an  independent  duty  of  payment  irrespective  of  the  liability  of  the 
principal  debtor"',  as  it  declares,  and  as  the  term  is  used  by 
Grover,  /.,  in  Brozvn  v.  IVeher?  Or  is  its  meaning  the  same  as  that 
of  the  test  enunciated  in  Mallory  v.  GilletF 

In  First  National  Bank  v.  Chalmers'^^  a  debtor  transferred 
property  to  the  defendant,  in  exchange  for  defendant's  promise  to 
pay  transferor's  creditor,  and  the  defendant  later  promised  the 
creditor  to  pay  him.  Judge  Finch,  writing  for  a  unanimous  court, 
held  that  at  least  such  a  case  fell  without  the  statute  of  frauds 
under  the  authority  of  White  v.  Rintoul,  because  the  defendant 
made  the  debt  his  own  by  the  receipt  of  the  property,  and  had 

"(1895)    144  N.  Y.  432,  39  N.  E.  331. 
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become  primarily  liable,  the  original  debtor  being  practically  a 
surety  entitled  to  require  payment  by  the  defendant.  In  Clark  v. 
Howard^^  the  question  was  not  on  the  statute  of  frauds,  for  the 
action  was  by  the  creditor  as  beneficiary  on  a  written  contract 
between  defendant  and  the  debtor,  but  the  question  was  whether  a 
creditor  could  recover  on  a  promise  that  the  defendant  would  pay 
the  debtor's  debt  in  consideration  of  property  transferred  to  him 
by  the  debtor.  However,  the  court  declared  that  the  promise 
to  the  creditor  under  such  circumstances  would  not  be  within 
the  statute  of  frauds  because  of  the  property  received  by  the 
defendant."^ 

In  Raahe  v.  Squier^^  the  plaintiflfs  contracted  with  builders  to 
furnish  certain  material,  payment  to  be  made  in  installments. 
Two  installments  of  the  payment  being  overdue,  the  plaintiffs 
refused  to  perform  further  until  paid  what  was  already  due.  Then 
"Jenks  and  Starkes  saw  plaintiffs  and  told  them  that  they  were 
the  owners  of  the  buildings ;  that  they  wanted  them  finished  and 
that  if  the  plaintiffs  would  go  ahead  and  deliver  the  rest  of  the 
material  they  would  see  them  paid  therefor;  that  if  Squier  and 
Whipple  did  not  pay  they  would  take  it  out  of  the  amount  going 
to  them  and  would  pay  the  plaintiffs".  Relying  upon  the  promise 
the  plaintifiFs  delivered  the  rest  of  the  material,  and  the  action  was 
for  the  balance  due.  On  behalf  of  Jenks  and  Starkes  the  statute 
of  frauds  was  set  up.  The  court  said:  "The  promisors  were  the 
owners  of  the  buildings  in  the  process  of  construction.  The  wood- 
work furnished  by  the  plaintiflf  was  for  their  behefit.  The  con- 
tractors had  neglected  to  pay  the  plaintiffs  for  the  material  fur- 
nished and  they  refused  to  deliver  more,  as  they  had  the  right  to 
do.  Under  such  circumstances  the  promise  was  made,  and  it  was 
in  reliance  upon  the  promise  that  the  plaintiflf  delivered  the  rest 
of  the  woodwork.  The  promise  thus  made  was  original  and 
founded  upon  a  new  consideration,  that  of  the  goods.  It  was  ben- 
eficial, as  we  have  seen,  to  the  promisors,  thus  bringing  the  case 
within  the  rule  stated  by  Finch,  /.,  in  White  v.  Rintonl".  Here, 
for  the  first  time  since  White  v.  Rintonl,  did  the  Court  of  Appeals 
have  presented  to  it  for  decision  under  the  statute  of  frauds  a  case 

"(1896)  150  N.  Y.  232,  44  N.  E.  695. 

"Tighe  V.  Morrison  (1889)  116  N.  Y.  263,  22  N.  E.  164,  is  a  case  of 
indemnity  as  discussed  above,  and  the  promise,  therefore,  did  not  fall 
within  the  statute. 

"(1895)  148  N.  Y.  81,  42  N.  E.  516. 
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where  a  person  promised  to  pay  a  debt,  for  which  another  was 
concurrently  liable,  the  promise  being  made  wholly  in  considera- 
tion of  a  benefit  moving  from  the  creditor  to  the  promisor  in 
exchange  for  the  promise,  and  beneficial  to  the  promisor.  Here 
payment  by  the  original  debtors  would  have  discharged  the  prom- 
isors, and  the  original  debtors  so  paying  would  not  have  paid  sub- 
stantially as  sureties  for  the  promisors,  with  a  right  of  action 
against  such  promisors  as  the  result  of  such  payment.  The  prom- 
isors' position,  then,  was  not  such  that  they  came  "under  an  inde- 
pendent duty  of  payment  irrespective  of  liability  of  the  principal 
debtor"  as  required  by  Grover,  /.,  in  Brov-m  v.  Weber;  but  never- 
theless the  promisors'  obligation  was  held  to  fall  without  the 
statute  of  frauds  by  the  application  of  the  test  laid  down  in 
Mallory  v.  Gillef,  namely,  that  the  promise  is  not  within  the  statute 
"where,  although  the  debt  remains,  the  promise  is  founded  on  a 
new  consideration  which  moves  to  the  promisor".  And  the  Court 
of  Appeals  in  Raabe  v.  Squier,  after  applying  that  test  to  the  case 
in  hand,  and  holding  that  the  promise  did  not  fall  within  the 
statue,  quoted  the  test  of  Finch,  /.,  in  White  v.  Rintoul,  set  forth 
above,  as  synonymous  with  that  in  Mallory  v.  Gillet.  By  force  of 
this  case  New  York  would  seem  to  have  been  brought  back  to  the 
law  as  laid  down  in  Mallory  v.  Gillet,  and  as  also  laid  down  in  the 
English  case  of  Harburg  India  Rubber  Comb  Co.  v.  Martin,  and 
the  Massachusetts  case  of  Nelson  v.  Bo-ynton,  discussed  earlier  in 
this  article. 

Five  years  later  the  case  of  Lamkin  v.  Palmer^^  came  before 
the  Court  of  Appeals.  Plaintiff  an  employee  and  stockholder  had 
loaned  money  to  a  corporation,  part  of  whose  debts  defendant  had 
become  obligated  to  pay.  Defendant  had  obtained  an  offer  for 
the  purchase  of  a  certain  part  of  the  corporation's  property  and  was 
attempting  to  get  the  consent  of  the  stockholders  to  the  sale  to  the 
defendant  of  certain  of  its  property  so  that  he  could  make  the  sale 
to  the  third  person.  In  order  to  induce  the  plaintiff  to  sign  the 
consent,  defendant  orally  promised  to  pay  plaintiff's  claim  out  of 
the  proceeds  of  the  sale  which  he  was  to  make  to  the  third  person. 
The  defendant  set  up  the  statute  of  frauds,  which  the  Court  of 
Appeals  briefly  disposed  of  in  these  words:  "If  there  was  a  new 
and  distinct  consideration  moving  to  the  defendant  and  beneficial 
to  him,  the  promise  to  pay  was  not  within  the  statute  {Leonard  v. 

"(1900)  164  N.  Y.  201.  50  N.  E.  123. 
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Vredenhurgh,  8  Johnson  29,  30;  Raahc  v.  Squier.  148  N.  Y.  81)." 
The  court  determined  that  the  consideration  was  beneficial  to 
defendant,  and  that  the  statute  of  frauds  was,  therefore,  not  a 
defense. 

In  the  lower  New  York  Courts  the  case  of  White  v.  Rintoul 
has  certainly  not  been  interpreted  as  requiring  that  a  promise  to 
pay  a  subsisting  debt  of  another  to  fall  without  the  statute  must 
be  in  fulfilment  of  a  promise  to  the  debtor,  based  upon  the  receipt 
of  property  or  funds  from  the  debtor  so  that  the  debtor  is  substan- 
tially a  surety  for  the  promisor.  There  is  the  most  meagre  and 
inconclusive  support  for  such  an  interpretation.'"  In  almost  every 
instance  the  test  has  been  put  in  the  form  in  which  it  was  laid  down 
in  Mallory  v.  Gillct — a  promise  based  upon  a  new  consideration 
moving  to  the  promisor  and  beneficial  to  him — and  JVhite  v.  Rintoul 

"In  Lachman  v.  Irish  (1893)  72  Hun  491,  25  N.  Y.  S.  193,  the  court 
said,  "It  does  not  appear  that  the  defendant  s  promise  was  founded  upon 
any  consideration  moving  to  him  creating  an  obligation  in  discharge  of 
which  he  promised  to  pay  those  existing  debts",  of  A.  This  test  was 
deduced  from  White  v.  Rintoul.  In  Mutual  Life  Ins.  Co.  v.  Hall  (1898) 
31  App.  Div.  574,  52  N.  Y.  Supp.  404,  the  question  was  whether  the  discharge 
of  the  principal  debtor  discharged  the  surety,  when  as  between  the  debtor 
and  the  surety,  the  surety  had  become  primarily  liable  through  the  transfer 
of  property  to  him.  The  court  held  that  the  surety  was  not  discharged, 
and  pointed  out  that  under  the  doctrine  of  White  v.  Rintoul  an  oral  con- 
tract of  suretyship  under  similar  circumstances  would  not  be  within  the 
statute  of  frauds.  In  Mechanics  and  Traders  Bank  v.  Stettheimer  (1906) 
116  App.  Div.  198,  101  N.  Y.  Supp.  513,  plaintiff  discounted  a  note  of  a 
corporation  and  allov/ed  it  to  overdraw  upon  defendant's  and  others'  prom- 
ise to  "guaranty  their  proportionate  share".  The  court  considered 
Mallory  i-.  Gillct,  Brown  v.  Weber  and  White  v.  Rintoul,  and  concluding 
that  "the  liability  of  the  promisor  must  in  each  case  be  determined  by  the 
nature  of  the  promise,  whether  it  was  to  answer  for  the  debt  of  a  third 
person  or  whether  it  was  to  answer  for  his  own  debt",  decided  that  defend- 
ant's promise  was  within  the  statute  of  frauds.  In  Sternwald  v.  Siegel 
(1894)  7  Misc.  70,  27  N.  Y.  Supp.  375,  King  v.  Isreal  (1897)  19  Misc. 
159.  43  N.  Y.  Supp.  306.  and  Lyon  v.  Clochessy  (1904)  43  Misc.  67.  84 
N.  Y.  Supp.  245,  a  third  person  had  in  each  case  received  property  from  the 
debtor  in  consequence  of  which  he  orally  promised  to  pay  the  debt;  in  the 
first  of  the  cases  the  court  said  that  the  promise  was  enforceable  "as  an 
original  one.  made  upon  an  independent  consideration,  beneficial  to  him, 
and  devolving  the  obligation  to  pay  the  demands  as  agreed",  citing  White 
7'.  Rintoul;  in  the  second  case  recovery  was  allowed  on  the  authority  of 
White  V.  Rintoul  without  much  discussion ;  and  in  the  third  case  the 
liability  of  the  promisor  was  recognized  upon  authority  of  White  v.  Rintoul 
and  First  Nat'l.  Bank  v.  Chalmers,  discussed  above.  In  Habeeb  v.  Mamary 
(1918)  103  Misc.  503,  170  N.  Y.  Supp.  468,  defendant  having  promised  to 
pay  his  brother's  debt  to  prevent  his  brother  being  sued,  because  such  suit 
would  have  hurt  defendant's  business,  the  court,  after  quoting  from 
White  V.  Rintoul,  declared  that  the  question  was  "Whether  the  agreement 
was  an  original  and  absolute  one  to  pay  the  debt  in  question,  or  collateral 
only",  and  held  it  was  collateral. 
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has  been  frequently  cited  and  the  language  of  Judge  Finch  quoted 
as  expressive  merely  of  the  same  proposition.^^ 

In  a  considerable  number  of  the  later  New  York  cases  the 
question  has  arisen  where  a  subcontractor  has  refused  to  continue 
work  on  a  building  unless  the  defendant  would  promise  to  pay  or 
see  him  paid.  Where  the  defendant  was  owner  of  the  premises 
the  courts  have  almost  uniformly  held  that  he  is  to  receive  suffi- 
cient direct  benefit  to  take  the  case  out  of  the  statute."-  Where 
he  was  mortgagee  of  the  premises  there  is  less  unanimity  as  to  the 
directness  and  suf!iciency  of  his  benefit/^  but  since  the  mortgagee's 
security  is  increased,  he  would  seem  to  receive  a  direct  benefit 
under  the  contract.  The  fact  that  the  promisor  was  a  creditor  of 
the  debtor,  and. might,  therefore,  be  indirectly  benefited  by  a  benefit 
which  moves  from  the  creditor  to  the  debtor  in  consideration  of  the 
promise,  should  not  be  held  sufficient  to  take  the  promise  out  of 
the  statute  of  frauds,'*  for  to  take  the  promise  out  of  the  statute 

"Jones  V.  Bacon  (1893)  72  Hun  506,  25  N.  Y.  Supp.  212,;  Merserau  v. 
Washburn  (1896)  6  .App.  Div.  404,  39  N.  Y.  Supp.  664;  Alley  v.  Turk 
(1896)  8  App.  Div.  50,  40  N.  Y.  Supp.  433;  Millard  v.  Steers  (1896) 
9  App.  Div.  419,  41  N.  Y.  Supp.  321;  Almond  v.  Hart  (1899)  46  App.  Div. 
431.  61  N.  Y.  Supp.  849;  Mannetti  v.  Doege  (1900)  48  App.  Div.  567, 
62  N.  Y.  Supp.  918;  Becker  v.  Krank  (1901)  62  App.  Div.  514,  71  X.  Y. 
Supp.  78;  Schild  v.  Eckstein  Brewing  Co.  (1905)  108  App.  Div.  50,  95  X.  Y. 
Supp.  493;  Schwoerer  &  Sons  v.  Stone  (1909)  130  App.  Div.  796,  115  X.  Y. 
Supp.  440;  R.  &  L.  Co.  v.  Metz  (1914)  165  App.  Div.  533,  150  X.  Y.  Supp. 
343;  Perr>-  v._  Erbe  (1898)  2i  Misc.  105.  50  X.  Y.  Supp.  714;  (in  this  case 
the  statute  of  frauds  was  erroneously  held  to  apply  to  a  promise  made  to 
the  debtor  and  sued  upon  by  the  debtor)  ;  Mitchell  v.  Miller  (1898)  5  Misc. 
179.  54  X.  Y.  Supp.  180;  Brumm  v.  Gilbert  (1899)  27  Misc.  421,  59  X.  Y. 
Supp.  2Z7;  Lippman  v.  Blum.enthal  (1899)  29  Misc.  335,  60  X.  Y  Supp. 
510;  Boeff  v.  Rosenthal  (1902)  37  Misc.  852,  76  X.  Y.  Supp.  988;  Strom- 
berg  V.  Loiacono  (1904)  45  Misc.  651,  91  X.  Y.  Supp.  46  (promise  held 
not  within  the  statute  because  based  upon  a  new  consideration  of  benefit 
to  the  defendant  "and  was  for  the  pavment  of  less  than  $50.")  ;  Breen  v. 
Isaacs  (1905)  49  Misc.  127,  96  X.  Y.  Supp.  741;  Schnaufer  v.  Ahr  (1907) 
53  Misc.  299,  103  X.  Y.  Supp.  195;  Cardeza  v.  Bishop  (1900)  54  App.  Div. 
116,  66  X.  Y.  Supp.  408;  Sinkovitz  v.  Applebaum  (1907)  56  Misc.  527. 
107  X.  Y.  Supp.  122;  Cooper  &  Polak  S.  I.  Works  v.  Rosing  (1914)  85 
Misc.  409,  147  X.  Y.  Supp.  241;  Eno  v.  Gidonev  (1915)  154  X.  Y.  Supp. 
104;  Hudson  W.  &  L.  Co.  v.  Aldrich  (1916)  94  Misc.  250,  157  X.  Y.  Supp. 
1046.  A  number  of  the  later  cases  rely  also  upon  Raabe  z:  Squier,  dis- 
cussed above. 

"Raabe  v.  Squier  (1895)  148  X.  Y.  81,  42  X.  E.  516;  Almond  -.'.  Hart, 
Ibid.;  Mannetti  v.  Doege,  Ibid.;  Schild  v.  Eckstein  Brewing  Co..  Ibid.; 
Boeff  V.  Rosenthal,  Ibid.;  Stromberg  v.  Loiacono,  Ibid.;  Schnaufer  v. 
Ahr,  Ibid.  Contra.  McRoberts  v.  Matthews  (1897)  18  App.  Div.  624,  45 
X.  Y.  Supp.  431. 

"For  recovery;  Merserau  v.  Washburn,  Ibid.;  Boeff  v.  Rosenthal,  Ibid.; 
cf.  Schwoerer  and  Sons  v.  Stone.  Ibid.  •  Against  recovery :  Hudson 
W.  &  L.  Co.  V.  Aldrich  (1916)  94  Misc.  250,  157  X.  Y.  Supp.  1045. 

'♦Millard  v.  Steers  (1896)  9  App.  Div.  404,  36  X  Y.  Supp.  664. 
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the  benefit  to  the  promisor  should  be  the  main  subject  matter  of 
the  contract — the  promisor  should  acquire  a  benefit  by  force  of  the 
contract."  Yet  the  lower  New  York  courts  have  not  applied  the 
principle  with  care  and  accuracy.  In  one  case  the  facts  that  defend- 
ant was  a  surety  of  a  builder,  and  held  an  assignment  of  the 
builder's  right  to  payment  under  his  contract,  were  held  to  take  his 
promise  to  pay  the  builder's  debt  out  of  the  statute,  when  made 
in  consideration  of  the  creditor's  agreement  not  to  file  a  lien  on  the 
premises.''^  And  in  another  case  the  facts  that  the  defendant  had 
some  financial  interest  in  a  contracting  concern,  and  was  president 
of  a  corporation  which  held  a  mortgage  on  the  property  where  the 
contracting  concern  was  operating,  were  held  to  take  his  promise 
to  pay  the  builder's  debt  to  a  subcontractor  out  of  the  statute,  when 
made  in  consideration  of  the  subcontractor's  withdrawing  his  deci- 
sion to  discontinue  performance  under  his  contract.''^  On  the  other 
hand  in  a  case  where  plaintiff  had  supplied  goods  to  a  person  who, 
had  later  died,  and  agreed  to  continue  to  supply  similar  goods  to 
the  deceased's  widow  so  that  she  couM  carry  on  the  business,  in 
consideration  of  her  promising  to  pay  the  debt  due  from  her  hus- 
band's estate,  the  widow's  promise  was  held  to  be  within  the 
statute,  there  being  in  the  court's  opinion  no  sufficient  direct  bene- 
fit to  the  promisor.''* 

The  recent  case  of  Richardson  Press  v.  Albright''^  has  again 
brought  the  New  York  law  into  doubt.  Defendant  was  a  large 
stockholder  in  the  Oceanic  Publishing  Company  which  was  publish- 
ing a  magazine  entitled  "Dogs  6i  America",  printed  by  plaintiff. 
The  company  being  indebted  to  the  extent  of  $3,000  to  plaintiff, 
pl^iintiff's  representative  and  defendant  had  a  conference,  and  the 
testimony  of  plaintiff's  representation  was  as  follows :  "We  dis- 
cussed the  thing  generally,  and  he  said,  'Well,  you  can't  expect  me 
to  pay  all  this'.  He  says,  *I  will  agree  to  pay  you  $1,500,  in  three 
payments,  $500  weekly.  I  will  further  agree  to  pay  each  issue  here- 
after in  cash,  before  you  send  it  out'."  The  court  said  that,  assum- 
ing the  defendant  was  speaking  for  himself  and  not  for  the  pub- 

"See  the  excellent  statement  in  Harburg  India  Rubber  Comb.  Co.  v. 
Martin  [1902]  C.  R.  1.  K.  B.  778. 

"Alley  V.  Turk  (1896)  8  App.  Div.  50,  40  N.  Y  Supp.  321. 

"Schwoerer  &  Sons  v.  Stone  (1909)  130  App.  Div.  796,  115  N.  Y. 
Supp.  440. 

"Cardeza  v.  Bishop  (1900)  54  Add,  Div.  116,  66  N.  Y.  Supp.  408.  To 
the  same  effect  is  Pfeiffer  v.  Adler. 

"(1918)  224  N.  Y.  497.  121  N.  E.  362. 
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lishing  company,  there  were  some  elements  of  an  enforceable 
promise.  Defendant  was  largely  interested  in  the  publishing  com- 
pany, and  said  ifiat  he  had  taken  control  of  it.  "Thus  the  element 
of  a  new  consideration  moving  to  him  was  present.  But  his  bene- 
ficial interest  was  at  best  remote.  Unquestionably  the  principal 
debt  was  not  extinguished  and  credit  was  still  given  and  to  be 
given  to  the  Oceanic  Publishing  Company.  On  this  evidence  it  is 
urged  that  defendant  became  a  primary  debtor  with  the  Oceanic 
Publishing  Company  *  *  *  and  that  the  plaintiff  was  entitled 
to  recover."    The  court  continues : 

"But  a  promise  may  still  be  collateral,  even  though  the  new 
consideration  moves  to  the  promisor  and  is  beneficial  to  him.  The 
elements  of  beneficial  interest  and  new  consideration  must  be 
present  to  take  the  case  out  of  the  statute,  hut  the  inquiry  remains 
whether  the  consideration  is  such  that  the  promisor  thereby  comes 
under  an  independent  duty  of  payment,  irrespective  of  the  liabil- 
ity of  the  principal  debtor^^  (White  v.  Rintoul,  supra,  at  page  227). 
The  implied  consideration,  as  indicated  by  the  subsequent  dealings 
of  the  parties,  is  that  the  plaintiflF  will  continue  to  give  credit  pri- 
marily to  Oceanic  Publishing  Company.  *  *  *  fhe  tenor  of 
the  entire  transaction  was  that  the  defendant  purposed  to  help  out 
the  Oceanic  Company  and  verbally  promised  to  pay  its  debts. 

"When  the  primary  debt  continues  to  exist,  the  promise  of 
another  to  pay  the  debt  may  be  original  or  it  may  not  be,  but  it 
is  regarded  as  original  only  when  the  party  sought  to  be  charged 
becomes,  zvithin  the  intention  of  the  parties,  a  principal  debtor 
primarily  liable}^  If  we  pick  a  few  phrases  from  the  context  we 
may  draw  the  conclusion  that  the  defendant  intended  to  assume 
such  a  relation  to  plaintifiF,  but  on  all  the  evidence  we  find  but  one 
principal  primary  debtor  and  that  is  the  Oceanic  Publishing  Com- 
pany. The  ancient  purpose  of  the  statute  of  frauds  was  to  require 
satisfactory  evidence  of  a  promise  to  answer  for  the  debt  of  another 
person  and  its  efficacy  should  not  be  wasted  by  unsubstantial  verbal 
distinctions." 

It  is  believed  that  the  benefit  to  the  promisor  in  Richardson 
Press  V.  Albright  was  not  such  a  benefit  moving  directly  to  him 
under  the  contract,  in  exchange  for  his  promise,  as  to  properly 
take  the  promise  out  of  the  statute  under  the  rule  laid  down  in 
Mallory  v.  Gillet,  and  the  court  points  out  that  the  promisor's 
beneficial  interest  "was  at  best  remote",  but  the  courts  decision  is 
not  put  on  that  ground.  In  fact  the  court  seems  clearly  not  to  accept 
or  approve  of  the  test  laid  down  in  Mallory  v.  Gillet  for  it  says 

"The  italics  are  those  of  the  present  writer. 
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that  "a  promise  may  still  be  collateral,  even  though  the  new  con- 
sideration moves  to  the  promisor  and  is  beneficial  to  him." 

By  insisting  that  the  promisor  must  come  "under  an  inde- 
pendent duty  of  payment,  irrespective  of  the  liability  of  the  prin- 
cipal debtor",  and  that  he  must  clearly  become  "within  the  inten- 
tion of  the  parties,  a  principal  debtor  primarily  liable",  does  the 
court  mean  to  return  to  the  doctrine  of  Broivn  v.  Weber,  explained 
above,  which  was  apparently  approved  in  White  v.  Rintoul,  but 
which  has  been  consistently  ignored  in  later  cases,  in  favor  of  the 
more  liberal  rule  in  Mallory  v.  Gilletf  Or  would  the  court  take 
some  middle  ground  between  the  two? 

It  has  been  suggested  that,  since  the  decision  in  IP' hit e  v. 
Rintoul,  "when  a  new,  beneficial  consideration  is  shown,  the  whole 
matter  turns  upon  the  question  whether  the  promise  can  be  inter- 
preted as  'I  will  pay  you',  or  'I  will  pay  you  if  he  does  not'  ",  and 
that  Richardson  Press  v.  Albright  was  decided  on  this  principal.®^ 
In  the  first  place  it  is  believed  that  this  distinction  is  not  supported 
by  the  cases.  In  most  of  the  cases  since  White  v.  Rintoul  it  either 
does  not  appear  what  the  form  of  the  promise  was  or  else  the 
promise  was  in  the  form  "I  will  pay",^^  but  in  none  of  such  cases 
does  the  decision  turn  upon  the  form  of  words  used ;  it  turns  instead 
upon  the  question  whether  the  promise  was  made  in  exchange  for 
a  benefit,  or  whether  the  promisor  had  become  the  principal  debtor 
in  the  sense  in  which  that  requirement  was  laid  down  in  Broii^n  v. 
Weber.  It  is  believed  that  the  only  cases  which  might  be  con- 
sidered as  supporting  the  above  quoted  proposition  are  McRoberts 
v.  Mattheivs,^^  Almond  v.  Hart^*  and  Mechanics  and  Traders  Bank 
V.  Stettheimer}^  In  them  stress  seems  to  have  been  laid  on  the 
question  whether  the  word  "guaranty"  was  used  or  not.  On 
the  other  hand  in  Raabe  v,  Squier^^  the  Court  of  Appeals  had  under 
consideration  a  case  where  the  promisor  said  that  "if  the  plaintiffs 
would  go  ahead  and  deliver  the  rest  of  the  material  thev  would  see 
them  paid  therefor ;  that  if  Squier  and  Whipple  did  no.  pay  they 
would  take  it  out  of  the  amount  going  to  them  and  would  pay  the 

"Note  in  2  Cornell  Law  Quar.  209,  and  4  Cornell  Law  Quar.  60,   by 
F.  S.  Reese,  Jr.,  now  professor  in  the  Dickinson  School  of  Law. 

"See  the  cases  collected  in  footnotes  71  and  72,  supra. 

"(1897)  18  App.  Div.  624,  45  N.  Y.  Supp.  431. 

"(1899)  46  App.  Div.  431,  61  N.  Y.  Supp.  849. 

"(1906)  116  App.  Div.  198,  101  N.  Y.  Supp.  513. 

••(1895)  148  N.  Y.  81.  42  N.  E.  516. 
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plaintiffs" ;  and  the  court  held  the  promise  was  not  within  the 
statute.  In  the  R.  &  L.  Co.  v.  Meta^''  the  court,  commenting  on 
the  last  case,  said,  "In  Raabe  v.  Squier  it  was  held  that  an  agree- 
ment by  a  party  interested  in  having  another  perform  a  contract, 
to  guarantee^^  payment,  and  to  pay  if  the  party  to  whom  the  mate- 
rials were  furnished  and  delivered  'would  not',  was  not  within  the 
statute."  In  Brumni  v.  Gilhert^^  action  was  on  a  written  guaranty. 
The  writing  did  not  satisfy  the  statute  because  no  consideration 
appeared  from  it.  It,  therefore,  had  to  be  decided  whether  the 
promise  itself  was  within  the  statute.  The  words  were  "I  guar- 
antee the  new  account  of  *  *  *  my  husband",  and  in  the 
writing  a  provision  was  made  for  the  manner  of  payment  by  the 
defendant  if  her  husband  could  not  pay.  Yet  the  court's  decision 
did  not  at  all  go  upon  the  form  of  the  words  used  in  the  promise, 
but  upon  the  fact  that  the  consideration  for  the  promise  was  not 
beneficial  to  the  promisor.  And  finally  in  the  case  of  Richardson 
Press  V.  Albright  the  defendant  said  "I  will  pay  you",  and  yet  the 
Court  of  Appeals  held  that  the  promise  was  within  the  statute. 

There  seems  no  reasonable  basis  for  holding  that,  when  bene- 
ficial consideration  moves  to  the  promisor,  the  question  whether 
the  statute  applies  should  turn  upon  the  inquiry  whether  he  said  in 
substance  "I  will  pay  you",  or  "I  will  pay  you  if  he  does  not."  In 
both  cases,  if  the  promisor  is  to  pay  that  which  another  owes,  it  is 
a  promise  to  answer  for  the  debt  of  another,  and,  therefore,  within 
the  language  of  the  statute.  In  one  case  as  much  as  in  the  other 
the  payment  by  the  principal  debtor  will  discharge  the  promisor. 
Neither  in  one  case  more  than  in  the  other  does  the  form  of  the 
promise  determine  the  question,  between  the  promisor  and  the 
debtor,  as  to  who  is  really  principal  and  who  is  really  surety.  This 
will  be  determined  by  their  separate  agreement,  and  the  considera- 
tion which  has  passed  between  them.  In  one  case  as  much  as  in 
the  other  the  promise  may  be  merely  incidental  to  a  primary  sub- 
ject matter — the  acquisition  of  something  beneficial  to  the  promisor. 
The  only  difference  between  a  promise  in  the  form  "I  will  pay" 
and  the  promise  in  the  form  "I  will  pay  if  he  does  not",  is  that  in 
suing  upon  the  former  the  promisee  has  only  to  allege  and  prove 
the  promise  and  its  nonfulfilment,  and  payment  by  the  principal  is 

"(1914)  165  App.  Div.  533,  537,  150  N.  Y.  Supp.  8^13 
"The  italics  are  those  of  the  court. 
"(1899)  27  Misc.  421,  59  N.  Y.  Supp.  227. 
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an  affirmative  defense,  while  in  suing  upon  the  latter  the  promisee 
must  not  only  allege  and  prove  the  defendant's  promise  and  its 
nonfulfilment  but  must  also  allege  and  prove  nonpayment  by  the 

principal. 

The  New  York  Court  of  Appeals  must  finally  adopt  one  of  two 
positions — either  that  of  Mallory  v,  Gillet,  Raabe  v.  Squier  and 
Lambkin  v.  Palmer  and  the  great  majority  of  decisions  in  the 
lower  courts,  or  that  of  Brown  v.  Weber,  apparently  approved  in 
White  V.  Rintoul  and  perhaps  intended  to  be  followed  in  Richard- 
son Press  V.  Albright.  We  can  afiford  to  restate  those  positions. 
That  of  Mallory  v.  Gillet  is  that  a  promise  to  pay  the  debt  of 
another  is  not  within  the  statute  of  frauds  if  made  to  obtain  a 
direct  beneficial  consideration  from  the  creditor,  or  if  made  in 
fulfilment  of  an  obligation  to  the  debtor  based  upon  property  trans- 
ferred by  the  debtor  to  the  promisor.  That  of  Brown  v.  Weber 
is  that  a  promise  to  pay  the  subsisting  debt  of  another  is  taken  out 
of  the  statute  only  when,  as  between  the  promisor  and  the  original 
debtor,  the  promisor  has  become  primarily  liable  and  the  original 
debtor  has  become  only  secondarily  liable. 

The  position  taken  in  Brown  v.  Weber  is  reasonably  simple  and 
easy  of  application,  and  is  an  attempt  at  a  literal  interpretation  of 
the  statute.  It  amounts  to  this, — that  no  promise  which  is  in  effect 
2l  promise  to  pay  the  debt  of  another  shall  be  held  to  fall  without 
the  statute."" 

The  doctrine  of  Mallory  v.  Gillet,  reapplied  in  Raabe  v. 
Squier  and  Lambkin  v.  Rahnier,  frankly  applies  what  the  court 
conceived  to  be  the  spirit  of  the  statute.  It  looks  to  the  purpose 
of  the  promise  rather  than  to  its  form.  It  holds  that  the  statute 
was  aimed  at  promises  directly  for  the  benefit  of  the  debtor,  and 
that  the  proof  of  direct  benefits  to  the  promisor  in  exchange  for  the 
promise,  or  proof  of  benefit  antecedently  received  from  the  debtor 
which  induced  the  promise,  is  sufficient  corroboration  to  put  the 
promise  outside  the  danger  of  fraudulent  proof  of  parol  promises 
aimed  at  by  the  statute.  This  doctrine  is  that  which  has  been 
arrived  at  in  England"^  and  is  that  which  is  most  generally 
accepted  in  the  United  States. 

Charles  K.  Burdick, 
Cornell  University. 

"Though  it  would  be  hard  to  square  the  decisions  as  to  the  del  credere 
agencies  with  this  doctrine. 

"Harburg  India  Rubber  Comb.  Co.  r.  Martin  [1902]  L.  R.     1  K.  B.  778. 


INALIENABLE    RIGHTS    AND    THE 
EIGHTEENTH    AMENDMENT 

It  has  become  almost  a  fashion  for  Americans  to  sneer  at  the 
notion  of  inalienable  rights.  This  is  strange  indeed.  The  dominat- 
ing characteristic  of  the  Anglo-Saxon  used  to  be  his  fierce  insist- 
ence upon  his  personal  freedom.  He  used  to  believe  that  his  per- 
sonal liberties  were  not  to  be  tampered  with,  that  there  was  a  line 
in  the  civic  life  of  the  community  beyond  which  even  the  law  could 
not  pass,  that  his  home  was  his  castle,  that,  in  a  word,  he  possessed 
rights  which  could  not  be  taken  from  him  without  his  consent,  and 
which  he  could  not  even  surrender  by  his  own  voluntary  act. 
Upon  those  publicly  avowed  principles  he  has  built  a  nation.  How 
does  it  happen  that  in  the  nation  thus  built  upon  that  basis  of  per- 
sonal independence  his  dominating  belief  in  personal  liberty  and 
inalienable  rights  should  be  questioned? 

Out  of  the  great  Germanic  stock  from  which  the  Anglo-Saxon 
sprang  there  has  developed  another  race  with  another  theory.  It 
formulated  a  series  of  concepts  of  a  super-state  or  communal  or- 
ganization in  which  the  individual  is  subordinated  to  and  almost 
merged  in  the  whole.  Where  that  theory  prevailed  the  demand  for 
personal  liberty  almost  disappeared,  and  civic  control  passed  into 
the  hands  of  a  small  group  of  self-constituted  and  virtually  irre- 
sponsible autocrats.  The  result  was  a  powerful  but  sinister  organ- 
ization which  almost  wrecked  the  peace  and  economic  structure  of 
the  world. 

A  conflict  between  the  two  standards  of  civilization  was  inevita- 
ble. It  came,  and  the  Anglo-Saxon  standard  prevailed,  but  never- 
theless the  theories  of  the  super-state  have  been  winning  insidious 
victories  even  while  the  armies  of  the  super-state  were  meeting 
defeat.  Their  poison,  disguised  and  misunderstood  and  therefore 
the  more  effective,  still  works  among  those  who  fought  for  and 
successfully  defended  the  freedom  of  the  individual.  Even  in 
America,  control  over  personal  liberty  is  making  alarming  head- 
v.ay  at  the  expense  of  iudubitable  private  rights. 

The  theory  of  the  super-state  is  all  wrong,  morally  and  prac- 
tically. It  has  not  produced  the  results  which  have  been  claimed 
for  it.  It  has  not  worked  and  will  not  work.  The  truest  civiliza- 
tion, the  civilization  which  has  achieved,  not  only  the  highest 
degree  of  individual  liberty,  but  the  most  effective  and  practical 
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methods  of  co-operative  effort  and  the  truest  standards  of  com- 
munal justice,  has  been  established  by  those  who  have  clung  most 
strongly  to  their  inalienable  rights  and  who  in  asserting  their  own 
rights  have  most  respected  the  rights  of  others. 

The  indisputable  truth  is  that  there  are  rights  which  no  gov- 
ernment can  lawfully  invade.  The  man  who  does  not  believe  in 
them  does  not  understand  the  difference  between  right  and  wrong, 
does  not  understand  human  nature,  and  does  not  learn  from 
experience. 

The  issue  between  the  theory  of  inalienable  rights  and  the 
theory  of  a  super-state  which  was  fought  out  on  the  fields  of 
Flanders  has  unexpectedly  made  a  re-appearance  in  this  country 
in  a  new  and  rather  ignoble  form.  The  so-called  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States  has  sought  to 
prohibit  the  manufacture,  sale  and  distribution  of  intoxicating 
beverages  and  to  give  the  states  and  the  federal  government  con- 
current power  to  enforce  its  provisions.  Thus  the  super-state 
undertakes  to  tell  the  men  and  women  of  this  country,  even  those 
of  the  highest  moral  character  and  most  conspicuous  intellectual 
attainments,  that  they  may  not  indulge  in  the  pleasures  of  alcoholic 
beverages  even  in  a  manner  and  under  circumstances  in  which  no 
ascertainable  harm  can  result  to  themselves  or  to  the  community. 
The  issue  which  the  amendment  presents,  however,  is  not  the  issue 
of  alcoholism  versus  non-alcoholism,  but  is  the  issue  of  inalienable 
rights  versus  governmental  absolutism.  Just  as  during  the  times 
of  the  Boston  Tea  Party  the  issue  was  not  whether  the  people  of 
the  Colonies  could  drink  untaxed  tea,  but  whether  their  liberties 
were  at  the  mercy  of  arbitrary  power,  so  to-day  the  question  is  not 
whether  we  can  take  a  drink  now  and  again,  but  whether  in  this 
federal  Union  of  ours  there  resides  any  power  which  is  literally 
absolute,  that  is,  without  even  those  ultimate  limitations  which  we 
are  accustomed  to  speak  of  as  the  constitutional  guaranties  of  our 
liberties. 

For  the  first  time  in  the  history  of  the  American  Union  an 
amendment  to  the  Constitution  has  been  adopted,  or  claimed  to 
have  been  adopted,  which  attempts  to  limit  the  personal  liberties 
of  the  people.  The  amendment  was  carried  through  by  the  votes 
of  a  small  fraction  of  the  legislative  bodies  of  the  country,  state 
and  national.  Probably  less  than  twenty-eight  hundred  men,  acting 
without  the  supervision  of  executive  vetoes,  acting  without  instruc- 
tions   from  the  people,  and    even    at    times    acting    against    the 
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expressed  wishes  of  the  people,  established  these  regulatory  pro- 
visions for  almost  a  hundred  and  ten  million  people,  and  have 
thereby  established  a  precedent  of  the  most  ominous  import  for  the 
whole  country.  If  those  twenty-eight  hundred  men  were  vested 
with  the  powers  which  are  claimed  by  those  who  ratified  the 
amendments,  there  are  no  limits  to  the  amending  power,  and  a 
similar  body  could  lawfully  duplicate  in  this  country  every  detail 
of  the  Soviet  regime  in  Russia. 

Once  there  was  a  bear  who  made  friends  with  a  man.  On  one 
occasion  he  saw  a  persistent  fly  crawling  over  his  friend's  nose. 
Out  of  the  kindness  of  his  heart  he  killed  the  fly  with  a  big  stone, — 
and  killed  his  friend  as  well.  The  Prohibitionists  have  played  the 
part  of  the  bear.  If  they  have  destroyed  the  lawful  right  to  take 
a  drink,  they  have  also  destroyed  the  Constitution  of  their  country. 

Fortunately  there  is  reason  to  believe  that  the  Prohibitionists 
have  failed  to  destroy  the  fly,  and  that  the  Constitution  still  sur- 
vives. The  solution  lies  in  the  inalienable  rights  which  are  the 
object  of  so  much  cynic  jest. 

There  is  no  absolute  and  arbitrary  power  resident  anywhere 
in  our  federated  republics.  The  men  who  voted  for  the  prohibition 
amendment  in  our  state  and  federal  governments  did  not  possess 
the  authority  which  they  arrogated  to  themselves.  They  were 
bound  by  limitations  which  they  could  not  exceed,  even  in  the 
adoption  of  amendments  to  the  Constitution,  and  those  limitations 
deprive  their  act  of  any  legislative  or  constitutional  validity.  Every 
constitution  in  our  American  republic  asserts  this.  They  ordain 
either  that  the  people  have  certain  inalienable  rights  or  that  the 
enumeration  of  certain  rights  in  the  constitution  does  not  operate 
to  diminish  or  impair  other  rights  which  are  reserved  to  the  people. 
The  protection  of  inalienable  and  reserved  rights  is  the  inexpug- 
nable law  of  the  land.  There  is  no  power  resident  anywhere  in  the 
Union  which  can  overturn  it.  This  has  been  explicitly  declared 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Loan 
Association  v.  Topeka,^  in  which  it  was  held  that  a  state  statute  was 
void,  even  in  the  absence  of  constitutional  provisions  limiting  the 
powers  of  the  legislature,  upon  the  simple  ground  that  it  invaded 
inherent  rights  of  the  people.  The  statute  in  that  particular  case 
levied  a  tax  on  the  people  for  the  support  of  a  private  enterprise. 
The  court  said  that  "the  law  authorizing  it  was  beyond  the  legis- 

'(1874)  20  Wall.  655. 
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lative  power,  and  so  was  an  unauthorized  invasion  of  private 
right,"  and  then  went  on  to  say : 

"It  must  be  conceded  that  there  are  such  rights  in  every  free 
government  beyond  the  control  of  the  State.  A  government  which 
depotism  of  the  many,  of  the  majority,  if  you  choose  to  call  it  so, 
the  property  of  its  citizens  subject  at  all  times  to  the  absolute  dis- 
position and  unlimited  control  of  even  the  most  democratic  deposi- 
tory of  power,  is  after  all  but  a  despotism.  It  is  true  it  is  a 
despotism  of  the  many,  of  the  majority,  if  you  choose  to  call  it  so, 
but  it  is  none  the  less  a  despotism.  It  may  well  be  doubted  if  a 
man  is  to  hold  all  that  he  is  accustomed  to  call  his  own,  all  in 
which  he  has  placed  his  happiness,  and  the  security  of  which  is 
essential  to  that  happiness,  under  the  unlimited  dominion  of  others, 
whether  it  is  not  wiser  that  this  power  should  be  exercised  by  one 
man  than  by  many. 

"The  theory  of  our  governments.  State  and  National,  is  opposed 
to  the  deposit  of  unlimited  power  anywhere.  The  executive,  the 
legislative,  and  the  judicial  branches  of  these  governments  are  all 
of  limited  and  defined  powers. 

"There  are  limitations  on  such  power  which  grow  out  of  the 
essential  nature  of  all  free  governments.  Implied  reservations  of 
individual  rights,  without  which  the  social  compact  could  not  exist, 
and  which  are  respected  by  all  governments  entitled  to  the  name. 
No  Court,  for  instance,  would  hesitate  to  declare  void  a  statute 
which  enacted  that  A.  and  B.  who  were  husband  and  wife  to  each 
other  should  be  so  no  longer,  but  that  A.  should  thereafter  be  the 
husband  of  C,  and  B.  the  wife  of  D.  Or  which  should  enact  that 
the  homestead  now  owned  by  A.  should  no  longer  be  his,  but 
henceforth  be  the  property  of  B."^ 

There  are  a  number  of  constitutive  principles  of  private  right 
which  have  been  so  wrought  into  the  fabric  of  our  institutions  that 
they  cannot  be  abrogated.  As  pointed  out  in  the  Loan  Association 
case  they  inhere  not  only  in  the  framework  of  the  Government, 
even  though  they  are  not  embodied  in  any  written  law,  but  they 
have  also  been  given  the  force  and  effect  of  written  law  in  all  our 
federal  and  state  constitutions.  Two  of  them  may  be  considered 
here. 

In  the  first  place  the  people  have  an  indubitable  right  to  use 
their  natural  powers  in  the  pursuit  of  happiness  as  long  as  they 
do  not  thereby  injure  others.  Subject  to  the  precept  sic  utere  tuo 
ut  alienum  non  laedas, — so  use  what  is  yours  that  you  shall  not 
harm  your  neighbor — every  man  may  go  to  and  fro  upon  his 
peaceful  occasions  and  be  confident  that  not  even  the  Government 

*Ihid.,  at  pp.  662,  3. 
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can  lawfully  stay  him.  This  is  what  was  meant  by  the  Declaration 
of  Independence  when  it  declared  that  all  men  are  created  equal 
and  are  endowed  by  their  Creator  with  certain  inalienable  rights 
among  which  are  life,  liberty  and  the  pursuit  of  happiness.  No 
less  than  thirty-one  states  of  the  Union'  have  inserted  the  substance 
of  that  passage  from  the  Declaration  of  Independence,  with  occa- 
sional individual  modifications  of  phraseology,  into  their  state  con- 
stitutions, and  have  therefore  made  it  the  written  law  of  almost 
two-thirds  of  our  federated  republics.  Still  again,  no  less  than 
twenty-seven  states*  have  declared  and  ordained  in  their  state  con- 
stitutions that  the  enumeration  therein  of  certain  rights  shall  not 
impair  or  deny  others  retained  by  the  people.  So  too,  eight  states' 
have  declared  and  ordained  that  the  natural  and  inherent  rights 
of  the  people  are  excepted  out  of  the  general  powers  of  government 
and  shall  forever  remain  inviolate. 

Applied  to  the  issue  of  the  Eighteenth  Amendment  these  prin- 
ciples mean  that  when  a  sober  and  industrious  citizen  indulges  in 
the  moderate  use  of  alcoholic  beverages  and  arises  therefrom  in  a 
sober  and  self-controlled  state  of  body  and  mind. — which  is  what 
usually  happens — he  has  done  nothing  of  which  he  need  be 
ashamed,  nor  for  the  consequences  of  which  he  need  be  afraid. 
No  neighbor  of  his  has  received  an  injury  therefrom,  and  he  him- 
self has  not  suffered,  if  he  has  suffered  at  all,  more  than  he  suffers 
from  many  other  forms  of  gratifying  his  natural  appetites.  If  he 
has  by  his  self-control  limited  his  use  of  alcoholic  beverages  in  this 
manner,  he  has  been  exercising  a  liberty  which  tends  to  his  per- 
sonal happiness  and  of  which  the  state  is  powerless  under  the 
guarantees  of  freedom  to  deny  him. 

There  is  another  right  which  also  inheres  in  the  republican 
form  of  government  and  that  is  that  when  a  man's  liberties  are  at 
stake,  when  the  Government  seeks  to  limit  the  exercise  of  a  man's 
natural  powers,  he  has  the  right  to  be  heard  in  his  own  behalf  and 

'Alabama,  Arkansas,  California,  Colorado,  Delaware,  Florida,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas,  Kentucky,  Maine,  Massachusetts,  Nebraska, 
Nevada,  New  Hampshire,  New  Mexico,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Oregon,  Pennsylvania,  South  Dakota,  Utah,  Vermont, 
Virginia,  West  Virginia,  Wisconsin,  Wyoming. 

'Alabama,  Arizona,  Arkansas,  California,  Colorado,  Florida,  Georgia, 
Idaho,  Iowa,  Kansas,  Louisiana,  Maine,  Maryland,  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  Nevada,  New  Mexico,  North  Carolina,  Ohio, 
Oklahoma,  Utah,  Virginia,  Washington,  Wyoming. 

"Alabama,  Arkansas,  Delaware,  Kentucky,  North  Dakota,  Pennsylvania, 
Tennessee,  Texas. 
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to  show,  if  he  can,  that  he  is  doing  no  harm.  No  less  than  thirty- 
nine  states®  have  embodied  that  guarantee  in  their  constitutions, 
and  it  is,  therefore,  the  written  law  of  more  than  three-fourths  of 
the  states. 

The  Eighteenth  Amendment  prohibits  all  use  of  alcoholic  bever- 
ages, even  that  use  which  is  not  in  the  remotest  degree  injurious 
to  the  community,  and  the  ground  upon  which  the  prohibition  is 
based  is  the  supposed  harmful  character  of  the  beverage  and  its 
supposed  pernicious  effects  upon  the  man  who  uses  it  and  his  com- 
munity. That  ground  is  strenuously  challenged  and  the  allegations 
upon  which  it  rests  are  disputed.  Nevertheless,  without  giving  any 
man  who  disputes  it  his  opportunity  to  be  heard  in  his  own  defense, 
without  openly  charging  him  with  injuring  his  neighbors,  without 
giving  him  an  opportunity  to  rebut  any  charge  of  that  character, 
he  is  condemned  unheard  and  his  liberty  is  taken  from  him.  If 
he  has  been  engaged  in  the  business  of  manufacturing  or  selling 
alcoholic  beverages,  his  business  is  destroyed  without  any  oppor- 
tunity on  his  part  to  contest  the  decree  of  destruction,  or  to  prove 
that  it  is  without  justification  in  fact. 

The  question  of  primary  rights,  which  has  been  fully  answered 
as  we  have  seen  in  the  state  constitutions,  has  never  been  presented 
with  equal  clarity  to  the  Supreme  Court  of  the  United  States. 
While,  therefore,  the  court  has  always  recognized  the  existence  of 
such  rights,  it  has  never  defined  them.  Particularly  there  has 
never  been  a  clear  presentation  of  the  right  to  a  day  in  court  as  a 
condition  precedent  to  the  taking  of  a  man's  liberties.  There  is 
much  discussion  of  the  due  process  clause  in  the  state  and  federal 
constitutions,  as  for  example,  in  the  cases  relating  to  prohibition, 
but  there  has  been  no  demand  that  the  process  of  the  law  shall 
precede  the  taking,  and  consequently  no  judicial  recognition  of  that 
right. 

A  brief  consideration  of  the  two  leading  cases  on  the  prohibi- 
tion question  will  illustrate  the  need  of  a  reconsideration  of  the 
whole  issue  of  due  process  of  law. 

Mugler  V.  Kansas''  is  the  earlier  and  more  famous  of  these 

'Alabama,  Arizona,  Arkansas,  Colorado,  Delaware,  Florida,  Georgia, 
Idaho,  Illinois,  Iowa,  Kansas,  Kentucky,  Louisiana,  Maine,  Maryland, 
Massachusetts,  Michigan,  Minnesota,  Missouri,  Montana,  Nebraska.  Nevada, 
New  Hampshire,  New  Mexico,  New  York,  North  Carolina,  North  Dakota, 
Oklahoma,  Pennsylvania,  South  Dakota,  Tennessee,  Texas,  Utah,  Vermont, 
Virginia,  Washington,  West  Virginia,  Wyoming. 

'(1887)  123  U.  S.  623. 
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cases.  It  grew  out  of  a  Kansas  prohibitory  statute.  All  the 
counsel  in  that  case  began  their  argument  by  conceding  that  prohi- 
bition zvithin  the  state  was  constitutional.  Senator  Vest,  of  counsel 
for  one  of  the  defendants,  admitted  that  "the  state  has  unques- 
tionably the  power  to  prohibit  the  manufacture,  for  sale  or  barter, 
of  intoxicating  liquor  within  its  limits"  and  Mr.  Joseph  H.  Choate 
began  his  argument  with  the  concession  that  the  Legislature  of 
Kansas  was  the  "sole  judge  of  how  far  they  should  go  m  forming 
the  morals  and  habits,  and  regulating  the  appetities  and  prescribing 
the  food  and  drink  of  the  people  of  Kansas." 

Although  counsel  thus  refused  to  discuss  the  question  of  the 
constitutionality  of  prohibition  within  the  state,  they  did  advance 
an  argument  which  turned  ultimately  upon  the  due  process  clause. 
It  may  be  summarized  as  follows : 

"We  concede  that  the  state  under  its  police  power  can  constitu^ 
tionally  prohibit  the  manufacture  of  alcoholic  beverages  for  barter 
or  sale  to  its  own  citizens,  but  nevertheless  it  cannot  prohibit  the 
manufacture  of  alcoholic  beverages  for  barter  or  sale  to  persons 
outside  of  the  state,  because  those  persons  are  beyond  its  police 
power  and  not  subject  to  its  jurisdiction,  and  as  to  them  the  state 
does  not  possess  the  regulatory  powers  which  it  possesses  over  its 
own  citizens. 

"Consequently  in  prohibiting  the  manufacture  of  alcoholic 
beverages  for  sale  without  the  state  the  legislature  exceeded  its 
powers  and  therefore  deprived  the  defendants  of  their  liberty  and 
property  without  the  due  process  of  law  guaranteed  to  them  by  the 
Fourteenth  Amendment." 

The  court  answered  this  argument  in  the  following  language : 

"A  portion  of  the  argument  in  behalf  of  the  defendants  is  to 
the  effect  that  the  statutes  of  Kansas  forbid  the  manufacture  of 
intoxicating  liquors  to  be  exported,  or  to  be  carried  to  other  states, 
and,  upon  that  ground  are  repugnant  to  the  clause  of  the  Constitu- 
tion of  the  United  States  giznng  Congress  power  to  regulate  com- 
merce Tvith  foreign  nations  and  among  the  several  States.  We 
need  only  say,  upon  this  point,  that  there  is  no  intimation  in  the 
record  that  the  beer  which  the  respective  defendants  manufactured 
was  intended  to  be  carried  out  of  the  state  or  to  foreign  countries. 
And,  without  expressing  an  opinion  as  to  whether  such  facts  would 
have  constituted  a  good  defence,  it  is  observed  that  it  will  be  time 
enough  to  decide  a  case  of  that  character  when  it  shall  come  before 
us."» 

We  have  examined  the  original  record  of  this  case  in  the  library 
*Ib%d.,  at  p.  674.    Italics  are  the  author's. 
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of  the  Bar  Association  of  the  City  of  New  York.  It  is  deficient  in 
some  particulars.  For  example,  it  does  not  contain  the  brief  of 
Mr.  Choate.  So  far  as  we  have  been  able  to  ascertain,  however, 
the  record  nowhere  mentions  the  commerce  clause  of  the  Constitu- 
tion. It  was  not  mentioned  in  the  assignment  of  errors,  and  it  is 
not  mentioned  in  the  report  of  the  case  by  the  official  reporter. 
We  do  not  understand,  therefore,  how  the  court  could  have  supn 
posed  that  the  argument  was  based  upon  the  commerce  clause  in 
the  body  of  the  Constitution  when  it  was  in  truth  based  upon  the 
due  process  clause  in  the  Fourteenth  Amendment. 

Although  counsel  for  the  defendants  refused  to  discuss  the 
question  of  the  constitutionality  of  the  prohibitory  statute  within  the 
jurisdiction  of  the  states,  the  court  discussed  it  in  its  opinion  at 
considerable  length.  Thus  it  appears  that  the  court  discussed  a 
question  which  counsel  did  not  argue,  and,  upon  an  erroneous 
statement  of  the  condition  of  record,  declined  to  decide  a  ques- 
tion which  counsel  did  argue. 

A  court  is  always  at  a  disadvantage  when  it  discusses  any  ques- 
tion without  the  aid  of  argument  by  counsel,  and  the  results  are 
apt  to  appear  in  its  opinion.  This  is  true  of  the  discussion  of  the 
court  in  the  Mugler  case.  Twice  this  court  declared  that  the  Four- 
teenth Amendment  was  superior  to  the  police  power  of  the  states, 
and  twice  declared  that  the  police  power  of  the  states  was  superior 
to  the  Fourteenth  Amendment. 

On  the  point  of  the  superiority  of  the  police  power  to  consti- 
tutional prohibitions  it  says: 

"In  Beer  Company  v.  Massachusetts,  97  U.  S.  25,  33,  it  was 
said  that,  'as  a  measure  of  police  regulation,  looking  to  the  preser- 
vation of  public  morals,  a  state  law  prohibiting  the  manufacture 
and  sale  of  intoxicating  liquors  is  not  repugnant  to  any  clause  of 
the  Constitution  of  the  United  States.'  Finally,  in  Foster  v. 
Kansas,  112  U.  S.  201,  206,  the  court  said  that  the  question  of  the 
constitutional  power  of  a  State  to  prohibit  the  manufacture  and 
sale  of  intoxicating  liquors  was  no  longer  an  open  one  in  this 
Court."" 

Again  it  says: 

"No  one  may  rightfully  do  that  which  the  law-making  power, 
upon  reasonable  grounds,  declares  to  be  prejudicial  to  the  general 
welfare. 

"This  conclusion  is  unavoidable,  unless  the  Fourteenth  Amend- 

'Ibid.,  at  p.  659. 
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ment  of  the  Constitution  takes  from  the  States  of  the  Union  those 
powers  of  poHce  that  were  reserved  at  the  time  the  original 
Constitution  was  adopted.  But  this  court  has  declared,  upon  full 
consideration,  in  Barbier  v.  Connelly,  113  U.  S.  27,  31,  that  the 
Fourteenth  Amendment  had  no  such  effect.  After  observing, 
among  other  things,  that  that  amendment  forbade  the  arbitrary 
deprivation  of  life  or  liberty,  and  the  arbitrary  spoliation  of  prop- 
erty, and  secured  equal  protection  to  all  under  like  circumstances, 
in  respect  as  well  to  their  personal  and  civil  rights  as  to  their 
acquisition  and  enjoyment  of  property,  the  court  said:  'But  neither 
the  Amendment — broad  and  comprehensive  as  it  is — nor  any  other 
amendment,  was  designed  to  interfere  with  the  power  of  the  State, 
sometimes  termed  its  police  power,  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education,  and  good  order  of  the 
people,  and  to  legislate  so  as  to  increase  the  industries  of  the  State, 
develop  its  resources  and  add  to  its  wealth  and  prosperity'."^" 

On  the  other  hand,  the  court  twice  declares  that  in  such  mat- 
ters the  Constitution  is  supreme.     It  says : 

"The  courts  are  not  bound  by  mere  forms,  nor  are  they  to  be 
misled  by  mere  pretences.  They  are  at  liberty — indeed,  are  under 
a  solemn  duty — to  look  at  the  substance  of  things,  whenever  they 
enter  upon  an  inquiry  whether  the  legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a  statute  purporting  to  have 
been  enacted  to  protect  the  public  health,  the  public  morals,  or  the 
public  safety,  has  no  real  or  substantial  relation  to  these  objects,  or 
is  a  palpable  invasion  of  rights  secured  by  the  fundamental  law,  it 
is  the  duty  of  the  courts  to  so  adjudge,  and  thereby  give  effect 
to  the  Constitution."'^ 

And  again : 

"Undoubtedly  the  State,  when  providing,  by  legislation  for  the 
protection  of  the  public  health,  the  public  morals,  or  the  public 
safety,  is  subject  to  the  paramount  authority  of  the  Constitution 
of  the  United  States,  and  may  not  violate  rights  secured  or  guar- 
anteed by  that  instrument,  or  interfere  with  the  execution  of  the 
powers  conhded  to  the  general  government. "^^ 

There  is  another  branch  of  the  Mugler  case  which  also  requires 
consideration.  The  statute  there  under  consideration  provided 
that  "all  places  where  intoxicating  liquors  are  manufactured 
*     *     *     are  hereby  declared  to  be  common  nuisances". 

A  nuisance  is  defined  to  be  "any  thing  that  unlawfully  worketh 

''Ibid.,  at  p.  663. 
''Ibid.,  at  p.  661. 
''Ibid.,  at  p.  663. 
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hurt,  inconvenience,  or  damage"."  The  question  therefore  arose 
in  the  Mugler  case  whether  a  place  where  intoxicating  liquor  was 
manufactured  was  a  place  which  worked  "hurt,  inconvenience  or 
damage",  and  whether  a  declaration  by  the  legislature  that  a 
brewery  was  such  a  place  was  repugnant  to  the  due  process  clause 
of  the  Fourteenth  Amendment.  Counsel  advanced  the  obvious 
argument  that  that  declaration  of  the  statute  deprived  them  of 
their  day  in  court  upon  the  question  of  whether  it  worked  "hurt, 
inconvenience  or  damage",  and  in  support  of  their  argument  they 
pointed  out  that  the  inquiry  which  the  statute  permitted  related 
only  to  the  question  whether  the  given  place  was  a  brewery,  and 
that  they  were  foreclosed  of  their  right  to  prove  that  it  worked 
no  "hurt,  inconvenience  or  damage". 

The  court  answered  the  contention  of  counsel  in  this  language : 

"Nor  is  the  court  required  to  adjudge  any  place  to  be  a  common 
nuisance  simply  because  it  is  charged  by  the  State  to  be  such. 
It  must  first  find  it  to  be  of  that  character ;  that  is,  must  ascertain, 
in  some  legal  mode,  whether  since  the  statute  was  passed  the  place 
in  question  has  been,  or  is  being,  so  used,  as  to  make  it  a  common 
nuisanoe."  ^* 

Again  the  court  was  in  serious  error.  It  declared  that  the 
statute  permitted  the  inquiry  which  takes  place  in  every  case  in 
which  there  is  a  charge  of  maintaining  a  public  nuisance,  whereas 
the  fact  was  that  the  statute  foreclosed  it  absolutely.  The  Mugler 
case  may  be  summed  up  as  follows : 

1st:  Counsel  conceded  that  prohibition  was  not  per  se  repug- 
nant to  the  due  process  clause  of  the  Fourteenth  Amendment. 

2nd:  The  court  discussed  that  question  vvithout  the  aid  of 
counsel  and  reached  the  conclusion  which  counsel  conceded. 

^rd:  The  court  in  its  discussion  took  two  inconsistent  positions: 
one  that  the  police  power  of  the  states  was  superior  to  the  Four- 
teenth Amendment,  and  one  that  the  Fourteenth  Amendment  was 
superior  to  the  poHce  power  of  the  states. 

4th:  The  court  misapprehended  the  mandate  of  the  due  process 
clause  and  omitted  to  observe  that  it  guaranteed  a  judicial  pro- 
cedure which  the  statute  in  the  case  before  it  denied. 

5th:  The  court  declined  to  pass  upon  the  first  issue  raised  by 
counsel  for  the  defendants  upon  the  erroneous  statement  that  it 

"3  Bl.  Comm.  •S,  *216. 

"Mugler  V.  Kansas  (1887)  123  U.  S.  623.  672. 
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was  based  upon  the  commerce  clause  in  the  body  of  the  Constitu- 
tion when  it  was  in  fact  based  upon  the  due  process  clause  of  the 
Fourteenth  Amendment. 

6th:  The  court  overruled  the  contention  of  counsel  that  they 
had  had  their  day  in  court  on  the  question  of  nuisance,  upon  the 
erroneous  statement  that  the  statute  permitted  a  judicial  inquiry 
which  the  statute  distinctly  forbade. 

The  case  which  we  are  next  to  consider  is  Purity  Extract  Co. 
V.  Lynch}'-'  The  Mississippi  legislature  enacted  a  statute  which 
prohibited  the  sale  of  "vinous,  alcoholic,  malt,  intoxicating  or 
spirituous  liquors  or  intoxicating  bitters  or  other  drinks,  which,  if 
drunk  to  excess,  will  produce  intoxication." 

The  question  arose  whether  the  statute  forbade  the  sale  of  a 
beverage  made  of  malt  and  known  as  "Poinsetta".  The  case  came 
up  on  an  agreed  statement  of  fact.  An  examination  of  the  record 
shows  that  the  facts  were  stipulated.    Among  them  were  these : 

"Poinsetta  contains  no  alcohol. 

"Poinsetta  is  guaranteed  under  the  Pure  Food  Laws  of  Con- 
gress and  no  matter  to  what  extent  taken  will  not  produce  intoxi- 
cation. 

"It  has  a  distinctive  odor  dissimilar  from  any  intoxicating  drink 
and  cannot  be  employed  as  a  subterfuge  for  the  sale  of  beer  be- 
cause it  is  bottled  in  a  distinctive  way  and  its  name  blown  in  each 
bottle  which  contains  the  beverage.'' 

The  Mississippi  court  held,  first,  that  the  sale  of  "Poinsetta" 
was  forbidden  by  the  statute  whether  it  was  intoxicating  or  not, 
because  it  was  made  of  malt,  and,  second,  that  its  sale  could  be 
constitutionally  prohibited,  because  the  police  power  of  the  state 
was  "broad  enough  to  make  its  prohibitory  laws  effective  and  in- 
clude in  its  provisions  frauds,  disguises,  subterfuges,  attempted 
evasions  for  beverages  easily  used  as  subterfuges  and  known  to  be 
the  handmaidens  of  intoxicating  beverages." 

In  other  words,  the  court  decided  that  the  sale  of  "Poinsetta" 
could  be  constitutionally  prohibited  because  "Poinsetta"  was  a 
subterfuge,  when  the  record  before  it  expressly  stipulated  that 
"Poinsetta"  was  not  a  subterfuge. 

It  is  clear  that  the  Mississippi  court  was  saved  from  the  guilt 
of  a  deliberate  falsehood  only  by  the  circumstance  that  it  made  no 

"(1912)  226  U.  S.  192,  33  Sup.  Ct.  44. 
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categorical  affirmation.  It  did  not  in  terms  assert  that  "Poinsetta" 
was  a  subterfuge  for  intoxicating  liquors,  but  it  assumed  that  fact 
as  the  implied  premise  of  its  conclusion.  Its  moral  guilt  is  just  as 
great,  therefore,  as  if  it  perpetrated  a  deliberate  falsehood,  because 
it  deliberately  grounded  its  decision  upon  premises  which  it  knew 
to  be  false. 

When  the  case  went  up,  the  Supreme  Court  held  itself  bound, 
as  to  the  interpretation  of  the  statute,  by  the  decision  of  the 
Supreme  Court  of  Mississippi,  and  counsel  for  the  Purity  Extract 
Company  apparently  made  no  attempt  to  bring  its  attention  to  the 
gross  impropriety,  to  use  moderate  language,  of  the  decision  below. 
Upon  the  record  thus  inadequately  presented  to  it,  the  Supreme 
Court  affirmed  the  decision  of  the  lower  court  upon  this  ground : 

"The  statute  establishes  its  own  category  (i.  e.  of  prohibited 
beverages).  The  question  in  this  court  is  whether  the  legislature 
had  power  to  establish  it.  The  existence  of  this  power,  as  the 
authorities  we  have  abundantly  cited  demonstrate,  is  not  to  be 
denied  because  some  innocent  articles  or  transactions  may  be  found 
within  the  proscribed  class.  The  inquiry  must  be  whether,  con- 
sidering the  end  in  view,  the  statute  passes  the  bounds  of  reason 
and  assumes  the  character  of  a  merely  arbitrary  fiat."  " 

In  other  words,  the  Supreme  Court  held  that  it  was  not  an 
arbitrary  fiat  of  the  state  legislature  to  prohibit  the  manufacture 
of  "Poinsetta"  upon  the  ground  that  it  was  a  subterfuge  when  the 
agreed  fact  that  it  was  not,  and  could  not  be,  a  subterfuge.  If  that 
was  not  irrational,  when  is  a  statute  irrationaJ? 

If  the  Purity  Extract  case  is  the  law,  if  a  statute  can  consti- 
tutionally prohibit  the  traffic  in  manufactured  articles  upon  the 
ground  that  they  are  what  they  are  conclusively  and  irrebuttably 
proved  not  to  be,  then  a  statute  can  constitutionally  require  a  man 
to  be  imprisoned  for  doing  what  he  is  conclusively  and  irrebuttably 
proved  not  to  have  done.  If  a  statute  can  constitutionally  rest 
upon  a  falsehood,  then  there  is  no  such  thing  as  a  statute  which 
is  so  arbitrary  or  irrational  as  to  be  unconstitutional. 

The  net  result  of  the  cases  in  the  Supreme  Court  of  the  United 
States  is  that  if,  in  its  opinion,  a  statute  "passes  the  bounds  of 
reason  and  assumes  the  character  of  a  merely  arbitrary  fiat",  then 
it  will  be  held  to  be  in  violation  of  the  due  process  clause,  but 
otherwise  it  is  constitutional.  This  view  denies  the  right  to  a 
judicial  investigation  which  is  guaranteed  by  the  Constitution.    It 

"Ibid.,  at  p.  204.    Parenthesis  is  the  author's. 
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makes  the  question  of  due  process  turn,  not,  as  the  Constitution 
says,  upon  the  grant  or  denial  of  a  judicial  investigation,  but  upon 
the  question  whether  the  act  of  the  legislature  is  arbitrary  or 
irrational. 

The  mere  statement  of  the  court's  position  is  almost  sufficient 
to  demonstrate  its  error.  What  every  free  people  demands,  what 
a  republican  form  of  government  necessarily  implies,  and  what 
our  constitutions  guarantee,  is  the  process  of  the  law  as  the  abso- 
lute condition  precedent  to  the  limitation  of  any  man's  liberties 
in  any  particular.  A  statute  may  be  as  rational  as  we  please,  but 
if  it  restrains  any  man  of  his  liberty  without  giving  him  his  day 
in  court,  that  is,  an  opportunity  to  defend  himself,  it  is  unconsti- 
tutional under  the  due  process  clause.  Also,  it  wrongfully  invades, 
or  attempts  to  invade,  his  inalienable  rights. 


Summing  up  our  inquiry,  we  find  that  in  this  country,  at  least, 
it  is  held  to  be  axiomatic  that  there  are  limitations  to  the  powers 
of  all  government,  and  if  so,  there  are  limitations  to  the  power  of 
amending  the  Constitution  of  the  United  States.  If  there  were  any 
doubt  on  the  point,  it  would  be  removed  by  a  single  supposed  case : 
an  attempt  by  amendment  to  the  Constitution  to  "nationalize"  the 
women  of  the  country.  Would  any  court  for  a  single  instant  toler- 
ate it  as  a  valid  amendment  ?  Where,  then,  is  the  line  to  be  drawn  ? 
Obviously  and  necessarily  at  one  point,  and  one  point  only, — at 
inalienable  rights,  at  the  right,  among  others,  of  every  man  to 
the  peaceful  pursuit  of  his  happiness  as  long  as  he  does  not  harm 
his  neighbor,  and  at  the  right,  among  others,  to  be  heard  in  his 
own  behalf  whenever  the  charge  is  made  that  his  neighbor  is 
harmed  by  what  he  is  doing.  The  Eighteenth  Amendment  over- 
rides both  of  these  rights,  and  it  was  never  within  the  power  of 
the  people, — not  even  the  largest  majority — or  of  their  legislative 
representatives  either  to  propose  it  or  to  ratify  it. 

New  York  City. 

Everett  V.  Abbot. 
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NOTES 

Deli.ery  in  Gifts  of  Personal  Property. — It  is  frequently  stated  in 
judicial  opinions  that  in  order  to  effect  a  gift  of  a  chattel  there  must 
be  a  delivery  of  the  chattel  by  the  donor  to  the  donee  or  to  some  third 
person  for  the  donee.  The  genesis  of  this  statement  goes  back  to 
Bracton,  who  asserted  that  no  gift  of  a  chattel  was  completed  without 
tradition  of  the  subject  of  the  gift.^  It  received  modern  sanction  in 
the  leading  case  of  Irons  v.  Smallpiece,^  in  which  it  was  held  that  an 
oral  gift  of  a  colt  by  a  father  to  the  son,  the  colt  remaining  on  the  prem- 
ises of  the  father  until  his  death,  was  not  effective  to  transfer  owner- 
ship of  the  colt.  In  affirming  the  judgment  which  denied  the  son's 
ownership    Chief   Justice   Abbott   said:^       ".      .      .by   the   law   of 

•1  Bracton,  128. 

*(1819)  2  B.  &  Aid.  551. 

*Ibid.,  at  p.  553,  Holroyd,  J.,  said :  "In  order  to  change  the  property 
by  a  gift  of  this  description,  there  must  be  a  change  of  possession :  here 
there  has  been  no  change  of  possession". 
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England,  in  order  to  transfer  property  by  gift  there  must  either  be  a 
deed  or  instrument  of  gift,  or  there  must  be  an  actual  delivery  of  the 
thing  to  the  donee."  The  doctrine  of  Irons  v.  Smallpiece*  was  doubted 
in  several  later  English  cases,^  but  it  was  reaffirmed  in  Cochrane  v. 
Moored  and  its  authority  has  been  generally  accepted  in  the  United 
States. 

Nevertheless  there  has  probably  been  no  time  in  the  history  of  the 
law,  certainly  not  since  the  time  of  Edward  IV,'  when  the  statement  of 
Abbott,  C.  J.,  was  literally  true,  or  when  ownership  in  a  chattel  might 
not  under  proper  conditions  be  transferred  without  a  deed  or  other 
instrument  and  without  a  delivery  of  the  chattel  as  an  essential  element 
in  the  transfer  of  ownership. 

The  emphasis  placed  on  delivery  in  effecting  the  transfer  of  a 
chattel  by  gift  is  directly  traceable  to  the  notion  in  early  law,  of  seisin 
as  an  element  in  the  ownership  of  chattels  as  well  as  of  land.'  To 
transfer  ownership  by  gift  it  was  necessary  to  vest  the  donee  with  seisin. 
But  if  this  were  accomplished  l)y  any  of  the  various  devices  known 
to  the  law  and  there  was  the  intention  to  make  a  donation,  the  gift 
became  complete.  This  doctrine  has  survived  to  us  in  the  modern  law 
of  possession  of  chattels  and  in  the  rule  affirmed  by  Irons  v.  Smallpiece' 
and  Cochrane  v.  Moore,^^  that  transmutation  of  possession  from  the 
donor  to  the  donee  is  necessary  in  order  to  effectuate  the  gift,  ^\^lile 
the  origin  of  the  doctrine  is  thus  accounted  for  on  historical  grounds, 
its  perpetuation  has  been  due  to  the  reluctance  of  courts  to  sanction 
the  transfer  of  ownership  of  chattels,  when  the  transferee  pays  no  con- 
sideration for  the  chattel,  without  more  cogent  evidence  of  the  transac- 
tion than  mere  proof  of  an  intention  to  make  a  gift.'^ 

*Siipra,  footnote  2. 

'Winter  7'.  Winter  (1861)  4  L.  T.  (X.  S.)  630;  Danbv  v.  Tucker  (1883) 
31  W.  R.  578;  In  re  Ridgcway  (1885)  15  Q.  B.  D.  447.  Only  Danby  v. 
Tucker  seems  to  be  contra  to  the  decision  of  Irons  f.  Smallpiece. 

•(1890)  25  Q.  B.  D.  57. 

'In  21  Edw.  IV,  pi.  27,  fol.  55,  Brian,  J.,  asserted  that  in  detinue  it 
was  a  good  plea  that  after  the  bailment  the  bailee  gave  the  chattels  to  the 
defendant." 

'Maitland,  Seisin  of  Chattels,  1  Law  Quart.  Rev.  324;  Maitland,  Beati- 
tude of  Seisin,  11  Ibid.,  484;  Maitland,  Mystery  of  Seisin.  4  Ibid.,  24, 
286;  Ames,  Disseisin  of  Chattels,  3  Harvard  Law  Rev.  23,  313,  337.  Sec 
also  Cochrane  v.  Moore  (1890)  25  Q.  B.  D.  57. 

*Supra,  footnote  2. 

^'' Supra,  footnote  6. 

"In  an  article,  Juristic  Science  and  Law,  31  Harvard  Law  Rev.  1053-1057, 
Roscoe  Pound  contrasts  the  rule  of  Irons  v.  Smallpiece  with  the  doctrine 
of  the  Roman  Law  which  ultimately  developed  the  rule  that  an  oral  gift 
assented  to  by  the  donee,  created  an  enforceable  obligation  in  personam 
on  the  part  of  the  donor  to  transfer  the  chattle  to  the  donee.  He  regards 
the  perpetuation  of  the  common  law  rule  as  attrihfutable  to  the  methods 
of  the  historical  school  of  jurisprudence  which  were  exemplified  in 
Cochran  v.  Moore,  supra,  footnote  8.  One  cannot  read  the  later  cases,  and 
especially  American  decisions,  which  have  accepted  symbolical  delivery  as 
a  substitute  for  transmutation  of  possession  of  the  subject  of  the  gift 
(see  footnote  21,  infra),  without  inclining  to  the  opinion  that  the  survival 
of  the  doctrine  of  Irons  v.  Smallpiece  is  not  due  to  mere  blind  reverence 
for  history,  but   rather  to   a   recognition   of   the   practical   necessity  of   a 
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Delivery  by  the  donor  of  the  chattel  intended  to  be  given,  therefore, 
is  essential  only  when  necessary  to  eflFectuate  the  transfer  of  possession 
to  the  donee  or  to  someone  for  the  donee.  In  most  cases  possession 
can  only  be  transmitted  to  the  donee  by  a  delivery  of  it  to  him,  but 
in  the  rare  instances  when  the  relation  of  the  parties  to  the  chattel  is 
such  that  possession  can  be  vested  in  the  donee  without  delivery,  the 
gift  may  be  effectuated  without  it. 

If,  therefore,  the  intended  donee  is  actually  possessed  of  the  chattel, 
a  subsequent  oral  gift  by  the  donor  is  sufficient  to  transfer  the  ownership 
of  the  chattel  to  the  donee,^^  j^g^  ^g  jn  tj^g  j^^  of  land  the  owner  out  of 
possession  could  transfer  ownership  to  the  person  in  possession  by 
release  without  feoffment.^'  This  doctrine  in  the  case  of  chattels  is 
equally  applicable  to  the  case  of  a  gift  by  a  master  to  a  servant  who 
has  custody  of  the  chattel  only,  the  possession  being  in  the  master.  By 
mutual  consent  and  the  exercise  of  dominion  over  the  chattel  by  the 
servant  his  custody  is  converted  into  possession  and  the  gift  is 
complete.^* 

If  the  donor  make  oral  gift  of  a  chattel  in  the  donor's  possession 
to  the  donee  and  the  donee  avails  himself  of  the  donor's  license  to 
possess  himself  of  the  chattel,  the  gift  then  becomes  complete  without 
delivery,^^  but  the  cases  which  hold  that  without  taking  possession  the 
would-be  donee  acquires  no  rights  in  the  subject  of  gift  as  against  the 
donor  are  legion.^*    Again,  if  the  owner  of  a  chattel  who  has  bailed  it, 

corroboration  of  the  oral  gift  on  the  part  of  the  alleged  donor.  In  ver>' 
many  cases,  as  in  Irons  v.  Smallpiece,  the  claim  of  a  gift  is  asserted 
against  the  representative  of  the  deceased  donor.  Under  the  common  law 
doctrine,  as  will  hereinafter  appear,  there  were  cases  in  which  possession 
might  be  vested  in  the  donee  without  manual  delivery  of  the  subject  of 
gift  at  the  time  of  the  gift,  and  in  which  the  oral  donation  was  \vithout 
corroboration.  Sec.  2414  of  the  Virginia  Code  which  provides  that  when 
the  donor  and  the  donee  reside  together,  the  donee's  possession  at  the 
place  of  residence  is  not  sufficient  delivery  to  sustain  a  gift  is  directed 
toward  the  requirement  of  corroboration  when  under  the  common  law 
it  might  be  lacking. 

''Winton  v.  Winton  (1861)  4  L.  T.  (N.  S.)  639;  Stoneham  v.  Stoneham 
11919]  1  Ch.  149;  Poullain  v.  Poullain  (1887)  79  Ga.  11.  4  S.  E.  81 
isemble);  Bond  v.  Bond  (Ga.  1918)  95  S.  E.  1005;  Wing  v.  Merchant 
(1869)  57  Me.  383.     But  cf.  Drew  v.  Haggerty  (1889)  81  Me.  231. 

''6  Law  Quart.  Rev.  451. 

"Winton  v.  Winton,  supra,  footnote  12. 

"Y.  B.  21  H.  VII,  18  pi.  30.  "If  I  give  a  man  my  cow  or  my  horse, 
he  may  take  the  one  or  the  other  at  his  election ;  and  the  cause  is  that 
immediately  by  the  gift  the  property  is  in  him  and  that  of  the  one  or  the 
other  at  his  will."  Rede,  T.,  in  Kilpin  v.  Raley  (1892)  8  L.  T.  290. 
Harrel  v.  Nicholson  (1904)"  119  Ga.  458.  46  S.  E.  623;  Moore  v.  Cline 
(1902)  115  Ga.  405,  41  S.  E.  614  (semble) ;  Morgan  v.  Williams  (1918) 
179  Ky.  428,  200  S.  W.  650;  Coleman  v.  Parker  (1873)  114  Mass.  30; 
Howe  V.  Ripka  (1908)  199  Mass.  359,  85  N.  E.  88;  Rav  v.  Hooper 
(Mo.  1918)  204  S.  W.  30;  Trow  v.  Shannon  (1879)  78  N.  Y.  446;  Liebe  v. 
Battmann    (1898)    33   Ore.   241,   54   Pac.    179. 

"Sir  Frederick  Pollock  in  his  note  on  Gifts  of  Chattels  Without 
Delivery,  6  Law  Quart.  Rev.  446,  argues  that  the  donee  would  acquire  a 
right  to  a  possessory  action  against  a  stranger  who  took  the  chattel  from 
the  donor  without  color  of  right.  This  view,  however,  has  not  found 
acceptance  in  judicial  opinion. 
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makes  oral  gift  of  it  to  a  third  person  and  the  bailee  undertakes  to 
hold  the  chattel  for  the  donee,  the  gift  is  complete.^^  In  each  of  these 
cases  delivery  is  dispensed  with  because  possession  is  vested  in  the 
donee,  or  in  a  third  person  for  the  donee,  without  the  necessity  of 
manual  delivery  of  the  subject  of  gift  and  all  the  requirements  for 
transfer  of  ownership  according  to  the  ancient  doctrine  of  seisin  are 
thus  satisfied. 

Moreover,  the  requirement  that  the  possession  be  vested  in  the 
donee  may  be  met  without  actual  delivery  of  the  subject  of  the  gift 
when  it  is  possible  to  place  ^the  donee  in  possession  by  granting  him 
the  exclusive  dominion  over  the  place  in  which  the  subject  of  gift  is 
located,  as  by  the  delivery-  of  a  key  of  a  safe  deposit  box  or  trunk  in 
which  the  subject  of  gift  is  placed.'* 

It  is  almost  inevitable  that,  as  the  technical  significance  of 
seisin  as  an  element  of  transfer  by  gift  fades  into  the  background, 
courts  should  evidence  a  tendency  to  accept  other  evidence  equally 
corroborative  of  the  intent  to  give,  in  lieu  of  the  delivery  or  vesting 
of  possession  in  the  donee.  The  courts  did  something  akin  to  this  in 
the  reign  of  Edward  IV  when  they  recognized  a  gift  of  a  chattel  by 
deed  as  valid  without  change  of  possession  of  the  chattel  itself.'* 

Thus  the  registration  of  a  cattle  brand  by  a  father  in  the  name  of 
his  child  and  the  branding  of  cattle  in  the  possession  of  the  father  with 
the  intention  of  giving  them  to  the  child  was  held  to  be  a  good  gift  of 
the  cattle  to  the  child,  on  the  ground  that  the  "delivery^'  might  be 
"symbolical"  or  "constructive"  without  any  actual  change  of  posses- 
sion.^°  Sirnilarly,  in  two  recent  New  York  cases  it  was  held  that  when 
the  donor  wrote  a  letter  making  a  gift,  the  subject  of  which  was  in  the 
one  case  in  the  possession  of  a  bailee  for  the  donor,  and  in  the  other 
in  the  possession  of  the  donor,  the  delivery  of  the  letter  was  an  effec- 
tive "symbolical  delivery"  of  the  subject  of  g^ift  in  all  respects  equivalent 
to  an  actual  delivery  of  it.^' 

"NTiller  v.  Le  Piere  (1883)  136  Mass.  20.  But  a  gift  by  the  bailee 
assented  to  by  the  donee  will  not  be  effective  unless  the  bailee  undertakes 
to  hold  for  the  donee.  Douglas  v.  Douglas  (1869)  22  L.  T.  (N.  S.)  127. 
And  see  6  Law  Quart.  Rev.  446,  449.  The  similarity  of  the  doctrine 
to  that  of  novation  is  obvious. 

"Allen  V.  Smith  (Cal.  1918)  176  Pac.  365;  Thomas'  Admr.  v.  Lewis 
(1892)  89  Va.  1,  15  S.  E.  389.  And  see  14  Amer.  &  Eng.  Ency.  (2nd  ed.) 
1022.  But  there  must  be  an  intention  to  confer  dominion  on  the  donee  and 
a  surrender  of  control  by  the  donor.  In  re  Fithian  (1918)  103  Misc.  56B, 
170  N.  Y.  Supp.  750;  Matter  of  Van  Alst>-ne  (1913)  207  N.  Y.  298,  100 
N.  E.  802;  Young  v.  Young  (1880)  80  N.  Y.  422. 

•7  Edw.  IV,  pi.  14,  fol.  29. 

"Hillebrand  v.  Brewer  (1851)  6  Tex.  51. 

"Hawkins  v.  Union  Trust  Co.  (1919)  187  App.  Div.  472,  175  N.  Y. 
Supp.  694;  Matter  of  Cohn  (1919)  187  App.  Div.  392,  176  N.  Y.  Supp.  492. 
It  is  significant  that  in  Danby  v.  Tucker,  supra,  footnote  5,  in  which  Baron 
Pollock  doubted  Irons  v.  Smallpiece,  he  upheld  a  gift  of  several  articles 
only  one  of  which  were  delivered  to  the  donee,  as  a  symbolical  delivery  of 
the  articles  which  remained  in  the  actual  possession  of  the  donor.  The 
same  result  might  be  reached  by  a  somewhat  different  process  of  reason- 
ing in  jurisdictions  where  by  statute,  a  seal  is  not  essential  to  the  validity 
of  a  deed.  A  mere  written  declaration  of  the  gift  delivered  to  the  donee  or 
to  someone  for  him,  would  officially  have  the  effect  of  a  deed  and  transter 
ownership  in  a  chattel.     See  Sanders  v.  Partridge   (1871)   108  Mass.  556. 
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The  varying  circumstances  under  which  a  gift  may  be  made  effec- 
tive without  a  manual  delivery  of  the  subject  of  the  gift  suggest  several 
questions  as  to  the  real  meaning  and  effect  of  the  recent  case  of 
Whatley  v.  Mitchell  (Ga.  1919)  100  S.  E.  229,  decided  by  ths  Court  of 
Appeals  of  Georgia.  The  facts  of  the  case  were  identical  with  those  of 
Irons  V.  Stnallpiece.  A  grandfather  whose  grandchild  resided  with  him 
stated  that  he  had  given  a  heifer  to  the  grandchild.  The  heifer 
remained  on  the  premises  where  both  donor  and  donee  continued 
to  reside.  On  this  evidence  a  verdict  of  a  jury  sustaining  a  gift  of  the 
heifer  to  the  grandchild  was  upheld  and  a  judgment  for  the  donee 
affirmed.  The  court  held  that  while  delivery  is  essential  to  a  valid 
gift,  actual  manual  delivery  is  not  required.  "The  mere  fact  that  the 
donee  of  personalty  allows  possession  of  the  personalty  to  remain  with 
the  donor  will  not  necessarily  defeat  the  gift."  The  evidence  in  the  case 
was  therefore  deemed  sufficient  to  authorize  the  inference  "that  the 
donor  parted  with  his  title  and  relinquished  all  dominion  and  ownership 
over  the  property  thereby  constituting  a  valid  gift." 

It  is  not  clear  whether  the  court  by  its  use  of  the  term  "delivery" 
as  applied  to  the  facts  intended  to  hold  that  a  gift  might  be  effec- 
tuated by  something  less  than  vesting  possession  in  the  donee,  or 
whether  its  holding  was  that  there  was  sufficient  evidence  to  infer  a 
vesting  of  possession  in  the  donee  either  temporary  or  permanent.  It 
is  of  course  well  settled  that  the  possession  of  the  donee  need  not  be 
continuous.  He  may  bail  the  gift  with  the  donor  without  invalidating 
the  gift." 

The  Georgia  Code  seems  to  require  a  vesting  of  possession  in  the 
donee  by  requiring  "a  renunciation  of  dominion  by  the  donor  and  the 
transfer  of  dominion  to  the  donee",  although  it  recognizes  that  manual 
delivery  is  not  always  essential  for  that  purpose.^^  This  was  the  hold- 
ing of  the  Georgia  courts  in  earlier  cases  interpreting  the  code  provi- 
sions relating  to  gifts,^*  which  seemed  to  make  a  similar  requirement. 
This  was  also  the  common  law  rule  in  Georgia. ^'^  It  would  seem, 
therefore,  that  neither  the  statute  nor  the  history  of  the  subject  as 
developed  in  the  courts  of  Greorgia  would  warrant  the  conclusion  that 
an  oral  gift  could  be  made  effective  by  anything  less  than  a  vesting 
of  possession  in  the  donee. 

Nor  would  it  appear  that  the  evidence  in  Whatley  v.  Mitchell  was 
sufficient  to  uphold  the  verdict  of  the  jury.  Even  where  delivery  is 
essential  to  the  vesting  of  the  possession  in  the  donee,  it  may  be  inferred 

"Dinnean  v.  Dinnean  (1915)  90  Misc.  121,  152  N.  Y.  Supp.  587. 

""Actual  manual  delivery  is  not  essential  to  the  validity  of  the  gift 
Any  act  which  indicates  a  renunciation  of  dominion  by  the  donor  and 
the  transfer  of  dominion  by  the  donee  is  a  constructive  delivery."  Ga. 
Code,  §  4147  (formerly  §  3567).  See  §  4144  of  the  Ga.  Code  (old  §  3564) 
infra,  footnote  24,  stating  requisites  of  a  gift. 

^Poullain  vi  Poullain,  supra,  footnote  12;  Harrell  v.  Nicholson,  supra, 
footnote  IS;  Hall  t;.  Simmons  (1906)  125  Ga.  801.  54  S.  E.  751.  "To  con- 
stitute a  valid  gift  there  must  be  the  intention  to  give  by  the  donor, 
acceptance  by  the  donee,  and  delivery  of  the  article  given  or  some  act 
accepted  by  the  law  in  lieu  thereof".  Ga.  Code  §  3564  (now  §  4144)  com- 
mented on  in  Harrell  v.  Nicholson,  supra.  Anderson  zf.  Baker  (1846)  1 
Ga.  595. 

"Carswell  v.  Ware  (1860)  30  Ga.  267;  Black  v.  Thornton  (1860)  31 
Ga.  641. 
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from  evidence,  of  an  expressed  intent  of  the  donor  to  make  a  gift  of  prop- 
erty in  his  possession,  coupled  with  proof  of  subsequent  possession  by  the 
donee  or  exercise  of  dominion  over  the  subject  of  grift  by  the  donee.^ 
But  in  the  instant  case  this  proof  was  lacking  and  the  only  evidence  of 
change  of  possession  was  the  expressed  intention  of  the  donor  to  make 
the  gift,  the  physical  location  and  control  of  which  remained,  so  far  as 
appears,  unchanged  and  this  does  not  seem  to  justify  any  inference  that 
the  subject-matter  of  the  gift  was  either  delivered  to  the  donee  or  that 
the  dominion  over  it  had  been  transferred  as  required  by  the  statute. 
This  was  the  view  of  the  Supreme  Court  of  Georgia  before  the  adop- 
tion of  the  Georgia  Code^^  and  it  seems  to  be  the  efiFect  of  the  decision 
in  Cowdrey  v.  Barksdale.^^  It  is  supported  by  authority  in  other 
jurisdictions."^ 

H.  F.  S. 


The  Liability  of  a  Railroad  After  Restoration  of  Property  for 
Expenses  of  Receiver.smip. — American  equity  courts  have  appointed 
receivers  to  operate  railroads  without  express  statutory  authority.^ 
They  are  rather  reluctant  to  exercise  this  discretionarv  power,  but  will 
do  so  when  it  is  for  the  interest  of  all  parties.^  The  receiver  is  an  officer 
of  the  court^  whose  duty  it  is  to  operate  the  railroad  to  the  best  advan- 
tage and  benefit  of  the  parties  concerned,  and  he  is  often  called  a 
a  quasi-trustee,*  differing  from  a  trustee  in  that  he  has  not  legal  title 

"Moore  V.  Clinc,  suf'ra,  footnote  15;  Morgan  t'.  Williams,  supra,  foot- 
note 15;  Trow  v.  Shannon,  supra,  footnote  15;  Rex  v.  Hunts  (1^97)  16 
App.  Div.  540,  44  N.  Y.  Supp.  988. 

"Anderson  v.  Baker,  supra,  footnote  25.  Lumpkin,  J.,  said  at  p.  601  : 
"On  what  principle  is  it  that  the  fact  of  delivery  is  to  he  presumed  from 
the  other  fact,  that  the  donor  said  she  had  given  the  propcrtv?  On  what 
principle  can  it  be  fairly  inferred  that  the  donor,  who  remains  in  pos- 
session of  the  property,  has  relinquished  the  dominion  of  the  same  to 
the  donee,  by  proof  of  the  fact  that  the  donor  said  she  had  given  the 
negroes  to  the  donee?  Does  the  fact  that  the  donor  declare  she  has 
given  the  negros  to  the  donee,  also  prove  a  delivery  of  them  to  her?  If 
the  fact  of  deliverj-  is  necessarily  included  in  the  act  of  giving  the  prop- 
erty by  parol,  then  further  proof  of  delivery  is  not  necessary;  but  if  the 
fact  of  delivering  the  possession  is  not  necessarily  included  in  the  act  of 
giving  the  property  by  parol,  then  it  would  seem  there  ought  to  i)e  evidence 
to  establish  the  act  of  giving  the  property  by  parol  on  the  part  of  the 
donor;  and  evidence  of  some  act  going  to  establish  the  delivery  also,  in 
order  to  make  a  perfect  parol-gift." 

"(Ga.  1915)  85  S.  E.  617. 

""Reynolds  v.  Hanson  (Mo.  App.  1917)  191  S.  W.  1030;  Rimncls 
V.  Anderson  (Iowa  1919)  173  N.  W.  90  (semblc)  ;  cf.  Haynes  z:  Green 
(Ark.  1919)  209  S.  W.  67. 

M  Clark,  Receivers,  §  249.  Davis  v.  Gray  (1872)  83  U.  S.  203.  Cf. 
Macom  &  Western  R.  R.  v.  Parker   (1851)  9  Ga.  377. 

"Wallace  v.  Loomis  (1877)  97  U.  S.  146;  Stevens  v.  Davidson  (1868) 
59  Va.  819;  Meyer  v.  Johnston  (1875)   53  Ala.  237. 

'Atlantic  Trust  Co.  v.  Chapman  (1908)  208  U.  S.  360.  28  Sup.  Ct.  406; 
Quincy  M.  &  P.  R.  R.  v.  Humphreys  (1892)  145  U.  S.  82,  12  Sup.  Ct. 
787;  Bell  v.  American  Protective  League  (1895)  163  Mass.  588.  40  N.  E.  857. 

*1  Clark,  op.  cit.,  §  786;  2  Beven,  Negligence  (3rd  ed.)   1266. 
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to  the  property  which  still  remains  in  the  former  owners.'  The  court 
has  absolute  power  over  the  receiver"  who  can  bind  the  property  in  his 
possession  only  when  the  court  has  in  advance  consented  to  the  con- 
tract or  has  later  ratified  it,  and  a  person  contracting  with  a  receiver  is, 
by  that  very  fact,  put  on  notice  of  the  court's  power.''  The  receiver 
is  liable  in  his  official  capacity  only,^  but  the  court  may  require  the 
receiver  to  reimburse  the  fund  if  he  has  exceeded  the  powers  delegated 
to  him.  3  While,  therefore,  the  receiver  is  not  personally  liable  for  the 
torts  committed  in  the  management  and  operation  of  the  road  unless 
caused  by  his  own  neglect^"  or  unauthorized  act,  he  is  undoubtedly 
responsible  in  his  official  capacity  during  his  tenure  of  office  for  the 
wrongs  of  his  agents  and  subordinates.^^  Formerly,  a  receiver  could 
not  be  sued  without  the  plaintiflPs  obtaining  permission  from  the 
court,^*  which,  however,  was  usually  granted  unless  the  suit  appeared 
to  be  unfotmded  and  vexatious.^^  Recent  statutes^*  have  made  the 
consent  of  the  court  unnecessary  and  now  one  can  sue  a  receiver  in  a 
court  other  than  the  one  which  appointed  him^'  and  judgment  obtained 
in  that  court  is  conclusive  as  to  the  amount,"  although  the  time  and 

'Keeney  v.  Home  Ins.  Co.  (1877)  71  N.  Y.  396;  Murtey  v.  Allen  (1899) 
71  Vt.  377,  45  Atl.  752;  see  Chicago  Union  Bank  v.  Kansas  City  Bank 
(1890)  136  U.  S.  223.  236,  10  Sup.  Ct.  1013,  1017;  Stokes  v.  Hoffman 
House  (1901)  167  N.  Y.  554,  60  N.  E.  669;  but  see  State  v.  Norfolk  S:  S. 
Ry.  (1910)   152  N.  C.  785,  67  S.  E.  42. 

'Atlantic  Trust  Co.  v.  Chapman,  supra,  footnote  3 ;  Quincy  M.  &  P.  R.  R. 

V  Humphries,  supra,  footnote  3;   Farmers'  Loan  &  Trust  Co.  v.  Central 
R.  &  Banking  Co.  (D.  C.  1895)  166  Fed.  Z2,2. 

'Chicago  Deposit  Vault  Co.  v.  McNulta  (1894)  153  U.  S.  554,  14  Sup. 
Ct.  915;  Lehigh  Coal  &  Nav.  Co.  v.  Central  R.  R.  of  N.  J.  (1882)  35 
N.  J.  Eq.  426. 

'Archambault  v.  Piatt   (1899)    173  Mass.  249.  53  N.  E.  816;   McNulta 

V  Ensch    (1890)    134  111.  46,  24  N.   E.  631;   Farmers'  Loan  &  Trust  Co. 
V.  Central  R.  R.  of  Iowa  (D.  C,  1880)  7  Fed.  537. 

•Haines  v.  Buckeve  Wheel  Co.  (C.  C.  A.  1915)  224  Fed.  289;  Gutterson 
&  Gould  V.  Lebanon  Iron  &  Steel  Co.  (D.  C.  1907)  151  Fed.  72;  see  Van- 
derbilt  v.  Central  R.  R.  (1887)  43  N.  J.  Eq.  669. 

"Archambault  v.  Piatt,  supra,  footnote  8;  McNulta  v.  Ensch,  supra,  foot- 
note 8.  Where  himself  a  wrongdoer,  he  is  held  personally.  Gutterson 
&  Gould  V.  Lebanon  Iron  &  Steel  Co.,  supra,  footnote  9. 

"Texas  &  P.  Rv.  v.  Cox  (1892)  145  U.  S.  593,  12  "Sup.  Ct.  905;  Little 
V.  Dusenberry  (1884)  46  N.  J.  L.  614.  But  on  discharge,  his  official  liability 
perforce  ends.  Archambault  v.  Piatt,  supra,  footnote  8;  Tobin  v.  Central 
Vt.  Ry.  (1904)   185  Mass.  337,  70  N.  E.  431. 

"Barton  v.  Barbour  (1881)  104  U.  S.  126;  see  Kirk  v.  Kane  (1901) 
87  Mo.  App.  274. 

"Palvs  V.  Jewett  (1880)  32  N.  J.  Eq.  302;  Parker  v.  Browning  (N.  Y. 
1840)  8  Paige  388. 

"24  Stat.  554,  U.  S.  Comp.  Stat.  1916.  §  1048;  2  Vern.  &  S.  Civ.  St., 
Tex.  1914,  §  2146;  1  Clark,  op  cit.  §  813. 

•"Erb  V.  Morasch  (1900)  177  U.  S.  584,  20  Sup.  Ct.  819;  McNulta  -c/. 
Lochridge  (1891)  137  111.  270,  27  N.  E.  452,  afd.  O8?0)  141  U.  S  327 
12  Sup.  Ct.  11;  cf.  Texas  &  P.  Ry.  v.  Johnson  (1894)  151  U.  S.  81,  14 
Sup.  Ct.  250. 

"St.  Louis  S.  W.  Rv.  V.  Holbrook  (C.  C.  A.  1896)  7i  Fed.  112;  Kluepher 
V.  Osborne  (1913)   177  111.  App.  384. 
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manner  of  payment  rests  in  the  discretion  of  the  court  superintending 
the  receivership.^^  Where  the  suit  is  brought  against  the  receiver 
personally,  it  is  of  course  unnecessary  to  ask  leave  of  the  court,  as  the 
fund  in  charge  of  the  court,  is  not  affected  thereby.^* 

In  a  recent  case.  Best  &  Russell  Cigar  Co.  v.  WiUiam  Reese  Co. 
(Tex.  1919)  210  S.  W.  317,  the  railroad  and  receiver  were  both  sued  for 
loss  of  goods  in  transportation,  the  loss  occurring  while  the  railroad 
was  in  the  hands  of  a  receiver,  but  not  as  a  result  of  his  personal 
negligence.  The  receivership  was  discharged  before  the  trial  by  the 
appointing  court  and  the  property  was  returned  to  the  railroad.  The 
court  held  that  the  receiver  was  not  liable  since  his  responsibility,  exist- 
ing only  while  he  was  an  official  of  the  court,  terminated  with  his  dis- 
charge, and  that  the  railroad  would  not  be  liable  unless  it  was  shown  that 
there  were  profits  during  the  receivership,  or  that  the  earnings  had  been 
invested  in  betterments  which  passed  into  the  hands  of  the  railroad, 
or  that  the  railroad  had  received  back  the  property  and  had  assumed 
the  liabilities  which  the  court  imposed  as  a  condition  of  the  return  of 
the  property.  That  the  receiver  could  not  be  held  either  personally 
or  in  his  official  capacity  is  clear  on  the  principles  stated  above;  but 
why  was  it  that  the  railroad  was  not  made  liable  ? 

It  is  well  established  that  a  receiver  in  control  of  a  railroad  is 
liable  for  expenses  incurred  under  the  receivership  to  the  extent  of 
the  earnings  and  funds  in  his  possession  and  that  such  expenses  have 
priority  over  mortgages  previoiisly  recorded.^®  This  has  been  held  to 
include  personal  injuries  or  wrongs  to  third  parties  through  the 
negligence  of  the  receiver's  employees.^''  Where  the  income  proves 
insufficient  even  the  corpus  can  be  subjected  to  liability  for  operating 
expenses  incurred  under  the  receivership.^^  Where  the  corpus  is  so 
subjected  specificially  by  court  order  after  i)etition  for  a  receiver  by 
the  mortgage  creditors,  the  co\irts  are  unanimous  in  allowing  such 
preferences^  on  the  ground  that  the  appointment  is  not  a  matter  of 

"Dillingham  v.  Hawk  (C.  C.  A.  1894)  60  Fed.  494;  see  Kliiepher  v. 
Osborne;  supra,  footnote  16;  Alderson,  Receivers,  §  587. 

"Kirk  z\  Kane,  supra,  footnote  12;  cf.  Curran  x;.»  Craig  (D.  C.  1884) 
22  Fed.  101. 

"Brown  v.  Winterbotom  (1918)  98  Oh.  St.  127,  120  N.  E.  292;  Robin- 
son V.  New  York  &  S.  I.  El.  Co.  (1904)  99  App.  Div.  509,  91  N.  Y.  Supp. 
153;  Hand  v.  Savannah  &  Charleston  R.  R.  (1881)  17  S.  C.  219;  see  St. 
Louis  etc.  R.  R.  v.  Cleveland  etc.  Ry.  (1888)  125  U.  S.  658,  8  Sup.  Ct. 
1011;  see  Fosdick  v.  Schall  (1878)  99  U.  S.  235.  Expenses  incurred  in 
certain  circumstances  immediately  prior  to  the  receivership  are  also 
payable  out  of  the  same  funds.  Southern  Ry.  v.  Carnegie  Steel  Co.  (1900) 
176  U.  S.  257,  20  Sup.  Ct.  347;  Central  Trust  Co.  v.  East  Tenn.  V.  &  G. 
R.  R.  (C.  C.  A.  1897)  80  Fed.  624. 

"Brown  v.  Winterbotom,  supra,  footnote  19;  Anderson  v.  Condict 
(C.  C.  A.  1899)  93  Fed.  349;  St.  Louis  Union  Trust  Co.  v.  Texas  So. 
Ry.  (1910)  59  Tex.  Civ.  App.  157,  126  S.  W.  1296;  contra,  St.  Louis 
Trust  Co.  V.  Riley  (C.  C.  A.  1895)  70  Fed.  32. 

*^Brown  v.  Winterbotom,  supra,  footnote  19;  McLean  v.  Placeville  & 
S.  V.  R.  R.  (1885)  66  Cal.  606,  6  Pac.  748;  St  Louis  S.  W.  Ry.  v.  Hol- 
brook,  supra,  footnote  16;  see  Atlantic  Trust  Co.  v.  Champman,  supra 
footnote  3;  see  Cross  v.  Evans  (C.  C.  A.  1898)  86  Fed.  1;  contra.  Hand 
V.  Savannah  &  Charleston  R.  R.,  supra,  footnote  19. 

"St.  Louis  Union  Trust  Co.  v.  Texas  So.  Ry.,  supra,  footnote  20,  see 
Fosdick  V.  Schall,  supra,  footnote  19. 
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duty  but  of  discretion,  and  the  court  in  exercising  its  discretion  may 
impose  such  conditions  as  will  do  justice  to  all  parties.  It  would  seem 
only  proper  that  those  who  are  to  benefit  by  the  receivership  and  who 
ask  for  the  continued  operation  of  the  road  should  have  their  claims 
paid  after  the  discharge  of  those  expenses  which  are  the  natural  results 
of  sut;h  operation.'^  Where  in  spite  of  the  objection  of  some  of  the 
mortgage  creditors  a  receiver  is  nevertheless  appointed,  this  should  be 
the  rule  because  of  the  public  nature  of  the  railroad. 

Since  then  the  corpus  is  chargeable  with  operating  expenses  during 
the  receivership  and  such  expenses  have  priority  over  previously 
recorded  mortgages,  why  should  the  corpus  not  be  so  burdened  after 
the  receiver  has  returned  the  property  to  the  owners?  It  is  true  that 
under  the  earlier  law  as  shown  above,  it  was  discretionary  with  the 
court  to  allow  a  suit  against  the  receiver.  However,  since  the  statutes 
removing  such  discretion,  the  power  of  courts  to  defeat  the  priority 
due  operating  expenses  has  been  eliminated  and  such  priority  would 
seem  on  principle  to  be  a  matter  of  right.^  If  this  is  so,  such  expenses 
have  given  rise  to  a  true  equitable  right  in  the  property  ahead  of  the 
mortgage  and  upon  the  return  of  the  property,  that  right  ought  not  to 
be  defeated.  The  principal  case  turned  on  the  fact  that  the  receiver 
under  whom  the  liability  had  been  incurred  was  not  the  agent  of  the 
railroad  company.  However,  if  an  equitable  right  in  the  corpus  was 
created  during  the  receivership,  no  question  of  agency  is  actually 
involved.  The  railroad  in  the  principal  case,  not  being  an  innocent 
purchaser  for  value,  is  somewhat  analogous  to  a  donee  who  takes  the 
res  subject  to  all  outstanding  equities.  If  there  are  betterments  at 
the  time  of  the  return,  courts  are  agreed  that  such  betterments  are 
chargeable  on  the  ground  of  unjust  enrichment,^*  so,  also,  if  the 
property  has  been  restored  on  the  express  condition  that  the  liabilities 
incurred  by  the  receiver  shall  be  met.^*  Even  in  the  absence  of  such 
circtmistances,  the  railroad  should  not  be  in  a  better  position  than 
before  the  return  and  a  more  just  result  could  have  been  reached  by 
holding  the  railroad  on  ordinary  equitable  principles. 

"Brown  v.  Winterbotom,  supra,  footnote  19;  Robipson  v.  New  York 
S.  I.  El.  Co.,  sttpra,  footnote  19. 

"*In  Brown  ?'.  Winterbotom,  supra,  footnote  19,  it  is  stated  that 
expenses  of  this  character  "must"  be  paid  out  of  funds  in  the  hands  of 
the  receiver.  The  case  is  not  clear  as  to  whether  this  is  to  be  taken 
literally.  In  Robinson  v.  New  York  S.  I.  El.  Co.,  supra,  footnote  19,  the 
court  seems  to  have  considered  such  a  claim  to  be  a  right  and  not 
something  merely  within  the  court's  discretion.  Contra,  St.  Louis  Union 
Trust  Co.  V.  Texas  So.  Ry.  supra,  footnote  20. 

^Bartlett  v.  Cicero  Light  Co.  (1898)  177  111.  68,  52  N.  E.  339;  Texas 
Pacific  Rv.  V.  Johnson  (1890)  76  Tex.  421,  13  S.  W.  463;  Texas  &  Pac. 
Ry.  V.  Bloom  (1897)  164  U.  S.  636,  17  Sup.  Ct.  216.  In  the  following 
cases  the  railroad  was  not  liable  as  no  betterments  were  shown :  Ft.  Worth 
&  R.  G.  Ry.  V.  Burleson  (Tex.  1919)  214  S.  W.  617;  Hosey  v.  Weaver 
(Tex.  1915)  175  S.  W.  1089.  Since  the  cases  here  cited  make  the  existence 
of  betterments  the  test  of  liability  they  are  inferentially  authority  against 
the  view  that  the  company  should  be  liable  in  the  principal  case.  That 
case,  therefore,  may  fairly  be  said  to  follow  the  existing  general  rule 
which,  it  is  submitted,  however,  is  not  sound  on  principle. 

"Missouri  K.  &  T.  Ry.  v.  Chilton  (1894)  7  Tex.  Civ.  App.  183,  27  S.  W. 
272.  The  same  rule  applies  to  purchasers  at  a  foreclosure  sale.  Hanlon  v 
Smith  (D.  C.  1909)  175  Fed.  192;  Farmers'  Loan  &  Trust  Co.  v.  Central 
R.  R.,  supra,  footnote  8. 
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Jurisdiction  Over  XoN-REsroExi  Corporations. — Early  opinions 
of  the  courts  expressed  the  view  that  a  corporation  could  have  a  legal 
existence  only  in  the  state  in  which  it  was  created.'^  But  this  narrow 
conception  was  found  inconvenient  and  resulted  in  the  rule  that  a 
foreign  corporation  could  be  sued  in  any  state  where  it  was  ''doing 
business".-  It  is  generally  laid  down  that  three  conditions  are  requisite 
to  give  a  court  jurisdiction  in  personam  over  such  a  corporation,  viz., 
(1)  that  the  corporation  is  doing  business  within  the  state,  (2)  that 
the  business  is  transacted  by  an  agent  appointed  by  the  corporation, 
(3)  the  existence  of  a  local  law  authorizing  service  on  the  agent  of  such 
a  corporation.^ 

None  of  these  requisites  furnish  much  difficulty  except  the  first. 
The  phrase  "doing  business"  has  had  to  be  interpreted  by  the  courts  in 
several  classes  of  cases :  notably  where  a  state,  in  pursuance  of  its  rights 
to  exclude  foreign  corporations,  has  imposed  statutory  provisions  upon 
such  corporations  "doing  business"  in  the  state.  Thus  it  has  been  held 
that  isolated  transactions*  or  the  continuation  of  liability  under  con- 
tracts of  guaranty  previously  made,^  will  not  bring  a  corporation  within 
the  statutory  provisions.  But  it  by  no  means  follows  that  this  inter- 
pretation of  what  constitutes  "doing  business"  will  be  applied  as  the 
test  of  whether  a  foreign  corporation  is  amenable  to  process.^  The 
jurisdiction  of  the  court  depends  not  upon  the  interpretation  of  the 
meaning  and  intent  of  legislative  enactments  regulating  the  "entrance" 
of  foreign  corporations,  but  rather  upon  whether  the  corporation  has 
put  itself  in  such  a  position  that  it  is  reasonable  for  the  courts  of  the 
state,  in  respect  to  the  particular  suit,  to  have  control  over  it.'' 

In  a  recent  case,  Pemhleton  v.  Commercial  Men's  Ass'n.  (111.  1919) 
124  N.  E.  355,  this  question  was  directly  raised,  the  Illinois  court 
refusing  to  enforce  a  personal  judgment  rendered  by  a  Nebraska  court 
against  an  Illinois  corporation  on  the  ground  that  that  court  had  lacked 
jurisdiction.  The  corporation  was  a  mutual  benefit  organization  to 
which  anyone  in  good  standing  might  be  admitted  upon  payment  of  a 
$2.00  fee,  but  such  admission  was  not  to  be  effective  until  the  fee  was 

'See  Peckham  v.  North  Parish  in  Haverhill  (1834)  33  Mass.  274,  286; 
M'Queen  z:  Middletown  Mfg.  Co.   (N.  Y.  1819)    16  Johns.*  5,  7. 

=See  St.  Clair  v.  Cox  (1882)  106  U.  S.  350,  355.  1  Sup.  Ct.  354. 

'See  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratlev  (1899)  172  U.  S. 
602,  618.  19  Sup.  Ct.  308;  Armstrong  v.  N.  Y.  Central  etc.  R.  R.  (1915) 
129  Minn.  108,  151  N.  W.  917. 

Tenn.  Collieries  Co.  v.  McKecver  (1905)  r83  N.  Y.  98,  75  N.  E.  935; 
Delaware  &  Hudson  Canal  Co.  v.  Mahlenbrock  (1899)  63  N.  T.  L.  281, 
43  Atl.  978;  Cooper  Mfg.  Co.  v.  Ferguson  (1885)  113  U.  S.  727,  5  Sup. 
Ct.  739. 

'American  Fidelity  Co.  v.  Leahy  (N.  Y.  1919)  178  N.  Y.  Supp.  511. 

"'But  activities  insufficient  to  make  out  the  transaction  of  business 
within  the  meaning  of  those  statutes,  may  yet  be  sufficient  to  bring  the 
corporation  within  the  state  so  as  to  render  it  amenable  to  process." 
Tauza  v.  Susquehanna  Coal  Co.  (1917)  220  N.  Y.  259,  115  N.  E.  915. 
Colorado  Iron-Works  v.  Sierra  Grande  Min.  Co.  (1890)  15  Colo.  499,  25 
Pac.  325. 

jurisdiction  over  a  foreign  corporation  does  not  depend  upon  the  exist- 
ence of  a  local  statute.  Barrow  S.  S.  Co.  v.  Kane  (1898)  170  U.  S.  100, 
18  Sup.  Ct.  526.  Such  a  statute  merely  limits  the  control  of  the  court  by 
compelling  compliance  with  its  requirements. 
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received  in  Illinois  and  the  application  for  membership  accepted.  In 
connection  with  the  premium  notices,  the  company  sent  out  a  request 
to  its  policy  holders  to  secure  new  members.  This  they  were  to  do 
without  compensation  and  the  membership  fee  was  to  be  sent  to  the 
main  office  for  acceptance.  Service  was  made  upon  one  of  the  jwlicy 
holders  as  "agent"  of  the  company.  The  Illinois  court  held  that  the 
transactions  of  the  company  did  not  constitute  "doing  business"  within 
the  state  of  Nebraska  and  that  the  court  of  that  state  had  acted 
without  jurisdiction. 

Each  case  must  be  decided  on  its  particular  facts.*  The  corporation 
must  be  transacting  its  affairs  in  such  a  manner  as  to  warrant  the 
inference  that  it  has  subjected  itself  to  the  laws  of  the  state.^  The 
mere  presence  of  an  agent  of  the  corporation  is  not  in  itself  siifficient 
for  the  court  to  assume  jurisdiction.^"  Something  further  must 
appear.^  ^  But  contrary  to  where  interpretation  of  a  statute  regulating 
the  "entrance"  of  a  corporation  is  involved,  a  corporation  may,  by  a 
single  transaction,  be  deemed,  so  far  as  that  transaction  is  concerned, 
to  be  "doing  business".^^  And  where  an  agent  is  sent  into  a  state  to 
adjust  differences  arising  out  of  contracts  made  without  the  state, 
valid  service  may  be  made  on  him  in  suits  on  such  contracts.*^  While 
the  mere  solicitation  of  business  by  the  agent  of  a  foreign  corporation,^* 
unless  he  has  authority  to  make  binding  contracts,^"*  does  not  constitute 
"doing  business"  so  as  to  make  the  corporation  amenable  to  service  of 

*See  Peoples  Tobacco  Co.  v.  American  Tobacco  Co.  (1918)  246  U.  S. 
79,  87,  38  Sup.  Ct.  233. 

•See  St.  Louis  &  Southwestern  Ry.  v.  Alexander  (1913)  227  U.  S.  218. 
226,  33  Sup.  Ct.  245 :  "in  order  to  render  a  corporation  amenable  to  service 
of  process  in  a  foreign  jurisdiction  it  must  appear  that  the  corporation  is 
transacting  business  in  that  district  to  such  an  extent  as  to  subject  it  to 
the  jurisdiction  and  laws  thereof". 

"As  to  a  distinction  between  the  presence  of  a  general  officer  of  the 
corporation  and  a  mere  agent,  see  18  Columbia  Law  Rev.  67,  68. 

"St.  Clair  V.  Cox,  supra,  footnote  2. 

"Colorado  Iron  Works  v.  Sierra  Grande  Min.  Co.,  supra,  footnote  6. 

"Premo  Specialty  Mfg.  Co.  v.  Jersey-Creme  Co.  (C.  C.  A.  1912)  200 
Fed.  352,  359 :  "The  service  of  process  upon  an  agent  of  a  foreign  cor- 
poration, who  comes  into  the  jurisdiction  of  the  court  upon  the  business 
of  the  corporation  which  is  the  subject  of  the  suit  in  which  service  is 
made,  appears  to  be  above  all  other  classes  of  agents  the  one  upon  whom 
service  should  be  made,  in  order  that  notice  may  be  promptly  given  to 
the  corporation     .     .     ." 

Abbeville  Electric  L.  &  P.  Co.  v.  Western  Electrical  Supply  Co.  (1901) 
61  S.  C.  361,  39  S.  E.  559;  Atkinson  v.  United  States  Operating  Co.  (1915) 
129  Minn.  232,  152  N.  W.  410. 

"Green  v.  C.  B.  &  Q.  Ry.  (1907)  205  U.  S.  530,  27  Sup.  Ct.  595  (This 
case  involved  a  question  of  the  jurisdiction  of  the  federal  court  within  its 
district,  but,  it  would  seem,  the  same  principles  should  apply  as  where  the 
jurisdiction  of  a  state  is  involved)  ;  Goepfert  v.  Compagnie  C^enerale  Trans- 
atlantique  (C.  C.  1907)  156  Fed.  196;  Barnard  v.  Springfield  &  N.  E. 
Traction  Co.  (1916)  274  111.  148.  113  N.  E.  89;  Berger  v.  Pennsylvania 
R.  R.  (1906)  27  R.  I.  583,  65  Atl.  261 ;  Wm.  Grace  Co.  v.  Henry  Martin 
Brick  Mach.  Mfg.  Co.  (C.  C.  A.  1909)  174  Fed.  131. 

"Irons  V.  Rogers  (C.  C.  1908)  166  Fed.  781. 
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process  upon  him,  the  coiirts  are  astute  to  find  something  more.^*  So 
a  continuous  solicitation  of  orders,  coupled  with  the  r^ular  delivery 
of  the  goods  ordered^^  or  the  adjustment  within  a  state  of  claims  on 
insxu*ance  policies  made  without  the  state,^^  constitutes  sufficient  basis 
for  jiirisdiction.  And  one  Illinois  decision  goes  so  far  as  to  hold  that 
"by  taking  a  risk  within  the  state  of  Wisconsin,  it  [the  insurance 
company]  voluntarily  submitted  itself  to  the  law  of  that  state".^^ 

An  insurance  company  securing  new  members  in  another  jurisdic- 
tion would  appear  to  be  engaged  in  more  than  mere  solicitation  in  that 
state.  While  the  contracts  of  insurance  may  have  been  completed  at 
the  home  office,  the  policies  were  forwarded  to,  and  the  members 
resided  in,  the  other  state.  Aside  from  the  transaction  of  its  office 
routine,  such  an  organization  is  primarily  interested  in  its  "risks". 
On  them  depend  its  income  and  its  liabilities.  In  the  regular  course  of 
business  the  company  must  make  payments  and  adjustments  within 
that  state,  and  the  right  of  action  on  a  policy  arises  there  on  the  death 
of  one  of  its  members.  Such  a  corporation  would  appear  to  be 
amenable  to  the  local  jurisdiction  under  the  rule  of  the  Supreme  Court 
which  does  not  require  the  actual  making  of  contracts  to  constitute 
"doing  business".'^ 


The  Exterritorial  Effect  of  the  Seamen's  Act. — In  the  recent 
case  of  The  Stratheam  (C.  C.  A.  5th  Cir.  1919)  256  Fed.  631,  a  British 
seaman  who  had  shipped  at  Liverpool  on  a  British  vessel  and  whose 
demand  for  one  half  of  the  wages  so  far  earned  by  him,  made  after 
arrival  in  American  waters,  had  been  denied,  libelled  the  vessel  in  an 
American  port  for  the  entire  amoimt  earned,  which  amovmt  he  claimed 
under  the  provisions  of  the  Seaman's  Act  of  1915.^    The  British  rule 

"Denver  &  R.  G.  R.  R.  v.  Roller  (C.  C.  A.  1900)  100  Fed.  738. 

"International  Harvester  Co.  v.  Kentucky  (1914)  234  U.  S.  579,  34  Sup. 
Ct.  944.  The  corporation  in  this  case,  in  order  to  prevent  itself  from 
becoming  liable  to  the  local  anti-monopoly  laws,  gave  express  instructions 
to  all  its  agents  not  to  make  any  contracts  within  the  state  but  to  forward 
all  orders  for  approval  outside  the  state.  Nevertheless  it  was  held  that 
the  continuous  solicitations  of  orders  accompanied  with  the  delivery  of 
machines  into  the  state,  rendered  the  corporation  amenable  to  t"he  local 
courts. 

"Lumberman's  Insurance  Co.  v.  Meyer  (1905)  197  U.  S.  407,  25  Sup. 
Ct.  483;  Mutual  Life  Ins.  Co.  v.  Spratley,  supra,  footnote  1.  An  Insurance 
corporation  continues  to  "do  business"  within  a  state  where  it  has  out- 
standing policies,  and  is  subject  to  suit  when  one  of  its  adjusters  is  served. 
Commercial  Mutual  Accident  Co.  v.  Davis  (1909)  213  U.  S.  245.  29  Sup. 
Ct.  445. 

"Firemen's  Ins.  Co.  v.  Thompson  (1895)   155  111.  204,  40  N.  E.  488. 

""International  Harvester  Co.  v.  Kentucky,  supra,  footnote  17. 

*38  Stat.  §§1164,  1165,  U.  S.  Comp.  Stat.  1916,  §322.  "Every  seaman  on 
a  vessel  of  the  United  States  shall  be  entitled  to  receive  on  demand  from 
the  master  of  the  vessel  to  which  he  belongs  one  half  part  of  the  wages 
which  he  shall  have  then  earned,  at  every  port  where  such  vessel,  after 
the  voyage  has  been  commenced,  shall  load  or  deliver  cargo  before  the 
voyage  is  ended  and  all  stipulations  in  the  contract  to  the  contrary  shall 
be  void  .  .  .  Any  failure  on  the  part  of  the  master  to  comply  with 
this  demand  shall  release  the  seaman  from  his  contract  and  he  shall  be 
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which  barred  a  seaman's  claim  for  wages  until  the  completion  of  the 
voyage,  was  urged  upon  the  court  by  the  claimant.  But  the  court  con- 
strued the  provision  applying  the  section  to  "seamen  on  foreign  vessels 
while  in  the  harbors  of  the  United  States"  as  controlling,  and  permitted 
the  libellant  to  recover.  The  case  has  since  been  appealed  to  the 
Supreme  Court. 

The  effect  of  this  decision  is  to  refuse  enforcement  of  a  contract 
perfectly  valid  where  consummated.  However  it  may  seem  to  impair 
the  obligation  of  contract,  it  is  well  settled  that  there  is  nothing  uncon- 
stitutional in  the  refusal  of  a  court  to  enforce  foreign  made  contracts 
where  they  conflict  with  the  public  policy  of  the  forum. ^  Neither  can 
there  be  any  doubt  that  our  courts  have  power  in  such  a  case.  It  is 
true  that  almost  all  the  facts  important  in  determining  the  legal  rela- 
tions of  the  parties,  took  place  outside  of  American  jurisdiction,  but 
the  dominant  fact  that  the  parties  as  well  as  the  res  have  entered  our 
territory,  is  sufficient  to  prevent  any  judgment  from  being  a  mere 
hrutum  fulmen.^  In  cases  of  disputes  concerning  seamen  on  foreign 
vessels,  our  courts  always  have  the  power  to  take  jurisdiction  although, 
for  reasons  of  policy,  they  may  in  some  circumstances  refrain  from 
assuming  it.  But  once  having  acquired  jurisdiction,  the  law  which  a 
court  enforces  is  obviously  its  own,  whether  it  choses  to  follow  the 
rules  of  law  of  some  foreign  jurisdiction  or  the  rules  of  its  own  jurisdic- 
tion.   That  choice  is  one  of  expediency. 

Apart  from  statute,  in  most  cases  involving  contracts  of  seamen 
on  foreign  vessels*  or  torts  committed  on  such  vessels  on  the  high  seas,' 
the  law  of  the  flag  has  been  applied.  But  the  statute  in  the  instant  case 
was  clearly  intended  by  Congress  to  give  seamen  on  foreign  vessels  the 
same  right  to  demand  half  of  what  they  had  earned  during  voyage,  as 
was  given  to  seamen  of  American  vessels.®  In  order  to  benefit  American 
sailors  without  putting  American  shipowners  in  a  position  where 
competition  with  foreign  shipping  interests  might  be  impossible,  it 
was  essential  that  the  Act  be  made  to  apply  to  the  latter  as  well.    The 

entitled  to  full  payment  of  wages  earned  .      .     And  provided  further 

that  this  section  shall  apply  to  seamen  on  foreign  vessels  while  in  harbors 
of  the  United  States  and  the  courts  of  the  United  States  shall  be  open  to 
such  seamen  for  its  enforcement." 

njnion  Trust  Co.  v.  Gross  (1918)  245  U.  S.  413,  38  Sup.  Ct  U7 ;  The 
Kensington  (1902)  183  U.  S.  263,  22  Sup.  Ct.  102;  Vandalia  R.  R.  v.  Kelly 
(Ind.  1918)  119  N.  E.  257;  Flagg  v.  Baldwin  (1884)  38  N.  J.  Eq.  219. 

The  Pawashick  (D.  C.  1872)  Fed.  Cas.  No.  10851 ;  The  Lady  Fumess 
(D.  C.  1897)  84  Fed.  679  (where  the  court  took  jurisdiction  over  the  pro- 
test of  a  foreign  consul).  But  where  a  treaty  regulates  the  question  of 
jurisdiction  the  courts  will  respect  it.  The  Elwine  Kreplin  (C.  C.  1872) 
Fed.  Cas.  No.  4426;  The  Rindjani  (C.  C.  A.  1919)  254  Fed.  913;  cf.  The 
Amalia  (D.  C.  1880)  3  Fed.  652.  A  ship  which  enters  our  ports  becomes 
subject  to  our  regulations  as  to  clearance.  United  States  v.  Diekelman 
(1875)  92  U.  S.  520. 

*The  Elswick  Tower  (D.  C.  1917)  241  Fed.  706;  The  Rupert  City  (D.  C. 
1914)  213  Fed.  263,  270;  The  Belvidere  (D.  C.  1898)  90  Fed.  106. 

'Rainey  v.  New  York  &  P.  S.  S.  Co.  (C.  C.  A.  1914)  216  Fed.  449; 
Manning  v.  International  Mercantile  Marine  Co.  (C.  C.  A.  1914")  212 
Fed.  933. 

•See  Sen.  Doc.  228.  65th  Cong.,  pp.  23,  24;  House  Rep.  852,  63rd 
Cong.,  2nd  Session,  pp.  19,  20. 
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Act  abolished  desertion  as  a  prison  offense.''  But  were  foreign  seamen 
unable  to  enforce  demands  for  wages  while  in  our  ports,  it  would  stand 
in  the  way  of  their  "deserting"  and  seeking  employment  on  better  terms. 
And  this  was  just  what  the  Act  sought  to  encourage  so  as  to  equalize 
the  wage  scale  on  American  and  foreign  vessels.^  The  legislative 
history  of  the  measure  leaves  little  doubt  as  to  what  was  intended  and 
the  provision  for  abrogating  all  inconsistent  treaty  provisions  is  per- 
suasive evidence  that  Congress  meant  to  stress  the  particvdar  social 
policy  embodied  in  the  Act  rather  than  observe  the  scrupulous  etiquette 
of  comity.® 

The  interpretation  given  to  Section  10  is  apparently  contrary  to  the 
principal  case.^°  This  section,  which  was  adopted  by  Congress  to 
eradicate  the  vicious  practice  of  "crimping",^^  makes  the  payment  of 
advances  to  seamen  a  criminal  offense  and  provides  that  such  advances 
shall  not  be  available  as  a  defense  in  any  civil  action  for  wages.  This 
provision  also  applies  "to  foreign  vessels  while  in  the  waters  of  the 
United  States".  ^V^lere  an  advance  was  made  to  a  British  seaman  on 
a  British  vessel  in  a  domestic  port,  the  statute  applied,"  but  where 
the  advance  took  place  in  a  foreign  port,  the  court  held,  four  judges 
dissenting,^  ^  that  it  was  a  good  defense  in  a  libel  by  the  sailor.^*  This 
holding  •  was  influenced  by  the  incorporation  of  civil  and  criminal 
provisions  in  the  same  section  and  the  court,  regarding  the  provisions 
as  inseparable,  hesitated  in  construing  the  Statute  as  making  acts, 
valid  where  done,  criminal  in  the  absence  of  the  clearest  intention  that 
such  was  the  meaning  of  Congress."  The  construction  in  regard  to  the 
criminal  provision  was  carried  over  to  the  civil  consequences.  But  in 
the  section  of  the  Act  before  the  court  in  the  instant  case,  there  is  no 

'38  Stat.  1166.  U.  S.  Comp.  Stat.  1916,  §8380.  Cf.  Robertson  v.  Baldwin 
(1897)  165  U.  S.  275,  17  Sup.  Ct.  326.  decided  before  the  Act. 

'House  Rep.  852,  63rd  Cong.,  2nd  Session,  pp.  19,  20. 

•38  Stat.  1184,  U.  S.  Comp.  Stat.  1916,  §8382o. 

"38  Stat.  1168,  1169,  U.  S.  Comp.  Stat.  1916,  §8323. 

""Crimping"  is  the  practice  whereby  advances  are  made  to  shipping 
or  boarding  masters  for  procuring  positions  for  sailors  and  for  sundry 
service.     It  has  been  used  to  exploit  mariners. 

"Patterson  v.  Bark  Eudora  (1903)  190  U.  S.  169,  23  Sup.  Ct.  821.  It 
should  be  noted  that  this  action  was  brought  under  a  previous  statute,  30 
Stat.  72»,  763,  U.  S.  Comp.  Stat.  1916,  §8323.  The  section  under  considera- 
tion, however,  was  practically  identical  with  that  in  the  later  statute.  Supra, 
footnote  10.  The  main  divergence  lies  in  subsection  /  of  the  earlier: 
"That  this  section  shall  apply  as  well  to  foreign  vessels  as  to  vessels  of 
the  United  States."  Subsection  e  of  the  later  statute  inserts  "while  in 
the  waters  of  the  United  States"  after  "foreign  vessels". 

"McKenna,  J.,  at  p.  204:  "We  cannot  concede  the  qualification  nor 
doubt  the  power  of  Congress  to  impose  conditions  upon  foreign  vessels 

entering  or  remaining  in  the  harbors  of  the  United  States." 

"Sandberg  v.  McDonald  (1918)  248  U.  S.  185,  39  Sup.  Ct.  84.  Nor  does 
this  section  apply  to  advances  made  on  an  American  vessel  in  a  foreign 
port.    The  Rhine  &  The  Windrush  (1918)  248  U.  S.  205,  39  Sup.  Ct.  89. 

"Where  a  criminal  provision  is  intimately  bound  up  with  a  civil  pro- 
vision, courts  will  not  give  effect  to  the  statute  with  respect  to  foreign 
transactions.  American  Banana  Co.  v.  United  Fruit  Co.  (1909)  213  U  S 
347,  29  Sup.  Ct.  511  {semhle).  j      o  u.  o. 
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mention  of  any  criminal  liability,  leaving  a  loophole  for  a  distinction. 
A  construction  of  the  section  to  the  effect  that  it  shall  apply  only  to  such 
part  of  the  wages  as  is  earned  by  seamen  on  foreign  vessels  while  in 
American  waters  seems  strained  and  tortured.  In  reaching  this  result 
the  principal  case  does  not  stand  alone,  ^*  and  the  decision  seems  to 
eflfectuate  the  objects  for  which  the  statute  was  enacted. 


Liability  of  a  Notary  Public  on  His  Certificate  That  a  Person  is 
Known  to  Him. — The  legislature  of  one  of  our  states  has  made  it  a  mis,- 
demeanor  for  a  notary  public  to  take  an  acknowledgment  of  a  written 
instrument  when  the  parties  have  not  appeared  before  him  personaBy.'^ 
But  in  that  very  jurisdiction  we  find  the  court  of  last  resort  saying  in 
astonishment,  "And  yet  we  were  recently  advised  on  the  argument  of 
a  cause  that  reputable  notaries  are  accustomed  to  take  acknowledgments 
over  the  telephone."^  It  is  not  at  all  surprising,  therefore,  to  find  that 
in  numerous  instances  notaries  and  their  sureties  have  incurred  lia- 
bility because  of  similar  careless  practices  in  certifying  that  the  per- 
sons acknowledging  written  instruments  were  in  fact  known  to  them 
to  be  the  ones  whose  signatures  were  on  the  documents.  A  recent  ex- 
ample is  seen  in  the  case  of  Anderson  v.  Arohnson  (Cal.  1919)  184  Pac. 
12.  The  defendant,  a  notary  public,  certified  that  the  individual  ac- 
knowledging a  deed  of  trust  was  personally  known  to  him  to  be  the  one 
whose  signature  appeared  upon  the  instrument.  As  a  matter  of  fact 
the  signature  was  a  forgery  and  the  individual,  an  impostor.  The  no- 
tary acted  on  the  strength  of  a  short  speaking  acquaintance  with  the 
impostor,  who  had  been  introduced  to  him  as  part  of  a  fraudulent 
scheme.  The  notary  and  his  svireties  were  held  liable  to  the  plaintiff 
who  advanced  money  on  the  security  of  the  deed,  the  ground  for  deci- 
sion being  that  the  notary,  under  the  circumstances,  had  been  negli- 
gent in  taking  the  acknowledgment. 

It  is  well  settled  by  the  great  weight  of  authority  in  this  coimtry 
that  the  acknowledgment  of  a  written  instrument  is  a  ministerial  func- 
tion,^ although  a  number  of  jurisdictions  hold  that  the  act  is  judicial 

"The  Sutherland  (D.  C.  1919)  260  Fed.  247.  Cf.  The  Hannington  Court 
(D.  C.  1918)  252  Fed.  211,  where  it  appears  the  seamen  deserted  for  reasons 
other  than  any  refusal  to  pay  half  wages.  In  Sandberg  v.  McDonald,  supra, 
footnote  14,  the  Supreme  Court  lent  some  sort  of  approval  to  the  doctrine 
of  the  principal  case.  The  libellant  originally  claimed  half  wages  and  the 
question  arose  as  to  whether  advances  made  abroad  could  be  deducted 
by  the  owners.  The  court  held  that  they  might  and  that  therefore  the 
libellant  had  recovered  half  of  what  was  already  earned  by  him.  But  had 
the  court  cared  to  declare  that  a  seaman  on  a  foreign  vessel  had  no  right 
to  demand  half  wages  while  in  an  American  port,  the  court  could  have 
stopped  then  and  there  and  need  not  have  considered  the  validity  of  the 
advances. 

'Minn.  Rev.  Laws,  1905,  §2661. 

'Barnard  v.  Schuler  (1907)  100  Minn.  289,  290,  110  N.  W.  966. 

»Penn.  v.  Garvin  (1892)  56  Ark.  511,  20  S.  W.  410  (semble)  ;  People  v. 
Bartels  (1891)  138  111.  322,  27  N.  E.  1091;  Learned  v.  Rilev  (1867)  % 
Mass.  109;  Read  v.  Toledo  Loan  Co.   (1903)  68  Oh.  St.  280,  67  N.  E.  729. 
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in  its  nature.*  The  majority  view  would  appear  to  be  the  sound  one, 
especially  in  view  of  the  fact  that  in  every  state,  by  statute,  an  ac- 
knowledgment may  be  taken  by  an  inferior  officer,  such  as  a  notary  pub- 
lic.^ The  distinction  between  the  act  as  a  ministerial  and  as  a  judicial 
function  becomes  material  when  the  resulting  legal  consequences  are 
considered.  Where  the  act  of  acknowledgment  is  considered  judicial  in 
its  nature,  the  notary  has  in  some  instances  been  excused  from  liability 
for  injuries  flowing  from  his  negligence;^  but  in  jurisdictions  where 
the  other  view  is  held,  he  has  not  fared  so  well 

In  the  absence  of  statute,  the  general  rule  is  that  the  notary  must 
exercise  the  care  and  prudence  of  the  ordinary  cautious  man  to  assure 
himself  that  the  person  making  the  acknowledgment  is  the  one  whose 
signature  appears  upon  the  instrument.'^  However,  the  procedure  to  be 
followed  by  officers  taking  acknowledgments,  with  respect  to  ascertain- 
ing the  true  identity  of  their  makers,  is  regulated  by  statute  in  most 
of  our  jurisdictions.  These  statutes  fall  into  several  classes.  One 
group  requires  that  the  officer  taking  the  acknowledgment  must  "know 
or  have  satisfactory  evidence"  that  the  person  making  it  is  the  one 
whose  signature  appears  upon  the  instrument.^  Another  requires  him 
to  certify  simply  that  the  acknowledger  is  known  to  him  to  be  the  one 
whose  signature  appears,®  while  still  another  demands  that  he  state 
that  the  acknowledgor  is  known  to  him  to  be,  or  proved  on  the  oath  or 
affirmation  of  at  least  one  credible  witness  to  be,  the  one  whose  signature 
is  on  the  document.^"  Still  other  jurisdictions  make  the  same  require- 
ment as  the  foregoing,  except  that  they  demand  at  least  two  witnesses.^^ 

•Pennsylvania  Trust  Co.  v.  Kline  (1899)  192  Pa.  1,  43  Atl.  401;  see 
Riddle  v.  Keller  (1901)  61  N.  J.  Eq.  513,  518,  48  Atl.  818;  OrendorflE  v. 
Suit  (1910)  167  Ala.  563,  52  So.  744. 

"Conn.  Gen.  Stat..  1918,  §5084;  111.  Ann.  Stat.,  1913,  §2252;  Ind.,  Bums' 
Ann.  Stat.,  1914,  §9535;  Mass.  Rev.  Laws,  1902,  c.  127,  §8;  N.  Y.  Consol. 
Laws,  c.  50  (Laws  of  1909,  c  52,  amend.  Laws  of  1915,  c.  190)  §298. 
These  statutes  are  typical  of  those  in  existence  in  all  the  states.  The  taking 
of  acknowledgments,  once  a  solemn  act  done  in  open  court,  has  been  so 
generally  entrusted  to  inferior  officers  that  one  judge  has  remarked,  in 
sarcastic  vein,  that  the  power  to  take  the  acknowledgment  of  a  married 
women  "has  not  yet  been  given  to  policemen".  McKaskill  v.  McKinnon 
(1897)    121   N.  C.  214,  221,  28  S.  E.  265. 

•Commonwealth  v.  Haines  (1881)  97  Pa.  228;  Henderson  v.  Smith 
(1885)  26  W.  Va.  829. 

^See  Commonwealth  v.  Johnson  (1906)  123  Ky.  437,  96  S.  W.  801; 
Barnard  v.  Schuler,  supra,  footnote  2. 

'Fla.  Comp.  Laws,  1914,  §2486;  Neb.  Rev.  Stat,  1913,  §6209;  N.  Y. 
Consol.  Laws,  c.  50  (Laws  of  1909,  c.  52)  §303;  Ore.,  Lord's  Code,  1913, 
§7119. 

'Ala.  Civ.  Code,  1907,  §3361;  Mass.  Rev.  Laws,  1902,  c.  127,  §18;  Mich. 
Comp.  Laws,  1915,  §11755;  Minn.  (kn.  Stat.,  1913,  §5740;  Kan.  Gen.  Stat., 
1915,  §2060;  R.  L  Gen.  Laws,  1909,  c.  253,  §5;  Wis.  Stat,  1917,  §2216a; 
Wash.,  Remington's  Code  and  Stat.,  1915,  §8761 ;  Wyo.  Comp.  Stat.,  1910, 
§3644. 

"•Ariz.  Rev.  Stat.,  1913,  §2074;  Colo.,  Mills'  Ann.  Stat,  1912,  §838;  Del. 
Rev.  Code,  1915,  §3208;  Idaho  Rev.  Code,  1908,  §3131;  111.,  Jones  &  Add. 
Rev.  Stat.,  1913,  §2256;  Mont.  Rev.  Codes,  1907,  §4663;  Nev.  Rev.  Laws. 
1912,  §1023;  N.  D.  Comp.  Laws,  1913,  §§5567,  5574;  S.  D.  Rev.  Code,  1919, 
§587;  Utah  Comp.  Laws,  1917,  §4885;  Tex.  Rev.  Civ.  Code,  Art  6797. 

"Mo.  Rev.  Stat.,  1909,  §§2798,  2799;  N.  M.  Stat.,  Cod.  of  1915,  §8. 
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Some  statutes  stipulate  that  the  officer  certify  that  the  acknowledger 
is  known  to  be  the  "identical"  person  whose  signature  appears,' ^  and 
one  jurisdiction  requires  that  the  acknowledger  be  "well  Iniown."^^ 

It  is  to  be  expected,  because  of  the  variation  in  the  wording  of  the 
statutes,  that  different  jurisdictions  should  hold  divergent  views  on  the 
question  of  what  constitutes  negligence  in  ascertaining  the  true  identity 
of  the  acknowledger.  In  the  principal  case  the  statute  required  the 
notary  to  certify  that  the  acknowledger  was  pc  tonally  known  to  him 
to  be  the  signer  of  the  instrument,  or,  failing  that,  to  satisfy  himself 
of  that  fact  en  proof  by  two  credible  witnesses.^*  The  court  held  that 
he  was  negligent,  despite  the  hard  circumstances  of  the  case,  because 
he  had  failed  to  avail  himself  of  the  alternative  procedure,  which  it 
found  to  be  advisable  under  the  facts.  This  represents  the  prevailing 
view;  viz.,  that  a  brief  acquaintance  based  on  a  mere  introduction,  does 
not  afford  ground  for  stating  that  the  notary  ''knows"  the  individual  in 
question.'^  And,  it  would  seem,  one  court  has  gone  so  far  as  to  make 
the  notary,  in  such  a  case,  practically  an  insurer.^*  Of  course,  where 
the  plaintiff's  own  negligence  causes  the  loss^^  or  where  that  of  the 
notary  is  not  its  proximate  cause,'^  there  is  no  liability.  And,  in  New 
York,  it  has  been  held  that  if  the  notary  is  "satisfied"  of  the  identity  of 
the  acknowledger,  he  is  not  liable  for  damages  accruing  to  those  who, 
in  good  faith,  rely  en  his  certification.^'^  Though  the  application  of  the 
general  rule  seems  to  produce  a  harsh  result,  sound  public  policy 
requires  this  sort  of  protection  for  these  who  rely  daily  upon  the  certifi- 
cations of  notaries  and  other  officers,  and  deal  with  written  instruments 
on  the  assumption  that,  being  duly  acknowledged,  they  are  authentic.^** 

"Iowa  Code,  1897,  §2948;  Okla  Rev.  Laws,  1910,  §1179. 

"D.  C.  Code  of  Laws,  1919,  §493. 

"Deering's  Cal.  Civ.  Code,  1915,  §1185.  In  sec.  801  of  Deering's  Cal.  Pol. 
Code,  1915,  is  found  a  specific  provision  making  notaries  and  their  sureties 
liable  for  the  results  of  negligent  conduct. 

"Barnard  v.  Schuler,  supra,  footnote  2;  Joost  v.  Craig  (1901)  131  Cal. 
504,  63  Pac.  840;  cf.  Commonwealth  v.  Johnson,  supra,  footnote  7. 

"See  State  ex  rel.  Heitkamp  v.  Ryland  (1901)  163  Mo.  280,  63  S.  W. 
819;  State  ex  rel.  Deminick  v.  Farmer  (Mo.,  1918)  201  S.  W.  955. 

"Bank  of  Savings  v.  Murfey  (1886)  68  Cal.  455,  9  Pac.  &43 ;  see  Hatton 
V.  Holmes  (1893)  97  Cal.  208,  212,  31  Pac.  1131. 

"State  NationalBank  v.  Mce  (1913)  39  Okla.  775,  136  Pac.  758;  State 
ex  rel.  Dominick  v.  Farmer,  supra,  footnote  16  (nominal  damages  allowed 
plaintiff). 

"Wood  V.  Bach  (N.  Y.  1869)  54  Barb.  134.  But  see  concurring  opinion 
in  People  v.  Schooley  (1895)  80  Hun  391,  397,  35  N.  Y.  Supp.  429,  where 
Van  Brunt,  P.  J.,  declared  that  a  mere  introduction  was  not  enough. 

*"An  acknowledgment  is  "an  official  act,  sych  as  one  as  business  men 
every  day  and  everywhere  must  rely  upon  in  the  transactions  of  their 
'business,  and  they  are  not  required  to  doubt  the  truth  of  such  certificate 
and  go  out  to  verify  it,  before  acting  on  it ;  on  the  contrary  the  law  makes 
a  notary's  certificate  evidence  of  the  fact  contained  in  it,  and  if  it  turns 
out.  to  be  false,  the  notary — ^not  his  confiding  victim — should  suffer  the 
consequences."  Bland,  P.  J.,  in  state  ex  rel.  Covenant  etc.  Ins.  Co.  v. 
Balmer  (1898)  77  Mo.  App.  463.  473. 
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Liability  of  the  Owxer  of  an  Automobile  for  its  Negligent  Use 
BY  A  Member  of  His  Family. — The  liability  of  an  owner  of  an  auto- 
mobile, purchased  for  the  pleasure  and  convenience  of  lii?  family,  for 
injuries  resulting  from  the  negligent  use  thereof  by  a  single  member 
of  the  family,  with  his  consent  and  for  such  user's  pleasure,  has  been 
in  recent  years  both  affirmed'  and  denied-  in  a  large  group  of  cases; 
and  under  precisely  similar  circumstances  liability  or  non-liability  has 
been  p)osited  on  the  existence  or  non-existence  of  the  master  and  servant 
relation  between  the  owner  and  the  negligent  user.  There  is  substantial 
agreement  among  the  courts  that  an  automobile  owner  is  not  liable 
per  se,^  that  the  mere  relationship  of  parent  and  child^  or  husband  and 
•wife''  does  not  impose  liability,  and  that  an  automobile  is  not  a  danger- 
ous instrumentality  subjecting  the  owner  to  absolute  liability.*  The 
courts  holding  the  father  or  husband  liable,  however,  predicate  liability 
on  a  master-servant  relationship.  If  the  owner  places  his  car  and 
hired  driver  at  the  disposal  of  his  family,  he  is  liable  for  the  driver's 
negligence  while  driving  the  family/  and  that  the  driver  of  the  car 
carrying  the  family  happens  to  be  a  member  thereof,  makes  no  differ- 
ence.* From  this  they  reason  that  the  fact  that  the  son,  daughter  or 
wife  is  driving  alone,  does  not  alter  the  basis  of  liability;  for  such 
person  in  pursuing  his  or  her  own  pleasure  is  said  to  be  really  doing  the 
business  of  the  owner,  i.  e.,  affording  pleasure  to  the  family  of  which 
he  is  a  member. 

To  make  this  the  basis  of  a  master  and  seiT'ant  relationship  is  indeed 
a  precarious  ground  for  sustaining  the  father's  or  husband's  liability. 
When  a  chauffeur  takes  the  car  out  with  the  owner's  permission,  for 

'Plasch  V.  Pass  (Minn.  1919)  174  N.  W.  438  (wife)  :  Johnson  v.  Smith 
(Minn.  1919)  173  N.  W.  675  (minor  son);  King  v.  Smythe  (1918)  140 
Tenn.  217,  204  S.  W.  2%  (adult  son  supported  bv  father)  ;  see  Birch  v. 
Abercombie  (1913)  74  Wash.  486,  133  Pac.  1020  (daughter).  In  Johnson 
V.  Smith,  the  son  was  carrying  a  guest  of  the  father's,  but  the  court  did 
not  base  its  decision  on  this  fact. 

'Farthing  v.  Strouse  (1916)  172  App.  Div.  523,  158  N.  Y.  Supp.  840 
(wife)  ;  Arkin  v.  Page  (III.  1919)  123  N.  E.  30  (minor  son)  ;  Van 
Blaricom  v.  Dodgson  (1917)  220  N.  Y.  Ill,  115  N.  E.  443  (adult  son); 
Doran  v.  Thomsen  (1908)  76  N.  J.  L.  754,  71  Atl.  296  (daughter)  ;  cf. 
Missel  V.  Hayes  (1914)  86  N.  J.  L.  348,  91  Atl.  322  (where  son  was  driving 
the  family). 

'See  McNeal  v.  McKain  (1912)  33  Okla.  449,  126  Pac.  742;  Hutchins 
V.  Haffner  (Colo.  1917)  167  Pac.  966. 

'See  Griffin  v.  Russell  (1915)  144  Ga.  275,  87  S.  E.  10. 

"See  Hutchins  v.  Haffner,  supra,  footnote  3.  In  general  the  common 
law  liability  of  a  husband  for  the  torts  of  his  wife  has  been  abolished 
by  statute. 

*See  McNeal  v.  McKain,  supra,  footnote  3. 

'McHarg  v.  Adt  (1914)  163  App.  Div.  782,  149  N.  Y.  Supp.  244. 

'Missel  V.  Hayes,  supra,  footnote  2;  Stowe  v.  Morris  (1912)  147  Ky 
386,  144  S.  W.  52;  Smith  v.  Jordan  (1912)  211  Mass.  269,  97  N.  E.  761.' 
This  situation  must  be  studied  carefully,  for  if  the  son  is  going  out  for 
his  o*'n  pleasure  or  business  and  happens  to  give  his  mother  or  sister  a 
"lift",  then  it  may  very  well  be  that  he  is  not  the  servant  of  the  father 
Woods  V.  Clements  (1917)  113  Miss.  720,  74  So.  422. 
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his  own  pleasure,  no  liability  is  imposed  on  the  owner,^  unless  the 
chauffeur  is  a  reckless  or  incompetent  person.  That  the  owner's  object 
in  letting  his  chauffeur  use  the  car  was  to  keep  him  satisfied  and 
ultimately  to  get  more  efficient  service  out  of  him  seems  to  be  irrele- 
vant.^" If  such  is  the  case,  the  son  in  driving  for  his  own  pleasure  can 
no  more  be  said  to  be  in  the  service  of  his  father.  True  enough  in 
doing  so  he  is  fulfilling  one  of  his  father's  purposes  ;^^  but  it  will  not 
be  urged  that  the  son  intent  on  his  own  enjoyment  is  regarding  his 
indulgence  in  a  "spin"  as  part  of  a  serious  performance  of  his  father's 
business.  If  in  the  case  of  the  chauffeur,  where  the  personal  satisfac- 
tion of  the  employee  may  mean  greater  efficiency  in  the  master's  service 
and  the  actual  economic  benefit  to  the  master  is  real,  it  is  held  that  he 
is  not  doing  his  master's  work ;  surely  in  the  case  of  the  son,  where  the 
economic  advantage  to  the  father  is  speculative,  we  cannot  argue  that 
the  son's  pleasure  was  the  father's  business. 

In  a  recent  case,  Plasch  v.  Fass  (Minn.  1919)  174  N.  W.  438,  the 
defendant  bought  an  automobile  for  the  convenience  and  pleasure  of 
his  family,  permitting  his  wife  to  use  it  at  such  times  as  she  wished. 
While  he  was  out  of  the  state  his  wife,  in  using  the  car,  negligently 
injured  the  plaintiff.  In  allowing  recovery  against  the  husband  the 
court  held  that  the  wife,  while  driving  the  family  car  for  her  own 
pleasure,  was  a  servant  of  the  husband.  In  a  similar  case,  Arkin  v. 
Page  (111.  1919)  123  N".  E.  30,  the  Illinois  court  refused  to  hold  the 
father  liable  for  the  negligence  of  his  son  while  driving  the  family 
car  alone,  on  the  ground  that  no  relation  of  master  and  servant  existed. 
If  the  doctrine  of  agency  urged  in  the  first  case  is  sound,  Arkin  v.  Page 
points  out  that  it  ought  to  be  equally  applicable  where  the  thing  used 
is  a  bicycle,  horse,  gun,  golf  clubs,  -etc.  Yet  it  is  probable  that  the  very 
courts  in  accord  with  the  decision  of  Plasch  v.  Fass,  would  deny  in 
these  cases  the  existence  of  a  master  and  servant  relationship  upon 
which  to  base  liability.^^ 

•Gewanski  v.  Ellsworth  (1917)  166  Wis.  996,  164  N.  W.  996;  see  Reilly 
V.  Connable  (1915)  214  N.  Y.  586,  108  N.  E.  853;  Brinkman  v.  Zuckerman 
(1916)  192  Mich.  624,  159  N.  W.  316.  In  a  recent  case,  Mogle  v.  A.  W. 
Scott  Co.  (Minn.  1919)  174  N.  W.  832.  the  Minnesota  court,  though 
affirming  the  doctrine  of  Plasch  v.  Fass,  refused  to  extend  it  to  the  case 
of  a  chauffeur  using  his  master's  car  with  the  latter's  permission,  for  his 
own  pleasure.  The  court  said :  "The  extension  of  the  family  automobile 
doctrine  to  other  relationships  cannot  well  be  justified  upon  any  principle 
of  the  law  of  master  and  servant,  or  principal  and  agent.  The  owner  of 
an  automobile,  who  loans  it  to  another  to  use  for  purposes  personal  to  the 
borrower,  is  neither  master  nor  principal,  but  merely  a  bailor,  and  in  law 
is  not  chargeable  with  the  consequences  of  the  borrower's  negligence  while 
pursuing  his  own  ends  in  his  own  way." 

"See  Gewanski  v.  Ellsworth,  supra,  footnote  9. 

"The  purpose  of  the  owner  in  buying  a  car  is  irrelevant.  See  Hays 
V.  Hogan  (1917)  273  Mo.  1,  200  S.  W.  286,  reversing  (1914)  180  Mo.  App. 
237,  165  S.  W.  1125. 

"King  V.  Smythe,  supra,  footnote  1,  though  holding  the  father  liable  in 
the  case  of  an  automobile,  admits  that  he  would  not  be  liable  in  the  case 
of  the  golf  sticks  and  suggests  that  an  automobile  is  not  comparable  to 
the  other  articles.  The  New  York  court,  in  absolving  the  father  from 
liability,  saw  no  distinction  between  automobiles  and  other  articles  in  deny- 
ing a  master-servant  relationship.  "We  have  never  heard  it  argued  that 
a  man  who  kept  for  family  use  a  horse  or  wagon  or  boat  or  set  of  golf 
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The  courts  in  accord  with  Plasch  v.  Fass  seem  to  consider  inter- 
esting but  irrelevant  elements  in  the  process  of  finding  the  relationship 
upon  which  to  posit  liability.  One  speaks  of  not  being  bound  by  an 
esoteric  theory  of  agency  ;^^  another  frankly  admits  that  we  ought  to 
extend  our  notions  of  agency;^*  and  they  all  seem  to  talk  of  a  failure 
of  justice  if  the  owner  is  not  held  answerable. ^^  The  constant  reitera- 
tion of  vehement  denials  that  an  automobile  is  a  dangerous  instrument, 
though  admittedly  more  dangerous  than  golf  clubs,  or  that  the  relation- 
ship of  parent-child  or  husband-wife  is  the  basis  of  liability,  and  of 
assertions  that  if  liability  is  not  imposed  there  would  be  a  failure  of 
justice,  leads  one  to  believe  that  these  have  been  real  factors  in 
influencing  the  courts'  psychology  in  making  a  distinction  between  a 
chauflFeur  and  a  child  or  wife,  and  in  holding  that  the  owner  ought 
to  be  liable.  In  an  endeavor  to  rationalize  that  feeling,  the  courts 
have  expanded  the  doctrine  of  master  and  servant  in  one  group  of 
cases,  to  wit,  those  involving  automobiles. 

The  parent's  or  husband's  liability  may  be  sustained  on  the  sociologi- 
cal or  economic  theory  underlying  vicarious  liability;  and  it  seems  that 
the  courts  in  discussing  the  social  and  economic  effect  of  a  refusal  to 
hold  the  owner  liable  have  admitted  indirectly  that  these  elements  have 
influenced  them  in  declaring  a  master  and  servant  relationship. '  The 
father  has  control  of  the  car  and  can  prescribe  the  conditions  of  its  use. 
An  automobile  is  regarded  as  more  dangerous  than  a  horse  or  the  other 
articles  previously  suggested.  The  members  of  the  family  are  generally 
financial  dependents;^*  whereas  in  the  case  of  lending  a  car  the  bor- 
rower is  more  apt  to  be  financially  responsible.'''  And  perhaps  the  fact 
that  the  automobile  owner  can  insure  against  accidents  more  con- 
veniently than  the  entire  community  and  that  the  cost  of  insurance 
should  be  reckoned  as  part  of  the  cost  of  operating  the  car  has  subtly 
induced  the  courts  to  draw  this  distinction. 


sticks  had  so  embarked  upon  the  occupation  and  business  of  furnishing 
pleasure  to  the  members  of  his  family,  that  if  sometime  he  permitted  one 
of  them  to  use  one  of  those  articles  for  his  personal  enjoyment,  the  latter 
was  engaged  in  carrying  out  not  his  own  purposes,  but,  as  agent,  the 
business  of  his  father."  Van  Blaricom  v.  Dodgson,  supra,  footnote  2,  at 
p.  215.  It  is  interesting  to  note  that  liability  of  a  father  has  been  denied 
in  the  case  of  a  horse  driven  by  his  son,  Maddox  v.  Brown  (1880)  71 
Me.  432,  but  the  question  of  liability  in  the  case  of  an  automobile  does 
not  seem  to  have  arisen  in  that  jurisdiction. 

"King  V.  Smythe,  supra,  footnote  1. 

**"The  adoption  of  a  doctrine  so  callously  technical  would  be  little  short 
of  calamitous."     Birch  v.  Abercombie,  supra,  footnote  1,  at  p.  496. 

"King  V.  Smythe,  supra,  footnote  1,  is  a  typical  example. 

'*"The  one  who  provides  an  automobile  for  the  pleasure  and  indiscrim- 
inate use  of  the  younger  members  of  his  family  should  not  be  lightly 
absolved  from  responsibility."  Johnson  v.  Smith,  supra,  footnote  1.  at 
p.  677. 

"C/.  King  V.  Smythe,  supra,  footnote  1. 
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Francis  de  L.  Cunningham,  Editor-in-Charge 
Douglas  H.  Kenyon,  Associate  Editor. 

Attorney  and  Client — Privileged  Communications — Attesting  Wit- 
ness.— The  plaintiff  sued  the  executor  of  the  deceased  for  breach  of 
an  alleged  agreement  by  the  testator  to  make  a  will  with  specific 
bequests  to  the  plaintiff's  grandniece.  She  called  the  testator's  attorney 
as  a  witness.  He  produced  two  wills  which  he  drew  for  the  testator, 
both  signed  by  him  as  attesting  witness,  together  with  written  instruc- 
tions for  the  preparation  of  the  will,  and  offered  to  prove,  by  their 
contents  and  from  what  the  testator  told  him  at  the  time,  an  agreement 
whereby  the  testator  was  to  make  provision  for  the  plaintiff's  niece. 
The  evidence  was  refused  and  the  plaintiff  non-suited.  On  appeal, 
judgement  was  reversed,  but  the  lower  court  was  sustained  in  refusing 
the  attorney's  testimony.  Anderson  v.  Searles  (N.  J.  1919)  107  Atl.  429. 
When  an  attorney  signs  a  will  as  an  attesting  witness,  his  testimony 
is  admitted  on  the  theory  that  by  making  him  an  attesting  witness 
the  testator  has  waived  the  privilege.  4  Wigmore,  Evidence,  §  2315 ; 
4  Jones,  Evidence,  §  756.  Thus  in  such  cases  the  courts  have  allowed 
the  attorney  to  testify  in  an  action  between  persons  all  claiming  under 
the  will,  if  the  will  is  in  question,  as  to  the  mental  capacity  of  the 
testator.  In  re  Mullin  (1895)  110  Cal.  252,  42  Pac.  645,  undue  influence, 
In  re  Pitt's  Estate  (1893)  85  Wis.  162,  55  N.  E.  860,  contents  of  the 
will  if  lost,  Kern  v.  Ker7i  (1900)  154  Ind.  29,  55  N.  E.  1004,  whether 
the  contents  were  made  known  to  the  testator,  Coates  v.  Semper  (1901) 
82  Minn.  460,  85  K  W.  217,  whether  the  testator  intentionally  omitted 
certain  persons,  see  Brown  v.  Brown  (1906)  77  Neb.  125,  108  N.  W.  180, 
and  generally  as  to  the  testator's  conduct  and  conversation  at  the  time 
of  the  preparation  and  execution  of  the  will.  Matter  of  Coleman  (1888) 
111  N.  Y.  220.  But  while  by  making  the  attorney  an  attesting  witness, 
the  testator  intends  to  put  him  in  a  position  to  perform  the  functions 
of  such  witness,  4  Wigmore,  op.  cit.,  §  2315,  he  does  not  altogether 
sever  the  relation  of  attorney  and  client.  Emerson  v.  Scott  (1905) 
39  Tex.  Civ.  App.  65,  87  S.  W.  369  (semhle).  For  it  would  seem  to  be 
his  intention  that  the  attorney  should  testify  only  when  the  validity 
and  effect  of  the  will  is  in  some  way  brought  in  question. 

Carriers — Limitation  of  Liability — Free  Pass — Gross  Negligence. — 
The  plaintiff,  while  riding  on  a  free  pass  containing  a  stipulation  that 
the  holder  assumed  all  risk  of  accident  resulting  from  negligence,  was 
injured  by  reason  of  the  train  of  the  defendants  running  into  an  open 
switch.  The  court,  accepting  the  statutory  definition  of  gross  negli- 
gence as  the  want  of  slight  care  and  diligence,  Okla.  Rev.  Laws  1910 
§§  2916-2919,  held,  that  the  defendant,  though  not  liable  for  the  ordi- 
nary negligence  of  its  employees,  was  liable  for  gross  negligence.  Mis- 
souri, K.  &  T.  By.  V.  Zuher  (Okla.  1919)  184  Pac.  452. 

The  court  applied  a  statute  to  the  effect  that  a  common  carrier  can- 
not be  exonerated  by  any  agreement  from  liability  for  gross  n^ligence, 
Okla.  Rev.  Laws  1910  §  797.  Other  jurisdictions  have  interpreted  simi- 
lar statutes  in  like  manner.     Norfolk  &  IF.  By.  v.  Tanner  (1902)  100 
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Va.  379,  41  S.  E.  721;  Walther  v.  Southern  Pac.  Co.  (1911)  159- Cal. 
769,  116  Pac.  51.  A  possible  view  in  the  instant  case  would  have  been 
that  the  railroad  did  not  stand  in  the  relation  of  a  common  carrier  to 
the  passenger  who  was  not  being  carried  for  hire,  12  Columbia  Law 
Rev.  642,  but  that  its  position  was  analogous  to  that  of  a  gratuitious 
bailee,  see  Kinney  v.  Central  R.  R.  (1868)  32  N.  J.  L.  407,  410,  aff'd 
(1869)  34  N.  J.  L.  513,  515;  Quimby  v.  Boston  &  M.  R.  R.  (1890)  150 
Mass.  365,  371,  23  N.  E.  205,  and  therefore  that  the  prohibitory  statute 
did  not  apply  in  this  case.  If  it  had  taken  this  view,  the  court  would 
then  have  been  free  to  have  followed  the  weight  of  authority,  which  is 
that  the  carrier  of  a  passenger  on  a  free  pass  may  exempt  itself  from 
liability  for  negligence.  Boering  v.  Chesapeake  Beach  Ry.  (1904)  193 
U.  S.  442,  24  Sup.  Ct.  515;  12  Columbia  Law  Rev.  642;  28  Harvard  Law 
Rev.  560;  contra,  Gulf.  Colo.  &  S.  F.  Ry.  v.  McOovm  (1886)  65  Tex. 
640;  Annas  v.  Milwaukee  &  N.  R.  R.  (1886)  67  Wis.  46,  30  N.  W.  282. 

Constitutional  Law — Immunity  of  United  States  from  Suit — Action 
Against  Government -owned  Corporation. — The  United  States  pur- 
chased the  real  and  personal  property,  stock  and  bonds  of  the  defend- 
ant railroad  corporation.  In  a  suit  against  the  corporation  for  malicious 
prosecution,  held,  that  without  the  consent  of  the  government,  the  ac- 
tion could  not  be  maintained.  Ballaine  v.  Alaska  Northern  Ry.  (C.  C. 
A.,  9th  Cir.  1919)  259  Fed.  183. 

The  United  States  as  well  as  any  state  thereof,  is  sovereign  and 
cannot  be  sued  without  its  consent.  Occidental  Const.  Co.  v.  United 
States  (C.  C.  A.  1917)  245  Fed.  817;  Smith  v.  Reeves  (1900)  178  U.  S. 
436,  20  Sup.  Ct.  919.  A  government  may  exercise  its  functions  through 
public  officers  and  other  agencies,  Berman  v.  Minnesota  State  Agricul- 
ture Soc.  (1904)  93  Minn.  125,  100  N.  W.  732,  and  within  their  author- 
ity they  are  exempt  from  suit.  Ex  parte  Ayers  (1887)  123  U.  S.  443, 
8  Sup.  Ct.  164.  But  where  their  authority  is  exceeded,  although  the 
agency  may  be  liable  the  state  is  still  exempt.  See  Hans  v.  Louisiana 
(1890)  134  U.  S.  1,  16,  10  Sup.  Ct.  504.  Where  the  state  is  necessarily 
the  true  party  in  interest,  even  though  not  a  party  to  the  record,  im- 
munity is  granted,  Hopgood  v.  Southern  (1886)  117  U.  S.  52,  6  Sup. 
Ct.  608;  see  Minnesota  v.  Hitchcock  (1902)  185  U.  S.  373,  381,  22  Sup. 
Ct.  650, 'and  it  would  seem  the  better  reasoning  not  to  deny  the  ap- 
plicability of  this  rule,  on  the  theory  of  corporate  entity,  where  the  state 
owns  all  the  stock  and  property  of  a  corporation.  Cf.  Cunningham  v. 
Macon  &  Brunswick  R.  R.  (1883)  109  U.  S.  446,  3  Sup.  Ct.  292;  contra. 
Panama  R.  R.  v.  Curran  (C.  C.  A.  1919)  256  Fed.  768.  A  distinction 
is  often  sought  to  be  drawn  rendering  the  agency,  and  through  it,  the 
state  liable  where  the  enterprise  is  of  a  private  natura  Hopkins  v. 
Clemson  Agricultural  College  (1911)  221  U.  S.  636,  647,  31  Sup.  Ct. 
654.  It  is  submitted  that  the  opposite  conclusion  is  more  clearly  rea- 
soned, immunity  from  suit,  being  a  necessary  adjunct  to  sovereignty 
should  obtain  in  all  suits  against  the  government.  Murray  v.  Wilson 
Distilling  Co.  (1909)  213  U.  S.  151,  29  Sup.  Ct.  458;  Riddoch  v.  State 
(1912)  68  Wash.  329,  123  Pac.  450;  Clodfetter  v.  State  (1882)  86  N.  C. 
51.  It  should  be  noted  that  municipal  corporations  may  be  distin- 
guished on  the  ground  that  they  partake  of  sovereignty  only  where  ex- 
ercising public  functions  imposed  by  law;  and  where  pursuing  private 
enterprises,  there  is  nothing  inherent  in  such  corporations  that  per  se 
should  render  them  immune.  See  Hill  v.  City  of  Boston  (1877)  122 
Mass.  344. 
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Contracts — Public  Policy — Indemnity  for  Illegal  Act. — The  defend- 
ant sold  to  the  plaintiflF  an  alleged  non-intoxicating  drink,  warranting 
it  as  such  and  agreeing  to  indemnify  the  purchaser,  a  local  merchant, 
for  any  damages  resulting  from  a  prosecution  under  the  local  option 
laws.  The  plaintiff  sold  the  beverage  in  good  faith  but- was  convicted. 
In  a  suit  on  the  contract  of  indemnity,  held,  the  agreement  was  not 
against  public  policy  and  the  plaintiff  could  recover.  Owens  v. 
Henderson  Brewing  Co.  (Ky.  1919)  21.5  S.  W.  90. 

Courts  are  generally  reluctant  to  declare  contracts  void  as  acrainst 
public  policy.  See  Equitable  Loan  &  Security  Co.  v.  Waring  ('1903)  117 
Ga.  599,  654,  44  S.  E.  320.  But  when  a  contract  clearly  appears  to  be 
against  the  best  interests  of  the  public,  see  Wood  v.  Casserleigh  ("1902) 
30  Colo.  287,  291,  71  Pac.  860.  as  when  the  consideration  given  is  illegal, 
Arnold  v.  Clifford  (C.  C.  1835)  Fed.  Cas.  No.  555;  Webbers  Executors  v. 
Blunt  (N.  Y.  1838)  19  Wend.  188,  or  its  express  object  is  to  violate  the 
law,  Kohn  v.  Melcher  (C.  C.  1890)  43  Fed.  641 ;  Ernst  v.  Crosby  (1803) 
140  K  Y..364,  35  N.  E.  603,  or  its  illegal  tendency  is  apparent  on  its 
face,  Thompson  v.  Whitman  (1856)  49  N.  C.  47,  it  is  invalid.  Similarly 
void  is  an  agreement  of  indemnity  against  the  consequences  of  an  act 
which  the  parties  know  to  be  illegal.  Atkins  v.  Johnson  (1870)  43 
Vt.  78;  Webber's  Executors  v.  Blunt,  supra.  But  a  contract  by  an 
author  to  defend  any  libel  suits  brought  ap^ainst  the  publisher  is  valid, 
if  nothing  in  the  character  of  the  books  was  necessarily  libellous. 
Jewett  Publishing  Co.  v.  Butler  (1893)  159  Mass.  517,  34  N.  E.  1087. 
And  a  contract  of  indemnity  for  the  consequences  of  an  act  appar- 
ently legal  is  valid,  even  though  the  act  proves  to  be  a  trespass. 
Coventry  v.  Barton  (N.  Y.  1819)  17  Johns.  142;  Marcy  v.  Crawford 
(1844)  18  Conn.  549;  but  see  Cumpston  v.  Lambert  (1849)  18  Ohio  81. 
Mere  knowledge  of  the  other  parties'  illegal  purpose  does  invalidate  an 
agreement.  See  Tracy  v.  Talmadge  (1856)  14  N.  Y.  162.  176.  A 
fortiori,  where  an  agreement  is  lawful  on  its  face  and  one  party  intends 
lawfully  to  fulfill  its  terms,  as  in  the  instant  case,  he  is  entitled  to 
relief  even  though  the  other  party  has  a  secret  illegal  purpose.  Pixley  v. 
Boynton  (1875)  79  111.  351;  but  cf.  Labbe  v.  Corbctt  (1888)  69  Tex.  503, 
6  S.  W.  808.  It  was  rather  the  defendant's  wilful  breach  of  the  con- 
tract than  its  fulfillment,  which  caused  the  commission  of  the  illegal 
act.  Contra,  Houston  Ice  &  Brevnng  Co.  v.  Sneed  (1910)  63  Tex.  Civ. 
App.  17,  132  S.  W.  386. 


Deeds — Married  Woman — Subsequent  Ratification. — The  plaintiff,  a 
married  woman,  executed  a  deed  purporting  to  convey  certain  land  to 
the  defendant,  but  failed  to  comply  with  statutory  provisions  requiring 
the  written  assent  of  her  husband ;  and  received  in  payment  promissory 
notes  and  a  mortgage  on  the  land.  After  her  husband's  death  she 
advertised  the  land  for  sale  under  the  mortgage.  But  subsequently 
when  tendered  the  amount  of  the  notes,  she  called  the  sale  off  and 
brought  an  action  of  ejectment,  the  defendant  seeking  specific  per- 
formance of  the  sale  in  the  same  action.  Held,  two  judges  dissenting, 
that  specific  performance  should  be  decreed.  Silh  v.  Bethea  (N.  C. 
1919)  100  S.  E.  593. 

While  a  defective  deed  may  sometimes  be  treated  as  an  agreement 
to  convey,  cf.  Brown  v.  Dressier  (1894)  125  Mo.  589.  29  S.  W.  13,  in 
the  instant  case  the  requirements  of  the  North  Carolina  statute.  Laws 
of  1911,  c.  109,  removing  the  disability  of  married  women  were  not 
complied  with,  and  the  act  of  the  plaintiff  considered  either  as  a  deed 
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or  as  a  contract  was  invalid  under  the  common  law  rule  of  coverture. 
Such  a  transaction  was  void  and  could  noi  be  ratified  after  the 
coverture  had  ceased,  Miller  v.  Shackle  ford  (1835)  33  Ky.  289.  207, 
even  though  an  express  promise  were  given,  Kent  v.  Rand  (1886) 
64  N.  H.  45,  5  Atl.  760,  unless  there  were  the  equivalent  of  a  redelivery 
of  the  deed.  Miller  v.  SJiackleford,  supra;  see  McReynolds  v.  Gruhb 
(1899)  150  Mo.  352,  51  S.  W.  822,  or  a  new  consideration.  Bank  v. 
Bridgers  (1887)  98  N.  C.  67,  3  S.  E.  826;  see  Au.^tin  v.  Davis  (1891)  128 
Ind.  472,  26  N.  E.  890.  This  is  really  no  ratification  of  an  old  transac- 
tion, but  an  entirely  new  one.  In  some  jurisdictions  it  is  held  that 
where  a  discovert  retains  an  article  under  a  contract  of  sale  made  during 
her  coverture,  Hunter  v.  Duvall,  Ketcham  &  Co.  (1869)  67  Ky.  438.  or 
keeps  part  of  the  consideration,  she  is  bound  by  her  election.  Goulding 
v.  Davidson  (1863)  26  N.  Y.  604.  In  the  absence  of  fraud  a  married 
woman  cannot  be  estopped  to  deny  her  coverture  as  that  would  result 
in  giving  her  the  very  power  she  was  not  meant  to  have.  Daniels  v. 
Mason  (1896)  90  Tex.  240.  38  S.  W.  161;  Steu^art  v.  Conrad's  Adm'r 
(1902)  100  Va.  128,  40  S.  E.  624.  But  after  becoming  feme  sole  again 
there  is  no  reason  why  she  may  not  affect  an  estoppel.  Brown  v. 
Bennett  (1874)  75  Pa.  420.  But  to  do  so  there  must  be  an  injury  due 
to  her  representation,  and  in  the  principal  case  the  defendant  does  not 
appear  to  have  suffered  any  loss  from  the  plaintiff's  attempt  to  foreclose, 
such  as  would  justify  placing  the  decision  on  the  ground  of  estoppel. 

Eminent  Domain — Police  Power — Municipal  Building  Ordinance. — 
A  municipal  ordinance  passed  pursuant  to  Minn.  Laws  1915  c.  123, 
Gen.  Stat.  Supp.  1917,  §  1639(10-16).  provided  for  the  restriction  of 
the  property  in  a  designated  district  against  its  use  for  apartment 
houses  and  provided  for  compensation  to  the  owners  by  proceedings  in 
eminent  domain.  Held,  two  judges  dissenting,  this  was  a  condemnation 
not  for  a  public  use,  hence  was  invalid;  and  it  was  not  an  exercise  of 
police  power.  State  ex  rel.  Twin  City  Bldg.  etc.  Co.  v.  Houghton 
(Minn.  1919)  174  K  W.  885. 

The  test  of  the  validity  of  proceedings  in  eminent  domain  has 
usually  been  taken  to  be  public  use,  Jeter  v.  Vint  on- Roanoke  Water  Co. 
(1913)  114  Va.  769,  76  S.  E.  921,  with  a  tendency  in  some  jurisdictions 
toward  extending  this  criterion  to  embrace  the  concept  of  mere  public 
advantage.  Nash  v.  Clark  (1904)  27  Utah  158,  75  Pac.  371,  aff'd 
(1905)  198  U.  S.  361,  25  Sup.  Ct.  676.  The  test  of  public  use  is  applied 
by  the  courts.  In  re  Opinion  of  the  Justices  (1910)  204  Mass.  616. 
91  N.  E.  578.  On  the  other  hand,  the  criterion  of  police  power  is,  broadly 
speaking,  public  welfare,  Mugler  v.  Kansas  (1887)  123  U.  S.  623.  8  Sup. 
Ct.  273;  Lawton  v.  Steele  (1894)  152  U.  S.  133,  14  Sup.  Ot.  499,  and 
when  once  the  courts  have  determined  that  this  element  is  present, 
they  are  loth  to  question  the  reasonableness  or  advisability  of  the  action 
of  the  legislature,  Nohle  State  Bank  v.  Haskell  (1911)  219  U.  S.  104. 
31  Sup.  Ct.  186,  or  of  a  municipality  acting  under  authority  delegated 
by  the  legislature.  State  v.  Mayo  (1909)  106  Me.  62.  68,  75  Atl.  295. 
Since  it  is  established  that  the  regulation  of  buildings  is  a  proper 
phase  of  the  police  power  to  be  delegated  to  a  municipality,  Welch  v. 
Swasey  (1907)  193  Mass.  364,  79  N.  E.  745,  afd  (1909)  214  U.  S.  91, 
29  Sup.  Ct.  567,  it  is  submitted  that  the  court  in  the  instant  case  would 
not  have  been  wrong  on  principle  had  it  sustained  the  ordinance  in 
question  as  a  valid  exercise  of  the  police  power,  although  in  this  respect 
it  follows  previous  adjudications.  State  ex  rel.  Lachtman  v.  Houghton 
(1916)  134  Minn.  226,  158  N.  W.  1017. 
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Estoppel — Non-Liability — Denlal  at  Trial. — The  plaintiff  was  injured 
by  an  automobile  owned  by  B,  who  had  formerly  been  the  agent  of  the 
defendant,  tut  who  prior  to  the  accident  had  bought  the  letter's  local 
business  and  was  conducting  it  as  his  own.  However,  the  sign  or  name 
of  the  defendant  was  continued  on  the  place  of  bvisiness,  and  its  name, 
with  B  as  manager,  was  continued  in  the  city  and  telephone  directories. 
The  plaintiff  wrote  the  defendant  regarding  the  accident,  and  received 
no  reply;  she  later  brought  suit,  to  which  the  defendant  entered  a 
general  denial;  at  the  trial  it  proved  the  sale  to  B.  The  plaintiff  con- 
tended that  the  defendant  was  estopped  at  the  trial  to  deny  B's  agency, 
after  prescription  had  run  in  favor  of  B.  Held,  there  was  no  estoppel. 
Jung  V.  New  Orleans  Ry.  &  Light  Co.  (La.  1919)  82  So.  870. 

In  general,  tort  liability  cannot  be  founded  on  estoppel,  since  the 
damage  does  not  arise  from  any  reliance  by  the  plaintiff  upon  rep- 
resentations that  the  defendant  was  an  employer  or  principal.  See 
Shapard  v.  Hynes  (C.  C.  A.  1900)  104  Fed.  449;  Smith  v.  Bailey  (1891) 
60  L.  J.  Q.  B.  779;  Quarman  v.  Burnett  (1840)  6  M.  &  W.  ♦499,  *509; 
contra,  Stables  v.  Eley  (1824)  1  Carr.  &  Payne  *614.  An  exception  to 
the  rule  is  in  the  case  of  torts  arising  out  of  a  contractual  relation, 
where  there  may  have  been  reliance  on  such  representations.  Hannon 
V.  Siegel  Cooper  Co.  (1901)  167  N.  Y.  244,  60  N.  E.  597;  Maxwell  & 
Downs  V.  Gibhs  (1871)  32  Iowa  32.  In  the  instant  case,  as  the  court 
points  out,  to  say  that  the  plaintiff  relied  on  the  defendant's  representa- 
tions in  being  struck  by  the  automobile  would  in  effect  be  to  imply 
that  the  plaintiff  deliberately  contributed  to  the  accident.  The  more 
interesting  question  is  whether  an  estoppel  is  effected  by  representations 
or  conduct  which  induce  a  plaintiff  to  bring  suit  against  a  party  not 
really  liable.  No  estoppel  is  effected  by  mere  failure  before  trial  to 
deny  liability,  Phillips  v.  Aluminu7n  Co.  of  A.  (1917)  256  Pa.  205, 
100  Atl.  750,  nor  by  representations  not  intended  nor  reasonably  likely 
to  mislead  the  plaintiff  as  to  the  defendant's  responsibility;  Bamett  v. 
Kemp  (1914)  258  Mo.  139,  157,  167  S.  W.  546;  cf.  Jackson  v.  Pirley 
(1852)  63  Mass.  490 ;  and  this  is  so  though  through  the  mistake  the  plain- 
tiff's action  against  the  parties  really  liable  has  been  lost.  Baxter  v. 
Jones  (C.  C.  1910)  185  Fed.  900.  But  the  contrary  view  has  been  taken 
where  the  defendant  has  made  an  affirmative  representation  with  the 
actual  intention  or  proximate  consequence  of  inducing  the  plaintiff  to 
bring  action  against  him,  Ripley  v.  Priest  (1912)  169  Mich.  383.  135 
N.  W.  258;  Rolb  v.  Shephard  (1883)  50  Mich.  189,  15  N.  W.  76;  Hall  v. 
White  (1827)  3  Carr.  &  Payne  *136;  contra,  Lewis  v.  Prenatt  (1865)  24 
Ind.  98;  Eikenherry  &  Co.  v.  Edwards  (1885)  67  Iowa  14,  24  N.  W.  570, 
particularly  where  the  letter's  cause  of  action  against  the  real  party 
defendant  has  been  lost.    Baird  v.  Vaughn  (Tenn.  1890)  15  S.  W.  734. 


Insane  Persons — Contracts — Good  Faith  of  Other  Party — Promis- 
sory Note. — The  plaintiff,  not  knowing  of  the  insanity  of  the  defendant, 
lent  him  a  sum  of  money,  for  which  the  latter  gave  the  plaintiff  his 
promissory  note  due  in  one  year.  The  defendant  had  not  been  adjudged 
insane.  Held,  the  plaintiff  could  recover,  since  that  was  the 
onlv  way  in  which  the  parties  could  be  put  in  statu  quo.  Merchants' 
Nat.  Bank  of  Detroit  v.  Coyle  (Minn.  1919)  174  N.  W.  309. 

The  weight  of  authority  is  that  ordinarily  contracts  made  by  an 
insane  person  are  merely  voidable,  not  void.  14  Columbia  Law  Rev.  674, 
675.    A  recognized  exception  to  this  rule  is  that  advanced  in  the  instant 
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case,  namely,  that  where  one  party,  in  ignorance  of  the  insanity  of  the 
other  and  before  adjudication  of  insanity,  has  performed  his  part  of 
the  agreement,  the  contract  cannot  be  avoided  if  the  parties  cannot 
be  put  in  statu  quo.  14  Columbia  Law  Rev,  674,  n.  1.  Naturally,  in 
those  jurisdictions  where  the  contracts  of  insane  persons  are  absolutely 
void,  this  does  not  obtain.  Elder  v.  Schumacher  (1893)  18  Colo.  433, 
33  Pac.  175;  cf.  MUligan  v.  Pollard  (1896)  112  Ala.  465,  20  So.  620. 
But  in  a  few  of  the  jurisdictions  where  the  contract  of  one  who  has 
not  been  judicially  declared  insane  is  considered  not  wholly  void  but 
voidable,  the  privilege  of  the  insane  person  to  avoid  it  is  unconditional 
and  does  not  depend  upon  the  good  faith  or  knowledge  of  the  other  party, 
Seaver  v.  Phelps  (Mass.  1831)  11  Pick.  304;  see  Campbell  v.  Campbell 
(1913)  35  R.  I.  211,  85  Atl.  930,  and  may  be  exercised  though  it  is 
impossible  to  restore  the  consideration  or  put  the  parties  in  statu  quo. 
Bates  V.  Hyman  (Miss.  1900)  28  So.  567.  The  reason  given  is  that 
the  contracts  of  an  insane  person  are  on  the  same  footing  as  those  of 
an  infant.  Seaver  v.  Phelps,  supra.  In  those  jurisdictions  the  rule  of 
the  instant  case  would  seem  to  apply  to  persons  of  "weak  understand- 
ing" only.  See  Seaver  v.  Phelps,  supra;  Campbell  v.  Campbell,  supra. 
The  rule  of  the  instant  case  is  subject  to  the  exception  that  where  the 
lunatic  has  not  received  the  benefit  of  the  consideration  the  contract 
will  be  set  aside  without  a  return  of  the  consideration.  Jordan  v.  Kirh- 
patrick  (1911)  251  111.  116,  95  N.  E.  1079;  see  Feigenbaum  v.  Howe 
(1900)  32  Misc.  514,  66  N.  Y.  Supp.  378.  It  would  seem  that  the 
holding  of  the  instant  case  is  not  strictly  logical,  6  Columbia  Law 
Rev,  115,  and  the  reason  assigned  for  the  rule,  namely,  not  that  the 
legal  essential  of  consent  is  present,  but  that  the  insane  person  by 
means  of  an  apparent  contract  has  secured  an  advantage  or  benefit 
which  cannot  be  restored  to  the  other  party,  Matthiessen  &  Weichers 
Refining  Co.  v.  McMahon's  Adm'r  (1876)  38  N.  J.  L.  536;  see  Flach  v. 
Gottschalk  (1898)  88  Md.  368,  374,  41  Atl.  908,  would  seem  to  be  a 
confusion  of  contractual  vnth  quasi -contractual  principles;  see  6  Coliun- 
bia  Law  Rev.  116;  4  Columbia  Law  Rev.  433;  but  is  undoubtedly  the 
view  of  the  great  weight  of  authority.  Imperial  Loan  Co.  v.  Stone 
[1892]  1  Q.  B.  599. 


Insurance — AcaDENT — Change  of  Occupation  as  Affecting  the 
Risk. — A  policy  insured  the  deceased  "while  he  is  engaged  in  the  oc- 
cupation of  a  physician  and  surgeon".  At  the  time  of  effecting  the 
insurance,  the  deceased  was  engaged  in  the  practice  of  his  profession 
and  was  also  an  officer  in  the  State  Guard.  During  a  strike,  the  Guard 
was  called  out  to  suppress  belligerent  opposition  to  the  constituted 
authorities,  and  the  deceased  joined  his  command  in  the  capacity  of  a 
medical  officer  wearing  the  Red  Cross  insignia.  He  divided  his  time 
between  his  private  practice  and  his  duties  with  the  Guard,  and  in  the 
morning  of  the  very  day  of  his  death  attended  private  patients.  In 
the  afternoon,  while  dressing  a  wounded  officer  on  the  field,  the  assured 
was  shot  and  killed.  The  insurer  contended,  as  a  defense  to  an  action 
on  the  policy,  that  the  assured  at  the  time  of  his  death  was  not  engaged 
"in  the  occupation  of  physician  and  surgeon"  and  that  a  fair  inter- 
pretation of  the  contract  was  that  the  risk  contemplated  was  confined 
to  the  practice  of  medicine  in  civil  life  and  not  in  the  army.  Held, 
the  insurer  was  liable.  Interstate  Business  Men's  Ace.  Ass'n.  v.  Lester 
(C.  C.  A.  8th  Cir.  1919)  257  Fed.  225. 
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What  constitutes  a  change  of  occupation  to  avoid  an  obligation 
under  a  policy  has  presented  an  interesting  problem,  which  the  courts 
have  almost  uniformly  solved  in  favor  of  the  assured.  Thus,  it  has 
been  held  that  there  was  not  as  a  matter  of  law  a  change  of  occupation 
where  the  assured  was  enjoying  his  recreation.  Union  Mutual  Accident 
Ass'n.  V.  Frohard  (1890)  134  111.  228,  25  N.  E.  642,  or  was  engaged  in 
some  incidental  private  business,  Hess  v.  Masonic  Mut.  Accident  Ass'n. 
(1897)  112  Mich.  196,  70  N.  W.  460;  Stone's  Adm'rs  v.  Casualty  Co. 
(1871)  34  N.  J.  L.  371;  but  of.  Eggenherger  v.  Guarantee  Mut.  Ace. 
Ass'n.  (C.  C.  1889)  41  Fed.  172,  or  was  temporarily  engaged  in  work 
ancillary  to  his  main  occupation.  Union  Health  &  Accident  Co.  v. 
Anderson  (Colo.  1919)  180  Pac.  81;  Gotfredson  v.  German  Com.  Ace. 
Co.  (C.  C.  A.  1914)  218  Fed.  582.  In  these  cases  there  is  clearly  no 
change  of  occupation ;  but  to  hold  that  there  was  no  change  where  one 
was  occupied  pending  reemployment  in  his  regular  occupation,  Sim- 
mons V.  Western  Travelers'  Ace.  Ass'n.  (1907)  79  Neb.  20,  112  N.  W. 
365;  cf.  Taylor  v.  Illinois  Com.  Men's  Ass'n.  (1909)  84  Neb.  799, 
122  N.  W.  41,  seems  doubtful.  An  extreme  example  of  the  last  class 
of  cases  is  Jaques  v.  Order  of  United  Com.  Travelers  (Kan.  1919) 
180  Pac.  200,  where  the  deceased,  who  was  insured  as  a  travelling 
salesman,  returned  to  his  family  at  the  age  of  61  and  took  employment 
as  a  janitor;  a  finding  of  the  jury  that  there  had  been  no  change  of 
occupation,  based  on  slight  evidence  that  the  deceased  intended  to 
return  to  the  road,  was  sustained  on  appeal.  It  is  difficult  to  see  why 
logically  a  temporary  change  of  occupation,  though  the  intention  to 
return  to  one's  former  occupation  remains,  should  not,  nevertheless,  be 
regarded  as  a  change.  Cf.  Estahrooks'  Adm'rs  v.  Union  Casualty  & 
Surety  Co.  (1902)  74  Vt.  473,  52  Atl.  1048;  Aetna  Life  Ins.  Co.  v.  Dunn 
(C.  C.  A.  1905)  138  Fed.  629.  What  probably  influenced  the  court  in 
the  Taylor  and  the  Jaques  cases  in  finding  for  the  plaintiff  was  the 
fact  that  the  change  of  occupation  had  no  causal  relation  to  the  death 
of  the  assured.  In  the  instant  case,  however,  the  assured  was  engaged 
as  a  physician  and  surgeon  at  the  time  of  his  death.  It  may  be  true 
that  the  risk  in  the  mind  of  the  insurer  was  the  risk  of  death  by 
accident  in  ordinary  civil  practice  and  not  in  ministering  to  wounded 
on  the  field  of  military  operations,  and  that  these  are  two  distinct 
occupations  in  a  proper  classification  of  risks.  But  the  insurer,  never- 
theless, saw  fit  to  describe  the  risk  assumed  in  words  fairly  covering 
both  civil  and  military  practice.  Consequently,  a  reasonable  interpre- 
tation gives  this  broader  meaning  to  the  words  chosen  by  the  insurer. 
In  order  to  sustain  this  decision,  it  is  not  necessary,  therefore,  to 
determine  whether  the  assured's  excursion  into  the  field  of  military 
operations  was  merely  a  temporary  change  of  vocation  or  avocation 
reasonably  within  the  language  of  the  policy. 

Judgments — Decree  of  Distribution — Collateral  Attack. — Following 
a  decree  of  distribution  of  a  decedent's  estate,  reserving  the  statutory 
one-third  for  the  widow,  the  heirs-at-law  filed  a  bill  for  partition  of  the 
property  pursuant  thereto,  and  later,  having  discovered  extrinsic  facts, 
amended  the  bill,  seeking  to  set  aside  the  decree,  on  the  ground  that 
her  marriage  was  not  valid,  and  to  have  all  the  property  partitioned 
among  the  heirs.  Held,  two  judges  dissenting,  the  decree  was  res 
adjudicata  between  the  parties  and  not  subject  to  collateral  attack. 
Knight  V.  Harrison  (N.  D.  1919)  174  N.  W.  633. 
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A  final  decree  of  distribution,  authorized  by  statute,  has  the  same 
efFect  and  is  as  binding  as  any  other  judgment.  Sjoli  v.  Hogenson 
(1909)  19  N.  D.  82,  92,  122  X.  W.  1008.  Where  a  decree  or  judgment 
is  erroneous  in  law,  the  proper  method  of  relief  is  by  appeal.  Failing 
to  appeal  within  the  prescribed  time,  the  parties  are  conclvisively  bound 
and  cannot  attack  the  entry  collaterally,  in  subsequent  proceedings. 
Haines  v.  Hall  (1904)  209  Pa.  104,  58  Atl.  125.  WTiere  additional 
material  facts  are  later  discovered,  a  court  of  equity  has  the  power  to 
vacate  a  judgment,  Moore  v.  Palmer  (X.  D.  1919)  174  X.  W.  93,  and 
such  a  proceeding  was  specifically  authorized  in  the  instant  case. 
X.  D.  Comp.  Laws  (1913)  §8809.  The  court,  however,  refused  to 
consider  such  a  motion  in  the  supplemental  bill  on  the  ground  that  it 
would  be  a  collateral  attack  on  the  decree  of  another  court.  The 
queation  of  misjoinder  of  actions  was  not  raised  by  the  parties  and  it 
wo\ild  seem  more  in  line  with  modern  code  practice  to  have  retained 
the  supplemental  bill  as  a  petition  to  vacate  the  decree  of  distribution 
and  for  additional  relief  by  a  partition  according  to  the  amended 
decree.  The  amplification  of  procedure  requiring  two  trials  seems 
uimecessary. 


Landlord  .wd  Tenant — Covenant  Xot  to  Sublet  or  Assign — What 
Constitutes  Breach. — The  lessee  of  premises  owned  by  the  plaintiff 
assigned  his  term  to  the  defendants,  the  original  lease  containing  a  cove- 
nant against  subletting  with  the  penalty  of  forfeiture  for  breach  thereof. 
In  an  action  of  unlawful  detainer,  held,  the  assignment  did  not  violate 
the  covenant.    Goldman  v.  Feder  &  Co.  (W.  Va.  1919)  100  S.  E.  400. 

Restrictions  against  subletting  or  assigning  are  not  viewed  with 
favor  by  the  courts  and  accordingly  are  construed  very  strictly.  Gazlay 
V.  ^yilliams  (C.  C.  A.  1906)  147  Fed.  678;  HiLsendegen  v.  Hartz  Cloth- 
ing Co.  (1911)  165  Mich.  255,  130  X.  W.  646.  Thus  a  covenant  against 
assignment  is  not  violated  on  a  transfer  by  operation  of  law,  such  as  a 
sale  of  the  lease  under  execution,  Famum  v,  Hefner  (1889)  79  Cal.  575, 
21  Pac.  955;  see  Zwietusch  v.  Luehring  (1913)  156  Wis.  96,  144  X.  W. 
257,  or  by  transfer  to  a  trustee  in  bankruptcy,  Gazlay  v.  Williams,  supra, 
but  is  violated  by  a  voluntary  transfer  to  a  tnistee  in  insolvency.  Medi- 
nah  Temple  Co.  v.  Currey  (1S96)  162  HI.  441,  44  X".  E.  839.  Xeither 
is  there  a  breach  where  the  lease  is  assigned  as  security  for  a  debt. 
Grouse  v.  Michel  (1902)  130  Mich.  347,  90  X.  W.  32,  nor  where  one  of 
several  lessees  assigns  his  interest,  the  courts  saying  the  covenant  is 
against  assignment  by  all  and  not  one  of  the  lessees,  Swartz  v.  Bixler 
(1918)  104  Atl.  591;  Spangler  v.  SpangUr  (1909)  11  Cal.  App.  321,  104 
Pac.  995.  A  mortgage  of  the  lease  is  held  not  to  be  a  breach  of  a  cove- 
nant against  assignment  in  jurisdictions  where  the  mortgagee  has  merely 
a  lien,  Riggs  v.  Pursell  (1876)  66  X.  Y.  193,  200,  though  it  is  held  to  be 
a  breach  in  jurisdictions  where  the  mortgagee  has  the  title.  See  Becker 
V.  Werner  (1881)  98  Pa.  555.  Likewise  a  covenant  against  subletting, 
or  permitting  any  one  to  occupy  the  premises,  is  not  breached  by  tak- 
ing lodgers,  the  court  holding  that  the  corenant  was  intended  to  pro- 
hibit only  such  sublettings  as  would  permit  the  sublessee  to  maintain 
trespass.  Peaks  v.  Cohh  (1908)  197  Mass.  554,  83  X.  E.  1106.  Following 
this  literal  construction,  Tiffany,  Real  Property,  §  46,  it  is  everywhere 
held  that  a  covenant  against  assignment  is  not  violated  by  a  subletting. 
Cross  V.  Bouck  (1917)  175  Cal.  253,  165  Pac.  702;  Bums  v.  Dufresne 
(1912)  67  Wash.  158,  121  Pac.  46;  Leduke  v.  Bamett  (1881)  47  Mich. 
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158,  10  N.  W.  182;  Jackson  v.  Harrison  (N.  Y.  1819)  17  Johns.  66,  and 
the  weight  of  authority  supports  the  proposition  of  the  instant  case 
that  an  assignment  is  not  a  breach  of  a  covenant  against  subletting, 
Field  V.  Mills  (1869)  33  N.  J.  L.  254;  Lynde  v.  Newcomh  (K  Y.  1857) 
27  Barb.  415;  contra,  Upton  v.  Hosmer  (1901)  70  N.  H.  493,  49  Atl.  96. 
Oramaway  v.  Adavfis  (1806)  12  Ves.  395,  often  cited  as  contra  to  the 
proposition  just  stated,  can  be  distinguished,  as  the  covenant  there  was 
broad  enough  to  cover  an  assignment.  See  Field  v.  Mills,  supra,  at  p. 
259. 

Landlord  and  Tenant — ^Improvements  by  Tenant — Compensation 
Therefor. — The  plaintiff,  a  tenant  at  will,  erected  valuable  improve- 
ments on  the  defendant's  premises,  in  the  hope  that  he  would  some  day- 
become  owner,  though  he  had  no  lease  or  contract  to  buy  the  premises. 
The  defendant  knew  of  and  consented  to  the  erection  of  the  improve- 
ments but  never  agreed  to  pay  for  them.  The  tenancy  being  terminated, 
in  an  action  for  the  value  of  the  improvements,  held,  one  judge  dis- 
senting, the  plaintiff  shovdd  recover.  Cog  gins  v.  McKinney  (S.  C.  1919) 
99  S.  E.  844. 

A  tenant  who  erects  improvements  on  another's  land  cannot  ordi- 
narily, in  the  absence  of  a  promise  by  the  landlord,  compel  him  to  pay 
therefor,  Foss  v.  Cosgriff  (1892)  65  Hun  184,  19  N.  Y.  Supp.  941; 
Guthrie  v.  Guthrie  (Ky.  1904)  78  S.  W.  474;  MuU  v.  Graham  (1893) 
7  Ind.  App.  561,  35  K  E.  134;  see  Diederich  v.  Rose  (1907)  228  111.  610. 
616,  81  N.  E.  1140;  Tiffany,  Landlord  and  Tenant,  1692,  even  though 
the  landlord  knew  of,  Woolley  v.Oshome  (1884)  39  N.  J.  Eq.  54;  Guay 
V.  Kehoe  (1900)  70  N.  H.  151,  46  Atl.  688,  and  consented  to  them. 
Cocto  V.  Day  (1888)  51  Ark.  461,  9  S.  W.  433.  That  the  tenant  maae 
the  improvements  with  the  expectation  of  becoming  the  owner  of  the 
premises,  Woolley  v.  Osborne,  supra,  or  under  the  mistaken  impression 
that  his  lease  would  endure  longer  than  was  actvially  the  fact,  Dunn  v. 
Baghy  (1883)  88  N.  C.  91 ;  Tiffany,  op.  cit.,  1694,  and  with  no  intention 
of  making  a  gift,  can  give  him  no  better  right.  The  court  in  the  prin- 
cipal case  by  admitting  that  there  could  have  been  no  recovery  had  the 
improvements  not  in  fact  increased  the  value  of  *the  premises,  acknowl- 
edged that  there  was  neither  an  express  nor  implied  promise  by  the  de- 
fendant, and  allowed  recovery  on  the  ground  of  unjvist  enrichment. 
But  although  where  the  real  owner  asks  for  equitable  relief  or  sues  at 
law  for  mesne  profits  he  will  be  compelled  to  allow  a  bona  fide  occupant 
under  a  defective  title  for  such  improvements  as  have  enhanced  the 
value  of  the  property.  Bright  v.  Boyd  (C.  C.  1841)  1  Story  478,  494;  see 
Parsons  v.  Moses  (1864)  16  Iowa  440,  444;  Keener,  Quasi-Contracts, 
377,  the  law  in  general  will  not  compensate  a  tenant  for  improvements 
erected  on  the  land  through  no  misrepresentation  of  the  landlord,  Guth- 
1-ie  V.  Guthrie,  supra;  Woolley  v.  Osborne,  supra.  The  principal  case 
therefore  would  appear  to  be  against  authority. 

Libel  and  Slander — Lability  for  Repubucation — Document  Given 
TO  Newspaper  Reporter. — Upon  the  request  of  a  reporter  for  material 
for  an  article,  the  defendant  gave  him  some  docximents,  including  a 
letter  composed  by  the  defendant  which  libelled  the  plaintiff.  This 
letter  was  republished  in  the  newspaper.  On  the  defendant's  motion  to 
vacate  an  order  of  arrest  procured  by  the  plaintiff,  N.  Y.  Code  Civ. 
Proc.  §3343(9),  549,  held,  that  since  the  defendant  had  not  requested  the 
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republication,  the  motion  should  be  granted.      Valentin-e  v.   Gonzalez 
(Sup.  Ct.  1919)  178  X.  Y.  Supp.  289. 

The  author  of  a  defamation  is  not  liable  for  its  iinauthorized  repeti- 
tion where  this  is  not  the  natural  and  immediate  effect  of  the  original 
statement.  Prime  v.  Eastwood  (1877)  45  Iowa  640;  Hastings  v.  Stet- 
son (1879)  126  Mass.  329;  see  TerwUliger  v.  Wands  (1858)  17  N.  Y. 
54,  58.  But  where  such  repetition  is  the  "natural"  consequence  of  the 
original  wrong,  he  is  liable.  Merchants'  Ins.  Co.  v.  Buckner  (C.  C.  A. 
1899)  98  Fed.  222,  234;  Miller  v.  Butler  (1850)  60  Mass.  71;  see  Burt  v. 
Advertiser  Newspaper  Co.  (1891)  154  Mass.  238,  247,  28  N.  E.  1;  Coch- 
ran V.  Butterfield  (1846)  18  N".  H.  115  (semhle) ;  cf.  Derry  v.  Handley 
(1867)  16  L.  T.  R.  (N.  S.)  263.  T\Tiere  the  defendant  printer  furnishes 
means  for  the  circulation  of  a  libel,  with  reasonable  cause  for  belief  that 
such  will  be  the  consequence,  he  is  responsible,  if  the  publication  is  not 
privileged.  See  Youmans  v.  Smith  (1897)  153  N.  Y.  214,  218,  47  N.  E. 
265.  Also  where  without  previous  request  a  defamatory  statement  is 
given  a  reporter  to  print,  the  originator  of  the  statement  was  held; 
Clay  V.  People  (1877)  86  111.  147;  likewise,  where  reporters  on  their  own 
initiative  attended  a  meeting,  and  the  defendants  expressed  a  hope  that 
certain  defamatory  statements  would  be  printed,  they  were  held  for 
the  republication.  Parkes  v.  Prescott  (1869)  L.  R.  4  Ex.  169  {semhle). 
In  the  instant  case  it  seems  that  the  actual  delivery  of  the  documents 
to  the  reporter,  although  at  his  request,  might  without  error  have  been 
construed  by  the  court  to  be  as  clear  an  authorization  to  print  them,  as 
the  voicing  of  such  a  hope.  In  Schoepflin  v.  Coffey  (1900)  162  N.  Y. 
12,  56  N.  E.  502,  relied  on  in  the  instant  case,  the  defendant  made  de- 
famatory statements  about  the  plaintiff  to  a  newspaper  reporter,  A 
judgment  in  favor  of  the  plaintiff  was  reversed  partly  because  there  was 
evidence  that  the  defendant  had  not  intended  the  republication,  and 
partly  on  the  ground  that  evidence  of  the  plaintiff's  consent  had  been 
erroneously  excluded. 

Limitation  of  Actions — Pleading — Failure  to  Allege  Action  Was 
Brought  "Within  Statutory  Time. — The  plaintiff,  as  administrator, 
brought  an  action  for  injury  to  his  intestate,  resulting  in  his  death,  the 
declaration  containing  no  allegation  that  the  action  was  brought  within 
the  statutory  period  of  one  year  after  the  death  of  the  intestate.  On  a 
motion  to  arrest  judgment,  held,  that  compliance  with  the  statute  was 
part  of  the  cause  of  action  and  must  be  alleged  affirmatively.  The  ver- 
dict could  not  cure  this  defect.  Hartray  v.  Chicago  Rys.  (111.  1919) 
124  N.  E.  849. 

The  pleadings  of  the  plaintiff  must  state  a  cause  of  action  and  in- 
clude every  fact  necessary  for  the  plaintiff  to  prove,  to  entitle  him  to 
succeed.  Beveridge  v.  Illinois  Fuel  Co.  (1918)  283  111.  31,  119  N.  E. 
46;  Walters  v.  City  of  Ottawa  (1909)  240  111.  259,  88  N.  E.  651. 
Whether  a  fact  should  be  pleaded  and  proved  as  part  of  the  cause  of 
action  or  as  a  defense,  although  a  matter  of  definite  rule,  has  been 
largely  determined  by  considerations  of  convenience.  In  suits  on  insur- 
ance contracts  absence  of  conditions  rendering  a  policy  void,  ah  initio, 
are  not  required  as  part  of  the  plaintiff's  cause  of  action,  and  must  be 
set  up  and  proved  by  the  defendant.  Aetna  Life  Ins.  Co.  v.  Milward 
(1904)  118  E:y.  716,  82  S.  W.  364;  Tillis  v.  Liverpool  Ins.  Co.  (1903) 
46  Fla,  268,  35  So.  171.  As  a  general  rule  a  statute  of  limitation  cannot 
be  taken  advantage  of  by  the  defendant  unless  pleaded  affirmatively  by 
him.    See  Earnest  v.  St.  Louis  etc.  R.  R.  (1908)  87  Ark.  65,  112  S.  W. 
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141.    The  right  to  sue  for  wrongful  death  did  not  exist  at  common  law, 
being  a  personal  right  of  action  and  not  surviving  the  person  injvired; 
and  is  a  purely  statutory  right.     Hence  it  has  been  frequently  held  as 
in  the  principal  case,  that  where  the  statute  itself  limits  the  action,  as 
to  the  time  in  which  it  may  be  brought,  Martin  v.   Pittsburg   Rys. 
(1910)  227  Pa.  18,  75  Atl.  837;  Gulledge  v.  Seaboard  Air  Line  By. 
(1908)  147  N.  C.  234,  60  S.  E.  1134;  see  Chandler  v.  Chicago  &  A.  R.  R. 
(1913)  251  Mo.  592,  158  S.  W.  35,  or  as  to  any  conditions  precedent  to 
bringing  the  action,  Walters  v.  City  of  Ottawa,  supra,  compliance  there- 
with was  part  of  the  plaintiff's  cause  of  action,  to  be  pleaded  and 
proved  as  such.    As  a  matter  of  convenience  and  uniformity  however 
it  might  be  well  to  separate  the  limitation  as  to  the  time  within  which 
such  an  action  might  be  brought,  from  being  embodied  in  the  action 
itself  and  to  consider  it  as  part  of  the  general  limitations  on  actions,  as 
has  been  done  in  New  York.    IST.  Y.  Code  Civ.  Proc.  §  1902,  as  interpre- 
ted  in   Sharrow   v.   Inland  Lines   Ltd.    (1915)    214   N.   Y.   101,   108 
N.  E.  217. 

Mines  and  Minerals — Exclusive  PRmLEGE — ^Whether  License  or 
Corporeal  Hereditament. — The  plaintiff's  predecessor  in  title  conveyed 
to  the  defendant's  predecessor  "the  following  described  property:  all 
of  the  mineral  right  and  coal  privileges  and  rights  of  way  to  and 
from  said  minerals  and  coal  privileges  with  right  to  search,  etc."  In  an 
action  by  the  plaintiff  to  quiet  title  to  the  minerals,  held,  the  convey- 
ance was  a  grant  of  the  fee,  and  title  was  not  lost  by  failure  to  develop 
the  property  for  forty  years.    Scott  v.  Laws  (Ky.  1919)  215  S.  W.  81. 

The  minerals  in  land  may  be  held  apart  from  the  surface,  Walhice 
V.  Elm  Grove  Coal  Co.  (1905)  58  W.  Va.  449,  52  S.  E.  485 ;  see  McCon- 
nell  V.  Pierce  (1904)  210  111.  627,  71  N:  E.  622;  Hoilman  v.  Johnson 

(1913)  164  K  C.  268,  80  S.  E.  249,  and  are  taxable  as  a  separate  estate, 
Washburn  v.  Gregory  Co.  (1914)  125  Minn.  491,  147  N.  W.  706;  San- 
derson V.  Scranton  (1884)  105  Pa.  469,  474.  When  so  granted  the  title 
to  them  will  not  be  lost  by  non-user,  Wallace  v.  Elm  Grove  Coal  Co. 
supra;  see  McBeth  v.  Wetnight  (1914)  57  Ind.  App.  47,  106  N.  E.  407, 
or  adverse  possession  of  the  surface,  Birmingham  Fuel  Co.  v.  Boshell 

(1914)  190  Ala.  597,  67  So.  403 ;  see  Hoilman  v.  Johnson,  supra ;  Dela- 
ware &  H.  Canal  Co.  v.  Hughes  (1897)  183  Pa.  m,  38  Atl.  568,  but  only 
by  adverse  user  of  the  minerals  independent  of  the  surface,  Birming- 
ham Fuel  Co.  V.  Boshell,  supra;  McBeth  v.  Wetnight,  supra.  Where 
merely  a  right  to  come  on  ard  mine  is  granted,  the  grantee  gets  only  a 
license.  Stockbridge  Iron  Co.  v.  Hvdson  Iron  Co.  (1871}  107  Mass.  290. 
But  the  exclusive  right  to  mine  for  all,  Plumer  v.  Hillside  Coal  <&  Iron 
Co.  (1894)  160  Pa.  483,  28  Atl.  852;  contra.  Shepherds.  McCalmont  Oil 
Co.  (N.  Y.  1885)  38  Hun.  37.  or  even  a  part  of  the  minerals.  Gill  v. 
Fletcher  (1906)  74  Ohio  St.  295,  78  N.  E.  433.  is  a  grant  of  the  ore  in 
fee,  even  though  the  grant  is  in  form  a  lease  for  years,  Kennedy  v.  Hicks 
(Ky.  1918)  203  S.  W.  318;  In  re  Lazarus'  Estate  (1892)  146  Pa.  342,  23 
Atl.  372,  the  grantee  then  having  the  period  stated  in  which  to  remove 
the  ore.  Kingsley  v.  Hillside  Coal  &  Iron  Co.  (1892)  144  Pa.  613,  23 
Atl.  250;  Butler  v.  McGorrisk  (C.  C.  A.  1902)  114  Fed.  300.  Where  the 
conveyance  granting  the  exclusive  right  to  mine  is  in  writing  but  not 
under  seal  as  required,  there  is  an  equitable  conveyance  of  the  ore  in 
fee.  Fairchild  v.  Dunbar  Furnace  Co.  (1889)  128  Pa.  485,  18  A.tl,  443. 
A  distinction  is  made  in  some  states  between  minerals  fugacious  in 
their  nature,  such  as  water,  gas  and  oil,  and  those  which  have  a  fixed 
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situs  and  are  necessarily  part  of  the  land,  it  being  held  in  the  case  of 
the  former,  that  the  exclusive  right  to  mine  is  merely  a  license,  Kelly 
V  Keys  (1906)  213  Pa.  295,  62  Atl.  911,  though  in  the  same  states,  in 
the  case  of  the  latter,  the  exclusive  right  to  mine  is  considered  a  grant 
of  the  fee,  Delaware  L.  &  U'.  R.  R.  v.  Sanderson  (1885)  109  Pa.  583,  1 
Atl.  394.  The  conveyance  of  the  exclusive  right  to  mine  forever,  even 
though  referred  to  as  a  privilege  in  the  conveyance,  seems  inconsistent 
with  the  retention  of  any  right  by  the  grantor,  see  Clement  &  Mosser  v. 
Youngman  &  Walter  (1861)  40  Pa.  341,  345,  and  where  such  language 
ia  used,  as  in  the  instant  case,  there  can  be  little  doubt  that  the  fee  in 
the  minerals  is  intended  to  be  passed. 

Officers — Liability  for  Loss  of  Public  Mon'ey — Distinction  BET^^■EEN 
"Public"  and  Private  Money. — Under  the  rules  of  the  Department  of 
Correction,  the  liability  of  a  warden  of  a  prison  was  as  follows: 
".  .  .  18.  Responsibility  for  Fine  and  Bail.  He  shall  be  responsi- 
ble for  the  receipt  and  custody  of  all  fines  or  bail  paid  by  or  for 
prisoners,  and  he  shall  turn  the  same  over  to  the  proper  authority  as 
required  by  law.  ...  24.  ResponsihiMty  for  Property  of  Inmates. 
He  shall  be  directly  responsible  for  the  proper  care  and  delivery  of 
clothing,  money  or  valuables  of  inmates  committed  to  his  care."  All 
prisoners  were  obliged  to  deposit  such  property  with  the  warden.  The 
prisoners'  money,  so  deposited,  was  stolen  by  a  keeper  designated  by 
the  defendant  warden  to  care  for  it  and  the  defendant  was  sued  on 
his  bond.  The  absence  of  culpability  in  the  defendant  was  admitted. 
Held,  two  judges  dissenting,  the  defendant  was  liable  under  the  rule 
making  public  officers  having  custody  of  "public  money"  absolutely 
liable  therefor.  City  of  New  York  v.  Fox  (App.  Div.  1st  Dept  1919) 
178  N.  y.  Supp.  805. 

The  soundness  of  the  rule  laid  down  by  the  court  can  no  longer  be 
doubted.  Tilliiighast  v.  Merrill  (1896)  151  N.  Y.  135,  45  N.  E.  375; 
Village  of  Bath  v.  McBride  (1916)  219  N.  Y.  92,  113  N.  E.  789;  Smythe 
V.  United  States  (1903)  188  U.  S.  156,  23  Sup.  Ct.  279.  The  basis  of 
the  rule  is  solely  one  of  public  policy,  it  being  thought  "wiser  to  subject 
the  custodian  of  the  public  moneys  to  the  strictest  liability  rather  than 
open  the  door  for  the  perpetration  of  fraud".  Tillinghast  v.  Merrill, 
supra.  But  a  distinction  between  losses  of  public  funds  and  losses  of 
private  funds,  although  often  hard  to  draw,  is  recognized ;  People  ex  rel. 
Nash  V.  Faulkner  (1887)  107  N.  Y.  477,  14  X.  E.  415;  Gartley  v.  People 

(1901)  28  Colo.  227,  64  Pac.  208;  contra.  Northern  P.  By.  v.  Owens 

(1902)  86  Minn.  188,  90  N.  W.  371;  and  in  the  latter  case  there  seems 
to  be  no  reason  for  extending  the  doctrine,  which  is  hard  on  the  public 
officer  at  best,  any  further.  It  is  suggested  that  the  proper  test  of  what 
is  "public  money",  so  as  to  put  the  absolute  liability  doctrine  into  opera- 
tion, is  whether  the  loss  of  the  effects  entrusted  to  a  public  officer  could 
work  detriment  to  the  state  but  for  the  absolute  obligation  of  the  officer 
to  reimburse  the  state.  In  the  instant  case  the  money  lost  could  not 
be  a  detriment  to  the  state  for  the  money  neither  belonged  to  the  state 
nor  was  the  state  under  any  obligation  to  make  it  good;  Sec.  24,  supra; 
nor  is  the  fact  that  the  prisoner  was  obliged  to  deposit  the  money  with 
the  defendant  a  controlling  element.  As  a  further  argument  that  the 
funds  involved  are  not  considered  "public  money",  it  might  be  urged 
that  since  the  rules  of  the  Department  of  Correction  specifically  provide 
for  two  kinds  of  responsibility — "for  fines  and  bail".  Sec.  18,  supra,  and 
"for  property  of  inmates",  Sec.  24,  supra — some  such  distinction  between 
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public  and  private  money  was  contemplated.  The  dissenting  opinion 
in  the  instant  case  seems  to  have  more  successfully  analyzed  the  policy 
involved. 

Public  Lands — Minerals — Cancellation  of  Patent. — In  a  suit  by  the 
United  States  to  cancel  a  patent  for  indemnity  lands,  the  evidence 
showed  that  when  the  patent  was  sought  and  obtained,  on  affidavits 
that  the  lands  were  non-mineral,  they  were  known  by  the  defendant 
company's  officers  to  be  valuable  for  oil.  Held,  the  relief  sought  should 
be  granted.  United  States  v.  Southern  Pac.  Co.  (1919)  40  Sup.  Ct.  47. 
All  mineral  lands  other  than  those  containing  coal  and  iron  were 
excluded  from  the  grant  under  which  the  patent  in  the  instant  case  was 
issued.  14  Stat.  292.  Before  the  issuance  of  a  patent,  the  duty  of 
determining  the  character  of  the  land  rests  with  the  Land  Department, 
Shaw  V.  Kellogg  (1898)  170  U.  S.  312,  18  Sup.  Ct.  632;  see  Barden  v. 
Northern  Pac.  R.  R.  (1894)  154  U.  S.  288,  330,  14  Sup.  Ct.  1030,  and 
the  subsequent  discovery  of  minerals  does  not  per  se  affect  the  title. 
Shaw  V.  KeUog,  supra;  Davis's  Adrnr  v.  Weibhold  (1891)  139  U.  S. 
507,  11  Sup.  Ct.  628.  However,  the  courts  may  inquire  into  the  circum- 
stances svtrrounding  the  issuance  of  a  patent  and  set  it  aside  if  obtained 
by  fraud  or  mistake,  Johnson  v.  Towsley  (1871)  80  U.  S.  72,  though 
the  issue  must  be  raised  directly  and  not  by  a  collateral  attack.  Burke 
V.  Southern  Pac.  R.  R.  (1914)  234  U.  S.  669,  34  Sup.  Ct.  907.  But  clear 
and  convincing  proof  of  fraud  is  necessary,  Diamond  Coal  &  Coke  Co. 
V.  United  States  (1914)  233  U.  S.  236,  34  Sup.  Ct.  507,  as  will  be  appre- 
ciated by  a  comparison  of  the  instant  case  with  United  States  v.  South- 
ern Pac.  Co.  (D,  C.  1919)  260  Fed.  511,  in  which  the  evidence  of  fraud 
was  held  insufficient. 


Specific  Performance — Cancellation  of  a  Deed — Contract  to  Sup- 
port.— The  plaintiff,  the  aged  father  of  the  defendant,  contracted  to 
convey  his  mortgaged  property  and  business  to  his  son,  the  deed  to  be- 
come absolute  on  the  son's  paying  the  mortgage  out  of  the  profits  of  the 
business;  the  son  then  to  execute  a  lease  of  the  premises  to  the  father 
for  his  life,  and  to  provide  his  living  expenses.  The  plaintiff  per- 
formed his  side  of  the  agreement  but  the  son  later  abandoned  the  busi- 
ness and  refused  to  provide  the  living  expenses.  The  plaintiff  filed  a 
bill  to  have  the  land  reconveyed.  Held,  that  reconveyance  would  be 
denied  but  specific  performance  of  the  son's  promise  to  furnish  a  living 
granted.    Whitman  v.  Whitman  (Mich.  1919)  174  K  W.  153. 

Ordinarily  non-performance  by  the  grantee  will  not  entitled  the 
grantor  to  a  cancellation  of  the  deed  in  equity.  Chicago  etc.  Ry.  v.  Tit- 
terington  (1892)  84  Tex.  218,  195  S.  W.  472.  But,  because  of  the  hard- 
ship caused  the  grantor,  by  the  grantee's  breach  of  his  promise  to  sup- 
port his  parent,  in  cases  similar  to  the  instant  one  the  courts  have  con- 
sidered them  apart  from  the  general  rule,  Huffman  v.  Rickets  (1916)  60 
Ind.  App.  526,  111  N.  E.  322;  Bruer  v.  Bruer  (1909)  109  Minn.  260,  123 
K".  W.  813,  and  have  allowed  a  reconveyance  of  the  property  either  on 
the  theory  that  the  grantee's  promise  was  a  condition  subsequent  pres- 
ent in  fact  or  implied  in  law;  Huffman  v.  Rickets,  supra;  contra.  Brand 
V.  Power  (1900)  110  Ga.  522,  36  S.  ij.  53;  or  that  the  agreement  created 
an  implied  trust;  Brant  v.  Bell  (1904)  26  R.  I.  288,  58  Atl.  951;  or  to 
prevent  a  multiplicity  of  suits  and  because  of  the  uncertainty  of  the 
damages  at  law;  Russell  v.  Robhins  (1910)  247  111.  510,  93  N.  E.  324; 
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Lowman  v.  Crawford  (1901)  99  Va.  688,  40  S.  E.  17;  but  see  Wood  v. 
Owen  (1910)  133  G'a.  751,  66  S.  E.  951;  or  simply  on  the  proving  of  a 
substantial  failure  of  the  consideration.  Meyer  v.  Meyer  (1910)  247 
HI.  535,  93  N.  E.  341;  Domeracki  v.  Janikowski  (1912)  255  HI.  575,  99 
K  E.  579;  contra,  Lowrey  v.  Lowrey  (1916)  111  Miss.  153,  71  So.  309. 
Other  courts  while  refusing  a  reconveyance,  have  made  the  support  of 
the  grantor  a  charge  upon  the  land  conveyed.  Kinney  v.  Kinney  (1917) 
221  N.  Y.  133,  116  N.  E.  772.  However,  in  all  the  above  cases,  the  de- 
fendant was  not  only  to  furnish  the  plaintiflF  a  "living"  but  also  to 
maintain  and  care  for  him  by  supplying  a  home  and  personal  services, 
which,  clearly,  could  not  be  specificaUy  enforced.  Lindsey  v.  Glass 
(1889)  119  Ind.  301,  21  N.  E.  897 ;  see  Russell  v.  Rohhins,  supra.  But, 
in  the  instant  case,  since  the  defendant  was  merely  obliged  to  furnish 
the  plaintiff  money  for  his  living  expenses,  specific  performance  could 
easily  be  granted,  despite  the  fact  that  equitable  supervision  might  have 
to  extend  over  a  period  of  time.  Cf.  Western  Union  Tel.  Co.  v.  Penn- 
sylvania Co.  (C.  C.  A.  1904)  129  Fed.  849.  The  plaintiff  having  this 
effective  remedy,  it  is  submitted  that  the  court  properly  refused  to  grant 
i.  reconveyance. 

Taxation — Inheritance  Taxes — Incidence. — The  plaintiff  sought  to 
recover  income  taxes  for  the  year  1913,  paid  under  protest,  on  the 
ground  that,  under  Sec.  2B  of  the  Income  Tax  Act,  38  Stat.  167,  which 
exempts  "all  .  .  .  State  .  .  •  taxes  paid  within  the  year",  the 
Commissioner  should  have  allowed  as  a  deduction,  taxes  paid  to  the 
state  of  New  York  on  an  inheritance  vesting  in  the  plaintiff  during 
the  year.  In  sustaining  a  demurrer  to  the  complaint,  held,  "that  the 
tax  cannot  properly  be  regarded  as  an  imposition  upon  either  the 
property  or  the  right  to  receive  a  gross  amount  of  the  property  of  a 
decedent  .  .  .  but  that  the  property  and  the  right  to  receive  it 
passed,  reduced  by  the  amount  of  the  tax  measured  by  a  percentage 
of  the  value  of  the  gross  share."  Prentice  v.  Eisher  (D.  C,  S.  D.,  N.  Y., 
1919)  260  Fed.  589. 

This  case  illustrates  the  confusion  of  thought  in  dealing  with  inher- 
itance taxes.  It  is  generally  held  that  such  taxes  are  imposed,  not  upon 
property,  but  upon  succession.  12  Columbia  Law  Rev.  727;  14  Columbia 
Law  Rev.  229,  237.  In  an  attempt  to  be  more  definite  and  determine 
upon  whom  the  tax  falls,  there  is  a  split  of  authority :  some  courts 
holding  that  it  is  on  the  privilege  of  the  decedent  to  transmit;  others 
that  it  is  upon  the  privilege  of  the  beneficiary  to  take.  It  has  been 
suggested,  however,  that  to  pick  out  one  of  these  elements  as  the  subject 
of  the  tax,  is  merely  arbitrary.  18  Columbia  Law  Rev.  475,  476.  By 
the  great  weight  of  authority,  an  individual  has  no  natural  right  to 
transmit  his  property  by  will  or  inheritance,  and  the  sovereign  power 
in  allowing  him  to  do  so,  may  deduct  so  much  or  so  little  as  it  deems 
expedient.  United  States  v.  Perkins  (1896)  163  U.  S.  625,  16  Sup.  Ct. 
1073.  From  this  it  woiild  seem  that  inheritance  taxes  are  not,  strictly 
si)eaking,  taxes  at  all :  the  state  is  merely  exercising  to  a  limited  extent 
its  power  to  appropriate  to  itself  the  entire  estate  of  a  decedent.  See 
20  Columbia  Law  Rev.  1,  7,  footnote  23. 

Witnesses— Handwriting — Transaction  "With  Deceased  Person. — The 
plaintiff  claimed  as  beneficiary  xmder  a  declaration  of  trust  signed  by 
the  decedent.  His  testimony  as  to  the  genuineness  of  the  deceased's 
signature,  based  upon  knowledge  of  the  latter's  handwriting  gained 
from  letters  written  to  the  plaintiff's  mother  by  the  deceased,  held,  not 
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inadmissable  under  the  state  statute  excluding  testimony  as  to  a 
personal  transaction  with  the  deceased.  Johnston  v.  Bee  (W.  Va. 
1919)  100  S.  E.  486. 

Statutes  are  common  which  prohibit  an  interested  witness  from* 
testifying  "concerning  a  personal  transaction  or  communication  be- 
tween the  witness  and  the  deceased  person  .  .  .,"  N.  Y,  Code  Civ. 
Proc.  §  829;  cf.  Tenn.  Ann.  Code  (1918)  §  5598;  Ohio  Gen.  Code  (1910) 
§  11495;  Iowa  Ann.  Code  (1913)  §  4604,  the  object  being  to  seal  the 
lips  of  a  party  to  such  a  transaction  concerning  said  transaction,  be- 
cause of  the  inability  of  the  deceased  to  dispute  the  assertion,  if  un- 
true. 4  Jones,  Evidence,  889;  see  Sankey  v.  Cook  (1891)  82  Iowa  125, 
128,  47  K  W.  1077;  Wilson  v.  Reynolds  (1883)  31  Hun  46,  48,  aff'd 
(1885)  98  N.  Y.  640.  Under  such  statutes  some  jurisdictions  exclude 
testimony  of  the  sort  given  in  the  instant  case.  Ware  v.  Burch  (1906) 
148  Ala.  529,  42  So.  562;  Cunningham's  Adm'r  v.  Speagle  (1899)  106 
Ky.  278,  50  S.  W.  244.  Most  jurisdictions,  however,  adopt  what  seems 
to  be  the  better  view  and  admit  the  testimony.  Britt  v.  Hall  (1902) 
116  Iowa  564,  90  N.  W.  340;  Martin  v.  McAdams  (1894)  87  Tex.  225, 
27  S.  W.  255;  Rush  v.  Steed  (1884)  91  N.  C.  226;  see  Hoag  v.  WHght 
(1903)  174  X.  Y.  36,  40,  66  N.  E.  579;  2  Jones,  op.  cit.,  889;  3  Hid., 
608  et  seq.  If  the  opinion  of  the  witness  is  derived  solely  from  his  ob- 
servation of  actual  signings,  his  testimony  would  be  inadmissible.  Wit- 
her V.  Gillespie  (1908)  127  App.  Div.  604,  112  N.  Y.  Supp.  20;  see  Rush 
V.  Steed,  supra ;  8  Columbia  Law  Rev.  650.  On  the  other  hand,  testi- 
mony of  the  sort  in  question  cannot  be  interpreted  as  relating  to  a 
personal  transaction  with  a  deceased.  It  is  clearly  nothing  more  than 
the  opinion  of  the  witness  gained  from  previous  knowledge  of  the  de- 
ceased's handwriting,  which  the  deceased,  even  if  alive,  would  not  be 
competent  to  deny;  and  this,  furthermore,  would  not  be  doing  indirectly 
what  cannot  be  done  directly,  which,  in  a  word,  is  the  argument  on  the 
other  side.  The  interest  of  the  witness  should,  of  course,  influence  the 
jury  in  evaluating  his  testimony.  Lovell  v.  Davis  (1893)  52  Mo.  App. 
342,  349;  see  Lounshury  v.  Knights  of  Maccabees  (1908)  128  App.  Div. 
394,  396,  112  X.  Y.  Supp.  921. 

Workmen's  Compensation  Acts — Municipal  Employee — Policeman. — 
A  patrolman,  who  had  been  detailed  by  his  superior  officer  to  care  for 
the  prisoners  in  the  station  house,  to  clean  the  walls  and  floor,  and  to 
fix  the  electric  lights,  was  accidentally  injured  in  the  performance  of 
this  duty.  Held,  two  judges  dissenting,  that  he  was  an  employee  of  the 
city  within  the  Workmen's  Compensation  Law.  N.  Y.  (I!onsol.  Laws 
c.  67  (Laws  of  1914  c.  41).  Ryan  v.  City  of  New  York  (1919)  189  App. 
Div.  49,  178  N.  Y.  Supp.  402. 

The  manner  of  his  appointment  and  the  character  of  his  duties  con- 
stitute a  policeman  a  public  officer.  Dempsey  v.  New  York  C.  &  H.  R. 
R.  R.  (1895)  146  K  Y.  290,  40  X.  E.  867;  Haney  v.  Cofran  (1915)  94 
Kan.  332,  146  Pac.  1027.  A  city  is  not  liable  as  master  or  principal  for 
the  torts  of  its  policemen,  Calwell  v.  City  of  Boone  (1879)  51  Iowa 
687,  2  N.  W.  614;  Peters  v.  City  of  Lindshorg  (1889)  40  Kan.  654,  20 
Pac.  490,  and  in  the  enforcement  of  its  police  regulations  it  is  not  en- 
gaged in  a  "trade  or  business".  Griswold  v.  City  of  Wichita  (1917)  99 
Kan.  502,  162  Pac.  276.  It  was  the  intention  of  the  legislature  in  pass- 
ing the  Act  to  make  compensation  a  part  of  the  cost  of  production 
which  would  ultimately  be  paid  by  the  consumer.  See  Matter  of  Post 
v.  Burger  &  Gohlke  (1916)  216  N.  Y.  544,  111  X.  E.  351.    Some  Work- 
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men's  Compensation  Acts  in  t^jrms  include  x>olicemen  within  their 
operation;  Wis.  Stat.  1915,  §  2394(7) ;  Ohio  Gen.  Code  (Page  &  Adams' 
Supp.,  1916)  §  1465(61) ;  others  exclude  them.  6  Edw.  YII  c.  5S  §  13, 
But  where  the  question  is  left  in  abeyance,  the  better  view  would  seem 
to  be  that  since  policemen  are  public  officers  they  are  not  employees 
within  the  purview  of  the  statute,  Blynn  v.  City  of  Pontiac  (1915)  185 
Mich.  35,  151  X.  "W.  681;  Griswold  v.  City  of  Wichita,  supra;  contra, 
McCarl  V.  Borough  of  Houston  (Pa.  1919)  106  Atl.  104,  and  that  the 
remedy  lies  with  the  legislature. 
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Editors-in-Charge 

Criminal  Syndicalism. — The  criminal  law  of  the  American  states  has 
in  the  past  known  how  to  deal  with  incitements  to  unlawful  acts.  Thus 
the  common  law  crime  of  conspiracy  is  incorporated  in  criminal  codes 
generally.^  Unlawful  assembly  is  everywhere  proscribed. ^  Attempt  at 
crime  is  both  at  common  law  and  by  statute  a  substantive  crime;'  and 
at  common  law  solicitation  to  crime  was  punishable.*  The  courts  are 
correct  in  holding  that  solicitation  does  not  fall  within  the  statutory 
definition  of  attempt ;''  but  this  does  not  warrant  the  conclusion  that, 
since  solicitation  is  not  specifically  adverted  to  in  the  codes,°  it  is 
dispunishable  under  them.  Even  at  common  law  solicitation  was  only 
independently  indictable  if  in  itself  it  involved  a  breach  of  the  peace  or 
if  its  object  was  interference  with  justice.'^  And  such  solicitation  clearly 
falls  within  the  code  provisions  relating  to  public  nuisances.* 

'It  is  unlawful  for  two  or  more  to  conspire,  inter  alia,  (1)  to  prevent 
another  from  doing  any  lawful  act  by  force,  threat,  or  interference  with 
property,  or  (2)  to  commit  an  act  injurious  to  public  health,  trade  or 
commerce,  or  for  the  perversion  of  justice.  N.  Y.  Penal  Law  (Consol. 
Laws  c.  39,  Laws  1909  c.  88)  §  580;  Minn.  Gen.  Stat.,  1913  §  8595;  Wash. 
Rem.  Code,  1915,  §  2382.  The  co-operation  of  workers  to  obtain  advances 
in  wages  is  commonly  excepted  specifically,  thus  protecting  activity  of 
the  type  of  the  A.  F.  of  L.  N.  Y.  Penal  Law  §  582;  Minn.  Gen.  Stat., 
1913  §  8596;  Okla.  Rev.  Laws,  1910  §  3764. 

^he  assembly  of  three  or  more  with  intent  to  carry  out  any  purpose 
in  such  a  manner  as  to  disturb  the  public  peace,  or  the  attempt  or  threat 
of  any  act  tending  toward  an  injurv  to  person  or  propertv.  N.  Y.  Penal 
Law  §  2092;  Wash.  Rem.  Code,  1915,  §  2550. 

*N.  Y.  Penal  Law  §  2.  The  New  York  law  seems  here,  as  elsewhere, 
to  have  been  the  model  for  the  Western  codifiers.  See  State  v.  Taylor 
(1906)  47  Ore.  455,  460,  84  Pac.  82. 

'Commonwealth  v.  Flagg  (1883)  135  Mass.  545;  see  United  States  v. 
Galleanni  (D.  C.  1917)  245  Fed.  977. 

*Ex  parte  Floyd  (1908)  7  Cal.  App.  588,  95  Pac.  175;  State  v.  Lampe 
(1915)  131  Minn.  65,  154  N.  W.  7^7;  State  v.  Butler  (1894)  8  Wash. 
194,  35  Pac.  1093;  but  see  State  v.  George  (1914)  79  Wash.  262,  264,  140 
Pac.  337. 

•The  codes  usually  abolish  all  common  law  offenses  not  specifically 
defined  and  punished.  Minn.  Gen.  Stat.,  1913  §  8466;  see  State  v.  Shaw 
(1888)  39  Minn.  153,  39  N.  W.  305. 

'Wharton,  Criminal  Law,  (11th  ed.)  §  218,  who  continues:  "For  we 
should  be  forced  to  admit  [otherwise]  .  .  .  that  the  propagandists, 
even  in  conversation,  of  agrarian  or  communistic  theories  are  liable  to 
criminal  prosecutions,  and  hence  the  necessary  freedom  of  speech  and 
of  the  press  would  be  greatly  infringed." 

'Thus  Johann  Most's  writings  and  speeches,  urging  the  assassination 
of  all  officers  of  state,  were  punished  under  N.  Y.  Penal  Law  §  43,  pro- 
hibiting "any  act  which  seriously  injures  the  person  or  property  of  another 
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Yet  sixteen  states  have  found  these  broad  provisions  against  the 
incitement  to  crime  inadequate  to  cope  with  the  I.  W.  W.  The  legis- 
latures of  these  states  within  the  past  two  years  have  passed  acts' 
against  "criminal  syndicalism".^"  This  attractive  term  is  typically 
defined^^  as:  "The  doctrine  which  advocates  crime,  sabotage  (  .  .  . 
meaning  malicious  damage  to  the  property  of  an  employer  by  an 
employe)  ...  as  a  means  of  accomplishing  industrial  or  political 
ends."^'  By  these  acts  it  is  made  a  felony  to  advocate,  justify,  or  suggest 
the  propriety  of  "criminal  syndicalism"  by  word  or  writing;  or  volun- 
tarily to  participate  in  the  assembly  or  association  of  two  or  more  people 
to  advocate  "criminal  syndicalism" ;  and  it  is  a  gross  misdemeanor  as 
owner  or  superintendent  of  a  building,  knowingly  to  permit  its  use  for 
such  assembly;  with  twenty-five  years  imprisonment  as  the  maximum 
penalty.  Eighteen  states  have  laws  punishing  "sabotage"^^  as  a  sub- 
stantive crime:  the  "criminal  syndicalism"  laws  thus  definitely  deal, 

or  which  seriously  disturbs  or  endangers  the  public  health  or  peace  .  . 
for  which  no  other  punishment  is  expressly  prescribed."  People  v.  Most 
(1902)  171  N.  Y.  423,  64  N.  E.  175.  Cf.  Lord's  Oregon  Laws,  1909  §  2087; 
State  V.  Nease  (1905)  46  Ore.  433,  80  Pac.  897.  Conviction  upon  such 
an  indictment  seems  to  render  nugatory  the  Criminal  Anarchy  Law  passed 
in  New  York  upon  the  assassination  of  President  McKinley  (1902)  N.  Y. 
Penal  Law  §  160.  To  the  present  time  no  indictment  has  ever  been 
brought  under  that  section.  On  the  other  hand,  speech  in  opposition  to 
conscription  was  indicted  under  Penal  Law  §  43,  supra.  People  v.  Nesin 
(1917)   179  App.  Div.  869,  167  N.  Y.  Supp.  49. 

"Alaska,  Laws  1919,  c.  6;  California,  Laws  1919,  c.  188,  constitutionality 
affirmed  in  Ex  parte  McDermott  (Cal.  1919)  183  Pac.  437;  Hawaii,  Laws 
1919,  act  186;  Idaho.  Laws  1917,  c.  145;  Iowa,  Laws  1919,  c.  382;  Michigan, 
Laws  1919,  no.  255;  Minnesota,  Laws  1917,  c.  215;  Montana.  Laws  1918, 
special  session,  c.  7;  Nebraska,  Laws  1919,  c.  261;  Nevada,  Laws  1919,  c. 
22;  Oklahoma,  Laws  1919,  c  70;  Oregon,  Laws  1919,  c.  12;  South  Dakota, 
Laws  1918,  special  session,  c.  38;  Utah,  Laws  1919,  c.  127;  Washington, 
Laws  1919,  c.  174;  Wyoming,  Laws  1919,  c.  76;  cf.  Australia,  Unlawful 
Associations  Act,  No.  41-  of  1916,  as  amended  by  No.  14  of  1917. 

"None  of  the  statutes  mentions  the  I.  W.  W.  by  name,  but  there  is 

reference    to    the    "active  element    within    this    State    .    .    .    determined 
.     .     .     to    overthrow    existing    .     .     .     economic     institutions    ...    by 

organizing  all  lawless  and  dissatisfied  elements",  Oregon,  Laws  1919,  c.  12 

§  5;   and  "large  numbers  of  persons     .     .     .     going   from  place  to  place 

.     .          advocating     .  .     criminal  sjTidicalism",  California,  Laws  1919, 
c.  188  §  4. 

"There  is  no  attempt  at  scientific  use  of  the  phrase.  But  in  fact  the 
L  W.  W.'s  "relations  with  the  French  [syndicalist]  movement  have  not  at 
any  time  been  as  close  or  as  definite  as  is  generally  imagined.  .  .  . 
French  syndicalism  has  entered  the  L  W.  W.  [only]  to  give  it  certain 
characteristic  strike  tactics  and  a  set  of  foggy  philosophical  concepts". 
Brissenden,  The  L  W.  W.  (1919)  272,  274. 

"Minnesota,  Laws  1917,  c.  215  §  1.    Oregon  adds  "or  revolution     . 
or  for  profit".     Laws  1919,  c.  12  §  1.     California's  definition  is  narrower: 
".     .     .     terrorism  as  a  means  of  accomplishing  a  change  in  industrial  own- 
ership or  control,  or  eflfecting  any  political  change".    Laws  1919,  c.  188  §  1. 

"The  definition  of  "sabotage"  is  no  more  technically  accurate  than  that 
of  "sjTidicalism".  Of  the  "sabotage"  which  the  statutes  attack,  it  is  well 
said  that  "it  amounts  to  malicious  mischief  and  is  a  crime  at  common  law 
as  well  as  by  statute".    State  v.  Moilen  (1918)  140  Minn.  112,  167  N.  W.  345. 
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not  with  the  destruction  of  proi>erty,  but  only  with  the  incitement 
thereto. 

In  so  far  as  these  laws  operate  to  make  conspiracy,  unlawful 
assembly,  and  solicitation  "endangering  the  public  peace"  felonies 
instead  of  misdemeanors,  they  add  little  to  the  substance  of  our  criminal 
law.  But  by  the  liberal  use  of  the  ainscientific  term  "criminal  syndical- 
ism" the  legislatures  have  prevented  themselves  from  seeing  that  they 
were  in  fact  dealing  with  conspiracy  and  solicitation.  In  their  desire 
to  make  these  activities  punishable  at  a  point  where  our  criminal  juris- 
prudence will  not  usually  take  cognizance  of  them,  the  legislatures  have 
departed  seriously  from  the  spirit  of  our  laws  and  institutions.  The 
provisions  whereby  anyone  is  a  felon  who  has  in  his  possession  printed 
matter  which  suggests  the  doctrine  that  economic  or  political  ends  be 
brought  about  by  sabotage;^*  or  who  voluntarily  participates  by  his 
presence,  aid,  or  instigation  in  an  assembly  where  these  doctrines  are 
advocated;^"*  or  who  openly  or  at  all  attempts  to  justify  these  doctrines 
with  the  intent  to  suggest  "criminal  syndicalism";^* — such  provisions 
carry  one  back  sharply  to  the  day  when  it  was  high  treason  to  "wish, 
will  or  desire  .  .  .  harm  to  the  King's  most  royal  person",^^  and 
when  it  was  an  offense  calling  for  deportation  to  be  a  member  of  a  labor 
union.^* 

The  construction  put  upon  the  Espionage  Act,  with  its  cognate  pro- 
vision punishing  "whoever  shall  willfully  advocate,  teach,  defend  or 
suggest"^*  the  wrongful  acts  enumerated,  gives  us  an  indication  of  the 
interpretation  which  the  courts  will  place  upon  the  "criminal  syndical- 
ism" laws.2°  Accepting  in  the  one  instance  as  in  the  other  the  test 
that  the  circumstances  and  nature  of  the  words  or  acts  to  be  punished 
must  be  such  as  to  create  a  clear  and  present  danger  that  they  will 
bring  about  the  substantive  evils  which  the  legislatures  have  a  right  to 
prevent,^^  we  may  nevertheless  expect  the  courts  to  overstep  such  limits 
in  many  instances.*^ 

"South  Dakota  Laws,  1918  (special  session)  c.  38  §  2,  imposing  a  penalty 
of  twenty-five  years  imprisonment. 

"Idaho,  Laws  1917  c.  145;  Montana,  Laws  1918  (special  session)  c.  7 
§  4;  and  other  states. 

'"Oregon,  Laws  1919,  c.  12  §  3;  Oklahoma,  Laws  1919,  c.  70;  and  other 
states. 

"26  Hen.  VIII  (1534)  c.  13. 

"The  Conviction  of  the  Dorchester  Labourers,  The  (London)  Times, 
March  20,  1834.  The  indictment  was  framed  on  2,7  Geo.  Ill  (1797)  c.  123, 
against  seditious  and  illegal  conspiracies. 

"(1917)  40  Stat.  217,  219  as  amended  (1918)  40  Stat.  553. 

"Abrams  v.  United  States  (1919)  40  Sup.  Ct.  17.  See  Chafee,  Freedom 
of  Speech  in  War  Time,  32  Harvard  Law  Rev.  932.  None  of  the  "criminal 
syndicalism"  laws  is  limited  in  any  way  with  respect  to  the  war. 

^Per  Holmes,  J.  in  Schenck  v.  United  States  (1919)  249  U.  S.  47,  52, 
39  Sup.  Ct.  247. 

**Thus  in  the  first  conviction  under  the  Minnesota  Act  (in  which  the 
constitutionality  of  the  Act  was  upheld)  the  basis  of  the  indictment  was  a 
set  of  posters  two  inches  square  bearing  such  legends  as  "Beware  Good 
Pay  Bum  Work :  The  I.  W.  W.  Never  Forget :  Sabotage",  "Industrial 
Unionism :  Abolition  of  the  Wage  System :  Join  the  I.  W.  W.  for  Free- 
dom", "The  I.  W.  W.  are  Coming:  Join  the  One  Big  Union",  stuck  on 
various  buildings   by  the  defendant.     No   evidence   was   offered   but   the 
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"The  I.  "W.  W.  has  importance  only  as  an  illustration  of  a  stable 
American  economic  process". ^^  The  energy  expended  by  the  legis- 
latures upon  a  body  which  brings  together  twenty-five  delegates  in  its 
annual  convention,^*  and  in  the  fifteen  years  of  Tts  existence  has  never 
claimed  80,000  members,^^  seems  sadly  misdirected.  The  larger  problem 
of  the  600,000  migratory  laborers  of  the  country, — the  majority  of 
whom  are  lumbering,  harvesting,  and  fruit-picking  in  the  states  which 
have  enacted  "criminal  syndicalism"  laws, — cannot  be  solved  by  the 
present  approach.  The  legislature  may  vent  its  excitement  by  jailing 
men  for  twenty-five  years  ;^^  but  it  must  set  itself  to  the  more  drab  task 
of  eliminating  the  causes  which  lead  men  to  desire  violence  as  "a  means 
of  accomplishing  political  or  industrial  ends". 

Budget  Legislation. — As  a  result  of  the  cumulative  eflFect  of  popular 
pressure^  some  eleven  so-called  budget  bills  have  recently  been  presented 
to  Congress,  and  congressional  attention  is  now  being  definitely  focused 
upon  two  of  them.^  In  the  consideration  of  these  bills  Congress  has  at 
its  disposal  a  vast  amount  of  precedent,  since  almost  all  foreign 
countries  have  in  force  some  variety  of  the  budget  system,'  and  most 

posters  themselves.  State  v.  Moilen,  supra,  footnote  13.  The  Acts  are  so 
recent  that  no  other  cases  have  reached  courts  of  record. 

"Carleton  Parker,  The  I.  W.  W.  (1917)  120  Atlantic  Monthly,  651,  662. 

"1912:  45  delegates,  1913:  37,  1914:  25,  1915:  25.  Brissenden,  The 
I.  W.  W.,  295,  303,  325,  338. 

"These  figures,  impossible  of  accurate  ascertainment,  are  analyzed  by 
Brissenden,  op.  cit..  Appendix  IV. 

""And  we  must  not  lose  sight  of  the  fact  that  the  great  danger  in  enact- 
ing statutes  under  the  stress  of  great  public  excitement  and  pressure  is 
that  such  legislation  is  very  apt  to  reflect  the  crude  and  undigested  senti- 
ment of  a  public  upheaval  at  the  cost  of  encroachment  on  constitutional 
rights".  Kalisch,  J.,  in  acquitting  an  inflammatory  strike  orator  of  a  charge 
of  criminal  anarchy  (N.  J.  Comp.  St.  p.  1744)  :  State  v.  Scott  (1914)  86 
N.  J.  L.  133,  90  Atl.  235. 

'President  Taft's  message  to  Congress  on  January  17,  1912,  and  the 
Report  of  President's  Commission  on  Economy  and  Efficiency  on  "The 
Need  for  a  National  Budget"  presented  to  Congress  June  27,  1912, 
were  among  the  first  important  official  recognitions  of  the  public  in- 
sistence for  administrative  economy.  In  1916  all  the  major  political 
parties  pledged  themselves  in  their  platforms  to  the  adoption  of  a 
budget  system. 

'The  so-called  McCormick  Bill  (S.  3476)  which  has  been  read  twice 
and  referred  to  the  Committee  on  Consideration  of  a  National  Budget 
System,  and  the  so-called  Good  Bill  (H.  R.  9783)  which  has  passed  the 
House  of  Representatives  by  a  vote  of  283  to  3. 

*"The  United  States  is  the  only  great  Nation  whose  government 
is  operated  without  a  budget".  President  Taft's  message  to  Congress 
on  January  17,  1912.  A  recent  list  of  the  countries  using  some  form 
of  the  budget  system,  compiled  by  the  National  Budget  Committee  (a 
District  of  Columbia  Corporation)  includes  Argentine,  Australia,  Aus- 
tria, Belgium,  Bolivia,  Brazil,  Bulgaria,  Canada,  Chile,  China,  Colom- 
bia, Cuba,  Denmark,  Dominican  Republic,  Ecuador,  Egypt,  France, 
Germany,  Great  Britain,  Greece,  Guatemala,  Honduras,  Hungary, 
Italy,  Japan,  Liberia,  Luxembourg,  Mexico,  Montenegro,  Netherlands, 
Newfoundland,  New  Zealand,  Nicaragua,  Norway,  Panama,  Paraguay, 
Peru,  Portugal,  Roumania,  Russia,  Salvador,  Serbia,  Siam,  Sweden, 
Switzerland,  Union  of  South  Africa,  Uruguay,  Venezuela. 
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of  the  American  states  have  adopted  a  budget  plan  by  Specific  legis- 
lation.* 

All  of  these  budgetary  systems  purpose  to  bring  economy  and 
efficiency  by  the  imposition  upon  the  government  of  a  definite  financial 
and  work  program.  The  budget  is  the  instrument  through  which  the 
several  financial  operations  of  the  government  are  correlated,  compared 
one  with  the  other,  and  brought  under  examination  at  one  and  the  same 
time.  It  should  be  at  once  a  report,  an  estimate,  and  a  proposal.*^  The 
budget  goes  through  four  stages:  it  is  prepared,  ratified,  executed,  and 
audited.*  In  many  of  the  states  the  governor  is  the  budget  officer;  that 
is,  the  estimates  are  prepared  under  his  supervision ;''  but  in  some  states 
a  special  commission,®  and  in  others  a  committee  of  the  legislature,' 
has  been  entrusted  with  this  work.  About  half  of  the  state  budget 
laws^°  do  not  deal  with  the  ratification  of  the  budget,  apparently  on  the 
theory  that  legislative  procedure  is  a  matter  to  be  determined  by  the 
legislature  itself  without  statutory  enactment.  In  some  of  the  remain- 
ing states  the  power  of  the  legislature  is  confined  largely  to  reducing 
items  in  the  budget, — the  estimates  for  certain  departments  only  being 
subject  to  increase. ^^    In  other  states  legislative  procedure  facilitating 

'Alabama,  Laws  1919,  No.  31;  Arizona,  Laws  1919,  c.  61;  Arkansas, 
Laws  1913,  No.  44;  California,  based  on  custom,  not  on  specific  statu- 
tory authority.  See  S.  Doc.  No.  Ill,  66th  Cong.  1st  Sess.,  p.  12;  Colo- 
rado, Laws  1919,  c.  12;  Connecticut,  Laws  1917,  c.  171;  Delaware,  Laws 
1917,  c.  278;  Georgia,  Laws  1918,  No.  327;  Idaho,  Laws  1919,  c.  135; 
Illinois,  Laws  1917,  p.  2;  Indiana,  Laws  1919,  c.  253.  (Proposed  consti- 
tutional amendment  subject  to  referendum);  Iowa,  Laws  1915,  c.  190; 
Kansas,  Laws  1917,  c.  312;  Kentucky,  Laws  1918,  c.  12;  Louisiana,  Laws 
1916,  No.  140;  Maine,  Laws  1919,  c.  102;  Maryland,  Const.  Art.  Ill, 
§  52,  Laws  1916,  c.  159;  Montana,  Laws  1919,  c.  205;  Michigan,  Laws 
1919,  S.  41;  Minnesota,  Laws  1919,  c.  356;  Mississippi,  Laws  1918,  c. 
225;  Nebraska,  Laws  1919,  c.  190;  Nevada,  Laws  1919,  c.  45;  New 
Hampshire,  Laws  1919,  c.  153;  New  Jersey,  Laws  1916,  c.  15,  amended 
Laws  1918,  c.  221;  New  Mexico,  Laws  1917,  c.  81;  New  York,  Laws 
1916,  c.  130;  North  Carolina,  Laws  1919,  c.  38;  North  Dakota,  Laws 
1915,  c.  61;  Ohio.  Laws  1913,  p.  658;  Oklahoma,  Laws  1919,  c.  142; 
Oregon,  Laws  1913,  c.  284;  South  Carolina,  Laws  1919,  c.  130;  South 
Dakota,  Laws  1917,  c.  354;  Tennessee,  Laws  1917,  c.  139;  Texas,  Laws 
1919,  c.  167;  Utah,  Laws  1917,  c.  15;  Vermont,  Genl.  Laws  1917,  §§  641- 
665;  Virginia,  Laws  1918,  c.  64;  Washington,  Laws  1915,  c.  126;  West 
Virginia,  Laws  1917,  c.  15  (Constitutional  amendment  proposed); 
Wyoming,  Laws  1919,  c.  10. 

'H.  R.  Rep.  No.  362,  66th  Cong.  1st  Sess. 

'Collins,  The  National  Budget  System  and  American  Finance 
(1917)  1. 

'Delaware,  Utah,  Nebraska,  supra,  footnote  4. 

'The  commission  may  include  the  governor,  Alabama,  North  Caro- 
lina, supra,  footnote  4;  or  may  exclude  him,  Montana,  supra,  footnote  4. 

'In  New  York,  supra,  footnote  4,  the  budget  is  prepared  by  the 
Finance  Committee  of  the  Senate  and  the  Ways  and  Means  Committee 
of  the  lower  house. 

"Arkansas,  California,  Connecticut,  Georgia,  Illinois,  Kentucky, 
Louisiana,  Maine,  Massachusetts,  Michigan,  Minnesota,  Mississippi, 
Nebraska,  New  Hampshire,  Ohio,  Oregon,  South  Dakota,  Tennessee, 
Vermont,  Washington,  supra,  footnote  4. 

"Maryland,  supra,  footnote  4.  Two-thirds  of  the  votes  of  members 
of  both  houses  necessary  to  increase  items,  Alabama,  supra,   footnote  4. 
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consideration  of  the  budget  is  specified  but  the  power  of  the  legislature 
to  raise  or  lower  the  budget  items  is  left  intact,^^  although  supplemental 
appropriations  are  not  to  be  considered  until  the  budget  is  passed.^' 
The  present  cumbersome  fiscal  system  of  the  United  States  is  clearly 
in  need  of  simplication.  The  heads  of  the  several  executive  depart- 
ments furnish  to  the  Secretary  of  the  Treasury  their  annual  estimates 
for  the  public  service  to  be  included  in  the  Book  of  Estimates  prepared 
by  law  under  his  direction.^*  The  function  of  the  Secretary  of  the 
Treasury  as  regards  the  estimates  is  purely  clerical.  He  rearranges  the 
items  to  comply  with  the  requirements  of  law^^  and  submits  the  Book  of 
Estimates,  so  compiled,  to  Congress.^®  The  expenditures  are  not  con- 
sidered in  connection  with  revenues,  nor  are  the  various  departmental 
expenditures  brought  into  harmony  with  one  another.  The  treatment 
of  the  estimates  after  their  presentation  to  Congress  is  still  more 
involved.  The  Book  of  Estimates  is  split  up  into  its  component  parts 
and  sent  to  congressional  committees  for  consideration.  Twenty-nine 
committees  in  the  two  houses  of  Congress,  working  independently  of 
one  another,  prepare  bills  making  demands  on  the  Treasury.*'^  Eighteen 
of  these  committees  report  out  the  bills.^*  This  procedure,  with  its 
division  of  responsibility,  which  we  are  accustomed  to  regard  as  inherent 
in  our  governmental  system,  was  inaugurated  forty-five  years  ago 
largely  as  the  result  of  a  political  quarrel.'* 

The  complexity  of  the  preparation  and  ratification  of  our  present 
fiscal  policy  is  in  marked  contrast  to  the  over  simplicity  of  its  execution 
and  auditing.  The  President,  as  the  chief  executive  officer  of  the 
nation,  is  of  course  entrusted  with  the  administration  of  the  annual 
work  program;  but  the  auditing  of  expenditures  is  also  largely  in  his 
hands,  since  the  Comptroller  of  the  Treasury,  who  audits  the  accoimts,^** 
is  a  presidential  appointee  reporting  to  the  Treasury  Department,  and 
subject  to  removal  by  the  executive.  Our  financial  system  thus  repre- 
sents these  anomalies :  the  fiscal  policy  is  for  the  most  part  prepared  and 
ratified  by  the  legislative  branch  with  slight  advice,  which  is  largely  dis- 


^'Virginia,   Arizona,  supra,   footnote  4. 

"Nevada,  supra,  footnote  4. 

"31  Stat.  1009,  U.  S.  Comp.  Stat.   (1916)   §  6734. 

"35  Stat.  907,  sec  4,  U.  S.  Comp.  Stat.  (1916)  §  6673. 

"9  Stat.  108,  U.  S.  Comp.  Stat.  (1916)  §  6732. 

"Not  only  does  this  result  in  duplication  of  effort  by  congressional 
committees,  but,  what  is  far  more  important,  it  effectively  prevents  the 
committees  from  detecting  duplication  of  effort  in  the  governmental 
departments.  A  single  budget  authority,  viewing  departmental  ex- 
penditures as  a  whole,  would  be  in  a  position  to  detect  duplication  of 
bureaus,  and  to  recommend  departmental  reorganizations. 

"Collins,  op.  cit.,  52. 

"The  present  division  of  committees  in  the  House  was  made  in 
1885  to  deprive  Mr.  Randall,  then  chairman  of  the  Appropriations 
Committee,  of  the  power  which  at  that  time  was  vested  in  one  com- 
mittee. See  Hearings  Before  the  Select  Committee  on  the  Budget  of 
the  House  of  Representatives  on  the  Establishment  of  a  National  Budget 
System  (1919)  p.  206. 

"28  Stat.  206,  U.  S.  Comp.  Stat  (1916)  §  408. 
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regarded,  from  the  executive  departments;  it  is  then  the  duty  of  the 
executive  branch  to  carry  out  a  work  program  which  it  had  little  to  do 
with  formulating;  and  it  is  the  privilege  of  the  executive  to  review  his 
own  accounts  by  his  own  agents  without  any  independent  audit. 

Tlie  Good  Bill  seems  somewhat  the  more  comprehensive  of  the  two 
bills  now  before  Congress,  since  it  deals  with  both  the  preparation^^ 
and  the  auditing'--  of  the  budget.  The  Good  Bill  establishes  a  Budget 
Bureau  in  the  office  of  the  President.-^  The  McCormick  Bill  establishes 
a  similar  Bureau  in  the  office  of  the  Secretary  of  the  Treasury. ^^  Under 
both  bills  the  Bureau  details  liaison  officers  to  the  various  governmental 
departments.  Through  them  the  departmental  estimates  are  submitted 
to  the  Bureau,  which  has  the  power  to  revise  the  estimates,  and  bring 
them  into  some  relation  to  one  another^^  and  to  the  estimated  national 
revenue.  The  Budget,  as  revised,  and  the  original  estimates  are  sub- 
mitted to  Congress  for  ratification.  Since  both  Houses  have  the  power 
to  determine  their  rules  of  procedure-^  both  Bills  leave  to  Congressional 
Resolutions  the  task  of  simplifying  the  legislative  procedure.^^  Thus 
the  power  of  Congress  to  raise  or  lower  the  Budget  estimates  is  left 
intact,  and  both  bills  leave  unchanged  the  execution  of  the  budget.  The 
Good  Bill  establishes  an  improved  audit  system,-*  and  also  creates  a 
permanent  Joint  Committee  on  Receipts  and  Expenditures^  to  investi- 

^H.  R.  9783,  Sec.  1-8. 

^'H.  R.  9783,  Sec.  9-14.  The  Good  Bill  establishes  an  Accounting 
Department  under  the  Comptroller  General  of  the  United  States.  His 
duty  is  to  audit  the  accounts,  and  he  is  to  be  subject  to  removal  only 
by  joint  action  of  the  two  houses.  The  office  of  the  Comptroller  of 
Currency  is  abolished. 

"Among  the  arguments  advanced  in  favor  of  this  are :  that  the 
President,  as  the  nation's  chief  executive,  should  be  held  responsible 
for  its  business  management;  that  he  alone  controls  all  cabinet  officers; 
that  he  has  an  impartial,  complete  view  of  their  work;  that  if  the 
Secretary  of  the  Treasury  prepared  the  Budget,  he  would  be  in  a 
position  superior  to  other  cabinet  officers,  which  would  result  in  fric- 
tion in  the  cabinet;  that  the  Treasury  Department  is  itself  one  of  the 
la?rgest  government  departments  and  should  be  subject  to  external 
financial  control. 

^*The  proponents  of  this  plan  urge  that  the  Secretary  of  the  Treasury, 
being  the  Nation's  chief  fiscal  officer,  responsible  for  raising  revenue, 
should  have  a  voice  in  determining  expenditures;  that  creating  a  Budget 
Bureau  outside  of  the  existing  governmental  departments  would  only  tend 
further  to  multiply  boards  and  bureaus. 

^'The  estimates  of  the  War  and  Navy  Departments,  except  for  their 
civil  establishments,  and  the  estimates  for  the  Library  of  Congress,  the 
Supreme  Court,  and  the  legislative  branch  of  the  government  are  exempt 
from  revision  by  the  Budget  Bureau. 

»U.  S.  Const.  Art.  I.  Sec.  5. 

"H.  R.  324,  66  Cong.  1st  Sess.,  centering  in  one  Committee  on  Appro- 
priations the  authority  to  report  appropriations,  has  been  introduced  in 
the  House,  but  not  passed. 

^Supra,  footnote  22. 

»H.  R.  978.\  sec.   15. 
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gate  methods  and  procedure.  The  Good  Bill,  in  particular,  points  to 
beneficial  changes  in  our  present  system,  although  many  defects  seem 
disregarded  even  in  this  Bill.^° 

"Among  the  possible  desirable  additions  to  a  Budget  Bill  may  be  noted : 
A  self-denying  ordinance,  i.  e.,  a  prohibition  upon  individual  members  from 
requesting  appropriations  from  the  floor;  a  prohibition  of  "riders"  on 
appropriation  bills ;  a  time  limit  upon  the  debate ;  and  a  provision  enabling 
cabinet  officers  to  appear  before  Congress  on  their  own  initiative  to  urge 
financial  policies. 
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British  War  Administration.  By  John  A.  Faiblie.  New  York: 
Oxford  University  Press.    1919.    pp.  x,  302. 

In  no  other  war  of  modern  times  were  the  governments  of  the 
belligerent  nations  so  greatly  affected  in  organization  and  function 
as  in  the  World  War.  Many  things  had  to  be  done  that  were  novel,  and 
for  doing  them  old  governmental  ways  and  means  often  proved  them- 
selves imfit.  tJnmilitary  nations  were  forced  to  militarize,  and  a  new 
calculus  of  "man  power"  and  "mobilization"  was  applied  to  men  and 
women  and  the  fruits  of  their  industry.  The  sphere  of  the  state  was 
vastly  enlarged  and  its  control  extended  to  much  that  before  had  been 
left  to  private  enterprise.  New  political  agencies,  better  suited  to  the 
necessities  of  the  crisis,  were  devised,  and  old  guaranties  of  liberty 
were — enthusiastically  or  reluctantly — put  aside. 

Of  all  the  Allied  governments  no  other,  with  the  exception  of  the 
Russian,  experienced  such  a  trarisfonnation  as  that  of  Great  Britain. 
A  well  known  student  of  English  history  and  politics,  writing  in  the 
summer  of  1918,  went  so  far  as  to  say  that  the  political  changes  effected 
during  the  preceding  twenty  months  were  "more  fundamental  than  any 
which  had  occurred  in  the  previous  hundred  years."  Among  the  more 
salient  of  these  changes  were  the  establishment  of  universal  manhood 
suffrage,  the  admission  of  some  6,000,000  women  to  the  parliamentary 
franchise,  the  introduction  of  the  principle  of  proportional  representa- 
tion in  parliamentary  elections,  a  revolution  in  the  cabinet  system,  the 
creation  of  new  departments  of  government,  the  reorganization  of  old 
departments  and  the  suspension  of  that  "rule  of  law"  which  is  the  pride 
of  the  race. 

The  story  of  this  metamorphosis  as  a  whole  has  not  yet  been  told. 
A  part  of  it,  however,  is  related  by  Professor  John  A.  Fairlie  in  his 
British  War  Administration,  which  is  published  as  one  of  a  series  of 
"Preliminary  Economic  Studies  of  the  War",  edited  by  Professor  David 
Kinley  for  the  Division  of  Economics  and  History  of  the  Carnegie  En- 
dowment for  International  Peace.  Though  disposed  to  question  the 
appropriateness  of  this  voluime  in  a  series  of  "economic"  studies,  we  are 
none  the  less  gratef\il  to  the  author,  the  editor  and  the  Endowment  for 
supplementing  the  standard  treatises  on  English  government  and  con- 
stitutional history,  all  of  which  have  been  thrown  out  of  date  by  the  war. 

The  study  deals  principally  with  administrative  reorganization  and 
the  establishment  of  new  executive  departments.  The  chapter,  how- 
ever, of  most  general  interest  and  importance  for  the  student  of  what 
Sir  William  Anson  called  "the  custom  of  the  constitution"  is  that  on 
the  Cabinet.  This  is  based  upon  an  article  by  the  author  which  was 
published  in  the  Michigan  Law  Review  for  May,  1918.  After  tracing 
briefly  the  changes  in  the  cabinet  system  under  the  Coalition  Govern- 
ment of  1915-1916,  Professor  Fairlie  makes  it  clear  that  the  Lloyd 
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George  War  Cabinet,  established  in  December,  1916,  involved  "funda- 
mental alterations  in  the  structure  of  the  Cabinet  and  in  its  relations 
to  the  House  of  Commons."  The  old  cabinet,  composed  of  the  heads 
of  the  administrative  departments,  disappeared,  and  there  was  substi- 
tuted for  it  a  cabinet  of  a  new  type,  much  smaller  in  size,  and  consist- 
ing of  ministers  holding  nominal  offices  which  required  of  them  no 
departmental  work  and  "ministers  without  portfolio".  The  only  active 
administrator  in  it  was  the  Chancellor  of  the  Exchequer,  and  his  official 
and  parliamentary  duties  soon  forced  him  to  relinquish  most  of  his 
cabinet  activities.  The  new  system  thus  undertook  to  separate  the 
functions  of  determining  policy  and  directing  administration.  The 
War  Cabinet,  moreover,  was  far  less  intimately  connected  than  the  old 
cabinet  with  the  House  of  Commons.  The  Prime  Minister  ceased  to 
be  the  leader  of  the  House  and  rarely  attended  its  debates.  The  author 
seems  to  regard  the  responsibility  of  the  War  Cabinet  to  the  Ho\ise  of 
Commons  as  little  more  than  nominal,  and  he  is  probably  right — at 
least  for  the  period  of  actual  hostilities  with  which  he  is  concerned. 
Unlike  all  of  its  predecessors  the  War  Cabinet  employed  a  secretarial 
staflF  which  kept  records  of  proceedings,  and  it  summoned  outsiders  to 
its  meetings.  It  thus  abandoned  that  secrecy  which  had  been  main- 
tained by  all  previous  cabinets  in  English  history.  The  author  shows 
how  it  was  enlarged  in  the  summer  of  1917  into  an  Imperial  War  Cabi- 
net by  the  admission  of  representatives  of  the  governments  of  the 
Dominions  and  of  India,  and  says  that  a  second  session,  held  in  the 
Bununer  of  1918,  "marks  another  step  towards  establishing  annual 
meetings  of  this  kind  as  a  recognized  convention  of  the  British  imperial 
constitution."  He  indicates  that  the  War  Cabinet  was  not  wholly  suc- 
cessful. It  was  not  able  to  confine  itself  entirely  to  questions  of  policy, 
and  the  effort  to  distinguish  sharply  between  policy  and  administration 
seems  to  have  failed.  Since  Professor  Fairlie  wrote,  criticisms  of 
the  War  Cabinet  culminated  in  a  parliamentary  crisis  in  October,  1919, 
in  consequence  of  which  it  was  abandoned  and  a  new  Cabinet  was  con- 
structed, which,  though  it  does  not  reproduce  all  of  the  features  of  the 
pre-war  cabinet,  includes  the  heads  of  the  most  important  departments. 
The  student  of  English  constitutional  law  will  be  impressed  in 
reading  Professor  Fairlie's  chapter,  "Defence  of  the  Realm",  by  the 
departures  which  it  recounts  from  what  Dicey  in  a  classic  chapter  calls 
"the  rule  of  law"  {Introduction  to  the  Study  of  the  Law  of  the  Consti- 
tution, chap,  iv.),  one  essential  principle  of  which  is  "that  no  man  is 
punishable  or  can  be  lawfully  made  to  suffer  in  body  or  goods  except  for 
a  distinct  breach  of  law  established  in  the  ordinary  legal  manner  before 
the  ordinary  courts  of  the  land."  In  his  treatment  of  martial  law,  while 
recognizing,  of  course,  the  possible  necessity  for  it,  Dicey  says:  "The 
justification  and  the  soiirce  of  the  exercise  in  England  of  extraordinary, 
or  as  it  may  be  termed,  extra-legal  power,  is  always  the  necessity  for 
the  preservation  or  restoration  of  the  King's  peace",  and  quotes  as 
expressive  of  English  law  the  opinion  of  the  United  States  Supreme 
Court  in  ex  parte  Milligan  that  "martial  rule  can  never  exist  where  the 
courts  are  open,  and  in  the  proper  and  unobstructed  exercise  of  their 
jurisdiction."  The  Defence  of  the  Realm  Act  of  August  8,  1914,  passed 
without  debate,  empowered  the  Government,  as  Professor  Fairlie  shows, 
to  issue  regulations  for  securing  public  safety  and  the  defence  of  the 
realm,  and  by  such  regulations  to  authorize  the  trial  by  courts-martial 
of  persons  contravening  them,  such  punishment  not  to  include  the  death 
sentence.    The  Defence  of  the  Realm  Consolidation  Act  of  November 
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27,  1914,  went  farther  and  provided  that  when  it  was  found  that  the 
ofiFence  was  committed  with  intent  to  assist  the  enemy,  "a  person  con- 
victed of  such  an  offence  by  a  court-martial  shall  be  liable  to  suffer 
death" — and  this  though  the  ordinary  courts  were  in  normal  session. 
It  would  be  diflficult  to  conceive  of  a  more  flagrant  violation  of  the  "rule 
of  laV,  and  it  did  not  pass  unchallenged.  On  the  contrary,  it  encoun- 
tered spirited  opposition  in  the  House  of  Lords.  "What  we  want",  said 
Lord  Bryce,  "is  to  safeguard  the  liberties  of  our  fellow-citizens  in  the 
future  from  the  possibility  of  its  ever  being  Said  hereafter  that  Parlia- 
ment intrusted  Courts-Martial  with  the  jurisdiction  of  life  and  death 
over  British  subjects  at  a  time  when  there  was  neither  invasion  nor 
civil  war."  So  determined  v/as  the  opposition  of  the  Lords  that  the 
Lord  Chancellor  gave  a  pledge  that  no  British  subject,  not  under  mili- 
tary law,  would,  in  fact,  be  deprived  of  life  under  this  provision  until 
Parliament  had  had  time  to  consider  the  matter  again.  With  this 
understanding — of  which  Professor  Fairlie,  by  the  way,  makes  no  men- 
tion— the  bill  was  passed. 

In  an  account  such  as  the  author  has  prepared — professedly  a  pre- 
liminary report — one  does  not  look  for  interpretation,  but  he  has  a  right 
to  demand  strict  accuracy  in  the  statement  of  fact.  In  the  chapter  on 
the  Cabinet  a  number  of  errors  have  been  noted.  Mr.  Bonar  Law  did 
not  retire  from  the  War  Cabinet  in  July,  1917,  as  statc-d  on  pages  40, 
50  and  53.  As  a  matter  of  fact  Mr.  Law  continued  to  be  a  member  of 
the  W^ar  Cabinet  as  long  as  it  lasted.  Lord  ^lihier  did  not  retire  in 
May,  1918,  as  stated  on  page  iVo,  where  mention  is  omitted  of  the 
resignation  of  Sir  Edward  Carson  in  January,  1018.  The  author  does 
not  seem  to  have  understood  the  position  of  General  Smuts  in  the  War 
Cabinet,  and  his  name  is  not  includtxl  in  the  list  of  its  members  given 
on  page  53.  On  the  whole,  however,  Professor  Fairlie  lias  done  with 
credit  a  piece  of  work  that  was  eminently  worth  doing. 

R.  L.  Schuyler. 

The  Eenov.\tion  of  International  L.\w.  By  Prof.  Dr.  D.  Josephus 
JiTTA.    The  Hague:    Martinus  Nijhoff.    1919.    pp.  xvi,  196. 

The  author  proposes  the  renovation  of  international  law  on  the  basis 
of  a  '^juridicial  community  of  mankind"  as  distinguished  from  the  com- 
munity of  nations.  He  seems  first  to  have  conceived  this  idea  in  the 
study  of  what  is  variously  called  "Private  International  Law,"  '"Inter- 
national Private  Law,"  and  ''the  Conflict  of  Laws,"  which  is  not  inter- 
national in  the  sense  of  being  a  law  between  nations,  except  so  far  as 
conventional  agreements  for  the  observance  of  certain  rules  have  to 
a  very  slight  extent  made  it  so. 

To  extend  this  conception  to  what  is  projjerly  called  '•International 
Law"  evidently  involves  a  radical  cluinge  rather  than  a  renovation.  The 
author  treats  sovereignty  as  belonging  to  "mankind"  and  regards  state 
sovereignty  as  admissible  only  as  ''an  immediate  tenure  of  mankind." 
Absolutely  separating  from  international  law  the  "positive  law  of  war", 
the  rules  of  which  cannot,  he  affirms,  be  deduced  from  ''reasonable 
principles  of  social  life",  he  wovdd  bring  everything  else  to  the  test  of 
such  principles.  In  order  that  he  may  not  be  called  a  "dreamer",  he 
concedes  that  ''the  reasonal>lo  principles  of  social  life  are  absolutely 
subordinated  to  the  positive  custonuiry  or  written  law,"  but  he  main- 
tains, on  the  other  hand,  that  they  ''are  also  the  touchstone  of  the 
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righteousness  of  the  positive  law  and  the  final  aim  of  its  evolution," 
and  that  "a  renovation  of  the  international  law"  may  therefore  be 
founded  on  them. 

To  a  certain  extent  the  author  ventures  to  furnish  us  with  these  in- 
valuable criteria.  As  one  might  expect,  they  embrace  rules  which  he 
himself  regards  as  "reasonable.''  But  our  gratitude  is  often  qualified 
by  difficulty  in  following  him.  In  discussing  the  thorny  subject  of 
frontiers,  he  observes  that  they  have  not  been  traced  with  regard  to  the 
general  welfare;  that  conquest  has  been  the  main  factor;  and  that, 
while  "historical  causality  has  weighed  territorial  and  personal  elements. 
Mars  has  thrown  his  sword  into  the  scale,  so  that  modifications  may  or 
may  not  have  been  in  the  direction  of  "reasonable  principles".  This 
leaves  us  on  xmcertain  groimd;  and  our  perplexities  are  increased  by 
the  further  remark  that  some  assert  that  "the  finger  of  the  Almighty 
has  traced  the  boundaries  of  states." 

The  author  discusses  the  question  of  nationality,  but  offers  no  solu- 
tion of  its  difficulties.  The  same  thing  may  be  said  of  his  treatment 
of  the  subject  of  envoys  and  consuls.  Under  the  head  of  "the  general 
direction  of  public  affairs  of  mankind"  he  discusses  "international  ad- 
ministrative law",  and  in  conclusion  asks  "May  the  germs  of  an  evo- 
lution be  ascertained?"  He  replies,  "I  am  inclined  to  give  an  affirma- 
tive answer  but  the  germs  are  very,  very  small  almost  microscopic."  So, 
in  treating  of  conflicts  in  taxation,  he  remarks  "Are  there  any  germs  of 
an  evolution?  They  are  to  be  found,  but  they  are  very,  very  small." 
Naturally,  he  does  not  fail  to  perceive  the  part  played  by  patriotism  in 
international  affairs.  The  view  he  takes  is  that  "patriotism,  considered 
as  a  pleasant  sensation,"  is  "compatible  with  the  paramount  power  of 
mankind." 

These  examples  furnish  an  indication  of  the  character  of  the  au- 
thor's thesis  and  of  his  method  of  presentation.  More  than  half  of  the 
volume  is  devoted  to  topics  in  the  domain  of  international  private  law. 

John  Basse  tt  Moore. 


Year  Books  of  Edward  II.  Vol.  XV,  6  and  7  Edward  11,  A.  D. 
1313.  Edited  by  William  C.  Bolland.  London:  B.  Quaritcii.  1918. 
Select  Cases  Before  the  King's  Council.  1243-1482.  Edited  by  I.  S. 
Lkadam  and  J.  F.  Baldwin.  Cambridge:  Harvard  Unb-ersity  Press. 
1918. 

A  review  never  can  do  full  justice  to  a  book  of  worth.  Much  less 
can  one  evaluate  in  a  few  paragraphs  two  such  volumes  as  numbers  35 
and  36  of  the  Publications  of  the  Selden  Society.  Founded  in  1887  to 
encourage  the  study  and  advance  the  knowledge  of  the  history  of  Eng- 
lish law,  the  Society  has  issued  one  volume  every  year,  and  in  some 
years,  two  volumes.  This  record  has  been  kept  up  in  spite  of  the  world 
war,  two  volumes  being  issued  for  the  year  1918, — one  of  them  edited 
by  an  American,  and,  to  overcome  existing  difficulties  of  transporta- 
tion, published  by  the  Harvard  University  Press.  No  greater  evidence 
could  be  given  of  the  sincerity  and  abiding  faith  of  the  directors  of  the 
Society  than  this  persistent  recurrence  to  history  at  a  time  when  the 
lessons  of  history  seemed  to  have  been  forgotten. 

The  Year  Books  Series  was  begun  in  1903  as  No.  XVII  of  the  Pub- 
lication, and  the  twelve  volumes  already  published  are  all  of  the  reign 
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of  Edward  II.  They  bring  us  only  as  far  as  7  Edward  II.*  Some  of 
the  Year  Books  of  Edward  I,  and  those  of  the  eleventh  to  the  twentieth 
year  of  Edward  III,  have  been  published  in  the  Rolls  Series. 

In  the  volume  edited  by  Mr.  Bolland  there  are  fifty-seven  cases,  a 
meagre  number  compared  with  the  contents  of  a  modern  volume  of  the 
United  States  Supreme  Court  Reports,  but  they  appear  in  the  fullness 
of  detail  and  with  apparatus  to  assist  in  understanding  them,  which, 
considering  the  period  when  they  came  up  for  hearing,  is  remarkable. 
The  cases  are  presented  in  variant  accounts  by  a  comparison  of  thir- 
teen different  manuscripts.  Each  case  appears  first  in  the  law  French 
in  as  many  different  versions  as  the  manuscripts  contain.  These  are 
followed  by  a  note  from  the  Record,  in  Latin.  On  parallel  pages  is 
found  the  translation  in  English.  There  are  explanatory  footnotes, 
both  for  the  originals  and  the  translations.  The  apparatus  of  refer- 
ences consists  of  concordances  of  this  edition  with  the  old  edition  (in 
which  all  of  the  cases  appear)  and  with  Fitzherbert's  Abridgment,  tables 
of  statues,  forms  of  action,  and  tables  of  cases  (the  latter  constituting 
a  digest),  and  indexes  of  matters,  persons,  and  places.  As  is  the  custom 
since  Sir  Frederick  Maitland  edited  the  first  of  the  Year  Book  Series, 
there  is  an  extensive  introduction.  In  fact,  the  introductions  in  the 
various  volumes  of  the  Selden  Society  Publications  are  the  most 
illimiinating  studies  extant  of  English  legal  history,  each  being  based 
on  documents  presented  therewith  both  in  the  original  and  in  transla- 
tion. Each  editor  comments  on  the  cases  or  documents  printed  and 
then  selects  some  topic  for  specific  reference.  Mr.  Bolland  has  selected 
two  interesting  matters,  namely.  Attorneys  and  Bailiffs,  and  certain 
provisions  of  the  Statute  of  Gloucester.  He  makes  a  definite  contribu- 
tion to  our  knowledge  of  the  meaning  of  the  terms  Responsalis  and 
Bailliff  (which  he  finds  originally  to  have  been  of  identical  meaning) 
end  of  Attorney  and  Essoiner. 

The  selection  and  editing  of  the  cases  before  the  King's  Council 
(incorrectly  numbered  volmnes  36  instead  of  35  of  the  Selden  Society 
•Publications)  was  b^un  by  Mr.  Leadam  and  completed  by  Professor 
James  F.  Baldwin,  of  Vassar  College.  The  latter  had  already,  in  1913, 
published  his  "King's  Council  in  England  during  the  Middle  Ages",  a 
work  of  infinite  industry  casting  new  light  on  the  history  of  an  insti- 
tution the  activities  of  which  are  not  set  down  in  any  continuous  official 
contemporaneous  records.  In  Appendix  III  of  the  "King's  Council", 
Professor  Baldwin  printed  thirteen  selected  cases  and  other  legal  pro- 
ceedings. The  volujne  now  under  review,  containing  forty  selected 
cases  heard  by  the  Council  from  1243  to  1482,  is  a  more  extended  ap- 

* 

v.    1—1  and  2  Ed.  II  (1307-8  and  1308-9) 

V.   2—2  and  3  Ed.  II  (1308-9  and  1309-10) 

V.   3—  3  Ed.  II  (1309-10) 

V.  4—  4  Ed.  II  (1310) 

V.   5— The  Eyre  of  Kent,  v.  1,  6  and  7  Ed.  II  (1313-14) 

V.   6—  4  Ed.  II  (1310-11) 

V.   7— The  Eyre  of  Kent,  v.  2,  6  and  7  Ed.  II  (1313-14^ 

V.   8—  "        "       '•       "      v.  3,  6  and  7  Ed.  II  (1313-14) 

V.  9 — Not  yet  published. 

V.  10 — Not  vet  published. 

v.  11— 5  Ed;  II   (1311-1312) 

V.  12—5  Ed.  II  (1312) 

V.  13-«  Ed.  II  (1312-1313) 

V.  14 — Not  yet  published. 

V.  15—6  and  7  Ed.  II  (1313) 
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pendix  to  the  earlier  work.  These  cases  together  with  twenty-eight 
others  listed  in  Appendix  II,  complete  the  list  of  those  which  have 
been  put  into  print.  "Up  to  the  present",  says  Professor  Baldwin, 
"there  has  not  been  published  any  comprehensive  collection  of  cases 
before  the  king  and  council,  upon  which  not  only  the  history  of  the 
council  but  also  in  proportional  measure  the  history  of  law  must  de- 
pend." 

Frederick  C.  Hicks. 

Government  of  the  British  Empire.  By  Edward  Jenks.  Boston: 
Little,  Brown  &  Co.    1919.    pp. 

Among  the  numerous  works  on  the  government  of  England,  there 
are  few  which  present  in  brief  compass  the  essential  features  of  the 
English  government.^  It  is  to  fulfill  this  pvirpose  that  the  present  vol- 
ume has  been  issued,  the  object  of  which  is  to  give  "a  comprehensive 
view  of  the  system  under  which  the  British  Empire  is  governed,  ex- 
pressed in  simple,  untechnical  language."  Mr.  Jenks  covers  a  wide 
variety  of  topics  in  short  and  suggestive  descriptions  of  various  phases 
and  features  of  the  English  government.  His  aim  is  to  present  .briefly 
the  setting  for  English  institutions  and  to  give  a  descriptive  account 
of  the  government  of  England  as  it  now  operates.  Short  accounts  are 
given  of  the  primary  framework  of  the  English  government — the  Crown, 
the  Cabinet,  Parliament,  and  the  courts.  Other  chapters  deal  with 
important  offices  within  the  Cabinet,  with  the  established  churches,  and 
with  local  government  in  counties  and  boroughs,  topics  which  are  not 
often  adequately  considered  in  elementary  treatises.  A  feature  of  the 
volume  is  the  consideration  of  the  colonial  policies  of  the  Empire  and  the 
nature  and  significance  of  responsible  government  as  exemplified  in  the 
self-governing  colonies. 

Although  prepared  for  those  who  seek  a  cursory  view  of  the  Eng- 
lish government,  the  volume  covers  too  many  subjects  and  involves  too 
great  detail  for  those  who  have  time  for  only  a  short  course  in  the 
English  government.  For  this  purpose,  the  chapters  of  President 
Lowell's  standard  treatise  are  probably  better  adapted  to  students  in  that 
they  contain  less  detail  and  give  a  more  adequate  account  of  the  essen- 
tial features  of  the  English  system  of  government.^  While  it  may  be 
necessary  and  desirable  to  cover  most  of  the  topics  included  in  the  vol- 
ume, it  is  doubtful  whether  an  adequate  description  can  be  given  in  short 
compass  of  so  many  minor  matters  connected  with  English  jxjlitics  and 
administration.  Furthermore,  too  mucji  emphasis  has  been  given  to 
the  history  of  English  institutions  and  not  enough  to  the  fundamental 
political  changes  of  recent  years.  Adherence  to  the  historical  method 
has  resulted  in  an  arrangement  of  topics  which  renders  systematic  ex- 
position impossible.  One  may  well  question  whether  such  matters  as 
investiture,  benefit  of  clergy,  etc.,  (pp.  288,  292)  deserve  attention  in  a 
volume  whose  chief  aim  is  to  describe  the  present  system  of  the  English 
government. 

But  allowance  must  be  made  for  the  extreme  difficulties  involved  in 
an  attempt  to  explain  such  varied  and  complex  matters  as  now  com- 
prise that  intricate  political  mechanism  known  as  the  government  of 

^Cf.  J.  A.  Marriot,  English  Political  Institutions,  Oxford  University 
Press,  1910. 

*A.  L.  Lowell,  The  Government  of  England,  2  v.  The  Macmillan  Com- 
pany, 1908. 
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England.  The  volume  will  no  doubt  find  a  piece  particularly  in  Eng- 
lish sp>eaking  communities  where  it  is  important  that  many  of  these 
details  be  presented  to  elementary  students  who  find  it  impossible  to 
examine  the  larger  works  and  special  treatises  on  the  English  govern- 
ment. It  would  be  much  better  if  sufficient  time  and  consideration 
might  be  given  to  the  study  of  government  so  as  to  render  superficial 
treatises  of  this  character  unnecessary. 

Charles  G.  Hainea. 

Arguments  and  Speeches  of  William  Maxwell  Evarts.  Edited 
with  an  Introduction  by  his  son,  Sherman  Evarts.  3  vols.  New  York: 
The  JMacmillan  Co.  1919.  Vol.  I,  pp.  xxv,  722 ;  Vol.  II,  pp.  647 ;  Vol. 
Ill,  pp.  vii,  461. 

Great  judges  have  their  work  preserved  in  the  law  reports,  but 
great  advocates  leave  no  records  of  their  work  accessible  to  the  public 
until  some  careful  sympathetic  editor  publishes  such  volumes  as 
these  Mr.  Evarts  gives  us  of  his  father's  arguments  and  speeches. 
William  Maxwell  Evarts'  legal  career  was  so  eminent  as  to  givet  enduring 
interest  to  the  records  of  it  now  collected.  Mr.  Evarts  was  counsel  for 
the  United  States  in  the  Prize  Causes  of  the  Civil  War,  counsel  for 
President  Andrew  Johnson  in  the  Impeachment  Trial,  Attorney  General 
in  President  Johnson's  cabinet,  counsel  for  the  United  States  before  the 
Tribunal  of  Arbitration  at  Geneva,  in  1872,  counsel  for  the  Republican 
party  before  the  Electoral  Commission  in  the  Hayes-Tilden  disputed 
election,  Secretary  of  State  in  President  Hayes  cabinet  and  United 
States  senator  from  New  York  State  1885-1891.  This  list  represents 
only  the  most  important  of  his  many  activities ;  as  a  member  of  the  bar 
of  New  York  City  he  was  engaged  in  many  notable  cases.  Volume  one 
contains  his  most  important  professional  arguments  before  various 
tribunals,  volume  two  is  devoted  to  his  political  speeches  and  writings 
and  volume  three  is  given  up  to  his  commemorative  addresses  and  mis- 
cellaneous speeches.  To  those  interested  in  the  history  and  biography 
of  the  American  bar  this  publication  will  be  a  delight. 

Personal  Identification.  By  Harris  Hawthorne  Wilder  and 
Bert  Wentworth.    Boston:   The  Gorham  Press.     1918.    pp.  374. 

The  authors  have  made  a  readable  yet  scientific  attempt  to  place 
before  the  public  the  various  methods  of  personal  identification  in  use. 
Particular  emphasis,  of  course,  is  laid  upon  the  system  of  fingerprints 
and  a  more  comprehensive  method  of  classification  is  suggested.  Of 
particular  interest  should  be  two  new  forms  of  identification  by  the 
palms,  and  by  the  soles,  an  elementary  and  practical  explanation  of 
which  is  given. 

Books  Receh'Ed. 

The  Narcotic  Drug  Problem.  By  Ernest  S.  Bishop.  New  York: 
The  Macmillan  Co.    1920.    pp.  165. 

Select  Cases  Before  the  King's  Council.  1243-1482.  By  I.  S. 
Leadam  and  J.  F.  Baldwin,  for  the  Selden  Society.  Cambridge: 
Harvard  Unh-ersity  Press.     1918.    pp.  cxvii,  155. 

British  Labor  Conditions  and  Legislation  During  the  War. 
By  M.  B.  Hammond.  Carnegie  Endowment  for  International  Peace. 
New  York:   Oxford  University  Press.     1919.     pp.  ix,  335. 

Taxation  of  Corporations  and  Personal  Income.  By  Henry  M. 
Powell.    New  York:  Clark,  Boardman  Co.,  Ltd.     1919.    pp.  iv,  400. 
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THE    THEORY    OF    QUALIFICATIONS    AND 
THE  CONFLICT   OF   LAWS 

The  differences  existing  in  the  rules  of  the  conflict  of  laws  in 
the  various  countries  has  given  rise  to  the  question  whether  the 
rules  of  the  forum  should  be  interpreted  as  adopting  the  foreign 
law  in  its  totality,  including  its  rules  of  the  conflict  of  laws,  or 
whether  they  should  be  deemed  to  incorporate  only  the  foreign 
internal  law.  This  problem  is  that  of  renvoi}  A  problem  of  a 
different  character,  though  equally  fundamental,  may  arise,  even 
if  the  rules  of  the  conflict  of  laws  of  the  countries  involved  in  a 
given  case  are  alike,  because  of  a  difference  in  the  meaning  of 
the  concepts  used.  "Nationality,"  "domicil,"  "the  law  of  the  place 
of  contracting,"  "the  law  of  the  place  of  performance,"  and  "the 
law  of  the  place  where  the  tort  was  committed"  are  all  legal  con- 
cepts which  may  be  determined  in  more  than  one  way.  The  coun- 
tries differ  also  on  the  question  of  what  constitutes  immovable  and 
what  movable  property,  on  the  meaning  of  "capacity,"  "form," 
"substance,"  "procedure,"  and  in  their  definition  of  various  other 
terms  upon  which  the  application  of  the  foreign  law  depends.  The 
question  thus  presenting  itself  is  what  law  is  to  determine  the 
meaning  of  the  above  terms.  The  problem  referred  to  has  given 
the  greatest  concern  to  the  continental  writers  and  is  generally 
discussed  by  them  under  the  title  of  "theory  of  qualifications." 

Continental  Law 

From  the  standpoint  of  continental  theory,  the  problem  of  the 
conflict  of  qualifications  is  one  of  the  most  difficult  problems 
in  the  conflict  of  laws.     Let  us  consider  first  the  principal  problems 

'See  (1910)  10  Columbia  Law  Rev.  190,  327;  (1918)  27  Yale  Law  Jour- 
nal, 509;   (1919)  29  ibid.  214;   (1918)  31  Han-ard  Law  Rev.  523. 
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involved   and   thereupon   the   general   theories   which   have  been 
advanced  for  the  solution  of  the  problem. 

Domicil.  Domicil  plays  an  important  role  in  the  Anglo-Amer- 
ican and  South  American  systems  of  the  conflict  of  laws.  On 
the  continent  and  in  a  few  of  the  South  American  countries  it 
has  been  supplanted  by  the  principle  of  nationality.  The  law  of 
domicil  is  invoked  even  in  these  countries,  however,  when  the 
nationality  of  the  party  is  unknown  and  under  other  circumstances. 
Suppose  now  that  the  question  before  a  New  York  court  is  whether 
a  citizen  of  the  State  of  New  York,  formerly  domiciled  therein, 
has  lost  his  New  York  domicil  and  become  domiciled  in  France. 
Should  the  New  York  courts  determine  the  question  of  domicil 
solely  with  reference  to  their  own  law  or  should  they  inquire  into 
the  French  law  of  domicil  ?  The  question  is  of  considerable  prac- 
tical importance  because  of  the  fact  that  the  continental  definition 
of  domicil  does  not  always  agree  with  the  Anglo-American.  In 
some  countries  of  Europe  domicil  denotes  merely  the  center  of  a 
man's  affairs  without  the  connotation  of  permanent  home.^  A 
similar  problem  might  be  presented  with  reference  to  England, 
whose  rules  governing  domicil  differ  in  various  respects  from  the 
American  law,  for  example,  as  regards  the  reverter  doctrine  and 
as  to  the  capacity  of  a  married  woman  to  acquire  a  separate  domicil 
from  her  husband. 

The  continental  writers  maintain  with  respect  to  the  question 
the  greatest  variety  of  views.  Some  agree  with  the  French  Court 
of  Cassation  that  the  question  of  domicil  involves  merely  a  ques- 
tion of  fact  and  that  a  conflict  with  respect  to  the  definition 
of  domicil  cannot,  therefore,  arise.'  Others  concede  that  the 
notion  of  domicil  is  one  of  law  and  fact,  but  assume  that  the 
Roman    conception    of    domicil    has    become    the    universal    rule, 

'See  Art.  102,  French  Civil  Code;  Art.  16.  Italian  Civil  Code.  The 
French  call  it  a  de  facto  domicil  to  distinguish  it  from  a  "legal"  or 
"authorized"  domicil.  The  latter  is  a  preHminary  step  to  naturalization 
and  confers  upon  the  foreigner  the  enjoyment  of  all  civil  rights.  See  Art. 
13,  Civil  Code. 

'The  French  Court  of  Cassation  declines  therefore  to  review  the  find- 
ings of  the  trial  court  with  respect  thereto.  Cass.  Oct.  22.  1900,  Clunet 
1900,  964.  The  lower  courts  determine  the  question  in  accordance  with  the 
French  notion  of  domicil  if  the  party  resided  in  France.  If  the  residence 
was  in  another  state  they  profess  to  applv  the  national  law  of  the  party. 
App.  Nancy,  Mav  8,  1875,  Sirev  1876,  2,  137;  App.  Toulouse.  May  22,  1880; 
Sirey  1880.  2.  294.     See  also  App.  Brussels.  Jan.  18,  1888.  Dalloz  1888.  2.  249. 

In  Germany  it  has  been  held  by  the  Imperial  Court  that  the  loss  of  a 
domicil  should  be  determined  with  reference  to  the  law  of  such  domicil. 
Juristische  W'ochenschrift  1884,  28.     See  ibid.,  1895,  393. 
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so  that  there  are  actually  no  differences  in  regard  to  the  ques- 
tion.* Those  conceding  that  the  definitions  of  domicil  vary 
in  the  different  countries  reach  conclusions  which  are  con- 
nected more  or  less  with  their  general  theories  concerning  the 
conflict  of  laws.  For  example,  some  authors,  supporting  the  prin- 
ciple of  the  "personality"  of  laws,  would  allow  the  national  law 
of  the  party  to  govern  the  question.'  Weiss'  would  allow  an 
exception  to  the  rule  with  respect  to  countries  in  which  the  law 
of  domicil  controls  status  and  capacity.  In  such  a  case  he  sees 
no  escape  from  the  application  of  the  law  of  the  forum.  Others 
would  refer  the  decision  to  the  law  of  the  forum  in  all  cases  in 
which  the  party  was  a  resident  of  the  forum,  and  in  all  other  cases, 
to  his  national  law.^  Still  others  maintain  that  the  lex  fori  is  the 
only  law  that  can  furnish  a  solution  of  the  problem  in  any  case.* 
The  German  writers  determine  the  question  of  domicil  in  accord- 
ance with  the  law  of  each  country  in  which  the  party  may  be 
deemed  domiciled.'  If  the  application  of  this  test  should  result 
in  several  domicils,  Xiemeyer^°  would  choose  the  one  having  the 
closest   connection  with  the  question   before   the   court,   that   is, 

*Bar,  Private  International  Law  (Gillespie's  transl.)  112.  The  Roman 
definition  of  domicil  is  as  follov\-s:  "Et  in  eodem  loco  singulos  habere 
domicilium  non  ambigitur,  ubi  quis  larem  rerumque  ac  fortunarum  suarum 
sunimam  constituit,  unde  rursus  non  sit  discessurus;  si  nihil  avocet,  unde 
cum  profectus  est,  peregrinari  videtur,  quo  si  rediit,  peregrinari  iam 
destitit."    Code  X,  40,  7. 

"3  Weiss,  Traite  de  droit  international  prive  (2d  ed.)  323;  Valery,  Manuel 
de  droit  international  prive,  113;  Durand,  Essai  de  droit  international 
prive,  373. 

•3  Weiss,  op.  cit.,  323. 

'1  Contuzzi,  1  codice  civile  nei  rapporti  del  diritto  internazionale  private, 
134;  Despagnet  &  de  Boeck,  Precis  de  droit  international  prive  (5th  ed.), 
501 ;  Vincent  &  Penaud,  Dictionnaire  de  droit  international  prive,  "Domicile" 
nos.  2-3. 

•Kahn,  30  Jhering's  Jahrbiicher  fiir  die  Dogmatik,  76;  Levis,  Das  Inter- 
nationale Entmiindigungsrecht  des  deutschen  Reichs,  24. 

"Neumann,  Internationales  Privatrecht,  51  ;  Niemeyer,  Das  intemationale 
Privatrecht  des  biirgerlichen  Gesetzbuchs,  71  ;  1  Zitelmann,  Internationales 
Privatrecht,  178-179.  "To  have  a  domicil  in  a  certain  state,"  says  Zitel- 
mann, "signifies  therefore  ...  in  the  first  place  that  a  person  has  a 
domicil   in   such    state   according  to   the  law  of   such    state     .  The 

judge  has  to  find  the  domicil  to  be  so  established  irrespective  of  the 
principles  governing  domicil  in  his  own  law."     1  Zitelmann,  op.  cit.,  178-179. 

"Das  intemationale  Privatrecht  des  biirgerlichen  Gesetzbuchs.  73.  Ac- 
cord. Barazetti,  Das  intemationale  Privatrecht  im  biirgerlichen  Gesetzbuche 
fiir  das  deutsche  Reich,  22;  1  Gierke,  Deutsches  Privatrecht,  220. 
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generally  the  older  domicil.  Zitelmann^^  would  accept  the  older 
domicil  if  neither  of  the  domicils  was  in  the  state  of  the  forum. 
If  one  of  them  was  in  such  state,  he  would  choose  that  domicil. 

Nationality.  The  law  governing  the  acquisition  and  loss  of 
nationality  varies  greatly  in  the  different  countries,  so  that  it  often 
happens  that  a  person  is  claimed  as  a  citizen  or  subject  by  several 
governments.^^  In  countries  determining  the  capacity  of  parties 
and  various  other  questions  in  the  conflict  of  laws  in  accordance 
with  the  law  of  nationality,  this  condition  gives  rise  to  a  serious 
problem.  Should  the  law  of  a  particular  country  under  these 
circumstances  adhere  in  its  system  of  the  conflict  of  laws  to  the 
principle  of  nationality  or  should  it  yield  in  such  a  case  to  that  of 
domicil?  If  the  law  of  nationality  is  to  be  retained,  what  law 
is  to  determine  the  nationality  of  the  party  for  the  purpose  of  the 
litigation? 

Where  the  law  of  the  forum  claims  the  party  as  a  subject  this 
law  will  naturally  control.  Courts  and  writers  are  agreed  upon 
this  point.^^  But  where  the  party  has  two  foreign  nationahties 
there  is  the  greatest  difference  of  opinion  as  to  the  one  that  should 
prevail.  The  only  express  legislative  provision  on  the  subject  is 
to  be  found  in  the  Japanese  Civil  Code,  which  provides  that  the 
nationality  acquired  last  is  to  govern."  The  French  Court  of 
Cassation  has  applied  the  provisions  of  the  French  Civil   Code 

"1  Zitelmann,  op  cit.,  180.  Accord :  Habicht,  Das  internationale  Privatrecht 
nach  dem  Einfiihrungsgesetze  zum  burgerlichcn  Gesctzbuche.  230;  Niedner, 
Das  Einfiihrungsgesetz  zum  biirgerlichen  Gesetzbuche  (2nd  ed.)  85; 
Kuhlenbeck,  Das  Einfiihrungsgesetz  (Vol.  6  of  Staudinger's  Kommentar 
zum  biirgerlichen  Gesetzbuche)  146.  See  also  Neuman,  op.  cit.,  52. 
Planck  prefers  in  certain  cases  the  law  of  the  place  of  residence  to  that 
of  the  older  domicil.     Biirgerliches  Gesetzbuch   (3d  ed.),  Vol.  6,  110. 

"Bisocchi,  Acquisto  e  perdita  della  nazionalita  nella  legislazione  com- 
parata  e  nel  diritto  internazionale,  112;  1  Sieber,  Das  Staatsbiirgerrecht  im 
internationalen  Verkehr  190;  1  Weiss,  op.  cit.,  255. 

"So  expressly  Art.  16  of  the  Japanese  Civil  Code.  In  support  of  this 
proposition  sec  also  Cass.  Beige,  Tune  12,  1876,  Clunct  1878,  522;  App. 
Toulouse,  Jan.  26.  1876,  Clunet  1877,  235;  Court  of  First  Instance  of 
Luxembourg,  Tan.  5,  1887,  Clunet  1887.  674;  Swnss  Federal  Tribunal.  June 
10,  1876,  Clunet  1876,  231 ;  Despagnet,  op.  cit.,  369-370;  Esperson,  Condizione 
ginridico  dcUo  straniero.  560;  Habicht,  op.  cit.,  229;  Kuhlenbeck,  op.  cit., 
145;  Niedner,  op.  cit.,  83;  Niemeyer.  Das  Internationale  Privatrecht  des 
biirgerlichen  Gesetzbuchs.  64;  Das  internationale  Privatrecht  im  Entwurf 
eines  biirgerlichen  Gesetzbuchs,  25;  6  Planck,  op.  cit..  Ill;  Valery,  op  cit., 
321;  Venzi,  Foro  italiano,  1904,  1,  761-762;  1  Weiss,  op.  cit.,  784;  1  Zitel- 
mann, op.  cit.,  175. 

"Art.  16,  Civil  Code.  To  the  same  effect  Barazetti,  op.  cit.,  22;  Niemeyer, 
Das  internationale  Privatrecht  des  biirgerlichen  Gesetzbuchs.  64.  Vorschlage 
und  Materialien  zur  Kodifikation  des  internationalen  Privatrechts,  125. 
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relating  to  nationality  in  such  a  case.^^  The  lower  courts,  however, 
have  sometimes  abandoned  the  principle  of  nationality  in  these 
cases  and  substituted  for  it  the  law  of  domicil.'*  A  number  of 
writers  would  allow  the  law  of  domicil  to  govern  whenever  the 
domicil  of  the  party  was  in  one  of  the  foreign  states  concerned. ^^ 
Some  would  do  so  only  if  the  foreign  nationalities  were  acquired 
at  the  same  time.^*  If  they  were  acquired  in  succession  some^° 
would  accept  the  nationality  which  was  acquired  last ;  others,*"  the 
one  that  was  acquired  first.  If  the  party  had  no  domicil  in  either 
of  the  foreign  states  some  authors  would  accept  the  nationality 
of  the  state  in  which  the  party  had  his  residence. ^^  Weiss^-  would 
hold  in  such  a  case  that  he  is  a  subject  of  the  state  the  law  of 
which  presents  the  closest  similarity  to  that  of  the  forum.  Fiore-^ 
and  Planck-*  would  prefer  in  this  case  the  nationality  based  on 
blood  relationship.  Esperson^'  would  do  so  only  if  the  law  of 
the  forum  accepted  the  principle  of  blood  relationship.  Wachter-* 
would  apply  the  lex  fori  in  accordance  with  his  general  theory 
concerning  the  conflict  of  laws.  Bartin-^  would  leave  the  judge 
without  any  fixed  criterion  in  this  case.     Valery^*  has  suggested 

"Cass.  June  2,  1908,  Revue  de  droit  international  prive,  1909,  247. 

"App.  Aix,  July  9,  1903,  Clunet  1904,  150.  To  the  same  effect  Bar. 
op.  cit.,  205;  Kahn,  30  Jhering's  Jahrbiicher,  69;  Laurent,  Avant  projet  de 
revision  du  Code  Civil,  art.  18,  par.  3. 

'^abicht.  op.  cit.,  230;  Niedner,  op.  cit.,  84;  1  Weiss,  op.  cit.,  785.  See 
also  6  Planck,  op.  cit.,  111. 

"Barazetti,  op.  cit.,  22;  Kuhlenbeck,  op.  cit..  145;  Niemeyer,  Das  inter- 
nationale  Privatrecht  im  Entwurf  eines  biirgerlichen  Gesetzbuchs,  25. 

"Barazetti,  op.  cit.,  22;  Habicht,  op.  cit.,  230;  Kuhlenbeck,  op.  cit.,  145; 
Niemeyer,  I>as  intemationale  Privatrecht  des  biirgerlichen  Gesetzbuchs,  64; 
Vorschlage  und  Materialien  zum  Entwurf  eines  biirgerlichen  Gesetz- 
buchs, 25. 

"1  Zitelmann,  op.  cit.,  176. 

"Barazetti,  op.  cit.,  22;  Niemeyer,  Das  intemationale  Privatrecht  im 
EntA\-urf  eines  biirgerlichen  Gesetzbuchs,  25. 

**1  Weiss,  op.  cit.,  785. 

°Fiore,  Le  droit  intemationale  prive  (4th  ed.,  Antoine's  translation) 
No.  ii2. 

"6  Planck,  op.  cit.,  112. 

"0/>.  cit.,  568.  In  cases  of  naturalization  Esperson  chooses  the  national- 
it>'  that  corresponds  most  closely  to  the  lex  fori.     Op.  cit.,  578. 

*24  Archiv  fiir  die  civilistische  Praxis,  265. 

"Clunet  1897,  471 ;  Reprint  39. 

'Op.  cit.,  328. 
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that  the  question  depends  upon  the  intention  of  the  parties.  Venzi-' 
would  allow  the  plaintiff  to  prove  his  nationality  in  conformity 
with  the  law  of  the  State  of  which  he  claims  to  be  a  subject. 
Pillet''°  would  respect  the  law  of  the  place  of  birth  and  also  the 
nationality  claimed  by  virtue  of  blood  relationship.  If  one  party 
should  base  his  contention  upon  the  jus  soli  and  the  other  upon 
the  jus  sanguinis,  the  French  judge  would  be  unable,  according 
to  Pillet,  to  proceed  with  the  case  until  the  parties  had  agreed  upon 
the  question  of  nationality. 

Law  of  the  Place  of  Contracting.  Another  question  involving 
a  "point  of  contact"  of  a  transaction  with  the  law  of  a  given  juris- 
diction arises  in  connection  with  the  law  of  contracts.  Suppose, 
for  example,  that  A  in  New  York  makes  an  offer  to  B  in  Petrograd 
which  the  latter  accepts  by  mail.  By  the  law  of  New  York  the 
contract  is  completed  when  the  letter  of  acceptance  is  posted.  By 
the  law  of  Russia^^  the  contract  is  not  completed  until  the  letter 
of  acceptance  reaches  A.  The  same  situation  would  be  presented 
if  B  lived  in  Belgium,'^  Italy ,^'  Rumania,^*  and  certain  other  coun- 
tries.^'    If  a  dispute  should  arise  with  reference  to  the  contract  the 

""Foro  italiano,  1904,  1,  762. 

'•L'ordre  publique,  89-91. 

"3^  Klibanski,  Handbuch  des  gesammten,  riissischen  Zivilrechts,  5. 

"App.  Liege,  Feb.  15,  1876,  Pasicrisie.  1876,  2.  145;  Apr.  22,  1885,  Pasi- 
crisie,  1885,  2,  335;  Clunet  1886,  369;  App.  Brussels.  Dec.  1,  1884.  Pasi- 
crisie, 1885,  2,  303;  Clunet  1886,  369,  Feb.  17.  1905.  Revue  de  droit  inter- 
national prive,  1908.  288;  Trib.  Com.  Louvain.  July  26.  1887,  Gazette  du 
Palais.  1887.  2,  606;  Trib.  Com.  Bruges,  July  28,  1888.  Pandcctes  Periodiques, 
1889.  380;  Trib.  Com.  Antwerp,  Aug.  27,  1906,  Clunet  1909,  235. 

''Art.  36,  Commercial  Code;  Art.  1098.  Civil  Code;  App.  Milan,  Dec.  11, 
1888,  Clunet  1892,  512;  Cass.  Turin.  Apr.  26.  1881.  Foro  italiano.  1881,  1, 
620;  Tan.  13.  1891.  Monitore  dei  tribunali  1891,  189;  La  Legge  1891.  1, 
519;  Clunet  1891,  1026;  Cass.  Rome,  March  2X  1892,  Monitore,  1892.  711. 
See  also  Giurisprudcnza  sul  codicc  civile,  art.  10^8  No.  324  and  cases  there 
cited;  Giurisprudcnza  sul  codice  di  commercio.  art.  36  and  cases  there 
cited.  So  as  to  jurisdiction  of  courts,  Cass.  Turin  Feb.  9,  1884.  Monitore 
1884.  268;  Oct.  27,  1905,  Monitore  1906,  101;  App.  Milan  Dec.  1,  1888,  Moni- 
tore 1889,  55. 

"Com.  Code,  Arts.  35-38. 

"App.  Lyons,  Tune  27,  1867,  Dalloz  1867,  2,  193;  App.  Chamber>-  Tune  8, 
1877,  Dalloz  1878,  2.  113;  App.  Orleans.  Tune  26.  1885.  Dalloz  1886.  2, 
135;  App.  Aix.  Nov.  23,  1908,  Dalloz  1W9.  2,  61;  Clunet  1909.  746;  .App. 
Nimes,  June  15,  1900.  Dalloz.  1901,  2.  415;  ^^arch  4,  1908.  Dallozz  19a'^,  2, 
248.  So  as  to  jurisdiction  of  courts.  App.  Bourgcs,  Tan.  19,  1866.  Sirev 
1866,  2,  218;  App.  Lyons  Apr.  29.  1875,  Sirey  1875.  2,  263.  The  French 
courts  favor  more  commonly  the  thcor>'  that  the  contract  is  made  where 
the  letter  of  acceptance  is  mailed.  App.  Pau.  Tulv  16,  1852.  Dalloz  18.^4. 
2.  205;  App.  Lvons  Tune  1,  1857.  Dalloz  18.=^8.  2,  21;  .\pp.  Caen.  June  15. 
1871,  Dalloz  18'72,  5.' Ill:  March  30.  1889.  Gazette  du  Palais,  1889,  1,  825; 
App.  Douai,  March  25,  1886,  Dalloz  1888,  2,  37;  App.  Poitiers  Nov.  4,  1886, 
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answer  would  depend  upon  the  law  governing  the  contract.  Let 
us  assume  that  both  Xew  York  and  the  foreign  country  are  com- 
mitted to  the  doctrine  that  the  law  of  the  place  of  contracting 
governs.  The  law  of  New  York  says  that  the  contract  is  made  in 
Russia.  The  law  of  Russia  says  that  the  place  of  contracting  is 
New  York.  Which  law  is  to  determine  the  place  of  contracting? 
Continental  writers  generally  determine  the  obligation  of  con- 
tracts in  accordance  with  the  expressed  or  implied  intention  of 
the  parties.  The  place  where  the  contract  is  deemed  made  is, 
therefore,  at  most  of  secondary  importance.^"  Many  writers  deny 
that  the  rules  relating  to  the  completion  of  contracts  by  correspond- 
ence from  the  point  of  view  of  time  can  be  rationally  invoked  for 
the  solution  of  the  problem  from  the  standpoint  of  the  conflict  of 
laws.  For  these  reasons  the  case  suggested  above  is  rarely  dis- 
cussed by  the  authors.  Those  that  have  dealt  with  it  have,  as  a 
rule,  applied  the  law  of  the  forum."  Some  writers  have  suggested 
that  the  lex  loci  should  be  determined  in  accordance  with  the  inten- 

Gazette  du  Palais,  1886,  2.  907;  Jan.  21,  1891.  Dalloz  1892,  2,  249.  May  14, 
1901.  Dalloz  1902.  2,  12;  Oct.  28,  1907,  Revue  de  droit  international  prive, 
1908,  222;  App.  Rennes,  Dec.  15.  1891,  Clunet  1892,  912;  App.  Paris,  Feb. 
5,  1910,  Dalloz  1913,  2.  553.  The  Court  of  Cassation  regards  it  as  a 
question  of  fact.  Cass.  Aug.  6.  1867,  Sirev  1867.  1,  400;  Dalloz  1868,  1,  35; 
Dec.  1.  1875,  Dalloz  1877,  1.  4.=;0;  March  30.  1881,  Sirey  1882,  1.  56; 
Journal   du  Palais,   1882,   1,   125. 

"The  following  presumptions  have  been  proposed:  (1)  the  common 
nationality  of  the  parties,  Surville,  Clunet  1891,  369-370;  (2)  the  common 
domicile,  Pillct,  Principes  de  droit  international  prive,  441  ;  Cours  de  droit 
international  prive,  325 ;  20  Annuaire  de  I'lnstitut  de  droit  international 
prive,  153;  (3)  the  law  of  the  domicil  of  the  debtor,  Bar,  of.  cit.,  443- 
446;  (4)  the  national  law  of  the  offeror,  Cass.  Turin,  Jan.  13,  1891,  Clunet 
1891,  1026.  Some  would  apply  the  law  which  would  retard  the 
formation  of  the  contract  longest,  Bartin,  Clunet,  1897.  476,  Reprint  44-45 ; 
Chretien.  Clunet  1891.  1028;  Dreyfus.  L'acte  juridique  en  droit  international 
prive.  363;  others  the  law  of  both  states,  Barazetti,  op.  cit.,  54;  Hinden- 
burg.  Revue  de  droit  international  et  de  legislation  comparee,  1897. 
263.  285;  2  Zitelmann.  o/>.  cit.,  164.  Surville  favors  the  common  domicil 
in  the  absence  of  a  common  nationality.  In  the  absence  of  a  common 
nationality  and  domicil  he  would  apply  the  lex  domicilii  of  the  party  whose 
domicil  was  established  in  the  countr\'  to  which  the  other  party  belonged  by 
nationality.  In  the  absence  of  any  of  the  above  facts  he  would  apply  the 
law  of  the  partv  who  had  taken  a  preponderating  part  in  the  negotiations. 
Clunet  1891,  369-371.  The  Institute  of  International  Law  adopted  the 
following  resolution :  "If  the  contract  has  been  concluded  by  correspond- 
ence, the  lex  loci  contractus  shall  not  be  taken  into  consideration  and  the 
law  of  the  domicil  or  commercial  establishment  of  the  offeror  shall  be 
applied."     22  Annuaire  de  I'lnstitut  de  droit  international  prive,  289-292. 

"Despagnet  &  de  Boeck,  op  cit..  893;  Clunet  1898,  271;  1  Diena,  Diritto 
commerciale  internazionale,  476,  479;  Kahn,  30  Jhering's  Jahrbiicher,  99; 
Surville  et  Arthuys,  Cours  elementaire  de  droit  international  prive  C6th 
ed.),  306;  Valer>%  op.  cit.,  956;  Louis  Perez  Verdia,  Tratado  elemental  de 
derecho  intemacional  privado,  188;  4  Weiss,  op.  cit.,  373. 
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tion  of  the  parties,  and,  when  the  intention  of  the  parties  is  not 
clear,  by  the  judge  in  the  light  of  the  surrounding  circumstances.^' 

Law  of  the  Place  of  Performance.  According  to  the  law  of 
some  countries,  including  Germany'*''  and  most  states  of  this 
country,*"  the  obligation  of  contracts  is  determined  with  reference 
to  the  law  of  the  place  of  performance.  Where  the  contract  is 
silent  regarding  the  place  of  performance  such  place  must  neces- 
sarily be  determined  by  law.  Suppose,  now,  that  A  of  this  country 
and  B  of  Germany  enter  into  a  contract  containing  no  express  pro- 
vision regarding  the  place  of  performance  and  that  the  American 
and  German  laws  differ  on  the  question  where  such  place  of  per- 
formance is.  If  the  action  is  brought  in  the  United  States  in  a 
state  determining  the  rights  and  duties  arising  out  of  contracts  by 
the  law  of  the  place  of  performance,  we  should  have  identical  rules 
of  the  conflict  of  laws  governing  the  case  in  the  two  countries 
involved,  but  a  question  would  be  raised  regarding  the  law  that 
should  decide  the  preliminary  question  or  point  of  contact,  that  is, 
what  the  place  of  performance  is. 

The  above  problem  has  remained  practically  unnoticed.  Gen- 
erally the  assumption  is  made  that  the  law  of  the  countries  con- 
cerned is  identical  with  respect  to  the  place  of  performance,  but 
this  is  often  erroneous  in  fact.  The  suggestion  has  been  made 
also*^  that  the  law  governing  the  contract  should  determine  the 
question,  but  it  is  obvious  that  if  the  law  of  the  place  of  perform- 
ance controls  the  obligation  of  the  contract  in  the  particular  system 
of  the  conflict  of  laws,  such  suggestion  involves  a  begging  of  the 
question  at  issue.  Kahn*^  points  out  that  in  the  case  under  con- 
sideration only  the  law  of  the  forum  can  furnish  a  solution  of  the 
preliminary  problem. 

Laiv  of  Place  Where  Tort  is  Committed.  A  problem  similar 
to  the  one  just  discussed  may  present  itself  with  respect  to  torts. 
The  physical  act  causing  the  harm  may  take  place  in  one  state  or 
country  and  the  effect  or  effects  resulting  therefrom  may  occur  in 

'^Gemma,  Propedeutica  al  diritto  internazionale  private, — La  cosidetta 
teoria  delle  qualificazioni,  113-114;  Nicmeyer,  Vorschlage  und  Materialien 
zur  Kodifikation  des  internationalcn  Privatrechts,  242. 

^•Imperial  Court.  Ott.  13,  1894,  34  R  G  191;  Apr.  28,  1900,  46  R  G  193; 
Mav  26,  1900,  46  R  G  112;  Apr.  21,  1902,  51  R  G  218;  June  16,  1903.  55 
R  G  105;  July  4,  1904,  14  Zcitschrift  fiir  internationales  Privat-und 
Strafrecht,  285;  April  26,  1907,  18  ibid.,  177. 

^"Beale,  23  Harvard  Law  Rev.  82,  194. 

"Gemma,  op.  cit.,  115-116. 

"Kahn,  30  Jhering's  Jahrbiicher,  99;   Dreyfus,  op.  cit.,  308,  note  L 
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some  other  state  or  country  or  in  several  other  states  or  countries. 
Although  the  law  of  the  various  countries  concerned  should  agree 
upon  the  lex  loci  delicti  as  the  rule  governing  torts  in  the  conflict 
of  laws,  one  of  them  might  regard  the  place  of  the  physical  act  as 
the  lex  loci  and  another,  the  place  where  the  effect  occurred.*' 
How  is  the  place  where  the  tort  is  committed  to  be  ascertained  ? 

Kahn**  appears  to  be  the  only  writer  who  has  considered  this 
problem.  As  in  the  preceding  cases  he  finds  it  necessary  to  deter- 
mine the  question  in  accordance  with  the  law  of  the  forum. 

Movable  or  immovable  property.  The  law  may  regard  movable 
property  for  certain  purposes  as  immovable  property.  Rights  in 
realty  may  be  assimilated  by  law  either  to  immovable  or  to  movable 
property.  Artificial  categories  may  thus  be  created  with  respect 
to  which  the  law  of  the  situs  of  the  property,  the  law  of  the  state 
governing  the  particular  juridical  relationship,  and  the  law  of  the 
forum  may  diflfer.  The  question  thus  presents  itself:  What  law 
shall  determine  the  character  of  the  property  interest  in  question? 

The  statement  is  generally  made  that  the  questions  must  be 
determined  by  the  law  of  the  situs  of  the  property.*"  Some  of  the 
leading  writers  contend,  however,  that  this  rule  is  incorrect  and 
that  the  law  governing  the  particular  juridical  relationship  should 
control.  According  to  these  writers  the  law  of  the  situs  should 
govern  with  respect  to  property  rights  as  such,  but  if  the  question 
arises  in  connection  with  the  law  of  succession,  matrimonial  prop- 
erty, or  contracts,  it  should  be  determined  by  the  rule  applicable 
in  the  conflict   of  laws   to   succession,   matrimonial   property   or 

*'Zitelmann  points  out  that  the  place  where  a  wrongful  act  is  committed 
may  be  determined  differently  in  criminal  law  and  in  the  law  of  torts. 
2  dp.  cit.,  479.  Zitelmann  himself  prefers  the  law  of  the  place  where  the 
muscular  contraction  took  place.     1   Op.  cit.,  112;  2  op.  cit.,  480,  485. 

**30  Jhering's  Jahrbucher,  100. 

^'Cass.  April  5,  1887,  Clunet  1889,  827;  Sirey,  1889,  1,  387;  Bartin,  Clunet 
1897,  251;  Reprint  29;  Bustamente,  Orden  publico,  256;  2  Cattellani,  II, 
diritto  internazionale  private,  424;  Cavaglieri,  La  distinzione  fra  atti  civili 
e  commerciali  e  la  legge  che  la  determ'na.  II  Diritto  Commerciale,  1910, 
48-49;  Despagnct  &  deBoeck,  op.  cit.,  355;  Diena,  I  diritti  reall,  70;  Prin- 
cipi  di  diritto  internazionale,  75 ;  Sui  limiti  all'  applicabilita  del  diritto 
straniero,  27-28;  Jettel,  Handbuch  des  internationalen  Privat-und  Stra- 
frechts,  106;  Jitta,  Renovation  of  international  law,  125;  Kosters,  Inter- 
nationaal  burgerlijk  Recht,  148;  7  Laurent,  Le  droit  civil  international, 
201;  Schaffner,  Entwickelung  des  internationalen  Privatrechts,  80;  Surville 
&  Arthuys,  op.  cit.,  254;  Valerj',  op.  cit.,  879-880.  The  question  whether 
a  movable  is  in  contemplation  of  law  annexed  to  some  immovable  in 
another  state  is  deemed  controlled  bv  the  law  of  the  situs  of  the  movable. 
2  Gierke,  op.  cit.,  226;  2  Zitelmann,  'op.  cit.,  131 ;  O  L  G  Bayern,  Nov.  U, 
1882,  38  Seuffert's  Archiv,  no.  161. 
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contracts. *''  Niemeyer*^  suggests,  however,  that  such  rule  must 
yield  to  the  law  of  the  situs  whenever  the  latter  is  mandatory. 
Kahn*^  insists  upon  the  fact  that  if  the  application  of  the  law  of 
one  state  or  country  or  that  of  another  depends  upon  the  character 
of  the  property  as  movable  or  immovable,  the  preliminary  question 
regarding  the  character  of  such  property  must,  for  want  of  any 
other  law  that  can  control,  depend  upon  the  law  of  the  forum. 

Substance  or  Procedure.  Anglo-American  courts  regard  the 
statute  of  limitations  as  belonging  to  procedure.  Elsewhere  the 
question  is  generally  deemed  to  affect  the  substance.*^  Suppose, 
now,  that  a  contract  is  made  in  France,  under  the  law  of  which 
the  action  is  barred  by  the  statute  of  limitations,  and  that  the  suit 
is  brought  in  New  York,  under  the  law  of  which  the  action  is  not 
barred.  Will  the  law  governing  the  contract,  that  is  French  law, 
or  the  law  of  the  forum  determine  the  question  whether  the  action 
can  be  maintained  ? 

So  far  as  the  continental  writers  have  discussed  this  problem 
they  have  supported  the  law  of  the  forum.^° 

Substance,  Capacity  or  Form.  The  following  cases  have  been 
much  discussed  in  connection  with  the  conflict  of  qualifications. 

(1)  A  and  B,  subjects  of  the  state  of  X  and  domiciled  in  such 
state,  make  in  the  state  of  Y  a  joint  will  which  conforms  to  the 
law  of  the  state  of  Y.  Is  the  will  valid  in  the  state  of  X  if  the 
law  of  the  state  of  X  declares  joint  wills  to  be  void?  We  may 
assume  (a)  that  the  law  of  the  state  of  Y  regards  the  matter  as 
one  of  form  and  the  law  of  the  state  of  X,  as  one  going  to  the 
substance  or  to  capacity ;  {b)  that  the  law  of  the  state  of  Y  regards 
it  as  one  of  substance  or  capacity  and  the  law  of  the  state  of  X 
as  one  of  form.^^ 

"Bar,  op.  cit.,  506;  Cromc,  Allgemeiner  Teil  dcr  modernen  franzosischen 
Privatrechtswissenschaft,  88  and  note  55;  I  Regclsberger,  Pandekten,  172; 
1  Stobbe.  Handbuch  des  deutschcn  Privatrechts  (2d  cd.).  sec.  2>2]  Venzi, 
Foro  italiano,  1904,  1,  763;  2  Zitelmann,  op.  cit.,  131. 

*'Vorschlage  und  Materialicn  zum  Entwurf  eines  biirgerlichen  Gesetz- 
buchs,  261. 

**Kahn,  30  Jhering's  Jahrbucher,  91,  95-97.  Sec  also  Baudry-Lacantinerie 
&  Wahl,  Successions,  Vol.  I,  654;  Trib.  de  la  Chatre,  July  5,  1910,  Ciunct 
1911,  588  and  note. 

'"See  (1919)  28  Yale  Law  Journal  492. 

""Fedozzi,  II  diritto  processuale  civile  internazionale,  534-535;  Kahn, 
30  Jhering's  Jahrbiicher,  133. 

"There  is  much  controversy  whether  the  question  relates  to  form  or 
substance.  See  Cass.  Florence,  Nov.  12,  1897,  Monitore,  1898,  245  (sub- 
stance) ;  Cass.  Rome,  April  24,  1876,  Giurisprudcnza  italiana  XXVIII,  .1, 
708  (form)  ;  Niedner,  op.  cit.,  3.5  (form)  ;  2  Zitelmann,  op.  cit.,  154  (form). 
Cf.  Contuzzi,  II  diritto  ereditario  internazionale,  533-538. 


QUALIFICATIONS  AND  CONFLICT  OF  LAWS    257 

Is  the  will  valid  in  the  state  of  Z  if  both  the  states  of  X  and  Y 
regard  the  question  as  one  of  form,  but  the  law  of  the  state  of  Z 
looks  upon  it  as  one  of  substance  or  capacity  ? 

Bartin^^  would  decide  the  above  cases  in  accordance  with  the 
law  of  the  forum.  Diena"  would  apply  the  law  of  the  forum  to 
the  cases  presented  in  the  first  paragraph  and  the  law  of  the  states 
of  X  and  Y  to  the  case  mentioned  in  the  last  paragraph. 

(2)  The  law  of  X  forbids  its  subjects  to  execute  a  holographic 
will  irrespective  of  the  place  of  execution.  A,  of  the  state  of  X, 
executes  such  a  will  in  the  state  of  Y,  in  which  state  holographic 
wills  are  permitted.  Is  the  will  valid  in  the  state  of  Y?  In  the 
state  of  Z? 

Most  courts'*  and  authors"  give  eflfect  to  the  law  of  X.  The 
French  Court  of  Cassation,''"  the  Appellate  Court  of  Orleans," 
Bartin"'®  and  Diena''"  would  apply  the  law  of  the  forum.  Buzzatti^" 
and  Fedozzi®^  hold  that  the  question  is  clearly  one  of  form  and 
that  the  will  is  therefore  valid  if  it  conforms  to  the  law  of  the 
place  of  execution.®'^ 

Rights  of  Surviving  Widow  as  belonging  to  Law  of  Succession 
or  to  Law  of  Matrimonial  Property.     Under  the  continental  law 

"Bartin,  Clunet  1897,  236,  480,  490-491 ;  Reprint  14.  48,  58-59. 

"Diena,  Sui  limiti,  30.  Fedozzi  would  also  support  the  validity  of  the 
will  in  this  case.     Op.  cit.,  825. 

"Belgium:  App.  Liege,  June  18,  1874,  Pasicrisie  1874,  2,  301;  Trib.  civ. 
Brussels,  July  21,  1886,  Pandectes  frangaises  1887,  5,  7;  Clunet  1887,  495, 
Feb.  10,  1892.  Pasicrisie  1892,  3,  139.  France:  Trib.  civ.  Seine,  Aug.  13, 
1903,  Clunet  1904.  166;  Trib.  civ.  Termonde,  March  24.  1907,  Clunet  1908, 
885.  Holland:  Trib.  Amsterdam,  Julv  6.  1885.  Clunet  1889,  175;  Feb.  15, 
1901,  Clunet  1903,  417;  Weckblad  von  het  Recht,  no.  7624.  Italy:  App. 
Genoa,  Aug.  4,  1891,  Foro  Italiano  1892,  1,  116;  Clunet  1893.  955;  Cass. 
Turin  April  12,  1892,  Clunet  1894,  1083;  Monitore  1892,  346;  Annali  1892, 
1,  242;  Foro  italino  1892,  801-802. 

■"Despagnet,  Clunet  1898.  267;  Durand,  op.  cit.,  401-402;  1  Laurent, 
Principes  de  droit  civil  fran(;ais.  159;  6  Laurent,  Le  droit  civil  international, 
695;  Renault,  Revue  critique  de  legislation,  1884,  736;  2  Rolin.  Principes 
de  droit  international  prive.  406;  Di  Stefano — Napolitani,  La  masima 
"locus  regit  actum,"  58-59;  Surville  &  Arthuys,  op.  cit.,  20,  note  277;  4 
Weiss,  op.  cit.,  667. 

"Cass.  Aug.  25,  1847,  Dalloz  1847,  1,  273. 

"App.  Orleans.  Aug.  4,  1859;  Dalloz  1859,  2,  158. 

"Clunet  1897,  229,  233,  236,  480;  Reprint  7,  11,  14,  48. 

"Sui  limiti,  26. 

•"Di  una  neuva  categoria  di  conflitti  di  leggi. — I  conflitti  di  qualificazione 
(Studi  giuridici  varii  pel  cinquantesimo  anno  d'  insegnamento  di  Enrico 
Pessina,  Vol.  Ill;  Reprint,  16. 

"II  digesto  italiano,  vol.  22*,  828. 

•"See  also  Colin,  Qunet  1897,  937;  Pillet,  Clunet  1894,  722. 
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it  is  sometimes  exceedingly  difficult  to  know  whether  the  rights  of 
the  surviving  widow  are  given  to  her  as  a  result  of  the  matrimonial 
property  regime  or  as  a  right  of  succession.  Where  there  has  been 
a  change  of  domicil  or  nationality  after  the  celebration  of  the 
marriage,  the  question  whether  the  personal  law  at  the  time  of 
the  marriage  or  at  the  time  of  death  will  determine  her  rights  may 
depend,  therefore,  upon  this  preliminary  question. 

The  writers  discussing  this  subject  are  inclined  to  make  a  dis- 
tinction between  the  cases  which  are  connected  with  the  law  of 
the  forum  by  reason  of  the  decedent's  nationality  or  domicil  and 
the  cases  where  the  law  of  the  forum  has  no  such  connection  with 
the  subject.  In  the  former  situation  Catellani^^  would  apply  the 
law  governing  the  succession,  and  in  the  second,  the  "competent" 
law.  Bartin®*  contends  in  favor  of  the  law  of  the  forum  in  both 
cases. 

Q,hnl  or  Commercial  Acts.  In  continental  countries  special 
rules  are  often  applicable  to  "commercial  acts."  This  is  true  not 
only  from  the  standpoint  of  the  strictly  internal  law  but  also  from 
that  of  the  conflict  of  laws.®'  As  the  definition  of  a  "commercial" 
act  varies,  the  problem  is  whether  the  preliminary  question  as  to 
what  constitutes  such  act  is  to  be  determined  by  the  strictly  local 
law  of  the  forum  or  whether  the  qualification  of  the  foreign  law 
shall  be  adopted. 

Practically  all  are  agreed  that  the  lex  fori  will  control  with 
respect  to  the  character  of  an  act  as  commercial  or  civil  if  the 
ultimate  question  relates  to  the  jurisdiction  of  courts.'*  Where 
the  ultimate  question  involves  the  substantive  rights  of  the  parties 
some"  would  make  the  intention  of  the  parties  the  controlling  test, 
others'®  would  apply  the  law  of  the  place  of  contracting  without 

"Z  Cattellani,  op.  cit.,  424. 

"Bartin,  Clunet  1897,  236,  480,  726;  Reprint,  14,  48,  70. 

"Italy,  Art.  58,  Commercial  Code. 

_  ""Bustamante,  Autarquia,  232:  2  Catellani,  op  cit.,  424;  Cavaglieri,  II 
Diritto  Commercialc,  1910,  37;  Fedozzi,  II  diritto  processuale  civile  inter- 
nazionalc,  328.     But  see  Calvo,  Le  droit  international  (5th  ed.)  394. 

"App.  Milan,  July  1,  1914,  Fore  italiano,  1914,  1,  1326;  Rivista  di 
diritto  internazionale,  1914,  610,  (1919)  28  Yale  Law  Journal  806;  Asser 
&  Rivicr,  op.  cit.,  187-188;  Bustamante,  Autarquia,  232;  Grasso,  Principii 
di  diritto  internazionale  279.  Olivi,  Manuale  di  diritto  internazionale  (2d 
ed.),  848-849;  Snrville  &  Arthuys,  op.  cit.,  641. 

"1  Diena,  Diritto  commerciale  internazionale,  62;  35  Rivista  italiana 
per  le  scienze  giuridiche  1903,  364;  Valery,  op.  cit.,  1251. 
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reference  to  the  intention  of  the  parties,  and  still  others,'®  the  law 
of  the  forum. 

The  above  are  the  principal  questions  which  have  been  consid- 
ered by  the  continental  writers  in  connection  with  the  problem  of 
qualifications.  Let  us  consider  now  the  theories  that  have  been 
proposed  for  the  solution  of  the  general  problem. 

General  Theories 

Bartin.  Of  the  various  attempts  to  formulate  a  general  theory 
for  the  solution  of  the  problems  above  outlined  Bartin's  "theory 
of  qualifications"  was  the  first  to  attract  general  attention.  This 
writer  maintains  that  whenever  the  application  of  the  internal  law 
of  the  forum  or  that  of  another  country  dep^ds  upon  the  nature 
of  a  particular  juridical  relationship,  it  is  the  law  of  the  forum 
which  must  decide  what  the  nature  of  the  relationship  is.  The 
reasoning  by  which  this  conclusion  is  reached  is  the  following. 
Barton  starts  with  the  fundamental  proposition  that  the  law  of  the 
forum  in  authorizing  the  application  of  foreign  law  voluntarily 
restricts  its  own  sovereignty.  When  the  judge  of  the  forum  is 
directed,  therefore,  to  apply  foreign  law  to  a  particular  legal  insti- 
tution or  relationship,  it  is  evident  that  the  extent  of  the  limitation 
upon  the  sovereignty  of  the  former  must  be  measured  by  the  notion 
which  the  law  of  the  forum  entertains  of  such  institution  or  rela- 
tionship. A  state  cannot  possibly  be  deemed  to  have  entrusted 
the  foreign  law  with  the  duty  of  determining  which  juridical  rela- 
tionships belong  and  which  do  not  belong  to  the  institution  which 
the  law  of  the  forum  intended  to  submit  to  the  jurisdiction  of  the 
foreign  law.  If  it  did  so  the  law  of  the  forum  would  not  define 
the  extent  of  its  obligation  with  reference  to  the  foreign  sovereignty 
as  it  has  a  right  to  do,  for  it  would  be  the  foreign  law — the  foreign 
sovereignty — that  would  in  reality  determine  in  such  a  case  the 
extent  of  such  obligation.  By  giving  to  the  institution  a  wider 
meaning  than  it  has  under  the  law  of  the  forum  the  foreign  law 
would  be  able  to  extend  the  obligation  indefinitely.  The  result 
would  be  that  the  law  of  the  forum  would  no  longer  be  master 
in  its  own  home.''" 

Bartin  would  apply  the  law  of  the  forum  also  in  the  case  where 
the  juridical  relationship  as  such  had  in  its  origin  no  connection 

*Cavaglieri,  II  Diritto  Commerciale,  1910,  50;  1  Lyon-Caen  &  Renault, 
Traite  de  droit  commercial,   (4th  ed.)   no.  183. 

''Clunct  1897,  236-239;  Reprint  14-17. 
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with  the  law  of  the  forum,  and  the  foreign  country  or  countries 
with  which  it  was  so  connected  qualify  it  in  a  different  manner. 
He  would  do  so  without  regard  to  the  fact  whether  or  not  the 
qualification  of  one  of  the  foreign  laws  agrees  with  the  qualification 
of  the  forum.  He  is  led  to  this  conclusion  through  the  following 
process  of  reasoning.  The  system  of  qualifications  of  the  law  of 
the  forum  is  the  necessary  complement  of  the  system  of  private 
international  law  which  the  law  of  the  forum  has  adopted.  Both 
are  expressions  of  its  idea  concerning  its  own  sovereignty  and  the 
limitation  thereon  which  it  feels  bound  to  admit.  As  there  is  no 
authority  other  than  that  of  the  state  which  has  power  to  define 
the  sovereignty  of  such  state  and  the  extent  to  which  the  inter- 
national community  of  nations  limits  its  sovereignty  and  its  laws 
enacted  thereunder,  each  state  is  invested  in  the  nature  of  things 
with  the  power  to  fix  the  extent  itself,  and  in  doing  so  it  draws 
its  inspiration  necessarily  not  from  the  arbitrary  counsels  of  comity 
but  from  the  idea  it  entertains  of  sovereignty  in  general,  including 
its  own  sovereignty.  This  notion  of  sovereignty  on  which  this 
system  of  private  international  law^  rests  together  with  its  system 
of  qualifications,  which  is  the  necessary  complement  thereto,  is  the 
expression  of  its  conception  of  the  requirements  of  international 
justice.  It  follows,  therefore,  that  it  must  apply  the  same  notion 
and  everything  depending  thereon  to  the  other  states  as  well  as  to 
itself.  When  the  judge  has  before  him,  therefore,  two  different 
qualifications  of  the  same  legal  relationship,  that  is,  two  different 
expressions  of  sovereignty,  he  must  naturally  follow  exclusively 
the  qualification  which  results  from  his  own  notion  of  sovereignty. 
This  notion  the  forum  has  constructed  in  an  abstract,  impersonal 
and  disinterested  manner,  so  that  it  may  serve  within  its  own  terri- 
tory for  the  purpose  of  separating  the  domain  of  its  own  law  from 
the  domain  of  the  foreign  law,  as  well  as  separating  the  domain 
of  one  foreign  law  from  that  of  another.''^ 

To  the  rule  that  the  law  of  the  forum  must  qualify  all  juridical 
relationships  Bartin  will  recognize  two  exceptions:  (1)  With 
respect  to  the  determination  of  a  thing  as  movable  or  immovable 
he  would  apply  the  law  of  the  situs,  not  because  such  law  has 
sovereign  authority  over  the  soil  but  because  it  subserves  best  the 
security  of  transactions  affecting  property  ;'^  (2)  In  the  matter 
of  contracts  Bartin  would  determine  the  lex  loci  contractus,  where 

"Clunet  1897,  469-470;  Reprint  37-38. 
"Clunet  1897,  250-253;  Reprint  29-32. 
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the  contract  is  made  by  correspondence,  not  with  reference  to  the 
law  of  the  forum  but  with  reference  to  that  law  applicable  to  the 
case  which  would  postpone  its  formation  longest.'^ 

A  number  of  writers  agree  in  general  with  Bartin's  theory.''* 
Donnedieu  de  Vabres'^  takes  issue,  however,  with  Bartin's  view 
that  the  application  of  foreign  law  by  the  law  of  the  forum  involves 
a  limitation  of  its  own  sovereignty.  This  writer  maintains  that 
an  appropriation  of  the  foreign  law  that  seems  best  to  the  forum 
constitutes  an  exercise  of  its  own  sovereignty  and  that  it  would  be 
an  abdication  of  such  sovereignty  if  the  forum  should  consult 
another  qualification  than  its  own. 

Buzzatti.  Originally  Buzzatti  agreed  with  Bartin  only  to  the 
extent  of  holding  that  the  determination  of  domicil  and  perhaps 
certain  other  points  of  contact  must  be  governed  by  the  law  of 
the  forum.  As  regards  the  other  problems  he  felt  that  the  cases 
discussed  by  Bartin  resulted  not  so  much  from  a  difference  in  the 
laws  of  the  different  countries  as  from  an  erroneous  interpretation 
and  application  of  such  laws.^'  Buzzatti  has,  however,  modified 
his  opinion  since  the  time  of  the  publication  of  his  original  article 
on  the  subject,  so  that  his  views  coincide  today  more  nearly  with 
those  expressed  by  Bartin.''^ 

Diena.  Where  the  conflict  in  qualification  is  between  the  law 
of  the  forum  and  that  of  a  foreign  system  Diena  would  agree  with 
Bartin's  conclusion.  But  where  the  only  connection  of  the  case 
with  the  law  of  the  forum  is  the  fact  that  suit  is  brought  there 
Diena  would  not  apply  the  qualification  of  the  law  of  the  forum 
whenever  the  foreign  systems  agree  among  themselves  on  the 
qualification  of  the  legal  transaction.  In  this  case  he  would  accept 
the  common  foreign  qualification.''* 

Kahn.  Kahn  dealt  with  most  of  the  problems  contained  in 
this  article  a  considerable  time  before  Bartin  advanced  his  theory 
of  qualifications.''^   Under  the  head  of  "Collisions  in  the  Point  of 

"Clunet  1897,  476;  Reprint  44. 

^*The  following  writers  agree  with  Bartin's  general  conclusion. 
Anzilotti,  Rivista  di  diritto  internazionale,  1914,  614;  Cavaglieri,  II  Diritto 
Commerciale,  1910,  53 ;  Fedozzi,  II  digesto  italiano. — Diritto  internazionale. 
— Succcssione,  Vol.  22*,  810;  Venzi,  Foro  italiano,  1904,  1,  761. 

™Clunet  1905,  1234. 

''Op.  cit.,  15-17. 

"Professor  Buzzatti  had  the  kindness  so  to  inform  the  writer. 

"Sui  limiti  all'  applicabilita  del  diritto  straniero,  30. 

"Kahn's  view  is  adopted  by  Regelsberger.     1  Pandekten,  165. 


262  COLUMBIA  LAW  REVIEW 

Contact"  he  included  nationality,  domicil,  lex  loci  contractus,  lex  loci 
solutionis,  lex  loci  delicti,  and  the  question  of  movable  and  im- 
movable property.  The  other  cases  in  which  there  is  a  difference 
in  the  qualification  of  juridical  relations  or  institutions  he  discussed 
under  the  heading  of  "Latent  Conflict  of  Laws."  With  respect  to 
both  classes  of  problems  Kahn  held  that  the  law  of  the  forum  was 
alone  competent  to  define  the  particular  institution,  relationship, 
or  legal  concept.*"  He  found  it  impossible,  however,  to  apply  this 
principle  to  the  case  of  double  nationality  when  the  law  of  the 
forum  is  disinterested.  In  this  case  he  would  abandon  the  rule 
of  nationality  and  substitute  for  it  that  of  domicil.®^ 

Despagnet.  Despagnet  has  advanced  the  proposition  that  the 
law  governing  the  legal  relationship  must  control  also  its  qualifica- 
tion. His  argument  in  support  of  this  conclusion  is  the  following. 
When  a  judge,  drawing  his  inspiration  from  his  own  law  and  the 
principles  of  private  international  law,  decides  that  a  foreign  law 
should  be  applied  to  a  particular  juridical  relationship,  he  must  be 
understood  as  applying  such  law  so  far  as  it  organizes  and  regu- 
lates such  relationship.  Now  the  first  point  that  attracts  the  atten- 
tion of  the  legislator  and  the  first  thing  determined  by  him  is  the 
nature  or  qualification  of  the  relationship  which  he  regulates.  To 
disregard  his  decision  in  this  respect  is  tantamount  to  a  non- 
application  of  the  law  to  which  the  juridical  relationship  in  question 
was  on  principle  subject.  If  the  national  law  has  made  a  certain 
question  one  of  capacity,  can  it  be  said  that  if  the  question  is  con- 
verted into  one  of  form  by  the  law  of  the  forum  the  law  which 
should  govern  the  capacity  of  individuals  has  been  appiled?  No! 
The  very  principle  has  been  violated.  What  is  of  capital  impor- 
tance and  what  produces  all  subsequent  juridical  consequences  is 
precisely  the  qualification  to  be  given  to  a  juridical  relationship 
and  it  is  a  flagrant  contradiction  in  fact  to  import  the  qualification 
of  the  forum  and  at  the  same  time  to  pretend  that  one  is  following 
the  foreign  law.  Take  the  classical  example — Article  3,  Para- 
graph 3,  of  the  French  Civil  Code,  according  to  which  the  capacity 
of  foreigners  is  regulated  by  the  national  law.  This  article  is 
manifestly  violated  if  we  should  say  that  the  prohibition  to  make 
a  will  in  holographic  form  which  exists  in  Holland  with  respect  to 
Dutch  subjects  is  a  question  of  form  according  to  the  French  legis- 
lation, when  the  national  law  of  the  Dutch  subject  has  made  of  it 

"■30  Jherings  Jahrbucher,  76,  91,  99. 
"Ibid.,  69. 
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a  question  of  capacity.  It  seems  evident  that  the  first  consequence 
resulting  from  the  adoption  of  a  law  for  the  regulation  of  a  certain 
relationship  is  the  necessity  of  adopting  also  the  nature  which 
it  attributes  to  it  and  the  qualification  which  it  gives  to  the 
relationship. '*- 

According  to  Despagnet,  therefore,  a  judge  must  accept  the 
qualification  adopted  by  the  foreign  law,  in  order  to  apply  the  latter 
in  conformity  with  the  rules  of  private  international  law  sanctioned 
by  his  own  law.  This  view  is  shared  on  principle  by  several  other 
writers.*^ 

Gemma.  According  to  this  writer  the  principles  of  the  conflict 
of  laws  should  not  be  deduced  from  the  function  of  the  state  and 
of  the  judge,  but  the  norms  for  a  state  and  judge  should  be  deduced 
on  the  basis  of  the  conflict  of  laws.  Gemma  would  separate  the 
juridical  relations  and  institutions  from  the  positive  legislations  of 
the  various  states,  so  that  their  function  may  be  considered  without 
bias  with  reference  to  the  requirements  of  international  life.  The 
judge  should,  therefore,  appreciate  the  qualification  of  legal  trans- 
actions solely  with  reference  to  that  law  which  is  most  favorable 
to  the  development  of  the  relationship  itself  in  its  extraterritorial 
aspect.  According  to  Gemma  the  will  of  a  Dutch  subject  executed 
in  the  holographic  form  in  a  country  in  which  such  wills  are  per- 
mitted should  be  recognized  by  the  courts  of  other  countries,  not 
because  the  law  of  the  forum  regards  the  question  as  one  of  form 
(Bartin),  nor  because  the  national  law  governing  in  the  system  of 
the  conflict  of  laws  of  the  forum  regards  it  as  a  question  of 
capacity  (Despagnet),  but  because  a  proper  international  order 
requires  that  persons  abroad  should  be  able  to  execute  wills  in  as 
simple  a  form  as  possible  and  the  holographic  will  best  answer  this 
requirement.  The  judge  should  have  in  mind  the  international 
principles  and  not  those  of  the  forum.  Otherwise  a  real  system 
of  private  international  law  can  never  be  built  up.®* 

Jitta.  This  author  rejects  all  mechanical  application  of  the 
lex  fori,  the  lex  domicilii,  the  lex  rei  sitce,  the  lex  loci  contractus, 
etc.,  and  inquires  always  what  are  the  reasonable  requirements  of 
international  social  life  in  the  particular  case.  If  a  juridical  rela- 
tionship belongs  to  a  particular  local  sphere  he  will  apply  the  law 
of  that  sphere,  including  its  qualification.  The  question  whether 
property  is  movable  or  immovable  or  whether  a  particular  indi- 

"Clunet  1898,  261-262.    See  also  Despagnet  &  de  Boeck,  op.  cit.,  357. 
"See  2  Catellani  II  diritto  intemazionale  private,  426. 
**Propedeutica  al  diritto  intemazionale  private,   111-112. 
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vidual  is  a  trader  would  be  decided,  therefore,  in  accordance  with 
this  principle  by  the  law  of  the  situs'*^  or  by  the  law  of  the  place 
where  the  business  was  carried  on.  If  the  juridical  relationship 
belongs  to  international  social  life,  as  for  example,  a  contract 
having  direct  connection  with  several  countries  or  states,  the  rule 
to  be  applied  would  be  the  "international-common"  rule,  if  such 
can  be  found,  and  if  none  exists,  the  reasonable  principles  of  inter- 
national social  life.®^  It  is  apparent  that  in  a  system  like  this  the 
conflict  of  qualifications  presents  no  special  problem  and  coincides 
in  all  cases  with  the  general  problem  of  the  choice  of  law. 

English  and  American  Law 

There  is  scarcely  any  discussion  of  the  problem  of  the  conflict 
of  qualifications  in  the  decisions  of  the  English  and  American  courts 
or  jjy  the  Anglo-American  text  writers.  The  general  attitude 
of  the  Anglo-American  law  with  reference  to  the  problem  appears, 
however,  to  be  clear,  and  with  reference  to  some  lines  of  cases  a 
solution  is  clearly  established  by  authority. 

Movable  and  immovable  property.  The  law  of  the  situs  controls 
the  question  whether  property  or  an  interest  therein  is  to  be 
regarded  as  movable  or  immovable  property.  This  question  was 
clearly  decided  in  Johnstone  v.  Baker,"  where  it  was  held  that  a 
Scotch  heritable  bond,  that  is  a  mortgage  deed  on  Scotch  realty, 
which  was  in  the  possession  of  an  English  testator,  being  regarded 
by  Scotch  law  as  an  integral  part  of  the  realty,  would  be  deemed 
real  estate  in  England  for  the  purpose  of  descent.  English  law 
was  held  to  control  as  the  lex  ret  sites  and  not  as  the  lex  fori  in 
other  cases  also  in  which  the  situs  of  the  land  was  in  England. 
Chat  field  v.  Berchtoldt^^  raised  the  question  whether  a  rent  charge 
pur  outre  vie  issuing  out  of  English  land,  owned  by  a  person 
domiciled  in  Hungary,  was  liable  to  legacy  duty  as  personal  estate 
under  the  English  statutes,  which  make  estates  pur  outre  I'ie 
applicable  as  personal  estate  in  the  hands  of  an  executor  and  admin- 
istrator. It  was  assumed  throughout  the  case  that  the  English  law 
as  the  law  of  the  situs  would  determine  the  real  or  personal  nature 
of  the  interest  in  question.     In  Freke  v.  Lord  Carbery'^^  it  was 

"La  methodc,  125.     See  also  internazionaal  Privatrecht,  69-71. 
"La  methode,  136. 
"(1819)  4  Madd.  474,  n. 
"(1872)  L.  R.  7  Ch.  192. 
"•(1873)  L.  R.  16  Eq.  461. 


QUALIFICATIONS  AND  CONFLICT  OF  LAWS    265 

held  that  the  validity  of  a  testamentary  disposition  of  an  English 
leasehold  was  governed  by  the  law  of  England  as  the  law  of  the 
situs,  and  not  by  that  of  the  testator's  domicil.  The  same  principle 
was  applied  to  the  devolution  of  a  leasehold  in  case  of  intestate 
succession  in  Duncan  v.  Lawson.^^  In  the  same  way,  the  character 
of  a  mortgage  on  realty  as  movable  or  immovable  property  has  been 
determined  by  the  law  of  the  situs.®^ 

Domicil.  The  English  courts  have  been  guided  in  the  deter- 
mination of  domicil  exclusively  by  English  law  and  have  paid  no 
attention  whatever  to  the  foreign  law.  The  attitude  of  the  English 
law  is  well  expressed  by  the  Master  of  Rolls,  Sir  Nathar^iel  Lindley, 
in  the  case  of  In  re  Martin,  in  which  the  learned  judge  says  :^- 

"The  domicil  of  the  testatrix  must  be  determined  by  the  Eng- 
lish Court  of  Probate  according  to  those  legal  principles  applicable 
to  domicil  which  are  recognised  in  this  country  and  are  part  of  its 
law.  Until  the  question  of  the  domicil  of  the  testatrix  at  the  time 
of  her  death  is  determined,  the  Court  of  Probate  cannot  tell  what 
law  of  what  country  has  to  be  applied.  The  testatrix  was  a  French- 
woman, but  it  would  be  contrary  to  sound  principle  to  determine 
her  domicil  at  her  death  by  the  evidence  of  French  legal  experts. 
The  preliminary  question,  by  what  law  is  the  will  to  be  governed, 
must  depend  in  an  English  Court  on  the  view  that  Court  takes  of 
the  domicil  of  the  testatrix  when  she  died.  If  authority  for  these 
statements  is  wanted,  it  will  be  found  in  Bremer  v.  Freeman,  Dog- 
Uoni  V.  Crispin,  and  In  re  Trufort.  In  each  of  the  last  two  cases  a 
foreign  Court  had  determined  the  domicil,  and  the  English  Court 
had  also  to  determine  it,  and  did  determine  it  to  be  the  same  as 
that  determined  by  the  foreign  Court.  But.  as  I  understand  those 
cases,  the  English  Court  satisfied  itself  as  to  the  domicil  in  the 
English  sense  of  the  term,  and  did  not  simply  adopt  the  foreign 
decisions.  The  course  universally  followed  when  domicil  has  to  be 
decided  by  the  Courts  of  this  country  proceeds  upon  the  principles 
to  which  I  have  alluded." 

The  only  English  case  suggesting  a  different  proposition  is  that 
of  In  re  Johnson.^^  In  that  case  Justice  Farwell  expressed  the 
opinion  that  an  English  woman  could  acquire  no  domicil  in  Baden, 
although  she  resided  permanently  in  the  grand-duchy  because  the 
law  of  Baden  determined  the  question  before  the  court  by  the  law 
of  nationality  and  paid  no  regard  to  that  of  domicil. 

»°(1889)  L.  R.  41  Ch.  D.  394. 

"Newcomer  v.  Orem  (1852)  2  Md.  297;  Crandell  v.  Barker  (1898)  8 
N.  Dak.  263,  78  N.  W.  347;  Martin  v.  Stovall  (1899)  103  Tenn.  1,  52 
S.  W.  296;  In  re  Hoyles  (1910,  C.  A.)  27  T.  L.  R.  131. 

"'(1900)   P.  D.  211,  227. 
"(1903)   1  Ch.  821. 
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"No  change  is  effectual,"  said  the  learned  judge,  "unless  the 
factum  is  proved,  and  the  factum  cannot  exist  in  a  country  where 
the  law  refuses  to  recognize  it.  The  result  is  that  this  court  must 
conclude  that  a  domicil  of  choice,  ineffectual  to  create  any  rights 
and  liabilities  governing  the  distribution  of  movables  in  the  country 
supposed  to  have  been  chosen,  is  for  this  purpose  no  domicil  at  all, 
and  that  the  propositus,  therefore,  is  left  with  his  domicil  of  origin 
unaffected.  The  Baden  courts  would  in  effect  have  disavowed  him 
and  disclaimed  jurisdiction.  This  appears  to  me  to  be  the  logical 
result  of  the  application  of  our  rules  respecting  domicil  and  to  be  in 
accordance  with  justice.""* 

Westlake®"^  has  given  his  approval  to  the  above  reasoning.  "On 
the  main  point,"  he  says,  "the  judgment,  as  well  as  the  reasoning 
which  has  been  quoted  from  it,  was  in  accordance  with  the  doctrine 
which  I  have  advocated."  Dicey'*  is  of  the  opinion  that  all  that 
Westlake  probably  meant  to  say  was  that  the  legal  effects  of  domicil 
were  to  be  determined  solely  with  regard  to  the  foreign  law  and 
without  reference  to  the  legal  effect  of  domicil  under  the  law  of  the 
forum.  This  thought  is  expressed  by  Westlake  in  another  place 
where  he  says  that  "no  one  can  acquire  a  personal  law  in  the 
teeth  of  that  law  itself.""  In  other  words,  the  English  judge 
should  not  apply  the  foreign  law  if  it  does  not  want  to  be  applied. 
This  is  in  accordance  with  Westlake's  general  view  concerning  the 
application  of  foreign  law,  for  Westlake  supports  the  renvoi  theory 
in  the  sense  of  the  "dcsistement"  or  mutual  disclaimer  of  jurisdic- 
tion theory.'®  As  Farwell  in  the  second  line  of  reasonmg  in 
In  re  Johnson  employed  the  renvoi  proper  reasoning  which  West- 
lake  disapproves,  the  latter  preferred  to  accept  the  learned  judge's 
first  argument. 

It  is  obvious,  however,  that  Farwell  was  in  error  when  he 
assumed  that  the  Baden  law  refused  to  recognize  the  factum  of 
domicil.  There  is  no  doubt  whatever  that  Miss  Johnson  was  domi- 
ciled in  Baden  according  to  Baden  law.  The  Baden  courts  would 
take  jurisdiction  and  distribute  the  property  left  by  her  in  Baden, 
but  such  distribution  would  be  made  in  accordance  with  the  rule 
of  the  conflict  of  laws  then  established  in  Baden,  namely,  the 
decedent's  national  law. 

"Ibid.  828. 

"Private  International  Law  (5th  cd.)  41. 

-Conflict  of  Laws    (2d  ed.),  118. 

"Op.  cit.,  353. 

"O/"  cit.  vSee  10  Columbia  Law  Rev.  100.  327;  27  Yale  Law  Tournal. 
509;  29  ibid.,  214. 
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The  decision  of  In  re  Johyison  was  followed  by  In  re  Bowes,^^ 
without  any  written  opinion. 

Relying  upon  the  above  cases  Hibbert^°°  states  the  following 
two  propositions  as  existing  English  law:  (1)  The  law  of  the 
locality  in  question  must  recognize  that  domicil  results  from  the 
party's  presence  within  its  territory;  (2)  The  requirements,  if  any, 
for  the  acquisition  of  a  domicil,  imposed  by  the  law  of  the  locality 
in  which  the  party  permanently  resides  must  have  been  complied 
with.  It  is  submitted,  however,  that  there  is  no  warrant  for  the 
conclusions  just  stated,  for  the  conflict  in  the  cases  relied  upon  by 
Hibbert  turns  actually  upon  a  difference  in  the  rules  of  the  conflict 
of  laws  and  not  upon  a  difference  in  the  conception  of  domicil.  So 
far  as  the  case  of  In  re  Johnson  may  hold  by  way  of  implication 
that  a  domicil  cannot  be  established  in  a  country  without  a  com- 
pliance with  the  rules  of  such  state  relating  to  domicil,  it  is  contrary 
to  the  established  law  of  England. 

In  the  United  States  there  are  no  cases  containing  any  such 
suggestions  regarding  domicil  as  those  found  in  In  re  Johnson. 
On  the  contrary,  there  are  a  number  of  decisions  showing  that  a 
domicil  may  be  established  in  another  state  or  in  a  foreign  country 
without  reference  to  the  notion  of  domicil  in  the  law  of  such  state 
or  country. ^°^  The  case  of  In  re  Colburn's  Estate^^^  is  no  excep- 
tion to  the  rule.  In  that  case  the  Supreme  Court  of  Iowa  decided 
in  favor  of  an  Iowa  domicil,  but  in  so  doing  referred  to  the  Okla- 
homa "business  domicil"  statute.  Such  reference  did  not,  how- 
ever, necessarily  involve  the  assumption  that  the  Oklahoma  law 
would  be  controlling  on  the  issue  of  domicil,  but  rather  that  the 
statute  in  question  while  purporting  to  impose  an  Oklahoma  domicil 
in  certain  cases  in  fact  merely  prescribed  the  devolution  of  local 
property.  The  cases  in  general  show  clearly  that  the  question  of 
domicil  is  to  be  decided  by  reference  to  the  "general"  or  inter- 
national law  as  incorporated  into  the  law  of  the  forum  and  not  by 
reference  to  any  foreign  jurisdiction. 

Lex  loci  contractus.  No  English  or  American  cases  have  been 
found  which  have  raised  the  question  whether  the  lex  loci  con- 
tractus of  a  contract  made  by  correspondence  should  be  determined 

"(1906)  22  T.  L.  R.  711. 

^""International  Private  Law,  13-14. 

"'Harral  v.  Wallis  (1883)  37  N.  J.  Eq.  458,  affirmed  under  name  of 
Harral  v.  Harral  (1884)  37  N.  J.  Eq.  279;  Dupuy  v.  Wurtz  (1873)  53 
N.  Y.  556;  In  re  Martin's  Estate  (1916)  94  Misc.  81,  157  N.  Y.  Supp.  474. 

"'(Iowa.  1919)  173  N.  W.  35. 
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by  the  law  of  the  forum  or  by  the  law  of  some  other  state.  In 
the  cases  raising  the  question  the  foreign  law  was  either  assumed 
to  be  identical  with  that  of  the  forum  with  respect  to  the  place 
where  the  contract  was  made,  or  the  question  was  held  to  depend 
upon  the  intention  of  the  parties,^"'  so  that  it  was  not  necessary 
to  consider  the  question  under  discussion.  There  would  appear 
to  be  no  doubt,  however,  that  the  law  of  the  forum  controls. 

Capacity  or  form.  This  question  was  raised  in  Ogden  v. 
Ogden}^*  A  Frenchman,  domiciled  in  France,  married  an  English- 
woman in  England  without  the  consent  of  his  parents,  which  con- 
sent was  required  by  French  law,  though  not  by  English  law.  He 
subsequently  obtained  a  decree  of  nullity  in  France  for  want  of 
such  consent.  The  woman  thereupon  married  again.  On  discover- 
ing the  existence  of  the  first  marriage  her  husband  sued  for  divorce 
in  England  on  the  ground  of  bigamy.  The  Court  of  Appeal 
decided  in  his  favor  on  the  ground  that  the  French  decision  of 
nullity  was  void,  being  contrary  to  the  English  rules  of  the  con- 
flict of  laws,  namely,  that  the  consent  of  parents  is  a  matter  of 
formality  and  subject  therefore  to  the  law  of  the  place  where  the 
marriage  was  celebrated. 

In  view  of  the  above  cases  it  may  be  asserted  that  according  to 
Anglo-American  law  the  qualification  of  legal  transactions  as  well 
as  the  definitions  of  "domicil,"  "the  law  of  the  place  of  contracting," 
and  of  the  other  "points  of  contact"  are  governed  in  general  by  the 
strictly  internal  law  of  the  forum,  the  principal  exception  to  the  rule 
being  that  the  character  of  property  as  movable  or  immovable  is 
controlled  by  the  law  of  the  situs.  This  conclusion  is  also  the  only 
one  that  is  consistent  with  the  Anglo-American  theory  of  the 
conflict  of  laws. 

Anglo-American  law  agrees  thus  in  substance  with  the  con- 
clusion reached  by  Bartin  and  Kahn.  The  point  at  issue  between 
the  foreign  writers  is  nothing  less  than  a  fundamental  diflference 
in  their  conception  of  the  conflict  of  laws.  Bartin  and  Kahn  are 
nationalists  in  their  viewpoint  while  Despagnet  and  Gemma  are 
internationalists.  As  the  difference  between  these  schools  may  be 
found  in  some  of  the  most  recent  treatises  on  the  conflict  of  laws 
in  English^"'^  only  a  few  words  need  be  said  concerning  them  in 
this  place.     Both  nationalists  and  internationalists  difl^^er  among 

'"'Hansen  v.  Dixon    (1006)   23  T.  L.  R.  56. 
''*(1908)  P.  46. 

'™Beale.  Conflict  of  Laws,  86,  et  scq. ;  Baty,  Polarized  Law,  148  et  seq. ; 
Bar,  Private  International  Law,  42  et  seq. 


■ 


QUALIFICATIONS  AND  CONFLICT  OF  LAWS    269 

themselves.  A  common  characteristic  of  all  internationalists  is 
their  position  that  the  rules  of  the  conflict  of  laws  are  dictated 
to  the  individual  states  from  without  by  some  species  of  inter- 
national law.  According  to  them  there  is  but  a  single  system  of 
the  conflict  of  laws,  the  rules  of  which  are  binding  for  purely  inter- 
national reasons.  The  nationalists  are  agreed,  on  the  other  hand, 
that  the  rules  of  the  conflict  of  laws  form  a  part  of  the  national 
law  of  each  state  and  that  there  are,  therefore,  as  many  systems 
of  the  conflict  of  laws  as  there  are  independent  states.  Given  this 
difference  in  their  point  of  view  it  is  natural  that  the  international- 
ists should  attempt  to  find  some  "international"  solution  for  the 
problem  of  qualifications,  and  that  the  nationalists  should  be  con- 
tent to  solve  it  with  reference  to  the  law  of  each  state. 

That  the  international  theory  is  idealistic  and  not  in  accord 
with  reality  is  obvious.  International  law  has  not  furnished  the 
existing  rules  of  the  conflict  of  laws ;  nor  does  it  impose  to-day 
in  this  respect  upon  the  nations  any  far-reaching  obligations. 
Indeed,  Anglo-American  writers  and  the  nationalists  in  general 
are  in  the  habit  of  asserting  that  international  law  leaves  the 
different  nations  absolutely  free  in  regard  to  the  adoption  of  their 
rules  of  the  conflict  of  laws,  and  that  they  may,  if  they  desire, 
adjudicate  all  cases  in  accordance  with  their  own  rules  of  internal 
jg^  106  This  position,  however,  cannot  be  maintained,  for  there  is 
a  well  established  rule  of  international  law  which  forbids  a  funda- 
mental denial  of  justice  to  aliens.'"^  We  must  agree  also  with 
Kahn^"*  that  no  state  is  authorized  at  the  present  development  of 

"""It  follows  from  the  independence  of  each  state  within  its  own  borders 
that  it  might  without  contravening  any  principles  of  international  law 
regulate  every  set  of  circumstances  which  calls  for  decision  exclusively 
by  its  own  law."  Holland,  Jurisprudence  (10th  ed.)  402.  To  the  same 
effect,  Story.  Conflict  of  Laws  (8th  ed.).  25;  Wheaton,  International  Law 
(9th  ed.)  133-134;  Woolsey,  International  law  (6th  ed.)  102-109;  Baty. 
op.  cit.  9;  Hall.  International  law  (8th  ed.)  51;  Lawrence,  International 
law  (4th  ed.)  246;  Twiss.  Law  of  Nations,  new  ed.,  261.  The  continental 
writers  hold  that  the  exclusion  of  all  foreign  law  would  be  regarded  today 
as  a  violation  of  international  duty.  Bluntschli,  Das  modeme  Volkerrecht, 
27-28:  Diena.  Principi  di  diritto  intcrnazionale.  2i\  Kahn.  40  Thering's 
Tahrhiicher,  40. 

""Borchard,  Diplomatic  Protection  of  Citizens  Abroad,  13,  178,  196-199, 
330  et  seq. 

"**40  Jhcring's  Jahrbiichcr,  40.  Kahn  is  inclined  to  add  to  the  above 
some  special  rules,  for  example,  that  the  law  of  the  situs  controls  as  to 
property  rights  in  immovables  and  that  a  state  is  not  authorized  to  extend 
its  rules  governing  domestic  relations  and  the  law  of  inheritance  to  persons 
temporarily  within  the  state.  These  rules  having  been  followed  con- 
sistently by  the  great  majority  of  states,  a  deviation  therefrom  would, 
according  to  Kahn,  constitute  a  breach  of  an  international  legal  dutv. 
Ibid  41-42. 


270  COLUMBIA  LAW  REVIEW 

international  relations  to  exclude  the  application  of  foreign  law 
altogether  or  to  act  arbitrarily  in  the  application  of  its  rules  of 
the  conflict  of  laws.  Suppose,  for  example,  that  the  state  of  X 
should  debar  from  local  recognition  all  marriages  except  those 
consummated  within  its  territory  and  that  an  American  husband 
and  wife,  who  had  taken  up  their  residence  in  the  state  of  X, 
should  be  prosecuted  for  illicit  relations.  Or  suppose  that  the 
state  of  X  should  admit  alien  residents  and  then  refuse  recognition 
to  titles  to  personal  property  acquired  under  foreign  law.  Can 
there  be  any  doubt,  if  the  government  of  the  United  States  should 
file  a  protest  against  such  "outrageous"  legislation  for  the  protec- 
tion of  American  citizens  that  international  law  would  support 
its  claim? 

While  the  existence  of  external  restraint  cannot,  therefore, 
be  denied  altogether,  the  fact  remains  nevertheless  that  up  to  the 
present  time,  barring  treaty  provisions  and  such  general  principles 
of  international  law  as  there  may  be  which  debar  the  local  sovereign 
from  adopting  rules  of  conflict  drastically  oppressive,  the  national 
legislator  or  the  courts  of  a  state  can  adopt  any  rules  of  the  conflict 
of  laws  whatever.  The  assertion  on  the  part  of  the  Anglo- 
American  courts  and  of  the  jurists  representing  the  nationalistic 
theory  of  the  conflict  of  laws  that  the  extent  of  the  application  of 
foreign  law  in  a  given  state  depends,  with  the  above  reservations, 
upon  the  consent  of  such  states  is  based,  therefore,  upon  fact. 

Assuming,  then,  that  the  international  theory  of  the  conflict 
of  laws  rests  almost  wholly  upon  fiction  let  us  consider  briefly  the 
Anglo-American  theory  and  its  relation  to  the  problem  of  qualifica- 
tions. Anglo-American  courts  and  writers,  following  Ruber's 
usage,  frequently  say  that  the  application  of  foreign  law  rests 
upon  "comity."  Continental  writers  take  strong  exception  to  this 
viewpoint  on  the  mistaken  assumption  that  comity  connotes  arbi- 
trary conduct  and  the  absence  of  the  idea  of  justice. ^°^    In  fact  it 

'"*The  foreign  writers  of  today  are  practically  unanimous  in  condemn- 
ing the  theory  of  comity.  See,  however,  Torres  Campos.  Elementos  de 
derecho  internacional  privado,  (4th  ed.)  108;  Aubry,  Clnnct  1901,  664. 
Bustamantc  says  concerning  comity : 

"Comity  is  a  pretext  for  the  evasion  of  the  consequences  of  a  strict 
territorial  law.  After  the  notion  of  such  law  is  denied,  it  would  be  idle 
to  combat  it,  for  it  becomes  unnecessary.  But  it  may  not  he  amiss  to 
observe  that  in  its  obscure  and  little  defined  concept,  interest,  courtesy, 
and  reciprocity,  ideas  so  important  for  the  history-  of  law,  play  a  part 
.  .  .  The  name  of  science  cannot  be  given  to  them,  nor  can  a  practical 
and  useful  system  be  based  upon  them.  They  authorize  simply  conces- 
sions ungoverncd  by  rule,  the  supposed  independence  of  a  state  consisting 
in  an  adjustment  of  its  conduct  to  that  followed  by  other  states,  resulting 
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is  fully  recognized  in  England  and  in  this  country,  as  well  as  on 
the  continent,  that  the  application  of  foreign  law  results  from  the 
dictates  of  justice  and  from  the  mutual  convenience  of  nations  as 
understood  and  applied  hy  the  courts  of  the  forum.""  Speaking 
generally,  it  may  be  said  that  Anglo-American  law  still  accepts 
the  maxims  first  formulated  by  Huber  regarding  the  basis  of  the 
conflict  of  laws.     These  maxims  are  the  following:"^ 

"(1)   The  laws  of  each  state  have  force  within  the  limits  of 
that  government  and  bind  all  subject  to  it,  but  not  beyond. 

"(2)   All  persons  within  the  limits  of  a  government,  whether 

ultimately  in  a  real  isolation  between  the  people  of  the  different  countries, 
and  in  making  of  courtesy  and  reciprocity  a  system  of  reprisal,  instead 
of  a  furtherance  of  juridicial  relations."  Tratado  de  dcrecho  internacional 
privado,  456.  The  key  to  the  continental  point  of  view  may  be  found 
in  the  fact  that  the  word  "comity"  on  the  continent  is  regarded  as  opposed 
to  "justice."  The  plain  truth  is,  of  course,  that  our  courts  are  guided 
in  the  application  of  foreign  law  by  the  same  sense  of  duty  as  they  are 
in  the  application  of  purely  internal  law.  Concerning  the  subject  see  more 
fully  13  Illinois  Law  L.  Rev.  396-401 ;  Wigmore,  Celebration  Legal  Essays, 
220-225. 

"'Story  says : 

"It  has  been  thought  by  some  jurists  that  the  term  comity  is  not  suffi- 
ciently expressive  of  the  obligation  of  nations  to  give  effect  to  foreign 
laws  when  they  are  not  prejudicial  to  their  own  rights  and  interests. 
And  it  has  been  suggested  that  the  doctrine  rests  on  a  deeper  foundation; 
that  it  is  not  so  much  a  matter  of  comity  or  courtesy  as  a  matter  of  para- 
mount moral  duty.  Now  assuming  that  such  a  moral  duty  does  exist,  it 
is  clearly  one  of  imperfect  obligation,  like  that  of  beneficence,  humanity, 
and  charit>'.  Every  nation  must  be  the  final  judge  for  itself,  not  only  of 
the  nature  and  the  extent  of  the  duty,  but  of  the  occasions  on  which  its 
exercise  may  be  justly  demanded.  And  certainly  there  can  be  no  pretence 
to  say  that  any  foreign  nation  has  a  right  to  require  the  full  recognition 
and  execution  of  its  own  laws  in  other  territories,  when  those  laws  are 
deemed  oppressive  or  injuries  to  the  rights  or  interests  of  the  inhabitants 
of  the  latter,  or  when  their  moral  character  is  questionable,  or  their  pro- 
visions are  impolitic  or  unjust. 

"The  true  foundation  on  which  the  administration  of  international  law 
must  rest  is,  that  the  rules  which  are  to  govern  are  those  which  arise 
from  mutual  interest  and  utility,  from  a  sense  of  the  inconveniences  which 
would  result  from  a  contrary  doctrine,  and  from  a  sort  of  moral  necessity 
to  do  justice,  in  order  that  justice  may  be  done  to  us  in  return 

"There  is  then  not  onlyno  impropriety  in  the  use  of  the  phrase  'comity 
of  nations,'  but  it  is  the  most  appropriate  phrase  to  express  the  true 
foundation  and  extent  of  the  obligation  of  the  laws  of  one  nation  within 
the  territories  of  another.  It  is  derived  altogether  from  the  voluntary 
consent  of  the  latter,  and  is  inadmissible  when  it  is  contrary  to  its  known 
policy  or  prejudicial  to  its  interests.  In  the  silence  of  any  positive  rule 
affirming  or  denying  or  restraining  the  operation  of  foreign  laws,  courts 
of  justice  presume  the  tacit  adoption  of  them  by  their  government,  unless 
they  are  repugnant  to  its  policy  or  prejudicial  to  its  interests.  It  is  not 
comity  of  the  courts,  but  the  comity  of  the  nation,  which  is  administered 
and  ascertained  in  the  same  way,  and  guided  by  the  same  reasoning,  by 
which  all  other  principles  of  the  mtmicipal  law  are  ascertained  and  guided  " 
Op.  cit.,  32,  Zi,  ih. 

^""Praelcct."  pt.  2,  bk.   1,  tit.  3,  n.  2. 
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they  live  there  permanently  or  temporarily,  are  deemed  to  be  sub- 
jects thereof."'^ 

"(3)  Sovereigns  will  so  act  by  way  of  comity  that  rights 
acquired  within  the  limits  of  a  government  retain  their  force  every- 
where so  far  as  they  do  not  cause  prejudice  to  the  power  or  rights 
of  such  government  or  of  its  subjects." 

These  maxims  were  approved  by  Story. ^^^  Since  Story  the 
doctrine  of  the  territoriality  of  laws  has  been  regarded  as  the 
foundation  upon  which  the  Anglo-American  system  of  the  conflict 
of  laws  rests. 

Holland^^*  has  called  attention  to  the  fact  that  Anglo-American 
courts  in  reality  never  enforce  foreign  laws  but  rights  acquired 
under  such  laws.  He  says  that  what  really  happens  when  a  law 
seems  to  obtain  extraterritorial  effect  is  that  "rights  created  and 
defined  by  foreign  law  obtain  recognition  by  the  domestic  tribunal." 
Dicey^'^  and  Beale  accept  this  view  and  the  latter"'  asserts  that 
the  common  law  has  worked  out  indigenously  a  theory  of  "vested 
rights."'" 

"The  topic  called  'Conflict  of  Laws',"  says  Beale,  "deals  with 
the  recognition  and  enforcement  of  foreign-created  rights.""' 

And  in  regard  to  the  law  governing  contracts  he  uses  the 
following  language : 

"The  question  whether  a  contract  is  valid,  that  is,  whether  to 
the  agreement  of  the  parties  the  law  has  annexed  an  obligation 
to  perform  its  terms,  can  on  general  principles  (§  14)  be  deter- 
mined by  no  other  law  than  that  which  applies  to  the  acts,  that  is, 
by  the  law  of  the  place  of  contracting.  If  the  law  at  that  place 
annexes  an  obligation  to  the  acts  of  the  parties,  the  promisee  has 
a  legal  right  which  no  other  law  has  power  to  take  away  except 
as  a  result  of  new  acts  which  change  it  (§  4).  If  on  the  other 
hand  the  law  of  the  place  where  the  agreement  is  made  annexes 
no  legal  obligation  to  it,  there  is  no  other  law  which  has  power  to 
do  so.""^ 

"*The  words  "are  to  be  deemed  subjects  thereof"  are  understood  today 
as  meaning  "are  to  be  deemed  subject  to  its  jurisdiction". 

"'O/).  cit.,  sec.  20. 

"*0^  cit.,  411.  Cf.  Kahn,  30  Jhering's  Jahrbiicher  28. 

"'O/'.  cit.,  11,  26;  6  Law  Quarterly  Rev.  10;  7  ibid.  114. 

"•0/>.  cit.,  105. 

"'For  a  criticism  of  the  theor>-  of  vested  rights  sec  Wachter,  25  Archiv 
fijr  die  civilistische  Praxis,  2  et  seq. 

"^Summary,  sec.  1. 

"^Ibid.  sec.  90. 
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"If  the  law  of  the  place  where  the  parties  act  refuses  legal 
validity  to  their  acts,  it  is  impossible  to  see  on  what  principle  some 
other  law  may  nevertheless  give  their  acts  validity.     .     .     . 

"In  all  these  cases  the  matter  must,  it  seems,  be  determined 
theoretically  by  the  law  governing  the  transaction,  i.  e.,  the  law  of 
the  place  where  the  parties  act  in  making  their  agreement.  If  by 
that  law  their  acts  have  no  legal  efficacy,  then  no  other  state  can 
give  them  greater  effect.  If  by  the  law-  of  that  state  their  acts 
created  a  binding  obligation  upon  the  parties,  then  the  parties  who 
have  acted  under  that  law  must  he  bound  by  it.     .     .     . 

"This  doctrine  gives  full  scope  to  the  territoriality  of  law,  and 
enables  each  sovereign  to  regulate  acts  of  agreement  done  in  his 
own  territory. "^^° 

Beale's  theory  appears  to  be  that  there  is  a  territorial  law  exclu- 
sively applicable  to  a  particular  group  of  facts  which  must  prevail 
in  determining  legal  consequences.  Several  decisions  of  the 
Supreme  Court  of  the  United  States  lend  support  to  the  same 
doctrine.  In  Slater  v.  Mexican  National  R.  R.  Co.,^^^  Mr.  Justice 
Holmes  says : 

"As  Texas  has  statutes  which  give  an  action  for  wrongfully 
causing  death,  of  course  there  is  no  general  objection  of  policy 
to  enforcing  such  a  liability  there,  although  it  arose  in  another 
jurisdiction.'"  But  when  such  a  liability  is  enforced  in  a  jurisdic- 
tion foreign  to  the  place  of  the  wrongful  act,  obviously  that  does 
not  mean  that  the  act  in  any  degree  is  subject  to  the  lex  fori,  with 
regard  to  either  its  quality  or  its  consequences.  On  the  other  hand, 
it  equally  little  means  that  the  law  of  the  place  of  the  act  is 
operative  outside  its  own  territory.  The  theory  of  the  foreign  suit 
is  that,  although  the  act  complained  of  was  subject  to  no  law  having 
force  in  the  forum,  it  gave  rise  to  an  obligation,  an  obligatio,  which 
like  other  obligations,  follows  the  person,  and  may  be  enforced 
wherever  the  person  may  be  found. ^-^  But  as  the  only  source 
of  this  obligation  is  the  law  of  the  place  of  the  act,  it  follows  that 
that  law  determines  not  merely  the  existence  of  the  obligation,^-* 
but  equally  determines  its  extent. "^-^ 

""2.3  H.trvard  Law  Rev..  267,  268.  271. 

'^'OOOA)   194  U.   S.  120,  126,  24  Sup.  Ct.  581. 

'"Stewart  v.  Baltimore  &  O.  R.  Co.  (1897)  168  U.  S.  445,  18  Sup. 
Ct.  105. 

'""Stout  'J.  Wood  n820)  1  Blackf.  (Ind.)  71;  Dcnnick  v.  Railroad  Co. 
(1880)   103  U.  S.  11. 

•"Smith  V.  Condry  (1843)  42  U.  S.  28. 

'"Sec  also.  Davis  v.  Mills  ("1904)  194  U.  S.  451.  24  Sup.  Ct.  692:  West- 
ern Union  Tel.  Co.  r.  Brown  n914^  234  U.  S.  542.  3d  Sup.  Ct.  9=!5;  Spokane 
Inland  R.  R.  v.  Whitlcv  (1915)  237  U.  S.  487,  35  Sup.  Ct.  655. 
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Notwithstanding  these  statements  by  such  eminent  authorities, 
it  is  submitted  that  while  the  theory  that  a  particular  territorial 
law  is  exclusively  applicable  to  a  particular  set  of  operative  facts 
may  be  established  in  this  country  as  a  matter  of  constitutional  law 
it  cannot  be  accepted  analytically  as  a  sound  basis  for  the  conflict 
of  laws.  Where  all  the  operative  facts  occur  in  a  single  state 
it  may  be  conceded  that  as  a  matter  of  expediency  the  rights  of  the 
parties  should  be  determined  ordinarily  in  accordance  with  the  law 
of  such  state.  But  if  the  forum  sees  fit  it  may  adopt  another  rule. 
Where  the  operative  facts  occur  in  or  affect  more  than  one  state, 
there  is  much  greater  difficulty  in  selecting  the  governing  rule. 
Generally  speaking  Anglo-American  law  will  incorporate  the  law 
of  some  particular  foreign  state.  It  will  select  at  times  the  law 
of  the  place  where  the  act  was  done  or  was  to  be  performed;  at 
other  times  the  law  of  the  situs  of  the  property  and  not  of  the 
place  of  acting;  at  other  times  still  it  will  choose  neither  the  law 
of  the  place  of  acting  nor  that  of  the  situs  of  the  property  but  the 
law  of  the  domicil.  Where  a  contract  is  entered  into  through 
an  agent,  it  will  bind  the  principal  in  accordance  with  the  law 
of  the  place  where  the  agent  acts,  although  the  principal  was  never 
in  the  latter  state  and  he  had  no  capacity  under  the  law  of  the 
state  in  which  he  was  domiciled  and  in  which  he  appointed  the 
agent.  Sometimes  a  legal  transaction  will  be  sustained  if  it  con- 
forms to  the  law  of  one  of  several  states. 

That  there  is  no  logical  necessity  for  the  application  of  any 
particular  rule  selected  by  Anglo-American  law  is  seen  from  the 
fact  that  different  rules  with  respect  to  the  same  set  of  facts 
often  prevail  in  foreign  countries.  Nor  can  our  rules  of  the  con- 
flict of  laws  be  explained  by  any  theory  of  "territoriality,"  other 
than  the  general  doctrine  that  the  law  of  the  forum  selects  the 
rules  which  shall  control.^-^  In  fact,  the  only  answer  that  can 
be  given  to  the  question  why  the  common  law  has  chosen  a  particu- 
lar rule  to  govern  in  the  conflict  of  laws  or  in  any  other  branch 
of  law  is  that  it  has  seemed  to  the  forum  sound  policy  to  do  so. 

That  the  English  courts  have  not  felt  hound  to  attach  the  same 
legal  consequences  to  the  foreign  operative  facts,  as  is  done  by  the 
law  of  the  foreign  state,  appears  clearly  from  Machado  v.  Fontes^-^ 
and  other  English  cases.     In  the  former  case  the  publication  of  a 

'"See  (1918)  27  Yale  Law  Totirnal  816:  0920)  Yale  Law  Journal.  The 
confusion  caused  by  the  use  of  the  word  "territorial"  in  different  senses 
has  been  admirably  shown  by  Aubry,  Clunet.  1900.  694;  1901.  254,  263. 

'"(1897)  2  Q.  B.  231. 
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libel  occurred  in  Brazil  and  under  the  law  of  that  state  such 
publication  constituted  only  a  penal  offense  and  gave  rise  to  no 
private  action,  and  yet  the  English  Court  of  Appeal  allowed  such 
an  action.  It  attributed  therefore  to  the  operative  facts  in  Brazil 
other  legal  consequences  than  those  attached  thereto  by  the  law  of 
Brazil.  In  Pemberton  v.  Hiighes^^  the  Court  of  Appeal  stated 
that  it  would  recognize  a  Florida  divorce,  although  such  divorce 
was  null  and  void  under  the  law  of  Florida. 

When  Anglo-American  courts  enforce  a  judgment  from  a 
continental  country  for  the  payment  of  money  they  are  in  fact 
creating  new  rights,  for  in  continental  law  a  judgment  entitles  the 
party  to  execution,  but  does  not  constitute  as  it  does  in  England 
and  in  this  country  a  new  cause  of  action.^-®  Speaking  of  the 
enforcement  of  judgments  in  general  Cook  says: 

"This  clearly  is  a  loose  and  technically  erroneous  way  of  putting 
the  matter.  What  we  ought  to  say  is,  that  the  common  law  of 
England  and  of  each  of  the  American  states  attaches  to  foreign 
judgments  which  comply  with  certain  conditions  the  legal  con- 
sequences described  in  our  law  by  the  term  debt.  The  action 
brought  in  a  common  law  jurisdiction  is  for  the  purpose  of  enforc- 
ing or  vindicating  that  common  law  debt,  not  the  foreign  judgment. 
The  latter  is  merely  one  of  a  set  of  operative  facts  which  according 
to  the  principles  of  the  common  law  result  in  a  debt.  Similarly, 
where  a  common  law  court  permits  an  action  of  debt  to  be  brought 
upon  a  chancery  decree  for  the  payment  of  money  the  common  law 
court  does  not  enforce  the  chancery  decree  in  any  way.  It  merely 
treats  the  latter  as  an  operative  fact  which  results  in  a  common 
law  debt,  for  the  non-payment  of  which  the  common  law  court  will 
give  relief.""^ 

Hohfeld^^^  entertained  the  same  view  and  made  it  the  basis 
of  his  course  on  the  conflict  of  laws  both  at  Leland  Stanford  and 
at  Yale.  His  position  was  that  the  courts  of  a  sovereign  state  may 
attach  any  legal  consequences  whatever  to  any  state  of  facts,  includ- 
ing acts  done  in  foreign  countries.  Cook  makes  in  this  regard  the 
following  observations  :^^^ 

"Aside  from  some  existing  system  of  positive  law — constitu- 
tional, statutory,  or  judge-made — it  seems  clear  that  there  is  no 
inherent  reason  why  the  law  of  any  sovereign  nation — England, 

'"(1899)    1  Ch.   (C.  A.)   781.     See  also,  Ogdcn  v.  Ogden   (1908)   P.  46. 

'^Imperial  Court  of  Germany,  June  30,  1886,  16  R.  G.  427. 

"^  Yale  Law  Journal  71. 

""See  9  Columbia  Law  Rev.  496,  520. 

'■'^28  Yale  Law  Journal  69-70. 
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for  example — may  not,  if  the  sovereign  English  Parliament  or  the 
appropriate  English  court  so  decrees,  attach  any  legal  consequences 
whatever  to  any  state  of  facts  whatever,  including  acts  done  in 
other  countries,  even  by  persons  not  citizens  or  residents  of  Eng- 
land. This  simply  amounts  to  saying  that  as  a  sovereign  nation 
England  may  determine  what  legal  consequences  shall  in  England. 
by  English  courts,  be  held  to  attach  to  a  given  state  of  facts,  if 
in  any  way  the  English  court  is  presented  with  a  case  involving 
them.  Suppose,  for  example,  that  an  English  statute  should  pro- 
vide that  any  person  whatsoever  who,  under  the  circumstances 
described  in  the  statute,  injured  any  other  person  anywhere  in  the 
world,  should  be  deemed  guilty  of  a  tort  and  that  if  he  ever  came 
into  England  or  owned  any  property  there  he  should  be  subject 
to  suit  and  damages  assessed  in  a  prescribed  manner :  surely  the 
English  courts  would  be  bound  to  apply  the  statute  to  all  cases 
coming  within  its  scope.  Clearly,  also,  they  could  not  enforce  the 
statute  against  persons  committing  the  acts  in  question  outside 
the  jurisdiction  so  long  as  these  persons  both  remained  outside 
and  had  no  property  within  the  jurisdiction.  To  describe  this 
situation  in  appropriate  legal  terminology  must  we  not  say  that 
such  a  statute  would  as  a  matter  of  substantive  lain  create  primary 
rights  in  every  person  in  the  world  to  have  all  other  persons  refrain 
from  the  described  conduct,  and  that  when  anyone  was  guilty  of 
those  acts  anywhere  a  secondary  English  right  to  damages  would 
arise?  This  right  could  not,  of  course,  be  enforced  so  long  as 
the  tortfeasor  both  remained  outside  of  England  and  had  no  prop- 
erty there ;  but  this  is  equally  true  where  the  tort  is  committed  in 
England  and  the  tortfeasor  before  action  is  brought,  or  even  after 
it  has  been  brought,  leaves  that  jurisdiction  and  has  no  property 
within  the  same.  That  the  law  of  England  does  not  in  fact 
attempt  to  go  so  far  as  in  the  case  just  put  does  not,  then,  show 
any  inherent  lack  of  power  on  the  part  of  the  English  legislature 
or  courts,  but  merely  that  they  have  refrained  from  establishing 
such  a  system  for  other  reasons." 

As  long  as  the  Anglo-American  notion  of  law  is  based  upon 
the  existence  of  physical  force  on  the  part  of  organized  society, '^^ 

"'The  continental  writers  are  very  much  opposed  to  the  Anglo-American 
conception  of  law.  Law  to  them  "is  the  direct  consciousness,  however 
produced,  of  binding  rule.  .  .  .  If  it  is  the  common  consciousness 
of  the  nation,  we  have  municipal  or  state  law,  in  its  various  branches.  If 
it  is  the  common  consciousness  of  the  civilized  world,  it  may  take  various 
forms,  which  may  ail  be  classed  as  supra-national.  It  may  regard  the 
relations  of  States  to  one  another;  or  it  may  regard  the  relations  of  indi- 
viduals to  one  another." 

"Still,  whichever  of  these  varying  schools  we  side  with,  we  shall  find 
that  the  content  of  the  common  con.sciousness  which  they  all  postulate 
is  very  meagre  indeed.  In  fact,  there  is  no  such  common  sense  of  what 
is  binding  in  private  relations  which  have  an  international  side. 

"We  must,  nevertheless,  remember  that  it  is  quite  possible  that  such 
common   consciotisness   might  exist,  and  that   it   is   at  any   rate   held  by 
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all  legal  relations,  including  rights,  duties,  privileges,  no-rights, 
powers,  liabilities,  immunities  and  disabilities  must  necessarily 
have  reference  to  some  particular  territorial  law.  Each  organized 
society,  by  virtue  of  its  existence  as  a  sovereign,  is  obliged  to 
define  for  itself  what  rights,  duties,  privileges,  etc.,  shall  attach 
to  the  operative  facts  which  may  be  presented  for  determination 
to  its  judicial  or  executive  agents,  without  directions  or  sugges- 
tions from  the  organized  society  within  whose  territory  those  facts 
may  have  occurred.  Whether  the  operative  facts  happened  wholly 
within  its  territory  or  partly  or  wholly  without  such  territory  can- 
not make  any  difference.  "Rights"^^*  being  the  correlatives  of 
"duties"  for  the  non-performance  of  which  organized  society  will 
inflict  disagreeable  consequences  upon  the  person  owing  the  duties, 
it  is  impossible,  of  course,  to  recognize  that  a  party  has  a  legal 
right  in  a  given  state  if  there  are  no  remedies  available  in  such 
state  for  its  enforcement. ^^^ 


the  vast  majority  of  thinkers  that,  if  it  exists,  and  in  so  far  as  it  exists, 
it  is,  properly  speakinp,  law — Droit."     Baty,  op.  cit.,  150,  151. 

Baty  accepts  von  Bar's  view.  "Von  Bar,  speaking  of  the  theory  that 
nothing  is  law  which  does  not  rest  upon  forcible  legislation,  observes — 
'Is  that  not  also  law,  which  necessarily  corresponds  to  the  nature  of  the 
subject?'  ...  .  By  invoking  the  sense  of  binding  obligation,  which, 
in  fact,  does  arise  from  the  nature  of  things,  he  supplies  Private  Inter- 
national Law  with  a  real  foundation  apart  from  the  law  of  any  particular 
State.  Of  course,  the  obligation  is  nascent — in  my  view  it  is  grotesquely 
rudimentary — but  it  is  real,  and  not  theoretical  and  'imparfait'."  Op. 
cit.,  152. 

*"*That  the  term  "rights"  should  be  used  in  this  specific  sense  has  been 
convincingly  shown  by  Hohfeld,  Some  Fundamental  Legal  Conceptions  as 
Applied  in  Judicial  Reasoning  (1913),  23  Yale  Law  Journal  16;  26  ibid.  710; 
See  also,  Cook,  Hohf eld's  Contributions  to  the  Science  of  Law  (1919),  28 
Yale  L.  J.  721  :  Corbin,  Legal  Analysis  and  Terminology  (1919)  29  Yale  Law 
Journal  163.  Holland  says :  "Every  right,  whether  moral  or  legal,  implies 
the  active  or  passive  furtherance  by  others  of  the  wishes  of  the  party 
having  the  right  .  .  .  When  it  will  be  enforced  by  the  power  of  the 
State  to  which  they  are  amenable,  it  is  their  'legal  duty.'  The  correlative 
.  of  legal  right  is  legal  duty.  These  pairs  of  correlative  terms 
express,  it  will  be  observed,  in  each  case,  the  same  state  of  facts  viewed 
from  opposite  sides."     Op.  cit.,  83. 

^^Cf.  Beale,  Summary,  Sec.  47:  "A  right  having  been  created  by  the 
appropriate  law,  the  recognition  of  its  existence  should  follow  every- 
where 

"A  slave  for  the  same  reason  must  be  recognized  as  such,  even  in  a 
free  state.  It  is  true  that  if  a  slave  comes  into  a  free  state  he  cannot 
be  restrained  by  his  master;  not  because  he  ceases  to  be  a  slave  but 
because  in  such  a  state  there  is  no  right  in  a  master  to  retrain  a  slave." 

Sec.  48:  "Though  a  foreign  right  must  be  recognized  as  existing,  it 
does  not  follow  that  it  will  be  given  any  legal  force.  Since  a  right  can 
have  no  legal  force  unless  it  is  given  force  by  law  (§  2),  and  since  noth- 
ing can  have  the  force  of  law  in  a  state  except  the  law  of  that  State  (§  11), 
it  follows  that  no  foreign  right  can  be  enforced  unless  the  law  of  the 
State  so  provides.  It  depends  upon  the  law  as  to  the  enforcement  of 
foreign  rights,  that  is,  upon  a  principle  of  the  Conflict  of  Laws." 
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But  is  the  power  of  the  forum  to  attach  legal  consequences  to 
acts  done  in  other  countries  not  limited  by  international  law? 

"Of  course  some  other  sovereign  nation  may  object,"  says 
Cook,  "on  the  ground  that  'international  law'  is  being  violated,  or 
on  any  other  grounds  it  chooses  to  assert.  The  United  States,  for 
example,  did  this  successfully  in  the  Cutting  Case,^^'^  in  which 
Mexico  claimed  the  right  to  punish  an  American  citizen  for  acts 
done  in  the  United  States.  It  can  hardly  be  asserted,  however, 
that  Mexican  law  was  not  law  in  Mexico,  i.  e.,  binding  on  the 
Mexican  courts.  If  from  the  present  war  there  emerges  a  real 
League  of  Nations  with  power  to  enforce  its  decrees,  a  different 
legal  situation  may  result.""^ 

A  sovereign  state  has,  so  far  as  its  judicial  or  administrative 
agents  are  concerned,  clearly  the  power  to  enforce  any  rules  it 
pleases.  Having  this  power  to  impose  its  will  it  may,  of  course, 
prescribe  rules  in  contravention  of  international  law. 

"If  the  legislature  of  a  particular  country,"  says  Lord  Chief 
Justice  Cockburn,  "should  think  fit  by  express  enactment  to  render 
foreigners  subject  to  its  law  with  reference  to  offences  committed 
beyond  the  limits  of  its  territory,  it  would  be  incumbent  on  the 
courts  of  such  country  to  give  effect  to  such  enactment,  leaving 
it  to  the  state  to  settle  the  question  of  international  law  with  the 
governments  of  other  nations. "^^* 

Indeed,  in  this  country  the  courts  are  bound  by  the  Constitution 
of  the  United  States  to  enforce  the  provisions  of  a  federal  statute 
which  conflict  with  the  express  terms  of  a  prior  treaty."*  A  dis- 
crepancy between  the  municipal  law  and  the  international  obliga- 
tion of  a  state  may  impose  upon  the  latter  a  duty  to  indemnify 
the  party  whose  rights  under  international  law  have  been  violated, 
but  cannot  lead  to  a  reversal  of  the  actual  decision  of  the  case 
by  the  courts.  So  far  as  private  rights  are  concerned  there  would 
appear  to  be  no  exception  to  or  qualification  of  the  above  rule. 
In  the  domain  of  public  law**"  it  is  possible  that  an  alien  convicted 

"•2  Moore,  Int.  Law  Dig.  228. 

*"28  Yale  Law  Journal  69,  note. 

"•Reg.  V.  Keyn,  L.  R.  2  Ex.  D.  63,  160. 

'"The  Cherokee  Tobacco  Case  (1870)  78  V.  S.  616;  The  Head  Money 
Cases  (1884)  112  U.  S.  580,  5  Sup.  Ct.  247;  Alvarez  v  Sanchez  v.  United 
States  (1910)  216  U.  S.  167,  30  Sup.  Ct.  361. 

'*»The  Selective  Draft  Act  of  May  18,  1917,  under  the  terms  of  which 
aliens  who  had  declared  their  intention  to  become  citizens  of  the  United 
States  were  subject  to  military  duty,  created  a  situation  where  the  muni- 
cipal law  of  the  land  conflicted  with  the  rules  of  international  law.  In 
conformity  with  the   precedents  above  cited   it  was   held  that  the  provi- 
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under  a  statute  which  violates  his  rights  under  international  law 
may,  upon  the  request  of  his  government,  be  set  free  through  the 
power  of  the  executive  branch  of  the  government.^*^ 

Although  each  state  has  the  power  to  attach  different  legal 
consequences  to  a  particular  group  of  operative  facts  it  would  be, 
of  course,  highly  inconvenient  as  well  as  unjust  if  that  power  were 
exercised  in  every  instance.  In  the  interest  of  a  proper  adminis- 
tration of  justice  a  state  will,  therefore,  frequently  attach  to  the 
operative  facts  occurring  in  a  foreign  state  the  same  consequences 
attached  thereto  by  the  law  of  such  state. "^  The  circumstances 
under  which  this  will  be  done  constitute  the  subject  matter  of  the 
conflict  of  laws  itself. 

In  the  light  of  the  above  discussion  it  must  be  apparent  that 
the  statements  by  courts  and  writers  that  some  foreign  law  had 
the  exclusive  power  to  "create"  a  particular  right  are,  under  the 
actual  conditions  under  which  the  rules  of  the  conflict  of  laws  are 
administered,  totally  misleading.  Such  phrases  must  be  regarded 
merely  as  convenient  forms  of  expressing  the  thought  that  the 
law  of  the  forum  under  the  facts  of  the  case  will  grant  to  the 
parties  the  same  rights  as  would  be  granted  by  the  courts  of  a 
particular  foreign  state.  There  is  grave  danger,  however,  that 
the  constant  repetition  of  such  phrases  may  induce  the  belief  that 
the  application  of  the  foreign  law  is  imposed  upon  the  courts  of 
the  forum  from  without,  when  in  truth  the  forum  acts  in  perfect 

sions  of  the  Act  were  binding  upon  the  courts,  even  where  they  con- 
flicted with  the  terms  of  a  prior  treaty.  Ex  Parte  Larrucea  (1917)  249 
Fed.  981.  See  28  Yale  Law  Journal  83.  Larrucea  was  set  free,  however, 
by  order  of  the  President  as  Commander-in-Chief  of  our  army,  upon 
the  recommendation  of  the  State  Department,  which  admitted  that  the 
Act  was  in  violation  of  our  treaty  with  Spain.  A  number  of  South 
Americans  were  released  in  like  manner  without  any  existing  treaty,  on 
the  general  ground  that  the  Selective  Draft  Act  violated  with  respect  to 
them  the  principles  of  international  law. 

**^he  statement  that  international  law  is  a  part  of  our  national  law 
(see  The  Nereide.  (1815)  13  U.  S.  388;  The  Scotia,  (1871)  81  U.  S., 
170,  187-188;  The  Paquete  Habana  (1899)  175  U.  S.  677,  700,  20  Sup.  Ct. 
290,  must  be  understood,  according  to  Foulke.  in  the  sense  that  if  no  rule 
of  municipal  law  is  applicable  to  the  case  a  court  of  justice  will  presume 
that  the  state  would  have  enacted  the  proper  rule  of  international  law 
and  by  not  enacting  it  left  it  to  be  understood  that  the  municipal  common 
law  was  in  accordance  with  the  obligation  imposed  on  the  state  by  the 
provisions  of  international  law.     19  Columbia  Law  Rev.  495-460. 

International  law,  according  to  Foulke,  regulates  the  conduct  of  states 
and  municipal  law  that  of  individuals.  It  cannot  be  said,  therefore, 
accurately  that  any  rule  of  international  law  is  ever  a  part  of  the  municipal 
law.  19  Columbia  Law  Rev.  457-458.  cf.  Kaufmann,  Die  Rechtskraft  des 
internationalen  Rechts,  2. 

'*'Dicey,  op  cit.,  8-10. 
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independence  according  to  its  own  notions  of  what  is  right  and 
proper.  The  statement  criticized  is  perfectly  consistent  with  the 
internationahstic  theory  of  the  conflict  of  laws,^"  but  not  with 
the  fundamental  conceptions  of  law  entertained  by  the  courts  of 
England  and  the  United  States. 

The  problem  has  been  discussed  so  far  without  reference  to 
our  American  constitutions.  The  power  of  our  legislatures  and 
courts  in  the  adoption  of  the  rules  of  the  conflict  of  laws  is  actually 
limited  by  various  constitutional  provisions, — especially  those  re- 
lating to  due  process  of  law  and  the  full  faith  and  credit  clause.  So 
far  as  these  have  been  or  may  be  held  to  recognize  the  theory  that 
rights  arising  out  of  acts  or  transactions  without  a  state  are  tlu- 
product  of  the  exclusive  operation  of  a  particular  law  territorially 
governing  the  place  where  the  operative  facts  occur,  such  theory 
is  binding,  of  course,  on  principles  of  constitutional  law.  As  all 
constitutional  limitations  are,  however,  in  reality  an  integral  part 
of  the  law  of  each  state,  it  is  therefore  still  perfectly  accurate  to 
say,  even  with  respect  to  the  law  of  the  United  States,  that  all  rights 
arc  created  by  the  forum. 

The  qualification  of  legal  transactions  and  the  determination  of 
domicil,  lex  loci  contractus,  and  other  points  of  contact  upon  which 
the  application  of  foreign  law  depends,  raises  in  view  of  the  fore- 
going developments  no  problem  of  any  special  difficulty.  If  the 
conflict  of  laws  of  the  forum  says  that  the  law  of  the  decedent's 
domicil  governs  the  distribution  of  his  personal  estate  it  must  mean 
that  in  the  estimation  of  the  forum  such  rule  accords  best  with 
the  probable  expectation  of  the  decedent"*  or  with  the  require- 
ments of  a  good  administration  of  justice,  that  is,  with  the  require- 
ments of  international  social  life  as  conceived  by  the  judge  of  the 
forum.  A  similar  reason  must  underly  the  adoption  of  the  lex  loci 
contractus  in  the  law  of  contracts,  and  all  other  rules  of  the  con- 
flict of  laws. 

In  the  selection  of  the  concept  of  "domicil",  ''lex  loci  con- 
tractus'' and  the  like  the  courts  of  the  forum  might  follow  one 
of  three  conceivable  methods.  (1)  They  might  attempt  to  find 
an  international  concept;  (2)  they  might  accept  the  concept  of  a 
foreign  country;  (3)  they  might  choose  the  concept  of  their  own 
mimicipal  law  or  create  one  more  in  accordance  with  the  needs  of 
the  case.     Practically  only  the  last  two  methods  are  available,  for 

'"1  Brinz,  Dandektcn    (2ncl  ed.)    104. 
^'*2&  Yale  Law  [ournal  814. 


QUALIFICATIONS  AND  CONFLICT  OF  LAIVS    281 

it  is  impossible  with  reference  to  any  of  the  concepts  under  dis- 
cussion to  find  one  upon  which  the  law  of  the  different  countries 
is  agreed"^.  As  regards  the  second  method,  the  courts  of  the 
forum  cannot  follow,  of  course,  the  concept  of  the  foreign  state. 
the  law  of  w'lich  is  to  be  applied,  for  the  application  of  the  foreign 
law  is  dependent  upon  the  preliminary  determination  of  the  con- 
cept. The  forum  could  select  some  particular  foreign  law  for  the 
determination  of  the  concept,  but.  as  in  the  case  of  renvoi,  there 
is  ordinarily  no  reason  why  it  .should  prefer  a  foreign  concept  to 
its  own.  Convenience  has  suggested,  however,  that  the  classifica- 
tion of  property  as  movable  and  immovable  be  referred  to  the  law 
of  its  situs.  Where  the  law  of  one  of  two  foreign  states  is  ap- 
plicable under  the  law  of  the  forum  and  the  laws  of  the  two  states 
agree  upon  the  qualification  of  the  legal  transaction  the  acceptance 
of  the  common  qualification  by  the  forum  may  also  seem  ex- 
pedient'*". With  these  reservations  the  forum  should  determine 
the  legal  concepts  for  itself. 

While  the  problem  of  qualifications  is  merely  a  phase  of  the 
general  problem  of  the  conflict  of  laws,  so  far  as  Anglo-American 
law  and  the  nationalistic  theory  of  the  conflict  of  laws  are  con- 
cerned, it  has  been  a  source  of  great  embarrassment  to  the  inter- 
nationalists. The  internationalistic  theory,  which  is  followed  by 
most  of  the  Italian  and  French  writers,  proceeds  on  the  assump- 
tion that  there  is  but  one  system  of  the  conflict  of  laws  and  that 
the  rules  thereof  can  be  derived  by  a  process  of  reasoning  from 
some  general  principles  which  are  deemed  entitled  to  universal 
recognition  and  which  nui>t  be  accepted,  therefore,  as  law'*^.  But 
the  discovery  of  a  general  problem  in  the  conflict  of  laws,  such  as 
that  presented  by  the  theory  of  qualifications,  which  does  not  ad- 
mit of  an  "international"  solution,  proves,  even  from  their  own 
view-point,  the  unsoundness  of  their  theory.  Hence  the  earnest 
efforts  on  the  continent  to  overthrow  Bartin's  theory  of  qualifica- 
tions or  to  reduce  its  operation  to  the  narrowest  limits'**.     So  far 

"'See  Kahn,  30  Ihering's  Jahrbiicher  67,  73,  98. 

"''Concerning  a  similar  exception  with  respect  to  renvoi  see  10  Columl)ia 
Law  Rev.  331-332;  27  Yale  Law  Journal  .=^29-.S30. 

"See  Supra,  foot-note  137.  Of  the  foreicni  codes  the  Italian  has  gone 
furthest  in  the  adoption  of  the  internationalistic  thcorj-.  Sec  Art.  8,  Prel. 
Disp.  Civ.  Code. 

'"It  must  be  admitted,  liowcver,  that  Bartin  has  unduly  extended  the 
application  of  his  theory  of  qualifications.  .A^  number  of  examples  cited 
by  him  do  not  involve  a  conflict  of  qualifications  in  the  above  sense.  See 
Pilkt,  Principes  de  droit   internaiiunal   prive,    105. 
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as  Despagnet's  attempt  to  overthrow  Bartin's  theory  is  concerned, 
it  manifestly  begs  the  entire  question.  The  quahfication  of  a  legal 
transaction  cannot,  in  the  nature  of  things,  be  determined  by  the 
law  governing  the  transaction  itself,  inasmuch  as  the  problem  of 
qualifications,  as  it  is  understood  in  this  article  and  as  it  is  gen- 
erally understood  by  the  waiters,  is  limited  to  the  cases  where  the 
apphcation  of  the  foreign  law  depends  upon  the  determination  of 
the  preliminary  question.  Under  these  circumstances  it  is  impos- 
sible, as  has  been  shown,  to  decide  the  preliminary  question  by  the 
law  governing  the  transaction  itself. 

Nor  will  the  rules  suggested  by  Gemma  resolve  the  difficulty. 
The  requirements  of  international  life  are  too  vague  to  furnish 
a  standard  for  the  solution  of  the  problem  under  consideration^*^. 
The  same  objection  may  be  raised  also  against  the  original  theory 
of  the  conflict  of  laws  developed  by  Jitta,  except  with  respect  to 
transactions  which  can  be  localized.  So  far  as  the  question  of  the 
qualification  of  legal  transactions  is  concerned,  it  would  appear  to 
coincide  from  Jitta's  point  of  view  with  the  general  problem  of 
the  conflict  of  laws.  Transactions  not  admitting  of  localization 
should  be  controlled,  according  to  Jitta,  by  the  international  com- 
mon rules,  and  in  their  absence,  by  the  reasonable  requirements 
of  international  social  life.  But  these  principles  are  not  ready 
made,  and  it  is  difficult  to  see  how  an  internationalization  is  pos- 
sible of  such  concepts  as  "lex  loci  contractus" ,  "capacity",  "form", 
and  the  like  upon  which  the  application  of  foreign  law  is  made 
to  depend  in  the  existing  systems  of  the  conflict  of  laws.^^°  It  is 
apparent,  therefore,  that  the  conception  of  the  conflict  of  laws  as 
one  system  which  shall  decide  a  case  in  the  different  countries  in 
the  same  manner,  is  a  Utopia  which  cannot  be  attained  until  there 
exist  ( 1 )  a  complete  accord,  not  only  with  respect  to  the  rules  of 
the  conflict  of  laws  of  the  different  countries,  but  also  with  refer- 
ence to  the  various  concepts  or  qualifications  of  legal  relations 
upon  which  the  application  of  the  foreign  law  depends,  and  (2) 
an  International  Supreme  Court  with  power  to  control  the  applica- 
tion of  the  concepts  and  qualifications  to  the  facts  of  the  case. 

Ernest  G.  Lorenzen 
Yale  Law  School 

"*Cavaglieri,  II  Diritto  Commcrciale,  1910,  50;  Fedozzi,  II  Digesto,  810; 
Venzi,  Foro  italiano,  1904,  1,  761. 

'""Jitta  himself  acknowled^jcs  tliat  a  judge  cannot  give  to  a  juridical 
relationship  very  well  a  character  opposed  to  that  given  to  it  by  his  national 
law.    La  methode,  198. 
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II.     Established  Tests  of  Extra-territoriality 

In  a  passage  already  quoted,^  Mr.  Justice  Field  informs  us  that 
the  only  subjects  of  taxation  are  "persons,  property,  and  business." 
"Whatever  form  taxation  may  assume",  he  continues,  "whether  as 
duties,  imposts,  excises,  or  licenses,  it  must  relate  to  one  of  these 
subjects."'  Just  how  the  learned  Justice  would  classify  inheri- 
tance taxes,  he  does  not  intimate.  Very  likely  this  species  of  fiscal 
exaction  was  not  in  his  mind  when  he  wrote.  We  have  seen  that 
other  members  of  the  Supreme  Court  have  called  them  taxes  on 
transfers  or  on  successions,  or  on  the  privilege  of  transferring  or 
of  succeeding.  In  so  doing  they  have  sought  to  differentiate 
inheritance  taxes  from  taxes  on  persons  or  taxes  on  property. 
Inheritance  taxes  may,  indeed,  be  put  in  the  same  class  as  taxes  on 
business,  in  that  their  levy  is  founded,  not  on  the  mere  existence 
of  persons  or  property,  but  on  the  happening  of  some  special  event 
in  respect  to  persons  and  property.  They  belong  in  the  general 
class  of  excise  taxes,  along  with  taxes  on  acts  and  occupations. 
This  means  that  their  levy  and  assessment  may  escape  some  of  the 
restrictions  with  which  recognized  constitutional  morality  sur- 
rounds taxes  directly  on  persons  or  on  property.  But  it  should  not 
blind  us  to  the  fact  that  inheritance  taxes,  whatever  their  legal 
label,  aflFect  the  interests  of  persons  in  respect  to  property,  and  that 
the  underlying  basis  of  their  imposition  is  some  relation  of  a 
person  or  of  property  to  the  political  jurisdiction  which  seeks  to 
profit  from  their  presence. 

To  detennine,  therefore,  what  limits  should  be  set  to  the  desire 
to  lay  and  assess  inheritance  taxes,  it  is  well  to  have  in  mind  the 
restrictions  which  courts  have  thought  fit  to  place  on  other  taxing 
enterprises  which  depend  for  their  justification  on  the  relation 
between  the  taxing  authority  and  the  persons  or  property  within 
its  grasp.  For,  if  the  power  to  impose  an  inheritance  tax  depends 
upon  jurisdiction  over  a  person  or  over  property,  it  is  useful  to 

^For  the  first  instalment  of  this  discussion,  see  20  Columbia  Law 
Rev.  1-29  (Tanuan-,  1920). 

'20  Columbia  Law  Rev.  1. 

'State  Tax  on  Foreign-held  Bonds   (1872)   82  U.  S.  300,  319. 
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know  when  persons  and  property  are  thought  to  be  within  the 
jurisdiction.  Where  the  several  handles  or  indicia  of  property 
are  distributed  over  two  or  more  jurisdictions,  it  is  important  to 
discover  which  one  or  ones  of  these  handles  or  indicia  are  deemed 
of  controlling  significance.  If  we  find  that  a  jurisdiction  is  not 
justified  in  measuring  a  tax  on  persons  domiciled  within  its  borders 
by  the  value  of  property  located  elsewhere,  some  good  reason  must 
be  given  for  a  different  attitude  towards  a  tax  by  that  jurisdiction 
on  the  passing  of  that  property  on  the  death  of  its  owner.  So,  too, 
if  taxes  on  one  kind  of  a  privilege  must  avoid  modes  of  assessment 
which  in  effect  take  toll  from  property  immune  from  direct  levy, 
there  is  a  strong  presumption  in  favor  of  a  similar  attitude  towards 
taxes  on  the  so-called  privilege  of  inheritance.  Taxes  on  persons, 
taxes  on  property,  and  taxes  on  privileges  must  all  meet  the  test 
set  by  the  rule  against  extra-territoriality.  A  study  of  the  applica- 
tions of  that  test  to  other  taxes  than  those  on  inheritances  is  a 
necessary  preliminary  to  the  consideration  of  the  norms  that  shouFd 
govern  its  application  to  inheritance  taxation.  Such  a  study  may 
conveniently  be  made  under  the  three  heads  of  jurisdiction  over 
persons,  jurisdiction  over  property,  and  jurisdiction  over  privileges. 

A.  Jurisdiction  Over  Persons 

In  a  different  sense  from  that  in  which  we  speak  of  a  fool  and 
his  money,  it  is  equally  true  that  a  person  and  his  property  are 
often  parted.  A  man's  house  may  still  be  his  castle,  but  it  is  no 
longer  his  only  treasury.  Whatever  the  fictional  merits  of  the 
maxim  mobilia  sequuntur  personam,  many  movables  are  in  fact 
located  permanently  in  jurisdictions  other  than  that  in  which  their 
owner  is  domiciled.  And  the  doctrine  is  now  established  that 
power  to  impose  a  tax  on  the  owner  as  a  person  domiciled  within 
the  jurisdiction  does  not  of  necessity  carry  with  it  authority  to 
measure  that  tax  by  chattels  located  elsewhere. 

This  doctrine  is  of  recent  origin.  Mr.  Justice  Field  was  evi- 
dently not  aware  of  it  in  1874  when,  in  the  opinion  for  a  unanimous 
court  in  The  Delaware  Railroad  Tax*  he  observed : 

"As  we  construe  the  language  of  the  fourth  section,  the  tax  is 
neither  imposed  upon  the  shares  of  the  individual  stockholders  nor 
upon  the  property  of  the  corporation,  but  it  is  a  tax  upon  the  cor- 
poration itself,  measured  by  a  percentage  upon  the  cash  value  of  a 
certain  proportional  part  of  the  shares  of  its  capital  stock ;  a  rule 

*(1873)  85  U.  S.  206. 
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which,  though  an  arbitrary  one,  is  approximately  just,  at  any  rate 
is  one  which  the  legislature  of  Delaware  was  at  liberty  to  adopt. 

The  State  may  impose  taxes  upon  the  corporation  as  an  entity 
existing  under  its  laws,  as  well  as  upon  the  capital  stock  of  the 
corporation  or  its  separate  corporate  property.  And  the  manner 
in  which  its  value  shall  be  assessed  and  the  rate  of  taxation,  how- 
ever arbitrary  or  capricious,  are  mere  matters  of  legislative  dis- 
cretion. It  is  not  for  us  to  suggest  in  any  case  that  a  more  equi- 
table mode  of  assessment  or  rate  of  taxation  might  be  adopted 
than  the  one  prescribed  by  the  legislature  of  the  State;  our  only 
concern  is  with  the  validity  of  the  tax;  all  else  lies  beyond  the 
domain  of  our  jurisdiction."* 

Here  plainly  is  the  idea  that  a  tax  on  a  person,  at  least  an  artificial 
person,  may  be  measured  by  property  which  is  not  taxable  as 
property.  Earlier  the  learned  justice  had  observed  that,  if  the 
tax  were  on  the  property  of  the  corporation,  there  would  be  great 
difficulty  in  sustaining  its  validity,  since  it  would  in  effect  fall  on 
property  outside  the  state.'  But  this  difficulty,  he  seemed  to  think, 
might  be  readily  side-stepped  or  hurdled  by  calling  the  tax  one  on 
the  corporation  itself.  Whether  the  same  rule  would  apply  to  a 
natural  person,  he  did  not  reveal.  Twelve  years  later,  however, 
the  Supreme  Court  allowed  Mr.  Justice  Bradley  to  convey  the 
intimation  that  it  would.  In  supiK>rt  of  the  position  that  logs 
might  be  taxed  where  they  were,  though  their  owner  lived  else- 
where, the  opinion  in  Coe  v.  ErroP  tells  us : 

"If  the  owner  of  personal  property  within  a  State  resides  in 
another  State  which  taxes  him  for  that  property  as  part  of  hts 
general  estate  attached  to  his  person,  this  action  of  the  latter  State" 
does  not  in  the  least  affect  the  right  of  the  State  in  which  the  prop- 
erty is  situated  to  tax  it  also.  It  is  hardly  necessary  to  cite  authori- 
ties on  a  point  so  elementary.  The  fact,  therefore,  that  the  owners 
of  the  logs  in  question  were  taxed  for  their  value  in  Maine,  as  a  part 
of  their  general  stock  in  trade,  if  such  fact  were  proved,  could  have 
no  influence  in  the  decision  of  the  case  and  may  be  laid  out  of 
view."** 

The  italicized  words  in  the  quotation  indicate  that  Mr.  Justice 
Bradley  had  no  notion  of  questioning  the  propriety  of  regarding 
chattels  as  attached  to  the  person  of  their  owner  for  purposes  of 
taxation,  even  though  this  attachment  straddled  a  state  line.  But 
this  doctrine,  even  as  to  corporations,  was  not  to  remain  unmodified. 

"Ibid.,  at  p.  231. 

*Ibid.,  at  pp.  229-231. 

'(1886)  116  U.  S.  517,  6  Sup.  Ct.  475. 

*Ibid.,  at  p.  524.     Italics  arc  author's. 
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In  1903,  a  majority  of  the  Supreme  Court  became  convinced, 
after  a  reargument,  that  the  Fourteenth  Amendment  forbade 
Kentucky  to  include  in  the  assessment  of  the  Kentucky  franchise 
of  a  Kentucky  ferry  company,  the  value  of  an  Indiana  franchise 
to  run  the  ferry  from  the  Indiana  to  the  Kentucky  shore.  This 
was  decided  in  Louisville  &  Jeffersomnlle  Ferry  Co.  v.  Kentucky.^ 
Chief  Justice  Fuller  and  Mr.  Justice  Shiras  dissented,  without 
announcing  their  difficulties.  For  the  majority,  Mr.  Justice  Harlan 
branded  as  a  sacrifice  of  form  to  substance  the  contention  that  the 
Indiana  franchise  was  not  taxed  by  Kentucky  but  was  merely  con- 
sidered for  its  enhancing  influence  on  the  value  of  the  Kentucky 
franchise.  "There  is",  he  declared,  "no  escape  from  the  conclusion 
that  Kentucky  thus  asserts  its  authority  to  tax  a  property  right,  an 
incorporeal  hereditament,  which  has  its  situs  in  Indiana."'"  This 
was  said  to  be  as  much  a  violation  of  the  Fourteenth  Amendment 
"as  if  the  state  [of  Kentucky]  taxed  the  real  estate  owned  by  that 
company  in  Indiana."^'  The  question  whether  the  exaction  might 
be  justified  as  a  condition  imposed  on  the  exercise  of  corporate 
powers  in  Kentucky  was  avoided  by  saying  that  neither  the  charter 
nor  the  tax  statute  made  the  payment  a  condition  of  the  privilege 
of  continuing  to  exercise  the  corporate  functions. 

Two  years  later,  in  Delaware,  L.  &  W.  R.  Co.  v.  Pennsyl- 
vania,^^ only  Chief  Justice  Fuller  dissented  from  the  conclusion 
that  the  Fourteenth  Amendment  required  Pennsylvania  to  exclude 
from  the  assessment  of  the  capital  stock  of  a  Pennsylvania  cor- 
poration such  part  of  its  value  as  was  contributed  by  coal  mined 
by  the  corporation  in  Pennsylvania  but  then  situated  without  the 
state.  In  the  opinion  of  the  court,  Mr.  Justice  Peckham  makes 
something  of  the  concession  of  counsel  for  the  Commonwealth  that 
"it  was  never  within  the  intent  or  the  power  of  the  legislature  to 
impose  a  tax  on  tangible  property  when  held  outside  of  the  terri- 
torial limits  of  the  state"'''  and  that  "the  courts  of  Pennsylvania 
have  held  that  tangible  property,  permanently  located  outside  of 
the  state,  for  the  use  and  benefit  of  the  corporation,  and  owned  by 
it,  is  exempt  from  taxation  under  this  statute."'*     This  concession, 

•(1903)   188  U.  S.  383,  23  Sup.  Ct.  463. 

'"Ibid.,  at  p.  396. 

""Ibid.,  at  p.  398. 

"(1905)  198  U.  S.  341.  25  Sup.  Ct.  669. 

"/fcirf.,  at  p.  355. 

''Ibid.,  at  p.  354. 
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says  Professor  John  Bassett  Moore,"  qualifies  the  authority  of 
the  case,  as  afTecting  the  power  to  tax  foreign  movables.  But  the 
qualification  appears  to  be  of  a  psychological,  rather  than  a  logical, 
character.  It  made  the  Supreme  Court  appear  to  differ  with  the 
Pennsylvania  court,  not  on  the  general  principle  that  extra-state 
chattels  cannot  be  taxed  to  their  owner  in  Pennsylvania,  but  only 
on  the  application  of  that  principle  to  a  tax  based  on  the  value  of 
capital  stock.  But  the  Pennsylvania  court  had  held  squarely  that 
neither  the  statute  nor  the  conception  of  due  process  of  law  ex- 
cluded this  extra-state  coal  from  participation  in  the  valuation  of 
the  capital  stock.  As  to  the  scope  of  the  statute,  the  Pennsylvania 
court  was  the  final  authority.  On  the  question  of  the  Fourteenth 
Amendment,  it  was  not  the  final  authority,  and  it  was  flatly  reversed 
by  the  Supreme  Court.  Very  explicitly  Mr.  Justice  Peckham 
declared:  "The  collection  of  a  tax  under  such  circumstances  would 
amount  to  a  taking  of  property  without  due  process  of  law,  and  a 
citizen  is  protected  from  such  taking  by  tlie  Fourteenth  Amend- 
ment."^" 

For  authority,  the  opinion  relies  on  the  Louisville  Ferry  Case. 
No  mention  was  made  of  any  special  power  possessed  by  a  state 
over  its  own  corporate  creatures.  It  was  also  a  corporation  that 
escaped  from  a  tax  on  extra-state  property  in  Union  Refrigerator 
Transit  Co.  v.  Kentucky.^''  Here  again  it  was  assumed  that  the 
case  was  the  same  as  if  the  owner  of  the  property  had  been  a 
natural  person.  The  brief  for  the  Commonwealth  asserted  the 
broad  proposition  that  "the  general  assembly  of  the  state  of  Ken- 
tucky had  power  and  jurisdiction  to  provide  that  the  personal 
property  of  all  residents  of  that  State,  or  of  corporations  organized 

""Taxation  of  Movables  and  the  Fourteenth  Amendment",  7  Columbia 
Law  Rev.   309,   314    (May,   1907). 

"(1905)  198  U.  S.  341,  358,  25  Sup.  Ct.  669.  In  concluding  the  opinion, 
the  learned  Justice  observed : 

"It  is  plain  that  in  the  case  at  bar  the  coal  had  lost  its  situs  in  Penn- 
sylvania by  being  transported  from  that  state  to  foreign  states  for  the 
purposes  of  sale,  with  no  intention  that  it  should  ever  return  to  its  state 
of  origin.  It  was,  therefore,  as  much  outside  the  jurisdiction  of  the  state 
of  Pennsylvania  to  tax  it  as  was  the  Indiana  franchise  in  the  case  just 
cited,  and  it  has  been  taxed  just  as  directly  and  specifically  under  the 
facts  stated  in  this  case  as  was  the  Indiana  franchise  taxed  in  Kentucky 
by  the  valuation  of  the  Kentucky  franchise,  which  value  was  increased 
by  the  value  of  the  franchise  created  bv  Indiana.  Taxation  of  the  coal  in 
this  case  deprived  the  owner  of  its  property  without  due  process  of  law, 
as  is  held  in  the  above  case,  and  the  owner  is  entitled  to  the  protection  of 
the  14th  ,'\mendment,  which  prevents  tlie  taking  of  property  in  that  way" 
(I hid.,  at  pp.  360-361). 

"(1905)   199  U.  S.  194,  26  Sup.  Ct.  36. 
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under  the  laws  of  that  State,  whether  in  or  out  of  that  State, 
should  be  taxed  in  that  State."^^  The  contention  was  possibly 
narrowed  when  it  was  added  later  that  "the  right  to  tax  the  movable 
personal  or  tangible  property  of  the  plaintiff  in  error  is  not  based 
on  the  principle  that  the  laws  of  the  State  of  the  domicil  of 
plaintiff  in  error  protect  such  property,  but  on  the  solid  ground 
that  the  laws  of  that  State  protect  such  domestic  corporation,  the 
person  of  the  owner  of  such  property,  and,  as  a  consideration  for 
such  protection,  that  State  is  entitled  to  tax  all  of  its  personal 
property,  because  it  is  a  creature  of  the  laws  of  that  State.""  Here 
seems  to  lurk  somewhat  vaguely  the  idea  that  the  corporation 
enjoys  its  existence  as  a  matter  of  privilege,  and  must  therefore 
submit  to  taxation  on  the  basis  of  anything  that  adds  to  the  joy  of 
that  existence  and  not  ungratefully  look  a  gift  horse  in  the  mouth. 
The  point  seems  to  be  urged  with  sufficient  definiteness  and  to  be 
one  which,  if  accepted,  is  so  conclusive  in  favor  of  the  tax  that  it 
must  be  regarded  as  negatived  by  the  failure  of  the  court  to 
discuss  it.  There  is  no  hint  in  the  opinion  of  Mr.  Justice  Brown 
that  the  corporation  stood  before  the  court  in  any  different  light 
from  an  individual. 

In  support  of  the  decision  the  opinion  adduces  the  Louisville 
Ferry  Case  and  the  Pennsylvania  Case  as  precedents  "which  we 
think  completely  cover  the  question  under  consideration,  and 
require  the  reversal  of  the  judgment  of  the  state  court. "^°  Pro- 
fessor Beale  says  that  "the  few  authorities  cited  by  the  court  as 
supporting  the  decision  are  easily  distinguishable."-^  This  is  cer- 
tainly true  of  most  of  them,  particularly  those  holding  that  chattels 
may  be  taxed  where  they  actually  are.  and  those  interpreting 
statutes  as  not  meaning  to  tax  extra-state  chattels.  But  it  is  less 
clearly  true  of  the  Pennsylvania  Case.  Indeed,  as  Mr.  Justice 
Brown  points  out,  "the  decision  in  that  case  was  really  broader 
than  the  exigencies  of  the  case  under  consideration  require,  as  the 
lax  was  not  upon  the  personal  property  itself  but  upon  the  capital 
Stock  of  a  Pennsylvania  corporation,  a  part  of  which  stock  was 
represented  by  the  coal,  the  value  of  which  was  held  should  have 
been  deducted."^-     Yet  it  would  seem  that   Mr.  Justice   Holmes 

''Ibid.,  at  p.  199. 

'"Ibid.,  at  p.  201. 

""Ibid.,  at  p.  209. 

-'Jurisdiction  To  Tax",  32  Harvard  Law  Rev.  587,  592  (April,  1919). 

=  (1905)   199  U.  S.  194,  210,  26  Sup.  Ct.  36. 
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must  have  thought  the  Pennsylvania  Case  distinguishable,  for  his 
concurrence  in  that  case  did  not  prevent  him  from  obliquely  dis- 
senting in  the  Union  Refrigerator  Case,  in  which  he  briefly  re- 
marks : 

"It  seems  to  me  that  the  result  reached  by  the  court  probably 
is  a  desirable  one,  but  I  hardly  understand  how  it  can  be  deduced 
from  the  Fourteenth  Amendment,  and  as  the  Chief  Justice  feels 
the  same  difificuity,  I  think  it  proper  to  say  that  my  doubt  has  not 
been  removed."-^ 

That  there  were  grounds  for  doubt,  as  an  original  question, 
must  be  fully  recognized.  As  Professor  Beale  says:  "It  is  indeed 
difficult  to  prove  that  a  practice  which  had  prevailed  in  half  the 
states  of  the  Union  for  a  century  was  contrary  to  due  process  of 
law."^*  Yet  there  seems  substantially  less  footing  for  doubt  in 
the  Union  Refrigerator  Case  than  in  the  Pennsylvania  Case.  If 
the  value  of  extra-state  coal  must  be  deducted  from  a  tax  on 
capital  stock,  a  fortiori  extra-state  cars  must  be  excluded  from  the 
list  of  personal  property  liable  to  assessment  eo  nomine.  It  is 
difficult  to  escape  from  the  conclusion  that  the  Union  Refrigerator 
Case  was  not  the  innovator.  The  JefTersonville  Ferry  Case  can 
be  distinguished,  as  Professor  Moore  points  out,"  because  the 
property  there  involved  was  not  a  chattel  but  a  franchise  which  was 
treated  as  an  incorporeal  hereditament.  But  the  Pennsylvania 
Case  seems  to  stand  for  all  and  more  than  does  the  Union  Refrig- 
erator Case. 

It  is  perhaps  unimportant  to  fix  the  birthday  of  the  new 
doctrine,  so  long  as  we  know  that  we  have  it  with  us.  It  is  more 
pertinent  to  consider  whether  it  stands  on  solid  ground  of  reason 
as  well  as  of  authoritative  judicial  fiat.  By  "reason",  as  here  used, 
is  meant  not  logic  but  good  sense.  For  the  sins  and  virtues  of  tlie 
judicial  deductions  from  the  Fourteenth  Amendment  are  seldom 
the  product  of  faulty  or  of  flawless  logic.  As  has  been  wisely  said 
of  a  major  premise,  you  can  get  out  of  the  Fourteenth  Amendment 
all  that  you  put  into  it.  If,  therefore,  the  result  that  extra-state 
property  is  protected  from  taxation  is  a  desirable  one  to  reach,  it 
can  for  that  very  reason  be  readily  deduced  from  the  Fourteenth 
Amendment.  This  does  not  mean  that  every  state  statute  which 
sensible  men  deem  undesirable  should  be  regarded  by  the  courts 

"^Ibid..  at  p.  211. 

'*32  Harvard  Law  Rev.  587,  592. 

''7  Columbia  Law   Rev.  309,  312-313. 
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as  devoid  of  due  process  of  law.  The  Fourteenth  Amendment 
must  allow  state  Solons  a  fair  field  for  folly.  Otherwise,  the 
Supreme  Court  at  Washington  would  become  too  important  a 
branch  of  the  legislature  of  every  state.  But  none  the  less  it  is 
true  that  it  is  the  undesirability  of  legislation  which  is  the  main 
source  of  failure  to  meet  the  judicial  conception  of  due  process  of 
law.  Why  can  a  brick  kiln  be  suppressed, ^^  but  not  a  gas  plant  ?-^ 
Why  did  the  Supreme  Court  allow  a  restriction  of  the  working 
day  in  mines,^*  but  not  in  bake  shops  ?^^  Why  do  employment 
agencies^"  meet  with  more  judicial  tenderness  than  do  trading 
stamps*^  and  bucket  shops  V^  What  does  the  Supreme  Court  mean 
by  its  oft-repeated  distinction  between  what  is  reasonable  and  what 
is  arbitrary?^''  All  the  cases  on  the  police  power  and  the  Four- 
teenth Amendment  have  in  them  this  issue  of  the  desirability  of 
the  result  produced  by  the  legislation  in  question.  There  is  a  point 
of  undesirability  beyond  which  legislation  cannot  pass  without 
crossing  the  boundary  of  due  process  of  law.  The  question  in 
every  case,  as  Mr.  Justice  Holmes  has  frequently  pointed  out,  is 
one  of  degree. 

Turning  to  the  case  in  hand,  there  was  no  novelty  in  asserting 
the  principle  that  a  tax  in  excess  of  the  jurisdiction  of  the  taxing 
authority  is  a  taking  of  property  without  due  process  of  law.  This 
is  firmly  established  law.  The  only  room  for  dispute  in  the  Union 
Refrigerator  Case  appears  in  the  application  of  the  doctrine  to  the 
extra-state  chattels  of  a  domiciled  owner.  Is  the  nexus  between 
property  and  person   such   that  the  property  may   justifiably  be 

"Hadacheck  v.  Sebastian  (1915)  239  U.  S.  394,  36  Sup.  Ct.  143. 

"Dobbins  v.  Los  Anpclcs  (1904)  195  U.  S.  223,  25  Sup.  Ct.  IS.  This 
decision  was  based  on  the  special  circumstances  of  the  case. 

*Holden  v.  Hardy  (1898)  169  U.  S.  366,  18  Sup.  Ct.  383,  sustaining 
an  eight-hour  law. 

*Lochner  v.  New  York  (1905)  198  U.  S.  45,  25  Sup.  Ct.  539,  annulling 
a  ten-hour  huv. 

"•Adams  v.  Tanner  (1917)  244  U.  S.  590,  37  Sup.  Ct.  662. 

="Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342,  36  Sup.  Ct.  370; 
Tanner  v.  Little  (1916)  240  U.  S.  369,  36  Sup.  Ct.  379;  Pitnev  v.  Wash- 
ington (1916)  240  U.  S.  387,  36  Sup.  Ct.  385. 

''Otis  &  Gasman  v.  Parker  (1903)   187  U.  S.  606,  23  Sup.  Ct.  168. 

^For  illustrations,  see  Mr.  Justice  Peckham  in  Lochner  v.  New  York, 
(1905)  198  U.  S.  45,  56,  25  Sup.  Ct.  539;  Mr.  Justice  Day,  in  Dobbins  v. 
Los  Angeles,  supra,  footnote  27,  passim ;  and  in  McLean  v.  Arkansas 
(1909)  211  U.  S.  539,  547,  29  Sup.  Ct.  206;  Mr.  Justice  Lamar,  in  Chicago 
M.  &  St.  P.  R.  Co.  V.  Wisconsin  (1915)  238  U.  S.  491.  501,  502.  35  Sup.  Ct. 
869;  Mr.  Justice  McRcynolds,  in  Great  Northern  R.  Co.  v.  Minnesota 
(1914)  238  U.  S.  340,  345,  35  Sup.  Ct.  753. 
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regarded  as  within  the  fiscal  clutch  of  the  jurisdiction  to  which  the 
person  owes  allegiance?  Or,  to  put  substantially  the  same  question 
in  another  way,  is  the  relation  of  the  person  to  the  territory  of  his 
choice  such  that  he  ought  to  contribute  to  the  well-being  of  that 
territory  according  to  his  means,  irrespective  of  the  territorial 
source  of  those  means,  and  of  their  liability  to  levy  elsewhere? 
The  answer  to  these  questions  can  be  extracted  from  no  other 
source  than  considerations  of  what  is  deemed  the  best  thing  to  do. 
No  compelling  metaphysic  can  furnish  the  solution  of  issues  of 
policy.  Words  can  be  found  to  say  that  a  tax  on  a  person  within 
the  jurisdiction  is  a  tax  on  a  subject  within  the  jurisdiction,  no 
matter  how  the  tax  is  measured.  Other  words  can  be  found  to 
say  that  the  best  way  to  find  out  what  is  really  taxed  is  to  know 
what  determines  the  amount  of  the  tax.  Who  shall  arbitrate? 
The  court  has  to  do  it  as  best  it  can.  In  general,  your  agreement 
or  disagreement  with  the  court  will  be  determined  by  your  relish  or 
disrelish  of  the  results  which  the  court  brings  about. 

Let  us  turn  to  what  the  court  has  to  say  for  itself  in  the  Union 
Refrigerator  Case.  After  summarizing  the  facts,  Mr.  Justice 
Brown  propounds  the  following  doctrine : 

"The  power  of  taxation,  indispensable  to  the  existence  of  every 
civilized  government,  is  exercised  upon  the  assumption  of  an 
equivalent  rendered  to  the  taxpayer  in  the  protection  of  his  person 
and  property,  in  adding  to  the  value  of  such  property,  or  in  the 
creation  and  maintenance  of  public  conveniences  in  which  he 
shares,  such,  for  instance,  as  roads,  bridges,  sidewalks,  pavements, 
and  schools  for  the  education  of  his  children.  If  the  taxing  power 
be  in  no  position  to  render  these  services,  or  otherwise  to  benefit 
the  person  or  property  taxed,  and  such  property  be  wholly  within 
the  taxing  power  of  another  state,  to  which  it  may  be  said  to  owe 
an  allegiance  and  to  which  it  looks  for  protection,  the  taxation  of 
such  property  within  the  domicil  of  the  owner  j>artakes  rather  of 
the  nature  of  an  extortion  than  a  tax,  and  has  been  repeatedly  held 
by  this  court  to  be  beyond  the  power  of  the  legislature,  and  a  taking 
of  property  without  due  process  of  law."^* 

This  is  the  so-called  benefit  theory  of  taxation.  It  expresses  a 
view  of  policy  held  by  some  economic  theorists.  It  is  not,  how- 
ever, one  of  the  dictates  of  constitutional  law  except  with  respect 
to  special  assessments.  Mr.  Justice  Brown  recognizes  this  when 
he  points  out  later  that  "every  citizen  is  bound  to  pay  his  proportion 
of  a  school  tax,  though  he  have  no  children,  of  a  police  tax,  though 
he  have  no  buildings  or  personal  property  to  be  guarded ;  or  of  a 

=^(1905)   199  U.  S.  194,  202,  26  Sup.  Ct.  36. 
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road  tax,  though  he  never  use  the  road."^'  Over  against  the 
benefit  theory  stands  the  ability  theory,  which  also  has  its  many 
votaries.  There  is  certainly  no  agreement  among  doctors  of 
economics  that  a  tax  on  a  person  computed  on  the  basis  of  his 
ability  to  pay  is  an  unwarranted  extortion.  It  would  seem,  there- 
fore, that  Mr.  Justice  Brown's  initial  flight  does  not  get  him  far. 

We  come  to  the  moving  reason  for  the  decision  when  we  read 
the  discussion  of  double  taxation.  The  somewhat  questionable 
statement  is  made  that  most  modern  legislation  has  been  directed 
to  the  avoidance  of  double  taxation. ^^  A  distinction  is  drawn 
between  tangible  and  intangible  property,  in  that  the  latter  is  held 
secretly,  and  is  not  readily  taxable  elsewhere  than  at  the  domicil 
of  its  owner.  Tangible  property,  on  the  other  hand,  is  more  and 
more  generally  being  taxed  where  it  is,  and  when  so  taxable  cannot 
evade  its  obligation.  The  consequences  of  taxing  it  where  it  is  not, 
are  graphically  portrayed : 

"The  adoption  of  a  general  rule  that  tangible  personal  property 
in  other  States  may  be  taxed  at  the  domicil  of  the  owner  involves 
possibilities  of  an  extremely  serious  character.  Not  only  would  it 
authorize  the  taxation  of  furniture  and  other  property  kept  at 
country  houses  in  other  States  or  even  in  foreign  countries,  of 
stocks  of  goods  and  merchandise  kept  at  branch  establishments 
ivhen  already  taxed  at  the  state  of  their  situs,  but  of  that  enormous 
mass  of  personal  property  belonging  to  railways  and  other  corpora- 
tions, which  might  be  taxed  in  the  state  where  they  are  incor- 
porated, though  their  charter  contemplated  the  construction  and 
operation  of  roads  wholly  outside  the  state,  and  sometimes  across 
the  continent,  and  when  in  no  other  particular  they  are  subject  to 
its  laws  and  entitled  to  its  protection."'^ 

Clearly,  it  is  the  objection  to  double  taxation  that  lies  at  the 
root  of  the  Union  Refrigerator  Case.  Clearly,  too,  the  same 
economic  interest  bears  a  double  burden,  whether  both  taxes  are 
called  taxes  on  property  or  one  is  called  a  tax  on  the  owner  meas- 
ured by  the  value  of  the  property.  Possibly  this  is  so  plain  that 
the  Supreme  Court  may  be  excused  for  not  mentioning  it.     As 

'^Ibid.,  at  p.  203.  Mr.  Justice  Brown  is  aware,  too,  that  "even  in  case 
of  special  assessments  imposed  for  the  improvement  of  property  within 
certain  limits,  the  fact  that  it  is  extremely  doubtful  whether  a  particular 
lot  can  receive  any  benefit  from  the  improvement  does  not  invalidate  the 
tax  with  respect  to  such  lot."     (Ibid.) 

""Most  modern  legislation  upon  this  subject  has  been  directed  (1)  to 
the  requirement  that  every  citizen  shall  disclose  the  amount  of  his  property 
subject  to  taxation  and  shall  contribute  in  proportion  to  such  amount;  and 
(2)   to  the  avoidance  of  double  taxation."   (Ibid.) 

"Ibid.,  at  pp.  210-211.     Italics  are  author's. 
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Professor  Beale  points  out :  "The  court  did  not  even  notice  the  true 
nature  of  the  tax,  as  a  personal  tax,  not  a  tax  on  property,  and  in 
the  actual  case  a  tax  on  an  artificial  person,  owing  its  very  existence 
and  its  right  to  hold  its  property  to  the  taxing  state. "^® 

This  so-called  true  nature  of  the  tax  seems  to  be  largely  a 
matter  of  words.  If  the  lawmaker,  in  designating  the  object  of 
his  desire,  is  careful  to  name  the  taxpayer  rather  than  his  property, 
then  the  tax  is  a  personal  tax  and  not  a  tax  on  property.  If,  then, 
the  person  is  within  the  jurisdiction,  no  question  of  extra-terri- 
toriality  can  arise.  The  amount  of  the  tax  and  the  methods  of  its 
admeasurement  may  be  shocking,  but  nothing  is  taxed  that  is  not 
present  and  within  the  control  of  the  grasping  treasury.  This 
certainly  was  the  idea  that  Mr.  Justice  Field  had  in  The  Delazvare 
Railroad  Tax?^  But  it  is  an  idea  that  may  easily  lead  to  ridiculous 
results.  John  Wanamaker  may  have  a  million  dollar  stock  of 
goods  in  Russia.  Russia  may  benevolently  leave  him  with  technical 
title  and  tax  him  at  the  rate  of  one  hundred  per  cent  on  the  value 
of  his  property  or  take  one  hundred  per  cent  of  his  income  from 
sales  thereof.  Still,  according  to  the  theory  of  personal  taxation, 
the  City  of  Brotherly  Love  may  tax  its  citizen  for  being  a  citizen 
and  include  in  the  measure  of  the  tax  the  unhappy  property  in 
Russia.  In  the  case  supposed,  an  acute  and  kindly  Philadelphia 
assessor  might  decide  that  the  value  of  the  Russian  chattels  was 
near  the  vanishing  point.  But  if  the  Russian  rate  of  levy  were 
only  twenty  per  cent,  the  assessor  would  give  it  less  heed. 

The  difference  between  the  two  cases  is  one  of  degree.  This 
does  not  mean  that  it  is  not  a  difference  worth  considering.  But, 
since  the  rate  of  levy  on  the  property  where  it  is  cannot  be  con- 
trolled by  the  jurisdiction  where  it  is  not,  the  propriety  of  any  tax 
by  the  jurisdiction  where  it  is  not  may  well  be  determined  in  the 
light  of  the  taxability  of  the  property  elsewhere,  without  regard 
to  what  that  taxability  may  bring  forth  in  any  particular  instance. 
The  simple  fact  that  the  property  is  subject  to  the  demands  of  the 
jurisdiction  where  it  is  located  is  enough  to  persuade  us  to  avoid 
artificiality  in  determining  whether  it  should  enter  into  the  assess- 
ment of  other  demands  elsewhere.  There  is  certainly  artificiality 
in  saying  that  what  is  taxed  elsewhere  is  not  the  property  but  the 
person  of  its  owner.  Even  on  the  theory  of  ability  to  pay,  the 
owner  has  less  ability  to  pay  the  so-called  personal  tax  when  he 

'^iZ  Harvard  Law  Rev.  587,  592. 

"(1874)  85  U.  S.  206,  supra,  pages  284,  285. 
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must  pay  in  addition  the  property  tax  elsewhere.  Possessions 
away  from  home  are  less  valuable  than  those  at  home,  if  the  former 
must  help  to  support  two  governments  while  the  latter  may  confine 
its  benefactions  to  one.  These  are  considerations  which  should 
make  us  tolerant  towards  the  Supreme  Court  for  silently  and 
unostentatiously  burying  the  notion  that  extra-state  chattels  may 
be  included  in  the  assessment  of  a  personal  tax  on  their  owner, 
even  though  we  might  have  welcomed  some  obsequies  which  mani- 
fested that  the  interment  was  not  inadvertent. 

If  the  personal  tax  theory  were  to  flower  in  full  bloom,  it  would 
authorize  so-called  personal  assessments  to  be  based  on  extra-state 
realty  as  well  as  on  extra-state  chattels.  But,  as  Mr.  Justice  Brown 
points  out,  the  notion  has  never  been  pushed  to  that  extreme. 
"Indeed",  he  says,  "we  know  of  no  case  where  a  legislature  has 
assumed  to  impose  a  tax  upon  land  within  the  jurisdiction  of 
another  state,  much  less  where  such  action  has  been  defended  by 
any  court. "^'^     And  then  he  adds : 

"It  is  said  by  this  court  in  the  State  Tax  on  Foreign-held  Bonds 
Case,  15  Wall.  300,  319,  that  no  adjudication  should  be  necessary 
to  establish  so  obvious  a  proposition  as  that  property  lying  beyond 
the  jurisdiction  of  a  state  is  not  a  subject  upon  which  her  taxing 
power  can  be  legitimately  exercised. 

The  argument  against  the  taxability  of  land  within  the  juris- 
diction of  another  state  applies  with  equal  cogency  to  tangible 
personal  property  beyond  the  jurisdiction.  It  is  not  only  beyond 
the  sovereignty  of  the  taxing  state,  but  does  not  and  cannot  receive 
protection  under  its  laws.  True,  a  resident  owner  may  receive  an 
income  from  such  property,  but  the  same  may  be  said  of  real  estate 
within  a  foreign  jurisdiction.  Whatever  be  the  rights  of  the  state 
with  respect  to  the  taxation  of  such  income,  it  is  clearly  beyond  its 
power  to  tax  the  land  from  which  the  income  is  derived."*^ 

Granting  that  the  Fourteenth  Amendment  authorizes  the  Supreme 
Court  to  subject  the  taxing  powers  of  the  states  to  restrictions 
from  which  they  have  previously  been  free,  it  is  difficult  to  find 
any  flaw  in  the  insistence  that  extra-state  chattels  should  be  as 
inviolate  as  extra-state  land. 

All  that  militates  against  such  identity  of  treatment  is  the 
ancient  maxim  mobilia  seqimntur  personam  and  its  repeated 
recognition  by  the  courts  of  the  states.  Mr.  Justice  Brown  is 
skating  over  thin  ice  when  he  says  that  "cases  holding  that  the 


*(1905)  199  U.  S.  194,  204,  26  Sup.  Ct.  36. 
'Ibid. 
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maxim  applies  to  tangible  personal  property"  are  "wholly  excep- 
tional."*- Nor  is  the  ice  mucli  thicker  under  his  statement  that 
these  cases  "were  decided  at  a  time  when  personal  property  was 
comparatively  of  small  amount,  and  consisted  principally  of  stocks 
in  trade,  horses,  cattle,  vehicles  and  vessels  engaged  in  naviga- 
tion."" That  the  maxim  originated  long  ago  when  chattels  were 
likely  to  huddle  close  to  their  owners  is  of  course  true.  That  con- 
ditions are  sufficiently  different  now  so  that  time  and  lack  of 
substantial  sustenance  should  make  the  maxim  decrepit  is  also 
free  from  doubt.  But  nevertheless  the  maxim  was  in  more  than 
moderately  good  and  regular  standing  among  state  courts  when 
Mr.  Justice  Brown  was  casting  aspersions  on  it.  What  he  and  his 
colleagues  did  was  to  insist  that  this  standing  should  continue  no 
longer.  They  declared  that  a  well-established  rule  of  common  law 
should  henceforth  be  regarded  as  inconsistent  with  the  require- 
ments of  due  process  of  law.  They  themselves  created  the  oppor- 
tunity for  the  obituary  that  they  wrote. 

Such  a  judicial  assassination  undoubtedly  demands  justifica- 
tion. This  may  be  found  in  the  character  of  the  deceased.  If  the 
maxim  mobilia  scgnuntur  personam  pretends  to  speak  in  terms  of 
physics,  it  cannot  meet  the  test  of  veracity.  Things  which  occupy 
physical  space  are  where  they  are,  and  are  not  where  they  are  not. 
If  the  maxim  means  only  to  say  that  chattels  ought  to  be  treated 
as  though  they  were  in  the  pocket  of  their  owner,  whether  they  are 
or  not,  the  answer  is  that  very  often  they  cannot  be  so  treated. 
They  may  indeed,  if  the  courts  allow,  be  subjected  to  the  same 
burdens  as  chattels  in  the  pocket  of  their  owner,  but  they  cannot 
always  enjoy  the  same  immunities.  If  they  were  in  their  owner's 
pocket,  they  could  not  be  taxed  in  a  jurisdiction  to  which  that 
pocket  was  a  stranger.  If  they  have  a  fixed  location  apart  from 
their  owner,  they  are  within  the  grasp  of  the  tax  gatherer  within 
whose  grasp  they  are,  and  to  treat  their  owner  as  though  this  were 
not  the  fact  is  to  discriminate  against  him  in  favor  of  owners  whose 
eyes  never  leave  their  possessions.  Now  that  the  antique  saying 
has  lost  its  efficacy  as  a  shield,  it  should  not  be  permitted  to  serve 
as  a  sword.  Circumstances  which  formerly  may  have  made  its 
physical  falsity  palatable  have  now  ceased  to  exist. 

If  it  is  agreed  that  as  a  matter  of  wisdom  the  maxim  should  be 
laid  to  rest,  the  failure  of  state  courts  to  appreciate  the  fact  should 

*'Ibid.,  at  p.  207. 
'Ibid. 
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not  greatly  hamper  us.  In  matters  which  affect  only  the  particular 
state  in  question,  the  judgment  of  state  courts  should  have  great 
and  usually  controlling  weight  with  the  Supreme  Court  of  the 
United  States.  But  when  the  question  is  whether  a  state  is  making 
raids  into  the  territory  of  its  neighbors,  the  Supreme  Court  should 
feel  quite  untrammelled  and  independent  in  forming  its  conclu- 
sions. In  respect  to  all  questions  of  jurisdiction,  the  Fourteenth 
Amendment  is  an  instrument  for  the  smooth  working  of  the 
federal  system.  Only  the  Supreme  Court  of  the  United  States  is 
in  the  most  favorable  position  to  take  a  distinctly  national  view. 
With  state  courts,  local  interests  must  necessarily  exercise  a  con- 
siderable and  somewhat  warping  influence.  The  Supreme  Court 
sees  the  competing  interests  of  the  different  states.  It  sees  the 
other  side  of  the  shield  than  that  which  may  be  presented  by  the 
particular  litigation.  It,  too,  is  in  a  position  to  arbitrate  between 
competing  states.  Each  of  two  state  courts  may  agree  that  double 
taxation  is  regrettable,  but  each  may  think  that  the  blame  does  not 
belong  at  home.  A  court  which  is  the  common  court  of  both 
states  may  exercise  a  maternal  influence  in  drawing  the  line  between 
them.  Thus  may  the  Supreme  Court  find  justification  for  declar- 
ing that  a  long  established  rule  of  common  law  does  not  satisfy  the 
requirements  of  due  process  of  law. 

That  the  reason  for  this  judgment  was  judicial  hostility  to 
double  taxation  rather  than  any  sudden  appreciation  of  theoretical 
vices  in  long  standing  formulations,  is  apparent  from  the  succeed- 
ing cases  dealing  with  the  taxability  of  movables  that  ride  the  seas. 
At  the  very  same  term  in  which  the  Union  Refrigerator  Case  was 
decided,  Mr.  Justice  White  in  Aver  &  Lord  Tic  Co.  v.  Kentucky** 
thus  stated  the  law  as  to  the  taxable  situs  of  ships : 

"The  general  rule  has  long  been  settled  as  to  vessels  plying 
between  the  ports  of  different  states,  engaged  in  the  coastwise 
trade,  that  the  domicil  of  the  owner  is  the  situs  of  a  vessel  for  the 
purpose  of  taxation,  wholly  irrespective  of  the  place  of  enrolment, 
subject,  however,  to  the  exception  that  where  a  vessel  engaged  in 
interstate  commerce  has  acquired  an  actual  situs  in  a  State  other 
than  the  place  of  the  domicil  of  the  owner,  it  may  there  be  taxed 
because  within  the  jurisdiction  of  the  taxing  authority."" 

This  exception  in  favor  of  taxibility  where  there  is  what  is  called 
an  actual  situs  had  been  affirmed  the  year  before  in  Old  Dominion 


^(1906)  202  U.  S.  409,  26  Sup.  Ct.  679. 
'Ibid.,  at  p.  421. 
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Steamship  Co.  v.  Virginia,*'''  in  which  vessels  employed  wholly  in 
the  waters  of  Virginia  were  held  taxable  in  that  state  notwith- 
standing the  facts  that  they  were  owned  by  a  Delaware  corporation 
and  were  enrolled  outside  of  Virginia.  Mr.  Justice  Brewer  ob- 
served that  "the  general  rule  is  that  tangible  personal  property  is 
subject  to  taxation  by  the  state  in  which  it  is;  no  matter  where  the 
domicil  of  the  owner  may  be."*^  He  said  nothing  on  the  question 
whether  the  acquisition  of  a  taxable  situs  elsewhere  destroyed  the 
possibility  of  taxation  at  the  domicil  of  the  owner.  Nor  was  this 
discussed  by  Mr.  Justice  White  in  Aycr  &  Lord  Tie  Co.  v.  Ken- 
tucky.*'* The  exception  to  which  he  refers  in  the  passage  already 
quoted*''  was  in  favor  of  taxability  at  the  actual  situs,  with  no 
mention  of  a  corresponding  exemption  elsewhere.  The  Ayer  Case 
held  that  enrolment  in  Kentucky  did  not  make  ships  taxable  there, 
when  they  were  not  permanently  located  there.  The  opinion 
stated  that  "enrolment  is  irrelevant  to  the  question  of  taxation, 
because  the  power  of  taxation  of  vessels  depends  either  upon  the 
actual  domicil  of  the  owner  or  the  permanent  situs  of  the  property 
within  the  taxing  jurisdiction.""**  This,  though  uttered  six  months 
after  the  decision  in  the  Union  Refrigerator  Case,  fails  to  state 
that  taxability  of  ships  at  their  actual  situs  carries  with  it  exemp- 
tion from  taxation  at  the  domicil  of  their  owner. 

Even  now  there  is  no  explicit  decision  in  the  United  States 
Supreme  Court  that  the  rule  of  the  Union  Refrigerator  Case 
applies  to  ships.  But  plainly  the  court  so  regards  it.  For  in 
Southern  Pacific  Co.  v.  Kentucky J''^  decided  in  1911,  Mr.  Justice 
Lurton  says  that  the  Old  Dominion  Case  "affords  an  instance  of 
where  the  domicile  of  the  owner  as  a  taxing  situs  was  held  to  have 
been  lost  and  a  new  taxing  situs  acquired  by  reason  of  a  permanent 
location  in  another  jurisdiction."''-  As  we  have  seen,  the  Old 
Dominion  Case  said  nothing  about  the  loss  of  a  taxing  situs  at  the 
domicil  of  the  owner  by  the  accjuisition  of  an  actual  situs  else- 
where. But  what  the  case  actualh'  decided  is  less  important  than 
what  the  Supreme  Court  later  thinks  that  it  decided.     Law  is  made 

"(1905)   198  U.  S.  299,  25  Sup.  Ct.  686. 

*Ubid.,  at  p.  305. 

'^(1906)  202  U.  vS.  409.  26  Sup.  Ct.  6/9,  supra,   page  296. 

*''Supra,  page  296. 
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='(1911)  222  U.  S.  63.  7,2  Sup.  Ct.  13. 

'■-Ibid.,   at  p.  72. 
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not  only  by  being  made  but  by  being  regarded  as  having  been  made. 
This,  indeed,  is  a  device  frequently  employed  for  the  unmaking  of 
law.  Cases  which  profess  to  respect  their  forerunners,  while  find- 
ing ways  of  escape  from  their  authority,  are  not  infrequently 
treated  later  as  having  overruled  what  they  purported  to  dis- 
tinguish. Thus  do  rules  of  law  shrink  and  expand.  It  seems  clear 
that  we  may  now  regard  it  as  settled  that  ships  which  remain 
within  a  jurisdiction  so  as  to  be  taxable  there  cannot  be  taxed 
elsewhere.  But  it  is  equally  clear  that  their  exemption  at  the  domi- 
cil  of  their  owner  is  dependent  upon  their  taxability  elsewhere. 

The  Southern  Pacific  Case  involved  an  attempt  by  Kentucky 
to  tax  ships  owned  by  a  Kentucky  corporation  though  they  were 
never  in  Kentucky.  It  appeared  that  the  ships  moved  about  so 
much  that  they  could  not  be  regarded  as  permanently  located 
anywhere.  For  this  reason  the  Kentucky  court  of  appeals  had 
held  that  they  did  not  acquire  any  exemption  from  taxation  at  the 
domicil  of  their  owner.  The  county  court  had  taken  a  diflFerent 
attitude  towards  some  barges,  tugs  and  ferry  boats  which  operated 
exclusively  in  some  harbor  in  another  state,  thus  acquiring  a  tax- 
able situs  there,  and  the  Commonwealth  had  acquiesced  in  this 
decision."  Thus  was  lost  the  opportunity  for  an  explicit  decision 
on  this  point  by  the  Supreme  Court.  But  plainly  enough  the 
Supreme  Court  would  have  required  the  same  result.  For,  in 
sustaining  the  taxability  of  the  sea-going  vessels  at  the  domicil  of 
their  owner,  Mr.  Justice  Lurton  says: 

"Since,  therefore,  an  artificial  situs  for  purposes  of  taxation  is 
not  acquired  by  enrolment  nor  by  the  marking  of  a  name  upon  the 
stem,  the  taxable  situs  must  be  that  of  the  domicil  of  the  owner, 
since  that  is  the  situs  assigned  to  tangibles  where  an  actual  situs 
has  not  been  acquired  elsewhere.  The  ancient  maxim  which  as- 
signs to  tangibles,  as  well  as  intangibles,  the  situs  of  the  owner  for 
purposes  of  taxation,  has  its  foundation  in  (he  protection  which 
the  owner  receives  from  the  government  of  his  residence ;  and  the 
exception  to  the  principle  is  based  upon  the  theory  that  if  the 
owner,  by  his  own  act,  gives  to  such  property  a  permanent  location 
elsewhere,  the  situs  of  the  domicile  must  yield  to  the  actual  situs 
and  resulting  dominion  of  another  government."^* 

The  statement  that  the  situs  of  the  domicil  must  yield  to  the 
actual  situs  means  that  an  artificial  situs  will  not  be  assigned  to 
the  domicil  when  there  is  a  real  situs  elsewhere.     This,  plus  the 

'^Ihid.,  at  p.  67,  and  Commonwealth  v.  Southern  Pacific  Co.  (1909)   134 
Ky.  417,  418,  120  S.  VV.  311. 
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recognition  of  an  artificial  situs  in  default  of  a  real  one,  shows  that 
the  sole  concern  of  the  Supreme  Court  in  the  cases  here  reviewed 
is  the  prevention  of  double  taxation  by  the  action  of  different 
states.  No  abstract  or  theoretical  considerations  disturb  Mr. 
Justice  Lurton  in  holding  that  ships  sometimes  have  a  taxable  situs 
at  the  domicil  of  their  owner  and  sometimes  do  not.  He  is  not 
even  concerned  to  declare  that  taxation  by  the  jurisdiction  of 
domicil  is  not  of  the  ships  but  of  their  owner.  The  ship  itself  is 
said  to  have  a  situs  at  the  domicil  of  its  owner  provided  it  has  no 
situs  elsewhere.  Of  course  this  use  of  the  term  "situs"  is  merely 
a  way  of  expressing  a  result.  Situs,  as  used  by  the  court,  does  not 
mean  location.  It  does  not  express  a  physical  fact.  It  is  a  way 
of  saying  that  under  certain  circumstances  the  court  will  permit 
a  ship  to  be  taxed  where  the  owner  lives.  Instead  of  saying  that 
it  may  be  taxed  there  because  it  has  a  situs  there,  it  would  be  more 
accurate  to  affirm  that  it  has  a  situs  there  because  it  may  there  be 
taxed.  The  legal  imagery  indulged  in  by  the  term  situs  is  like 
that  involved  in  the  expression  that  a  debt  is  or  is  not  merged  in  a 
judgment.  If  a  court  thinks  that  a  debt  should  be  given  some 
recognition  even  though  a  judgment  has  been  obtained  thereon, 
it  says  that  the  debt  has  not  been  merged  in  the  judgment."  If  it 
thinks  that  only  the  judgment  should  be  given  recognition,  it 
declares  that  there  has  been  a  merger.  But  this  usus  loquendi 
belongs  to  the  tongue,  not  of  chemistry,  but  of  legal  alchemy. 
What  purports  to  be  a  reason  is  only  saying  the  same  thing  in 
other  terms.  Mr.  Justice  Lurton  practically  gives  the  secret  away 
when  he  makes  the  distinction  between  an  artificial  situs  and  an 
actual  one. 

What  most  concerns  us  are  the  reasons  given  why  the  results 
reached  are  thought  desirable.  As  the  aversion  to  double  taxation 
underlies  the  Union  Refrigerator  Case,  so  the  disrelish  of  complete 
escape  from  taxation  explains  the  Southern  Pacific  Case.  It  is 
felt  that  ships  should  not  because  of  their  vagrant  ways  escape 
from  making  any  contribution  to  any  public  fisc.  It  is  evidently 
with  the  remarks^*^  of  Mr.  Justice  Brown  in  the  Union  Refrigerator 
Case  in  mind  that  Mr.  Justice  Lurton  says: 

"The  legality  of  a  tax  is  not  to  be  measured  by  the  benefit 
received  by  the  taxpayer,   although   equality   of  burdens   be  the 


'"See,    for    example.    Eastern    Township    Bank   v.    H.    S.    Reebe    &    Co. 
(1880)  53  Vt.  177. 

"Quoted  sut>ra,  page  291. 
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general  standard  sought  to  be  attained.  Protection  and  taxation 
are  not  necessarily  correlative  obligations,  nor  precise  equality  of 
burden  attainable,  however  desirable.  The  taxing  power  is  one 
which  may  be  interfered  with  upon  grounds  of  unjustness  only 
when  there  has  been  such  flagrant  abuse  as  may  be  remedied  by 
some  affirmative  principle  of  constitutional  law. 

Take  the  case  in  hand.  The  Southern  Pacific  Company  is  a 
corporation  having  much  extraordinary  power.  It  only  exists  and 
exercises  this  power  by  virtue  of  the  law  of  Kentucky.  By  the 
law  of  its  being  it  resides  in  Kentucky,  and  there  maintains  its 
general  office,  and  there  holds  its  corporate  meetings.  To  say  that 
the  protection  which  the  corporation  receives  from  the  state  of  its 
origin  and  domicil  affords  no  basis  for  imposing  taxes  upon 
tangibles  which  have  not  acquired  an  actual  situs  under  some  other 
jurisdiction  is  not  supportable  upon  grounds  of  either  abstract 
justice  or  concrete  law."" 

Thus  the  equivalence  of  benefit  and  burden,  which  Mr.  Justice 
Brown  thought  so  essential  to  the  validity  of  taxation,  retires  into 
the  background  when  property  is  likely  to  escape  from  taxation 
altogether  if  it  is  not  reached  where  its  owner  lives.  So  the  pro- 
tection given  to  the  owner  is  thought  sufficient  justification  for 
taxation  on  his  absent  chattels  that  are  sufficiently  peripatetic  to 
avoid  taxation  elsewhere.  The  owner  should  not  fail  to  render 
tribute  unto  at  least  one  Caesar,  even  though  no  Caesar  rules  the 
waves  and  guards  his  galleons. 

The  Southern  Pacific  Company  of  course  relied  on  the  Union 
Refrigerator  Case,  but  Mr.  Justice  Lurton  answered : 

"The  question  for  decision  in  that  case,  as  stated  in  the  forepart 
of  the  opinion,  was,  'whether  a  corporation  organized  under  the 
law  of  Kentucky  is  subject  to  taxation  upon  its  property  perma- 
nently located  in  other  states,  and  employed  there  in  the  prosecution 
of  its  business'.  The  property  in  question  was  railroad  cars,  a  kind 
of  movables  obviously  capable  of  acquiring  a  permanent  location 
other  than  that  of  their  owner.  The  judgment  of  the  court  was 
that  the  taxation  of  such  property  so  permanently  located  else- 
where by  the  law  of  the  domicil  of  the  owner  would  be  a  denial  of 
due  process  of  law,  and  beyond  the  power  of  the  state.  .  .  . 
That  judgment  did  not  deny  to  the  state  of  the  domicil  of  the 
owner  power  to  tax  tangibles  which  had  not  acquired  an  actual 
situs  elsewhere."^* 

But  ships  arc  different  from  freight  cars.  "To  lay  down  a  prin- 
ciple that  vessel  property  has  no  situs  for  purposes  of  taxation 

"(1911)  222  U.  S.  63,  76,  32  Sup.  Ct.  13. 

^*fbid..  at  p.  74.     The  italics  are  those  of  Mr.  Justice  Lurton. 
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other  than  that  of  actual  permanent  location  would  introduce 
elements  of  uncertainty  concerning  the  situs  of  such  property  not 
presented  by  other  kinds  of  movable  property. "^^  Cars  and  cattle 
may  readily  "become  a  part  of  the  permanent  mass  of  property  in 
a  particular  state",  but  a  ship  is  a  pilgrim  whose  "stay  in  port  is  a 
mere  incident  of  its  voyage,  and  to  determine  that  it  has  acquired 
an  actual  situs  in  one  port  rather  than  another  would  involve  such 
grave  uncertainty  as  to  result  often  in  an  entire  escape  from  taxa- 
tion."'®*^ For  practical  purposes  these  nomads  of  the  seas  have 
the  same  low  visibility  that  characterizes  intangible  property. 
"The  difficulties  attendant  upon  the  taxation  of  intangible  property 
elsewhere  than  at  the  domicile  of  the  owner  have  largely  preserved 
the  domicile  of  the  owner  as  the  proper  situs  for  purposes  of  taxa- 
tion."°^  So  should  it  be  with  ships.  Undaunted  by  the  contention 
of  Messrs.  Humphrey  and  Evarts  that  some  of  the  ships  of  the 
Southern  Pacific  Company  could  touch  at  no  port  in  Kentucky,  Mr. 
Justice  Lurton  answered  that  it  did  not  matter.  Even  Kansas, 
it  appears,  might  be  the  "situs"  of  ocean  greyhounds,  for  the 
learned  Justice  says : 

"But  the  test  proposed  is  not  one  for  which  there  is  any  author- 
ity, and  would  but  introduce  another  grave  element  of  uncertainty, 
dependent  upon  the  draught  of  tlie  ships  and  the  depth  of  the 
water.  Such  a  test  might  exclude  from  taxation  ships,  such  great 
ships  as  the  Olympic  or  the  LusitcuiMa,  while  smaller  craft  might 
meet  the  proposed  standard. "*^- 

Thus  runs  the  argument.  It  seems  a  long  rigmarole  for  saying 
that  the  conceptions  of  fairness  and  wisdom  which  wear  the  habili- 
ments of  due  process  of  law  forbid  the  taxation  of  chattels  at  the 
domicil  of  their  owner  if  they  are  likely  to  be  taxed  elsewhere,  but 
permit  such  taxation  if  otherwise  they  are  likely  to  go  free.  Possi- 
bly it  would  not  do  for  the  court  to  say  this  and  nothing  more. 
It  might  not  befit  the  so-called  majesty  of  the  law.  Every  art  or 
discipline  has  its  ideology  which  devotees  chant  to  the  mystification 
of  the  uninitiated.  The  practice  is  so  well  established  that  one 
would  not  lightly  advocate  its  abrupt  abandonment.  But  these 
ideological  expositions  should  not  be  taken  too  seriously  as  expres- 
sions of  final  and  all-inclusive  truth.  Yet  that  they  have  their  place 
can  not  in  view  of  the  patent  fact  be  denied.     While  one  would 

""Ibid.,  at  pp.  74-75. 

''Ibid.,  at  p.  75. 

"Ibid.,  at  p.  76. 

"Ibid.,  at  p.  77. 
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gladly  except  most  of  the  judges  who  have  sat  on  our  high  tribunal 
from  the  charge  of  Alexander  Hamilton  that  man  is  a  reasoning 
rather  than  a  reasonable  being,  yet  it  must  be  said  of  most  of  them 
that  they  deem  it  their  duty  to  clothe  their  reasonableness  in  thick 
garments  of  reasoning.  Tradition  comes  to  their  support  in  justi- 
fying the  practice  of  indulging  in  copious  reasoning  which  often 
adds  little,  if  anything,  to  the  light  that  would  be  shed  by  the  brief 
statement  that  the  decision  was  reached  because  it  was  thought 
to  be  the  most  reasonable  one  of  the  several  possibilities  that 
presented  themselves. 

This  indulgence  in  reasoning  which  adds  no  substantial  support 
to  the  decision  would  be  innocuous  enough  if  we  were  interested 
only  in  the  particular  case  which  evokes  it.  The  trouble  comes 
when  we  strive  to  articulate  the  reasoning  in  one  case  with  that 
in  another.  The  pain  which  such  efforts  engender  is  familiar  to 
all  students  of  the  law.  Not  infrequently  it  is  a  comfort  to  view 
the  cases,  not  as  the  product  of  a  coherent  and  consistent  doctrine 
but  as  a  series  of  separate  and  only  partially  related  efforts  to 
reach  wise  practical  adjustments  of  very  practical  issues.  This 
approach  reveals  that  quite  commonly  judges  are  to  be  highly  com- 
mended for  their  reasonableness,  even  when  their  reasoning  is 
most  unsatisfactory.  It  shows,  too,  that  the  reasoning  can  seldom, 
if  ever,  be  so  compelling  as  to  require  us  to  forgive  any  decision 
for  wanton  disregard  of  the  dictates  of  reasonableness.  This  is 
particularly  true  when  we  are  dealing  with  the  application  of  con- 
stitutional limitations  which  content  themselves  with  affirming  the 
existence  of  boundaries  and  refrain  from  delineating  them.  We 
may  therefore  with  propriety  urge  that  the  undesirability  of  double 
taxation  which  has  been  accepted  as  a  canon  of  judicial  action  in 
testing  the  constitutionality  of  property  taxation  should  be  ac- 
corded its  deserved  weight  in  dealing  with  the  problem  of  extra- 
territorial inheritance  taxation,  notwithstanding  any  abstract  or 
theoretical  distinctions  between  the  different  forms  of  taxation 
which  reasoning  persons  may  draw. 

That  the  law  which  has  been  reviewed  is  not  regarded  by  the 
Supreme  Court  as  automatically  applicable  to  inheritance  taxa- 
tion is  explicitly  stated  by  Mr.  Justice  Brown  in  the  Union  Refrig- 
erator Case.  In  the  paragraph  which  immediately  precedes  his 
conclusion,  he  says : 

"It  is  unnecessary  to  say  that  this  case  does  not  involve  the 
question  of  the  taxation  of  intangible  personal  property,  or  of  in- 
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heritance  or  succession  taxes,  or  of  questions  arising  between  dif- 
ferent municipalities  or  taxing  districts  within  the  same  State, 
which  are  controlled  by  different  considerations."*^ 

The  different  consideration  regarded  as  controlling  in  the  case 
of  intangibles  has  already  been  touched  upon.  It  is  the  likelihood 
that  intangibles  will  escape  taxation  altogether  if  they  are  not 
leached  at  the  domicil  of  their  owner.  Yet,  even  when  this  possi- 
bility of  escape  is  foreclosed,  the  grasp  of  the  tax  collector  at  the 
owner's  domicil  will  not  be  frustrated  by  the  Supreme  Court.  This 
was  held  in  Fidelity  &  Columbia  Trust  Co.  v.  Louisville,'^*  decided 
in  1917,  where  deposits  in  a  Missouri  bank,  which  were  by  way  of 
hypothesis  conceded  to  be  taxable  in  Missouri,  were  held  taxable 
also  in  Kentucky  where  their  owner  was  domiciled.  In  so  far  as 
the  decision  proceeds  on  the  theory  of  the  enjoyment  by  the  de- 
posits themselves  of  a  situs  at  the  domicil  of  their  owner,  atten- 
tion will  be  paid  to  it  in  the  succeeding  section  dealing  with  juris- 
diction over  property.  For  our  present  purpose  it  is  important 
to  note  Mr.  Justice  Holmes'  affirmation  of  the  personal-tax  theory. 
After  saying  that  "liability  to  taxation  in  one  state  does  not  neces- 
sarily exclude  liability  in  another""  and  referring  to  cases  dealing 
with  stock  in  corporations,  this  acute  and  usually  realistic  judge 
proceeds : 

"The  present  tax  is  a  tax  upon  the  person,  as  is  shown  by  the 
form  of  the  suit,  and  is  imposed,  it  may  be  presumed,  for  the 
general  advantages  of  living  within  the  jurisdiction.  These  ad- 
vantages, if  the  state  so  chooses,  may  be  measured  more  or  less 
by  reference  to  the  riches  of  the  person  taxed.  Unless  it  is  de- 
clared unlawful  by  authority,  we  see  nothing  to  hinder  the  state 
from  taking  a  man's  credits  into  account.  But,  so  far  from  being 
declared  unlawful,  it  has  been  decided  by  this  court  that  whether 
the  state  shall  measure  the  contribution  by  the  value  of  such 
credits  and  choses  in  action,  not  exempted  by  superior  authority, 
is  the  state's  affair,  not  to  be  interfered  with  by  the  United  States, 
and  therefore  that  a  state  may  tax  a  man  for  a  debt  due  from  a 
resident  of  another  state."''* 

This  is  disturbing.  The  justification  for  the  tax  as  one  on  the 
person,  notwithstanding  the  recognition  of  the  same  economic 
mterest  as  a  taxable  res  elsewhere,  is  one  that  seems  equally  appli- 

"(1905)   199  U.  S.  194,  211,  26  Sup.  Ct.  36. 
"(1917)  245  U.  S.  54,  38  Sup.  Ct.  40. 
''Ihid.,  at  p.  58. 
"Ihid. 
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cable  to  the  assessment  of  foreign  land  and  foreign  chattels.  As 
a  justification,  it  cannot  justify.  But  no  one  can  question  that  the 
decision  has  long  practice  and  precedent  to  support  it.  The  Su- 
preme Court  made  new  law  in  the  case  of  chattels,  but  refuses 
to  extend  the  new  departure  to  intangibles  even  in  a  case  where 
it  was  conceded  that  they  were  taxable  elsewhere  than  at  the  domi- 
cil  of  their  owner.  It  is  to  be  regretted  that  the  opinion  contented 
itself  with  theory  and  authority,  and  did  not  offer  substantral  justi- 
fications. For  the  reasons  of  policy  which  require  the  exemption 
of  chattels  from  taxation  at  the  domicil  of  their  owner,  when  they 
are  taxable  where  they  are,  would  seem  at  first  glance  to  apply  to 
the  exemption  of  debts  under  similar  circumstances.  This  is  evi- 
dently the  judgment  of  Chief  Justice  White,  for  he  announced 
his  dissent  from  the  Fidelity  decision.  But  the  majority,  speaking 
through  Mr.  Justice  Holmes,  says  only  that  "this  court  has  not 
attempted  to  press  the  principle  so  far,  and  there  is  opposed  to 
it  the  long-established  practice  of  considering  the  debts  due  to  a 
man  in  determining  his  wealth  at  his  domicil  for  the  purpose  of 
this  sort  of  tax,""  So  there  is.  But  there  was  also  the  long- 
established  practice  of  dealing  with  chattels  in  the  same  way.  To 
that  practice  the  Supreme  Court  put  an  end.  The  issue  in  the 
Fidelity  Case  would  seem  to  be,  not  whether  the  Supreme  Court 
had  already  attempted  to  press  the  principle  of  the  Union  Refriger- 
ator Case  to  a  similar  application  to  debts,  but  whether  the  princi- 
ple does  not  in  reasonableness  apply  to  debts  that  subject  the  owner 
to  tribute  at  the  abode  of  the  debtor. 

The  hint  that  the  reasonableness  of  the  decision  in  the  Fidelity 
Case  does  not  appear  from  the  opinion  involves  no  implication 
that  such  reasonableness  cannot  be  discovered.  Before  embark- 
ing on  such  a  voyage  of  discovery,  it  will  be  well  to  have  in  mind 
a  somewhat  similar  case  with  respect  to  chattels,  to  which  the 
Union  Refrigerator  Case  was  held  not  to  apply.  This  was  New 
York  ex  rel.  New  York  Central  &  H.  R.  R.  Co.  v.  Miller,^^  decided 
in  1906.  Under  the  New  York  franchise-tax  law,  it  was  necessary 
to  discover  what  proportion  of  the  capital  of  the  relator  was  em- 
ployed within  the  state.  The  New  York  court  had  refused  to 
make  any  deduction  because  of  extra-state  wanderings  of  cars 
which  had  their  headquarters  in  New  York.  In  sustaining  this, 
Mr.  Justice  Holmes  said: 

"Ibid.,  at  p.  59. 

"(1906)  202  U.  S.  584,  26  Sup.  Ct.  714. 
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"Suppose,  then,  that  the  State  of  New  York  had  taxed  the 
property  directly,  there  was  nothing  to  hinder  its  taxing  the  whole 
of  it.  It  is  true  that  it  has  been  decided  that  property,  even  of  a 
domestic  corporation,  cannot  be  taxed  if  it  is  permanently  out  of 
the  state.  .  .  .  But  it  has  not  been  decided,  and  it  could  not 
be  decided,  that  a  state  may  not  tax  its  own  corporations  for  all 
their  property  within  the  state  during  the  tax  year,  even  if  every 
item  of  that  property  should  be  taken  successively  into  another 
state  for  a  day,  a  week,  or  six  months,  and  then  brought  back. 
Using  the  language  of  domicil,  which  now  so  frequently  is  applied 
to  inanimate  things,  the  state  of  origin  remains  the  permanent 
situs  of  the  property,  notwithstanding  its  occasional  excursions  to 
foreign  parts."^^ 

Mr.  Justice  Holmes  thought  that  these  excursions  were  not  of 
a  character  to  make  the  cars  taxable  in  other  states  and  that  there- 
fore the  court  need  not  consider  "whether  there  is  any  necessary 
parallelism  between  liability  elsewhere  and  immunity  at  home.""° 
But  the  slant  of  the  opinion  indicates  that  the  court  would  not 
have  decided  differently  had  it  been  clearly  established  that  a  pro- 
portion of  the  car  property  was  taxable  outside  of  the  home  state. 
This,  however,  is  a  psychological,  and  not  a  logical,  inference ; 
and  the  court  left  open  a  way  for  a  different  decision  when  the 
question  arises  so  that  it  cannot  be  dodged.  If,  however,  our 
inference  is  correct,  the  Miller  Case  means  that  chattels  which  are 
at  some  time  during  the  taxable  year  at  the  domicil  of  their  owner 
are  taxable  there,  no  matter  how  much  they  wander  from  their 
own  fireside,  or  whether  that  wandering  gets  them  into  the  clutches 
of  the  Matthews  of  other  states. 

Thus  both  the  Miller  Case  and  the  Fidelity  Case  represent 
a  refusal  to  recognize  the  Union  Refrigerator  Case  as  a  sure  pre- 
ventive against  bi-state  double  taxation.  The  only  firmly  estab- 
lished impairment  of  the  efficacy  of  the  maxim  mobilia  sequuntiir 
personam  is  the  cutting  of  the  link  between  the  owner  and  his 
chattels  which  never  visit  him  at  his  domicil  and  which,  in  addition, 
get  a  sufficiently  fixed  location  elsewhere  to  be  taxable  there.  We 
leturn,  then,  to  the  quest  for  the  practical  justifications  for  draw- 
ing the  line  here.  We  may  posit  first  the  desideratum  of  at  least 
one  tax  on  every  economic  interest.  It  is  more  important  that 
none  should  escape  than  that  none  should  be  taxed  twice.  Debts 
are  exceedingly  likely  to  go  free  unless  they  are  reached  at  the 
domicil  of  the  creditor.     Notwithstanding  accompaniments  which 

Vbid.,  at  pp.  596-597. 
'Hbid..  at  p.  598. 


306  COLUMBIA  LAW  REVIEW 

make  them  taxable  elsewhere,  they  are  apt  to  go  undetected.  The 
same  is  true  of  cars  whose  trips  away  from  home  are  irregular. 
If  an  allowance  were  to  be  made  for  these  spasmodic  absences,  it 
would  raise  difficult  questions  of  computation.  The  variability  of 
the  circumstances  under  which  such  temporary  absences  would  make 
the  absentees  taxable  elsewhere,  and  of  the  circumstances  under 
which  intangibles  might  be  reached  apart  from  their  owner,  would 
bring  to  the  courts  a  flood  of  cases,  each  dependent  on  its  special 
facts.  Some  sacrifice  of  ideal  results  must  be  made  for  the  sake 
of  attaining  a  convenient  and  workable  fairly  general  rule.  There 
is  also  something  to  the  personal-tax  theory.  The  advantages  of 
living  within  a  jurisdiction  cost  money,  and  those  who  enjoy  the 
advantages  ought  to  help  pay  for  them.  Their  ability  to  pay  is  a 
factor  to  be  considered  in  fixing  their  proper  share.  Certainly  they 
ought  not  to  escape  altogether  by  placing  the  more  tangible  indicia 
of  their  means  elsewhere.  Their  home  town  has  a  just  claim  to 
their  support.  If  that  town  is  prevented  from  drawing  sustenance 
from  extra-state  chattels  which  have  a  fixed  location  elsewhere,  it 
may  appeal  to  the  judgment  of  Solomon  in  favor  of  aid  from  other 
chattels  not  so  domesticated  in  other  jurisdictions.  If  it  has  lost 
part  of  the  loaf  which  the  common  law  gave  it,  it  has  a  worthy 
claim  to  keep  the  rest.  If  in  one  close  case  the  umpire  has  decided 
against  it,  in  the  next  he  should  lean  in  its  favor.  Its  fiscal  needs 
are  entitled  to  as  much  consideration  as  are  the  interests  of  its 
residents.  There  is  something  to  be  said  in  favor  of  long  estab- 
lished practices,  notwithstanding  the  artificiality  with  which  those 
practices  have  commonly  been  justified.  The  artificiality  could 
hardly  have  maintained  itself  so  long  had  it  not  been  the  vehicle 
for  conveying  some  modicum  of  fairly  acceptable  results. 

This  brings  us  back  to  Mr.  Justice  Brown's  statement  in  the 
Union  Refrigerator  Case  that  inheritance  or  succession  taxes,  as 
well  as  taxes  on  intangible  property,  are  controlled  by  different 
considerations  from  those  governing  the  taxation  of  chattels. 
What  those  considerations  are  will  be  discussed  more  particularly 
when  we  return  to  the  subject  of  inheritance  taxes.  The  most  im- 
portant of  them  is  doubtless  the  conception  of  inheritance  as  a 
matter  of  privilege.  What  weight  should  be  given  to  this  can  best 
be  considered  after  we  have  dealt  with  the  cases  which  show  that 
privilege  taxes  are  no  longer  immune  from  judicial  censorship 
for  the  vice  of  extra-territoriality.  It  should  here  be  noted,  how- 
ever, that  this  vice  has  thus  far  been  discovered  only  in  taxes  im- 
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posed  by  other  jurisdictions  than  that  of  the  domicil  of  the  per- 
son afTectedJ^  It  is  Hkely,  therefore,  that  the  decisions  which 
have  found  privilege  taxes  too  grasping  can  be  brought  to  bear  on 
inheritance  taxes  only  to  the  extent  that  they  are  demanded  by 
jurisdictions  in  which  the  deceased  was  not  domiciled.  It  is  ap- 
parent, too,  that  the  cases  on  property  taxation  which  have  been 
here  reviewed  can  proffer  but  limited  relief  against  inheritance 
taxes  imposed  by  the  jurisdiction  where  the  deceased  was  domi- 
ciled. That  relief  will  at  best  be  confined  to  the  exclusion  from  the 
reckoning  of  chattels  which  have  a  fixed  location  outside  the  juris- 
diction of  domicil.  Nor  is  even  this  relief  likely  to  be  granted. 
But  if,  as  an  original  proposition,  there  are  considerations  which 
militate  strongly  in  favor  of  granting  it,  there  is  a  good  basis  on 
which  to  urge  legislatures  to  stay  their  hand  even  though  no  court 
would  compel  them  to  do  so.  A  tax  which  is  not  found  uncon- 
stitutional may  still  be  adjudged  unwise. 

{To  he  continued) 

Thomas  Reed  Powell 
CoLUMBLA  Law  School 

"In  Kansas  City,  etc.  R.  Co.  v.  Stiles  (1916)  242  U.  S.  Ill,  37  Sup. 
Ct.  58,  the  Supreme  Court  refused  to  relieve  a  domestic  corporation  from 
an  excise  measured  by  total  capital  stock  representing  property  without  as 
well  as  within  the  State.  The  decision,  however,  is  bottomed  largely  on 
the  ground  that  the  law  imposing  the  excise  was  in  force  when  the  charter 
of  incorporation  was  granted  and  the  corporation  accepted  the  privilege 
with  the  burden  annexed. 

Note  should  be  taken  also  of  the  series  of  cases  interpreting  and  sus- 
taining the  federal  excise  on  the  use  of  foreign  built  yachts.  Billings  v. 
United  States  (1914)  232  U.  S.  261,  34  Sup.  Ct.  421;  Pierce  v.  United 
States  (1914)  232  U.  S.  290,  34  Sup.  Ct.  427;  United  States  v.  Goelet 
(1914)  232  U.  S.  293,  34  Sup.  Ct.  431;  United  States  v.  Bennett  (1914) 
232  U.  S.  299,  34  Sup.  Ct.  433;  Rainey  v.  United  States  (1914)  232  U. 
S.  310,  34  Sup.  Ct.  429.  The  statute  was  construed  not  to  tax  the  use 
of  a  foreign  built  yacht  by  a  citizen  of  the  United  States  domiciled  out- 
side the  United  States,  but  it  was  held  to  apply  to  the  use  of  a  yacht 
entirely  outside  the  United  States  by  a  domiciled  citizen.  It  was  stated 
that  the  power  to  tax  such  use  by  a  citizen  not  domiciled  in  the  United 
States  was  not  questioned.  The  bearing  of  these  cases  on  the  power  of 
the  United  States  to  impose  inheritance  or  succession  taxes  will  be  con- 
sidered later.  Their  application  to  the  problem  of  state  inheritance  taxa- 
tion is  restricted  by  the  declaration  of  the  Chief  Justice  that  the  rule 
that  power  to  tax  depends  upon  jurisdiction  over  the  subject  taxed  is 
confined  to  taxation  by  the  state  governments. 

Attention  must  be  paid  also  to  the  fact  that  it  seems  to  be  assumed  that 
an  income  tax  imposed  on  a  person  at  his  domicil  may  be  measured  by 
income  from  extra-state  sources.  See  the  passage  quoted  from  the  Union 
Refrigerator  Case  on  page  294,  supra,  and  Shaffer  v.  Carter  (U.  S.  Sup. 
Ct.,  October  Term,  1919,  No.  531,  March  1,  1920)  pp.  11-12  of  pamphlet 
issued  by  the   Clerk   of  the   Court. 

These  decisions  and  doctrines  will  be  considered  more  fully  in  the 
section  dealing  with  taxes  on  privileges. 


POLITICAL   CRIME 

We  Americans  are  beginning  to  hear  much  of  political  crime 
in  our  domestic  affairs.  Formerly,  we  heard  of  it  only  in  inter- 
national matters,  and  America  was  the  asylum  for  political  refugees. 
We  now  have  the  political  criminal  in  our  midst.  We  do  not  yet 
recognize  him  in  law.  Other  nations  recognize  him  in  international 
and  in  domestic  affairs ;  they  accord  political  asylum  to  foreign 
fugitives,  and  accord  the  special  rights  and  privileges  of  political 
offenders  to  persons  in  their  own  midst  who  plot  against  the  over- 
throw of  their  own  governments.  Why  have  European  and  other 
countries  established  a  distinction  between  political  and  common 
crime?     Should  we  draw  that  distinction  in  our  own  law? 

Natural  and  Statutory  Crime 

The  law  of  all  civilized  countries  makes  a  distinction  between 
natural  and  conventional  or  statutory  crime.  In  Anglo-American 
law  the  distinction  is  represented  by  the  terms  mala  in  se  and  tnala 
prohibita.  The  former  crimes  are  those  which  are  crimes  even 
without  statutory  recognition;  in  brief,  those  which  the  common 
law  in  the  opinions  of  judges  stigmatizes  as  crimes.  Such  crimes 
were  in  our  older  law  the  felonies  which  were  "unemendable", 
which  could  not  be  compounded  because  of  their  heinousness;  such 
as  manslaughter,  rape,  arson,  burglary,  robbery  and  larceny.  The 
other  crimes,  mala  prohibita,  are  those  which  are  not,  as  the  felonies 
just  enumerated,  inherently  tainted  with  turpitude,  but  are  made 
criminal  by  society  in  the  progress  of  time,  as  social,  industrial 
and  political  conditions  change.  These  statutory  or  artificial  crimes 
vary  much  from  place  to  place,  whereas  the  mala  in  sc, — the 
"crimes  in  themselves," — are  almost  universally  accepted  to  be 
crimes  in  civilization  of  equal  or  approximately  equal  development. 

Many  criminologists  have  made  this  distinction.  Garofalo  in 
his  "Criminology"  insisted  that 

"Natural  crimes  are  such  acts  as  offend  the  sentiment  of  human- 
ity or  violate  the  rules  of  conduct  exacted  by  the  common  or  average 
probity  of  present  day  civilized  people.  Such  crimes  are  murders, 
violent  crimes,  crimes  which  show  a  deficiency  of  probity  in  the 
author  of  them,  and  lascivious  acts." 

Vidal,  a  great  authority  upon  French  criminal  law,  says  :^ 

"Contemporary  legislation,  although  differing,  from  the  point 
of  view  of  acts  which  are  considered  crimes,  that  is  to  say,  differing, 

'Coiirs  de  droit  criminel  et  de  science  penitentiare  (cinquieme  edition, 
1916),  p.  5. 
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from  the  point  of  view  of  the  creation  of  crimes,  has,  nevertheless, 
a  common  character.  Penalties  are  applied,  on  the  one  hand,  to 
acts  contrary  to  the  general  morality  of  the  country  or  the  time, 
which  are  condemned  by  the  social  conscience  and  which  violate 
the  general  moral  sense,  such  as  attacks  on  life,  health,  property, 
morals,  the  exterior  safety  of  the  country,  etc.  The  authors  of 
these  acts  are  ordinary  malefactors,  dreaded,  despised,  placed  out- 
side the  social  framework  as  dissimilar  beings,  lacking  in  moral 
sense.  On  the  other  hand,  the  law  punishes  acts  or  omissions 
which  are  not  in  themselves  condemned  by  morals  and  are  not 
contrary  to  the  general  sentiment  of  justice,  but  which  the  legis- 
lator, for  reasons  and  considerations  of  general  utility,  believes 
ought  to  be  prohibited,  because  these  acts  or  omissions  present 
a  real  danger  to  public  order  or  general  security.  Such  are  viola- 
tions of  the  laws  of  hunting  and  of  fishing,  of  the  customs  laws, 
gambling  laws,  of  laws  concerning  the  practice  of  medicine  or  of 
pharmacy,  of  laws  concerning  foreigners  in  France,  etc.,  and  all 
violations  of  laws  of  corporation  (city)  ordinances.  These  incrim- 
inations are  purely  creations  of  the  penal  law.  The  authors  of 
these  acts  cannot  be  confounded  with  the  malefactors;  they  do  not 
lack  the  moral  sense,  but  only  the  social  sense,  lack  only  the  under- 
standing of  those  things  which  are  socially  suitable.  These  pro- 
hibitions are  essentially  variable,  contingent,  respond  to  a  social 
need  which  may  be  but  momentary  and  have  not  their  source  in  a 
pre-existing  sentiment  of  general  reprobation.  These  crimes  of 
purely  positive  creation  have  been  called,  in  opposition  to  the 
natural  crimes,  factitious,  artificial  crimes  of  positive  law.  *  *  * 
If  positive  penal  legislations  of  states  which  have  the  same  civiliza- 
tion differ  sensibly  among  themselves  from  the  point  of  view  of 
the  kinds  of  statutory  or  artificial  crime  and  the  penalties  for  them, 
they  tend  to  approach  and  to  resemble  one  another  in  the  case  of 
natural  crimes." 

Political  crime  is  not  a  natural  crime.  It  is  dependent  upon 
the  legislator,  and  diflfers  considerably  from  place  to  place.  It  is 
still  more  varied  than  common,  statutory  crime.  If  we  look  about 
us  today  we  see  how  confused  the  world  has  become.  From  the 
point  of  view  of  an  American  a  crime  may  be  common ;  from  that 
of  another  it  may  be  political.  An  American  may  consider  an  act 
committed  among  the  Jugo-Slavs  as  political,  though  another  of 
a  different  nation  would  consider  the  act  a  common  crime.  And 
still  further,  the  American  may  consider  the  very  same  act  of  the 
Jugo-Slav  when  committed  in  this  country,  rank  treason. 

Vidal  says  :^ 

"Political  crimes  are  those  felonies  and  misdemeanors  which 
violate  only  the  political  order  of  a  state,  be  that  order  exterior, 

'Op  at.,  p.  110. 
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as  in  attacking  the  independence  of  the  nation,  the  integrity  of 
its  territory,  the  relations  of  the  state  to  other  states ;  or  interior, 
as  in  attacking  the  form  of  government,  the  organization  and  func- 
tioning of  the  poHtical  powers  and  the  poHtical  rights  of  citizens. 
They  are  distinguished  from  ordinary  violations  and  from  those  of 
the  ordinary  penal  law  by  the  nature  of  the  right  violated,  by  the 
motives  by  which  the  action  is  impelled  and  by  the  end  the  authors 
pursue." 

This  gives  for  the  interior  of  the  state  a  wide  latitude.  The 
author  goes  on  to  say  that  recent  legislation  has  taken  anarchist 
and  nihilist  ac^s  out  of  the  domain  of  political  crime,  because  the 
motives  of  the  anarchist  and  the  nihilist  are  not  political  and 
against  a  particular  government,  but  really  against  the  very  bases 
of  social  existence.^  Other  writers  have  denied  this  and  upheld 
the  right  of  anarchists  and  nihilists  to  be  treated  as  political 
offenders.'*  Treason  has  been  added  in  France  and  in  other  coun- 
tries to  the  list  of  crimes  punishable  with  death,  thus  making  an 
exception  to  the  older  rule  which  abolished  the  death  penalty  for 
political  crimes. •'' 

In  respect  to  the  exterior,  for  the  purposes  of  extradition,  the 
author  says  history  has  vacillated  and  come  to  various  conclusions. 
The  soundest  result,  says  the  author,"  was  pronounced  by  the  Inter- 
national Institute  at  its  session  in  Geneva  in  1892 : 

^Op.  cit.,  p.  112.  Garraud  in  "Precis  de  droit  criminel"  (onzieme  edi- 
tion), p.  83,  fol.  makes  clear  the  distinction  between  pure  and  complex  and 
connected  political  crime.  The  complex  political  crime  has  the  taint  of 
common  crime,  as  assassination  with  political  motive.  Garraud  believes 
that  the  objective  view  is  the  proper  one.  The  act  is  to  be  considered 
common  or  political  according  as  it  has  or  has  not  elements  of  common 
crime.  The  motive  may  be  political,  but  if  the  act  is  an  act  prohibited 
by  the  ordinary  penal  law,  it  is  a  common  crime.  For  instance,  the 
pillage  of  an  armorer's  shop  with  the  motive  of  taking  the  weapons  and 
using  them  to  overthrow  the  government  is  not  a  pure  political  crime, 
but  a  connected  political  crime,  and  is  stamped  with  ordinar>'  robbery 
or  larceny.  But  though  this  be  true,  the  political  motive  is  a  valid  reason 
for  the  granting  of  extenuating  circumstances.  That  is,  after  the  con- 
viction, the  sentence  will  be  reduced  because  of  the  political  motive  of  the 
act. 

This  objective  view,  however,  does  not  always  hold,  says  Garraud.  In 
time  of  war  or  insurrection  the  war  excuses  the  common  crime,  and,  in- 
deed, transforms  it  into  a  political  one.  The  only  exceptions  arc  those 
which  international  law  itself  makes.  I  cannot  criticise  the  views  of  Gar- 
raud and  Vidal  here.  I  have  prepared  a  pamphlet  on  the  subject  of  politi- 
cal crime  viewed  in  its  legal,  sociological,  psychological  and  criminological 
aspects,  which  deals  with  these  views.  My  forthcoming  book  on  Criminol- 
og>'  also  takes  an  ampler  sweep  than  this  article  does  in  discussing  political 
crime. 

*Vidal,  op.  cit.,  p.  112,  n.  2. 
"Op.  cit.,  p.  112. 
"Op.  cit.,  p.  120,  fol. 
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"Art.  1.  Extradition  cannot  be  allowed  for  purely  political 
crimes. 

Art.  2.  It  shall  also  not  be  allowed  for  crimes  mixed  or  con- 
nected with  political  crimes,  which  crimes  are  also  called  relative 
political  crimes,  provided  the  crimes  are  not  of  the  graver  sort, 
from  the  point  of  view  of  morals  and  the  ordinary  penal  law ;  such 
as  assassination,  murder,  poisoning,  mutilations  and  severe  wilful 
and  premeditated  woundings,  attempts  to  commit  crimes  of  these 
sorts,  and  attacks  against  property  by  burning,  explosion,  inunda- 
tion, as  well  as  grand  larceny,  especially  those  that  are  committed 
with  weapons  in  hand  and  with  violence. 

Art.  3.  Acts  committed  in  the  course  of  an  insurrection  or  a 
civil  war,  by  either  side  in  the  interest  of  that  side,  cannot  give 
rise  to  the  right  to  extradition  unless  these  acts  constitute  acts  of 
odious  barbarity  and  of  vandalism  which  are  prohibited  by  the 
laws  of  war,  and  only  after  the  civil  war  shall  have  ended." 

Colajanni  in  discussing  in  his  volumes  on  criminology,  the  five 
classes  of  criminals  given  by  Ferri,  adds  another  class, — that  of 
political  criminals.'  Ferri  retorts^  that  either  the  political  crim- 
inals are  to  be  put  into  one  of  the  five  classes  given  by  him,  into 
the  class  of  the  occasional  or  that  of  the  passion  criminals,  or  the 
political  prisoner  is  no  criminal  at  all.  The  true  political  criminal 
is  a  pseudo-criminal,  he  says,  and  ought  not  to  be  considered  in 
the  same  breath  as  the  ordinary  criminal.  The  latter  is  atavistic, 
harks  back  to  a  primitive  and  savage  time ;  he  is  anti-social,  anti- 
human,  and  is  not  to  be  confused  with  the  political  criminal  since 
the  latter  is  not  anti-human,  does  not  attack  the  bases  of  our  human 
life,  our  life  as  social  beings,  but  attacks  only  the  bases  of  our 
political  or  governmental  order  which  is  transitory.  The  ordinary 
crimes,  and  particularly  the  mala  in  se  or  the  natural  crimes  are 
regressive,  whereas  the  political  crimes  are  progressive.  The  nat- 
ural crimes  are  involutive  or  involutionary ;  and  the  political  crimes 
are  evolutive  or  evolutionary.® 

All  the  countries  of  Europe — and  these  include  all  on  the  con- 
tinent and  the  British  Isles — that  have  made  the  distinction  between 
ordinary  and  political  crime,  have  based  their  theory  and  their 
practice  upon  the  fundamental  criterion  which  is  laid  down  by 
Ferri.  All  the  authorities  on  criminal  law  in  the  countries  where 
the  distinction  is  made  give  the  reasons  for  the  distinction  in 
approximately  the  same  terms.     Vidal,  for  instance,  writes : 

'1    "La   sociologia  criminale",   Catania,   F.   Tropea    (1889)    135. 
•"Criminal  Sociology"  (1916)  p.  163. 
"Ferri,  op.  cit.,  p.  335. 
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"For  a  long  time  political  crimes  were  considered  as  graver  and 
more  dangerous  than  the  ordinary  crimes.  For,  whereas  those 
ordinary  crimes  did  not  in  general  injure  anyone  except  private 
individuals,  and  did  not  violate  any  except  private  rights,  those 
crimes  that  are  now  known  as  political  crimes  put  the  state  in 
danger  and  could  carry  along  with  them  the  overturn  and  the  ruin 
of  the  whole  countr}'.  So  that  they  were  punished  under  the  name 
of  crimen  m-ajestatis  (crimes  de  lese-nmjestc),  crimes  against  the 
divine  right  of  governments,  with  the  most  extreme  rigor;  the 
penalties,  which  were  of  exceptional  severity,  were  applied  also  to 
the  posterity  of  the  guilty  one,  the  prisoner  was  handed  over  for 
trial  to  exceptional  tribunals,  and,  at  the  beginning  of  extradition, 
it  was  for  them  only  that  this  international  institution  was  allowed 
and  practiced. 

"This  manner  of  looking  at  political  criminality  ceased  with  the 
Revolution  of  1830.  The  government  of  Louis  Philippe  sharply 
separated  the  political  from  the  ordinary  crimes,  established  for 
the  former  a  scale  of  special  penalties  milder  than  the  ordinary 
penalties  (law  of  the  28th  of  April,  1832,  which  revised  the  Penal 
Code)  ;  gave  to  the  jury  the  right  to  judge  political  misdemeanors 
(constitution  of  the  14th  of  August,  1830,  Art.  69,  §1  ;  law  of  the 
8th  of  October,  1830,  Art.  7)  ;  and  laid  down  in  international 
treaties  the  principle  of  non-extradition  and  the  right  of  asylum 
in  political  matters,  a  principle  which  has  today  become  a  genera! 
rule  in  the  international  relations  between  civilized  states. 

"This  absolute  contrast  in  the  treatment  of  political  criminals 
is  due  to  a  change  of  interpretation  of  their  character  and  of  their 
role  from  the  point  of  view  of  the  evolution  of  humanity.  Whereas 
formerly  the  political  criminal  was  treated  as  a  public  enemy,  he 
is  today  considered  as  a  friend  of  the  public  good,  as  a  man  of 
progress,  desirous  of  bettering  the  political  institutions  of  his  coun- 
try, having  laudable  intentions,  hastening  the  onward  march  of 
humanity,  his  only  fault  being  that  he  wishes  to  go  too  fast,  and 
that  he  employs,  in  attempting  to  realize  the  progress  which  he 
desires,  means  irregular,  illegal  and  znolent}^  If  from  this  point 
of  view,  the  political  criminal  is  reprehensible  and  ought  to  be 
punished  in  the  interest  of  the  established  order,  his  criminality  can- 
not be  compared  with  that  of  the  ordinary  malefactor,  with  the 
murderer,  the  thief,  etc.  The  criminality  has  not  at  all  the  same  im- 
morality. It  is  only  relative,  dependent  on  time,  place,  circum- 
stances, the  institutions  of  the  land,  and  it  is  often  inspired  by  noble 
sentiments,  by  disinterested  motives,  by  devotion  to  persons  and 

"The  italics  are  introduced  by  the  present  writer.  We  ought  to  empha- 
size and  study  the  sober  commonplace  statement  of  this  authority,  who 
speaks  not  for  himself,  but  for  all  scientists  and  jurists  where  the  dis- 
tinction I  wish  to  see  drawn  in  this  countn,'.  is  drawn.  It  shows  that 
Europeans  are  not  terrified  even  by  irregular,  illegal  and  violent  means. 
And  yet  many  of  our  radicals  do  not  believe  in  these  means ;  and  employ 
— or  would  at  least,  employ — if  the  government  and  mob  would  let  them, — 
only  constitutional  methods. 
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principles,  by  love  of  one's  country.  In  conclusion,  the  criminality 
is  often  only  passing;  the  author  of  a  political  crime  who  is  rather 
a  vanquished,  a  conquered  nian,  than  a  criminal,  may  become,  as 
a  result  of  a  revolution  favorable  to  his  ideas,  the  conqueror  of 
the  morrow,  who  is  called  regularly  and  lawfully  to  direct  and 
guide  the  state  and  the  public  administration  of  his  country.  The 
penal  reaction  exercised  against  him  is  not  at  all,  then,  like  that 
exercised  against  malefactors,  who  violate  the  ordinary  law  in 
which  case  it  is  a  work  of  social  defense  against  an  attack  upon 
the  immanent  conditions  of  human  existence,  but  is  rather  a  work 
of  the  defense  of  caste,  of  political  parties,  against  an  attack 
upon  an  organization  and  upon  a  political  regime  historically 
transitory."'^ 

Both  in  treaties  and  in  diplomatic  practice,  the  distinction  be- 
tween political  and  common  crime  is  recognized.'-  And  it  is 
recognized  by  our  own  country  when  a  person  who  offends  out- 
side of  the  United  States  seeks  refuge  here.  Political  prosecu- 
tions are  likely  to  be  swayed  by  partisan  passion  says  Wheaton. 
And  the  same  American  writer  adds  that  men  noble  and  venerated 
have  assailed  the  political  constitution  of  their  native  land.  It  is 
time  that  this  country  recognized  not  only  political  crime  in  other 
countries  but  political  crime  here. 

Industrial  and  "Class-War"  Crimes 

But  the  older  definition  of  political  crime  is  going  into  disuse. 
It  is  not  only  an  act  which  troubles  the  political  order  that  comes 
within,  or  should  come  within,  the  domain  of  political  crime ;  but 
any  act  which  on  fair  interpretation  (how  elastic  the  term — no 
more  fixed  one  can  be  offered)  may  trouble  the  political  order  di- 
rectly or  indirectly.  This  need  not  necessarily  include  acts  which 
are  crimes  in  ordinary  law, — such  as  murder,  assault,  robbery, — 
committed  with  political  motive — the  argument  for  the  inclusion 
of  even  these  crimes  I  do  not  now  make.  But  it  ought  undoubt- 
edly to  include  acts  which  are  not  under  the  ordinary  penal  law 
crimes,  but  are  made  crimes  by  such  laws  as  the  Espionage  Act. 
There  is  no  question  in  the  thousands  of  cases  tried  under  this 
act  that  the  ordinary  penal  law  before  the  passage  of  the  Act  of 
Congress  did  not  punish  the  acts  therein  penalized.  That  is  to 
say,  there  was  not  in  these  cases  any  violence  employed  against 
person  or  property,  which  could  come  in  as  a  violation  of  ordinary 

"Vidal,  op.  cit.,  pp.  110-112. 

'*\Vhcaton,  Conflict  of  Laws   (3rd  ed.)   p.  1658,  n.  3. 
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penal  law.  It  is  true  that  words  are  acts  in  law  and  in  philosophy, 
and  that  the  radicals  are  wrong  in  insisting  that  prosecution  is 
unjustified  under  the  Espionage  Act  on  the  ground  that  that  Act 
punishes  words  not  deeds,  and  as  such  is  unconstitutional  and  con- 
trary to  the  traditions  of  the  law.  The  truth  is  that  law  has  al- 
ways laid  down  the  proposition  that  words  are  acts.  The  opposi- 
tion  to  that  Act  is  to  be  made  upon  other  grounds. 

There  is  still  another  extension  which  should  be  made  to  social 
and  industrial  activities.  Persons  whose  desire  it  is  to  change 
the  social  or  industrial  order,  and  who  commit  what  would  be 
considered  a  purely  political  crime  if  the  act  were  strictly  political 
as  above  defined,  are  to  be  treated  as  political  prisoners.  It  is 
true  that  either  directly  or  indirectly  agitation  or  action  to  change 
social  and  industrial  conditions  is  equivalent  to  agitation  or  action 
to  change  political  conditions.  But  this  is  not  generally  seen. 
The  act  whch  seems  to  be  directed  immediately  and  obviously 
to  the  political  organization,  as  the  direct  action  upon  and  over- 
throw of  the  government,  is  the  one  that  is  recognized  universally. 
But  the  direct  and  indirect  results  should  be  looked  to ;  and  more- 
over, fundamentally  the  mind  of  the  author  of  the  act  is  to  be  in- 
vestigated, and  his  motives,  end  or  goal  explored.  If  these  be 
political  in  the  larger  sense  I  have  explained,  then  the  act  should 
fall  within  the  field  of  political  crime.  Action  upon  the  industrial 
field  is  today  really  political  action.  The  stress  of  members  of  the 
state  has  changed.  They  see  that  it  is  not  the  political  state,  in  its 
strict  sense,  that  is  their  enemy,  but  the  industrial  state.  If  they 
control  that,  they  control  their  destinies.  The  vital  element  in 
life  today  is  not  the  "political"  but  the  industrial ;  the  political 
is  the  shadow,  the  industrial  is  the  substance.  Men  want  the  sub- 
stance. Crimes  committed  to  change  the  industrial  order,  which 
has  taken  the  place  of  importance  of  the  political  order,  and 
especially  those  crimes  which  are  committed  without  the  admix- 
ture of  violence,  or  of  any  element  which  would  give  them  a  tinge 
of  ordinary  crime,  that  is,  those  that  are  not  mixed  or  connected, 
but  purely  industrial,  should  be  dealt  with  as  political. 

The  Three  Elements  Involved  in  the  Determination  of  Crimes 

There  are  three  elements  to  be  considered  in  the  punishment 
of  a  person  guilty  of  an  act  called  by  society  a  crime ;  the  act, 
the  individual  and  society.  The  balance  between  individual  and 
social  rights  is  the  great  problem  of  criminal  procedure  and  of 
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penal  law.  Our  present  laws  do  not  regard  these  three  elements. 
The  act  done  and  the  society  in  which  it  is  done  are  considered. 
Until  very  recently  the  individual  was  little  thought  of.  Individ- 
ualization, or  at  least  classification,  is  now  beginning  to  be  heard 
of  in  our  codes  and  courts.  But  the  struggle  of  criminologists 
to  batter  down  old  prejudices  has  been  long  and  hard.  As  a  rule 
our  codes  look  upon  the  act  as  determining  the  punishment.  For 
instance,  our  laws  say  murder,  or  robbery  or  larceny  shall  be  pun- 
ished in  specific  ways.  All  persons  who  commit  these  crimes  are 
to  be  punished  in  exactly  the  same  way  ;  the  length  of  the  imprison- 
ment is  determined  beforehand  and  laid  down  in  the  code.  But  is 
this  scientific?  Ought  all  to  be  treated  alike  only  because  they 
commit  the  same  crime,  the  same  act?  One  man  may  have  com- 
mitted the  act  through  certain  causes  diflfering  from  those  through 
which  another  committed  the  act ;  and  he  should  be  treated  in  a 
different  way.  To  protect  society  it  may  be  necessary  to  mete  out 
a  long  term  imprisonment  to  an  habitual  criminal.  But  this  need 
not  be  the  punishment  given  to  a  man  who  commits  the  crime  for 
the  first  time  because  of  exceptional  circumstances  which  are  not 
likely  again  to  recur.  This  is  individualization.  And  one  of  the 
most  important  ways  of  individualizing  for  the  purpose  of  meeting 
out  just  treatment  is  by  analyzing  the  individual,  finding  out  all 
we  can  about  his  ancestry,  his  body,  his  mind,  his  surroundings. 
This  method  of  procedure  will  enable  us  to  discover  the  driving 
causes  of  the  crime.  Penalties,  of  themselves,  applied  indiscrimi- 
nately will  not  do.  To  eliminate  the  crime,  we  must  seek  the 
operating  causes  and  endeavor  to  eliminate  them.  But  if  we  do 
not  go  so  far,  if  we  are  confronted  with  the  problem  of  to  punish 
or  not  to  punish  and  merely  that,  it  is  only  just  that  we  consider 
the  crime,  the  society,  and  the  indkndnal  who  commits  the  crime. 
The  reason  for  "punishment"'  is,  or  ought  to  be,  to  put  a  man 
dangerous  to  society  outside  of  harm's  way,  and  to  re-adapt  this 
man  to  the  society  from  which  he  is  taken  because  of  his  non- 
conformity. But  how  can  we  apply  these  principles  of  safety  and 
security  to  society,  and  of  re-adaptation  of  the  criminal  to  social 
life,  if  we  do  not  examine  the  psychology  of  the  man  and  do  not 
give  weight  to  it. 

If  today  we  go  into  the  mind  of  the  political  criminal  at  all,  we 
come  out  determined  to  exterminate  him  all  the  more  firmly  be- 
cause we  have  found  him  infected  with  ideas  dangerous  to  the 
established  order.     But  judges  are  beginning  to  see  the  light,  and 
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now  a  judge  of  the  Federal  Court  for  the  Southern  District  of 
New  York,  sitting  in  New  York  City,  has  said  that  it  is  now  time 
to  hearken  to  the  voice  of  progress ;  and  that  voice  speaks  out  the 
distinction  between  political  and  ordinary  crime.  Hearkening  to 
this  distinction,  whereas  formerly  the  political  prisoner  at  the  bar, 
who  had  forged  a  passport  to  Ireland,  would  have  been  considered 
an  ordinary  forger  and  would  have  been  harshly  treated  and  sen- 
tenced to  a  long  term  of  imprisonment,  now  this  enlightened  judge 
— Mr.  Justice  Learned  Hand — proclaims  that  a  small  fine  will 
suffice  upon  the  plea  of  guilty,  because  the  motives  of  the  prisoner 
were  political}^  This  is  a  great  advance.  The  mind  is  explored, 
the  political  end,  motives  and  aims  are  found,  and  these  change 
the  character  of  the  act,  even  such  an  act  as  forgery.  How  much 
more  should  the  political  motives,  ends  and  aims  change  the  char- 
acter of  an  act  when  this  act  does  not  have  the  taint  of  physical 
violence  or  of  common  crime ;  I  mean  a  "verbal  act" — speech  and 
press  ofifences.  Is  this  asking  too  much  ?  Do  we  not  in  our  ordi- 
nary affairs  of  life  consider  motive,  and  does  not  that  motive  change 
the  aspect  of  acts?  .Blind  punishment  for  acts,  applied  indiscrimi- 
nately to  all  who  commit  those  acts,  is  worse  than  a  crime  of 
society ;  it  is,  as  the  French  say,  a  blunder.  And  blunders  are 
sometimes  conducive  to  more  startling,  revolutionary  results  than 
crimes  are. 

Robert  Ferrari 

New  York  City 

"United  States  v.  Liam  Mellows.  The  defendant  was  sentenced  in  1918, 
by  Judge  Learned  Hand  in  the  United  States  District  Court  for  the  South- 
ern District  of  New  York. 
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MARCH,  NINETEEN  HUNDRED  AND  TWENTY 


Willard  Titus  Barbot'r,  Carpentier  Lecturer  in  English  Legal  His- 
tory in  the  Columbia  University  School  of  Law  for  the  year  1919-20, 
died  on  March  2,  1920. 

Professor  Barbour  was  graduated  from  the  University  of  Mich- 
igan with  the  degree  of  A.B.  in  1905  and  with  the  degree  of  LL.B.  in 
1908.  He  made  a  si)ecial  study  of  English  legal  history  at  the  Uni- 
versity of  Oxford  from  1908  to  1909.  He  became  assistant  professor 
of  law  at  the  University  of  Michigan  in  1912,  professor  of  law  in  1915, 
and  in  1919  was  appointed  Southmayd  Professor  of  Law  at  Yale  Univer- 
sity. He  wrote  a  "History  of  Contract  in  Early  English  Equity"  which 
was  published  in  1914  as  one  of  the  volumes  of  Oxford  Studies  in  Social 
and  Legal  History,  as  well  as  numerous  Law  Review  articles  dealing 
with  various  phases  of  equity  and  English  legal  history,  in  which  he 
was  especially  interested. 
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His  studies  and  scholarship  in  English  legal  history  had  won 
for  him  the  sympathetic  attention  and  interest  of  American  law  teachers 
and  indicated  him  as  especially  qualified  for  the  appointment  as  Car- 
pentier  Lecturer  in  the  academic  year  1919-20. 

His  winning  personality  and  his  qualities  as  a  man  and  as  a  teacher 
attracted  the  respect  and  affection  of  his  students  and  associates,  who 
feel  deeply  his  death  as  a  personal  loss  and  as  a  loss  to  American  l^al 
scholarship. 


MiLTOx  Hymes  Sternfeld,  Secretary  of  the  Review  from  June 
1919,  until  his  graduation  from  the  Columbia  University  School  of 
Law  in  February,  1920,  died  suddenly  on  March  11,  1920.  Although 
he  was  no  longer  connected  with  the  Review  at  the  time  of  his  death, 
the  editors,  who  were  associated  with  him  for  many  months,  keenly  feel 
his  loss  and  cherish  his  memory  as  that  of  a  brilliant  and  self-sacrificing 
co-worker  and  a  cheerful  and  inspiring  companion. 


NOTES 


Larceny,  Embezzlement  and  Obtaining;  Property  by  False  Pre- 
tences.— "What  are  the  boundaries  between  the  crimes  of  larceny, 
embezzlement  and  obtaining  property  by  false  pretences?  This  is  a 
question  which  has  been  the  source  of  infinite  difiiculty  in  the  criminal 
law.  An  illustration  of  this  fact  is  found  in  the  recent  case  of  People 
V.  Mills  Sing  (Cal.  Dist.  Ct.  of  App.,  2nd  Dist.  1919)  183  Pac.  865. 

Certain  potato  growers  agreed  to  sell  the  defendant  potatoes  which 
the  defendant  was  to  call  for  and  which  were  to  be  paid  for  in  cash 
on  their  delivery  upon  the  following  day.  The  next  day,  part  of  the 
potatoes  were  delivered  to  the  defendant,  without  his  paying  for  them, 
on  the  strength  of  his  statement  (after  the  seller  had  asked  him  for 
the  purchase  money)  that  his  company  was  a  ''big  company"  and  that 
he  would  bring  the  money  the  next  day.  On  the  following  day,  the 
defendant  was  allowed  to  haul  away  more  potatoes  without  paying  for 
them.  On  the  third  day,  a  fellow-conspirator  of  the  defendant  came 
for  the  rest  of  the  potatoes,  and  when  asked  for  the  purchase  money 
stated  that  his  company  was  a  "very  big  company",  and  asked  the 
seller  to  accompany  him  to  the  neighboring  to^\^l  where  the  potatoes 
were  stored,  saying,  "I  will  pay  right  away".  The  seller,  accordingly, 
accompanied  the  last  lot  of  potatoes  to  a  garage  where  they  were  stored, 
and  was  there  given  a  card  with  the  office  address  of  the  company 
printed  thereon,  and  told  that  if  he  went  to  the  office  the  next  morning 
he  would  receive  the  money.  The  seller  remained  outside  the  garage 
watching  the  potatoes  until  morning,  when  he  went  to  the  address 
given  but  found  no  ''office"  and  no  '^ig  company".  On  the  sellers 
return  to  the  garage,  the  potatoes  had  been  removed  by  the  defendant 
and  converted  to  his  own  use.    The  court,  after  discussing  whether  the 
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crime  was  larceny,  embezzlement,  or  obtaining  property  by  false  pre- 
tence?, held  the  offense  to  be  larceny. 

Originally  the  courts  held  that  every  larceny  includes  a  trespass; 
that  no  taking  is  felonious  unless  possession  is  taken  without  the  con- 
sent of  the  owner,^  and  had  this  continued  to  be  the  law,  much  of  the 
confusion  which  afterward  ensued  in  the  decisions  could  have  been 
avoided.  In  1779,  however,  the  decision  in  Pear's  Case-  introduced  the 
doctrine  of  larceny  by  trick,  a  doctrine  which  has  been  the  cause  of 
much  questionable  sublety  in  the  law."*  Still  later,  when  the  statutes 
against  embezzlement  and  obtaining  property  by  false  pretences  were 
passed,  the  task  of  marking  off  the  limits  between  these  various  offences 
became  hard  indeed. 

In  Pear's  Case/  a  horse  was  hired  by  the  prisoner,  his  pretext  being 
that  he  wished  to  use  the  horse  in  taking  a  journey;  his  actual  intent 
being  to  steal  the  horse.  This  was  held  to  be  larceny.  The  difficulty 
that  possession  was  voluntarily  given  by  the  owner  and  that  there  was, 
therefore,  no  trespass,  the  court  overcame  to  its  own  satisfaction  by 
holding  that,  inasmuch  as  the  intention  of  the  prisoner  was  fraudulent, 
the  nature  of  the  possession  had  not  changed,  but  remained  in  the 
owner  even  after  the  bailment.  This  being  so,  there  was  trespass  and 
larceny.  Tiiis  doctrine,  although  opposed  to  the  principles  governing 
consent  in  sales,*  in  rape,^  and  in  assault,®  is  nevertheless  the  basis 
of  the  law  of  larceny  by  trick  to-day.^ 

Wright,  in  his  "Essay  on  Possession",  states  a  radically  different 
explanation  of  the  doctrine  of  larceny  by  trick  as  follows :  ''But  if 
the  one  party  means  only  to  give  a  bailment  of  the  thing  and  the  other 
accepts  the  thing  meaning  not  to  hold  it  as  upon  a  bailment  but  to 
appropriate  it  contrary-  to  the  known  intention  of  the  bailor,  this  ma.y 
be  of  itself  a  theft  and  no  further  complication  arises,  for  there  is  no 
concurrence  of  intention  or  contract  ad  idem.  It  is  not  that  the  con- 
tract is  avoided  by  the  fraud,  but  that  there  is  no  contract,  and  here  the 
possession  does  not  pass  by  contract  but  by  wrong  and  is  trespassory."* 

It  is  submitted  that  the  above  view  is  erroneous.  "While  the  inward 
intent  determines  the  existence  of  a  mens  rea,  the  disclosed  intent  alone 
determines  the  existence  of  a  contract,  and  in  the  case  we  are  consid- 

'Bracton,  150b;  Rex  v.  Raven  (1663)  Kclyng  24. 

'Rex  V.  Pear  (1779)  2  East  P.  C.  685 ;  1  Leach  (4th  ed.)  212. 

'See  Beale,  The  Borderland  of  Larceny,  6  Harvard  Law  Rev.  244. 

*Hickey_v.  McDonald  Bros.  (1907)  151  Ala.  497,  44  So.  201;  Williston, 
Sales,  §  635. 

'Regina  v.  Barrow   (1868)    11   Cox  C.  C.   191. 

•Regina  v.  Clarence  (1888)  16  Cox  C.  C.  511. 

'Smith  V.  People  (1873)  53  N.  Y.  Ill ;  People  z:  Miller  (1902)  169  X.  Y. 
339,  62  N.  E.  418;  McKinnev  v.  State  (1915)  12  Ala.  App.  155,  68  So.  518; 
State  V.  Fitzsimmons   (Del.  1918)   104  Atl.  838. 

'Pollock  and  Wright,  Possession,  204.  See  also  p.  218  to  the  same  effect. 
These  views  have  been  cited  with  approval:  Oppenheimer  v.  Frazer  [1907] 
2  K.  B.  50  (per  Kennedv,  L.  T.)  ;  Whitehorn  Bros.  v.  Davison  [1911]  1 
K.  B.  463,  485   (by  the  same  judge). 
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ering,  there  is  a  disclosed  intent  on  the  part  of  the  recipient  of  the 
property  to  become  a  bailee,  and  this  determines  his  contractual  status.® 

In  the  principal  case,  the  defendant  contended  that  under  the  Cali- 
fornia law  the  offense  proved  is  embezzlement  and  not  larceny,  but  the 
court  held  to  the  contrary. 

The  decision  in  Bazeley's  Case}^  holding  that  a  servant  who 
receives  possession  of  his  master's  goods  from  a  third  party,  and  then 
converts  them  to  his  own  use,  is  not  guilty  of  larceny,  caused  the  enact- 
ment of  the  statute  from  which  the  modern  crime  of  embezzlement  is 
derived.^^  This  statute  punished  embezzlements  by  servants  or  clerks 
of  property  received  by  virtue  of  their  employment  for  or  in  the  name 
or  on  account  of  their  masters.  The  foregoing  statute  was  held  to 
apply  only  to  cases  like  Bazeley's  Case  where  the  goods  were  received 
from  a  third  party  for  the  master,  and  not  where  they  were  received 
from  the  master  himself.^^ 

In  the  United  States,  while  the  above  English  statute  and  its  suc- 
cessors were  widely  copied  in  the  various  states,  some  states  soon 
changed  the  language  of  the  English  statutes  by  omitting  the  words 
''for  or  in  the  name  or  on  account  of  his  master",  and  provided  that 
any  servant  or  agent  embezzling  any  of  his  employer's  property  received 
"by  virtue  of  his  employment",  should  be  "deemed  guilty  of  simple 
larceny".^ ^  Under  statutes  of  this  type  it  has  been  held  that  an 
employee  may  be  convicted  where  he  has  embezzled  proi>erty  received 
by  him  by  virtue  of  his  employment,  although  he  obtained  the  property 
from  the  employer  himself.^* 

In  some  states,  such  statutes  have  even  been  held  to  include  cases 
where  the  employee  secured  only  a  bare  custody  of  the  property  received 
by  him  from  the  master  and  hence  was  guilty  of  larceny  at  common 
law.^^  In  one  case,  an  agent  obtained  possession  of  money  from  another 
agent  of  the  principal,  by  fraudulently  overstating  the  amoimt  required 
for  the  particular  business  of  the  principal  which  he  had  in  charge,  the 
agent's  intent  being  to  steal  the  excess  thus  obtained.  Assuming  that 
the  agent  thus  obtaining  the  money  was  not  a  mere  servant,  this  would 
be  a  case  of  larceny  by  trick  at  common  law,  but  the  court  held  that, 
even  admitting  this  fact,  the  defendant  was  nevertheless  guilty  under 
an  embezzlement  statute  which  punished  the  fraudulent  conversion  of 
property  by  an  agent  where  the  property  was  obtained  ''by  virtue  of 

•O'Donnell  v.  Clinton  (1888)  145  Mass.  461,  463,  14  N.  E.  747  {per 
Holmes,  J.);  Langdcll,  Contracts  (2nd  ed.)  §  180;  Holland,  Jurisprudence 
(12th  ed.)  260. 

"Rex  V.  Bazeley   (1799)   2  Leach   (4th  ed.)   835. 

*'39  Geo.  HI,  c.  85. 

"Rex  V.  Murray  (1830)   1  Moody  276. 

"Mass.  Gen.  Stat.  (1860)  c.  161,  §  38.  For  similar  statutes  see  Ala. 
Cr.  Code  (1907)  §  6828;  Me.  Rev.  Stat.  (1916)  c.  122,  §  8;  R.  I.  Gen. 
Laws  (1909)  c.  345,  §  16. 

"People  V.  Dalton  (N.  Y.  1836)  15  Wend.  581;  Eggleston  v.  State 
(1901)   129  Ala.  80,  30  So.  582. 

"Planters'  Ins.  Co.  v.  Tunstall  (1882)  72  Ala.  142,  150;  People  v. 
Sherman  (N.  Y.  1833)  10  Wend.  298;  People  v.  Dalton,  supra,  footnote 
14;  contra,  Commonwealth  v.  Berry  (1868)  99  Mass.  428. 


NOTES  321 

his  employment".  To  the  objection  that  the  offense  was  already  pun- 
ishable under  the  law  of  the  state  in  question  as  common-law  larceny, 
the  court  said:  "It  is  not  inadmissible  to  punish  by  a  statute  what  is 
already  punishable  at  common  law".^*  The  court  also  states  that  a 
conviction  under  the  statute  in  such  a  case  may  be  pleaded  in  bar  to 
a  subsequent  indictment  for  larceny  at  common  law  on  the  same  facts. ^^ 
Thus  the  two  offences  are  not  mutually  exclusive. 

In  the  principal  case,  a  nice  question  arises  under  the  California 
Penal  Code  as  to  whether  the  act  of  the  defendant  in  converting:  the 
potatoes  to  his  own  use  is  larceny  or  embezzlement.  Larceny  is  defined 
in  this  code  in  the  same  terms  as  at  common  law.^*  Embezzlement 
is  broadly  defined  as  ''the  fraudulent  appropriation  of  property  by  a 
person  to  whom  it  has  been  intrusted",^®  and  a  subsequent  section  of 
the  code  specifically  provides  that  "Every  person  intrusted  with  any 
property  as  bailee  .  .  .  who  fraudulently  converts  the  same  or 
the  proceeds  thereof  to  his  own  use,  is  guilty  of  embezzlement".^" 

Assuming,  as  the  court  does,  that  title  to  the  goods  did  not  pass  by 
the  delivery,  is  the  defendant's  offence  larceny  by  trick  or  embezzlement 
by  a  bailee?  It  seems  that  in  strict  logic  it  is  both.  While  it  is  true 
that  the  bailment  has  been  obtained  by  fraud,  nevertheless  from  the 
standpoint  of  the  owner  of  the  goods,  and  under  the  law  itself,  which 
looks  in  matters  of  contract  only  at  the  expressed  intent  of  the  parties, 
there  is  an  actual  bailment,  and  a  conversion  of  the  bailed  goods  by 
the  bailee;  but,  since  this  bailment  has  been  obtained  by  fraud,  it  is 
also  a  case  of  larceny  by  trick.  The  California  court,  however, 
influenced  doubtless  by  the  idea  that  it  was  not  the  purpose  of  the 
framers  of  the  code  to  make  this  identical  act  two  different  crimes,  and 
by  the  fact  that  such  an  act  had  been  larceny  by  trick  at  common  law, 
held  the  offence  to  be  larceny  and  not  embezzlement.-^ 

It  was  also  contended  in  the  principal  case  that  the  defendant  was 
guilty  not  of  larceny  but  of  obtaining  property  by  false  pretencas. 
Here  again  we  have  an  offence  which  borders  closely  upon  larceny  by 
trick.  The  distinction  usually  drawn  between  these  two  offences  is  that 
in  the  case  of  obtaining  property  by  false  pretences,  there  is  a  fraud- 
ulently obtained  title,  whereas  in  the  case  of  larceny  by  trick  there 
is  a  fraudulently  obtained  possession, 2-  and  if  this  distinction  had  always 
been  observed,  the  law  on  the  subject  would  now  be  in  simpler  and 
sounder  condition. 

In  accordance  with  the  foregoing  distinction,  the  fraudulently 
obtained  loan  of  a  horse,  animo  furandi,  would  be  larceny  by  trick,^^ 

"State  V.  Taberner  (1883)  14  R.  I.  272,  276.  To  the  same  effect  see 
Lowenthal  v.  State  (1858)  32  Ala.  589,  595;  People  v.  Dalton,  s^ipra,  foot- 
note 14.  In  a  similar  case  in  California,  the  offence  was  held  to  be 
larceny  by  trick.     People  v.  Campbell   (1899)    127  Cal.  278,  59  Pac.  593. 

"State  V.  Taberner,  supra,  footnote  16,  at  p.  277. 

"Cal.  Penal  Code  (1915)  §  484.  "Larceny  is  the  felonious  stealing, 
taking,  carrying,  leading,  or  driving  away  the  personal  property  of 
another." 

''Ibid.  §  503. 

""Ibid.  §  507. 

"People  V.  Mills  Sing  (Cal.  1919)   183  Pac.  865,  at  p.  868. 

''Commonwealth  v.  Barry  (1878)  124  Mass.  325. 

'^Rex  V.  Pear,  supra,  footnote  2. 
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whereas  a  loan  of  money  obtained  under  like  circumstances  would 
constitute  the  offence,  of  obtaining  property  by  false  pretences.  The 
loan  of  the  horse  creates  a  mere  bailment  while  a  loan  of  money  creates 
a  debt,  and  title  passes  to  the  debtor. 2* 

Unfortunately,  there  are  decisions  holding  that  there  may  be  an 
obtaining  of  property  by  false  pretences  where,  though  the  title  is  dealt 
with,  only  possession  passes.  For  instance,  where  A  falsely  states  that 
he  is  agent  for  B,  and  thus  obtains  a  loan  from  X  on  B's  behalf,  the 
offence  is  held  to  be  obtaining  property  by  false  pretences  and  not  lar- 
ceny by  trick,  although,  owing  to  the  non-existence  of  the  asserted 
agency,  no  title  ever  passes.^^  On  principle,  these  cases  seem  to  be 
clearly  larceny  by  trick,  inasmuch  as  the  only  logical  need  for  having 
such  an  offence  as  obtaining  property  by  false  pretences  arises  from 
the  impossibility  of  a  thief's  stealing  goods  of  which  the  title  and  pos- 
session are  both  in  him;  clearly,  he  cannot  steal  from  himself  that 
which  is  his  own.  Assuming  the  doctrine  of  larceny  by  trick  to  be 
established  law,  however,  the  foregoing  difficulty  does  not  exist  where, 
owing  to  the  non-existence  of  the  principal  to  whom  the  sale  was  to 
have  been  made,  no  title  passed  to  any  one.  Several  cases  have  cor- 
rectly held  such  acts  to  be  larceny.^'' 

The  court  held  that  the  principal  case  was  one  of  larceny  because, 
in  spite  of  the  delivery  of  the  potatoes,  inasmuch  as  the  sale  was  to  be 
for  cash,  the  title  did  not  pass.  In  such  cases,  the  delivery  of  ix)ssession 
by  the  seller  to  the  buyer  may  indicate  that  the  transaction  is  to  be  a 
cash  sale,  a  conditional  sale,  or  a  credit  sale,  according  to  the  intention 
of  the  seller.  The  delivery,  though  evidence  of  an  intent  to  pass  title 
and  give  credit,  is  not  conclusive,  the  effect  of  the  transaction  being  a 
question  of  fact  for  the  jury  on  all  the  evidence.^^  In  the  present 
transaction,  the  insistent  demand  of  the  seller  for  the  purchase  price  and 
the  fact  that  he  accompanied  the  last  installment  of  the  potatoes,  and 
watched  over  them  after  delivery  until  the  following  morning,  would 
justify  a  juiy  in  finding  that  he  did  not  intend  title  to  pass  until  the 
buyer  had  paid  for  the  goods.  If  this  be  so,  the  transaction  would 
probably  be  most  logically  interpreted  as  a  conditional  sale;^®  and, 
title  remaining  in  the  seller,  the  conversion  of  the  goods  is  larceny  by 
trick.  The  decision,  therefore,  although  the  question  of  fact  is  close, 
seems  sound. 

From  a  practical  standpoint,  it  is  hard  to  exaggerate  the  bad  results 

"Rex  V.  Coleman  (1785)  2  East  P.  C.  672,  673;  Williams  v.  State 
(1875)  49  Ind.  367.  In  two  California  cases  (People  v.  Rae  (1885)  66 
Cal.  423,  6  Pac.  1 ;  In  re  Clark  (1917)  34  Cal.  App.  440,  167  Pac.  1143) 
the  facts  seem  to  show  a  loan  of  money  and  not  a  bailment,  and  these 
two  decisions  holding  the  defendant  in  each  case  guilty  of  larceny  appear 
to  be  erroneous. 

''Rex  V.  Coleman,  supra,  footnote  24;  Rex  v.  Atkinson  (1799)  2  East 
P.  C.  673;  Lewer  v.  Commonwealth  (Pa.  1827)  15  S.  &  R.  93. 

"Harris  v.  State  (1888)  81  Ga.  758,  7  S.  E.  689;  Mitchell  v.  State 
(1893)  92  Tenn.  668.  23  S.  W.  68;  Bryant  v.  Century  Bank  (1915)  155 
N.  Y.  Supp.  1010;  Collins  v.  Ralli  (N.  Y.  1880)  20  Hun  246;  compare 
with  this  last  case  Whitehorn  Bros.  v.  Davison,  siipra,  footnote  8. 

"Williston,  Sales,  554. 

^'Ibid.  p.  557. 
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that  flow  from  the  possibility  of  conflicting'  decisions  on  the  nice  dis- 
tinctions that  we  have  been  considering.  Xo  more  unseemly  spectacle 
can  exist  in  a  court  of  justice  than  that  of  a  defendant  admittedly 
guilty  of  some  sort  of  theft  (in  the  broad  sense  of  the  term)  who  must, 
nevertheless,  either  go  free  or  receive  a  new  trial,  merely  because  the 
particular  character  of  his  theft  has  not  been  properly  set  forth  in 
the  indictment. ^'^ 

Some  endeavor  has  been  made  to  cure  these  defects  in  the  law  by 
further  legislation.  Thus  in  New  York  a  simplification  was  reached 
by  consolidating  all  three  of  the  foregoing  offences  into  one  crime 
called  larceny.""  Still,  even  such  a  consolidation  does  not  do  away  with 
the  requirement  that  the  indictment  must  sufficiently  inform  the  accused 
of  the  crime  charged  against  him.  As  a  result,  even  since  the  above 
statutory  change,  the  New  York  courts  have  held  that  an  indictment 
which  charges  facts  amounting  to  larceny  at  common  law  is  not  sus- 
tained by  proof  of  facts  showing  larceny  by  obtaining  property  through 
false  pretences,  or  by  proof  of  facts  amounting  to  embezzlement.^^ 
Assuming,  however,  that  the  indictment  states  a  set  of  facts  showing 
any  one  of  the  statutory  forms  of  larceny,  the  consolidation  of  these 
offences  luider  one  name  does  away  at  least  with  the  danger  of  a  mis- 
nomer of  the  crime  in  the  indictment. 

In  England,  some  of  the  foregoing  difficulties  have  been  removed 
by  a  statute^^  which  enables  juries  to  convict  of  larceny  on  an  indict- 
ment for  embezzlement,  or  of  embezzlement  on  an  indictment  for  lar- 
ceny. A  subsequent  section  of  the  same  statute^^  provides  that  on  an 
indictment  for  obtaining  property  by  false  pretences,  it  shall  be  no 
ground  for  an  acquittal  that  the  facts  show  that  the  accused  obtained 
the  property  in  such  manner  as  to  amount  in  law  to  larceny.  These 
English  statutes  seem  a  step  in  advance  of  the  New  York  statute,  as 
interpreted  by  the  Xew  York  decisions  just  cited;  under  the  English 
statutes  the  accused,  if  guilty  of  one  kind  of  stealing,  cannot  escape 
merely  because  he  is  indicted  for  another  kind. 

By  far  the  best  remedy,  however,  seems  to  have  been  reached  in 
the  legislation  enacted  in  Massachusetts.  As  an  initial  step  in  this 
legislation  a  statute  was  passed  making  larceny,  embezzlement  and 
obtaining  property  under  false  pretences  one  crime  under  the  name  of 
larceny."*  It  was  then  further  provided  that  in  an  indictment  for 
larceny  the  allegation  "that  the  defendant  stole  said  property"  should 
be  sufficient  to  charge,  in  reference  to  the  property  described  in  the 
indictment,  any  one  of  the  various  sets  of  facts  included  in  the  statute 
xmder  the  name  of  larceny;  that  is,  larceny,  embezzlement  or  obtain- 

^^See  Commonwealth  v.  CyMalley  (1867)  97  Mass.  584.  In  this  well 
known  case,  the  defendant  Avas  indicted  for  larceny  and  acquitted ;  he 
was  then  indicted  for  embezzlement  on  the  same  facts  and  convicted ;  on 
appeal,  after  this  second  trial,  his  conviction  was  set  aside  on  the  ground 
that  his  offence  was  not  embezzlement  but  larceny. 

''Penal  Law.  §  1290,  N.  Y.  Consol.  Laws  c.  40  (Laws  of  1909  c.  88) 
§  1290. 

''People  V.  Dumar  (1887)  106  N.  Y.  502,  13  X.  E.  325;  People  v. 
Brenneauer   (1917)    101   Misc.  156,  166  N.  Y.   Supp.  801. 

^24  &  25  Vict.  c.  96,  §  72. 

""Ibid.  §  88. 

^Mass.  Stat.  1899,  c.  316,  §  1;  Mass.  Rev.  Laws  (1902)  c.  208,  §  26. 
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ing  property  by  false  pretences,'^  The  right  of  the  defendant  to  be 
more  fully  informed  of  the  facts  with  which  he  is  charged  than  he  is 
by  the  indictment,  where  such  further  information  may  be  necessary, 
is  protected  by  giving  him  the  right  to  demand  a  bill  of  particulars. 
In  case  of  a  material  variance  between  the  proof  and  such  bill  of  par- 
ticulars, the  court  may  order  the  bill  to  be  amended,  and,  in  addition, 
may  in  its  discretion  in  such  a  case  postpone  the  trial  or  order  a  trial 
before  a  new  jury.^^  Finally,  in  the  schedule  of  the  forms  of  criminal 
pleading  annexed  to  the  foregoing  legislation  a  simple  form  of  indict- 
ment is  given,^^  with  the  provision  that  this  form  shall  be  sufficient  to 
charge  the  crime  to  which  it  is  applicable.^^  The  courts  of  Massachu- 
setts have  held  that  this  legislation  fully  protects  the  right  of  the 
accused  to  be  sufficiently  informed  of  the  real  accusation  made  against 
him.2^  It  has  also  been  held  that  an  indictment  allying  that  the 
defendant  did  "feloniously  steal,  take  and  carry  away"  certain  money, 
will,  under  these  statutes,  support  a  conviction  founded  on 
embezzlement.'*'' 

Nothing  can  be  more  admirable  than  the  simplicity,  ingenuity  and 
fairness  of  this  masterly  legislation  which  fully  protects  the  rights  of 
the  accused,  while  at  the  same  time  it  does  away  with  wasting  the  time 
of  the  court  in  deciding  subtleties  of  law,  which,  far  from  being  of  any 
practical  use,  are  a  positive  impediment  to  justice. 

R.  w.  0. 


State  Taxation  of  Foreign  Corporations  Measured  by  Income. — 
Within  the  next  five  years  the  United  States  Supreme  Court  will 
doubtless  have  to  pass  upon  some  new  and  important  developments  in 
the  ever-troublesome  problem  of  taxing  foreign  corporations.  The 
recent  case  of  Underwood  Typewriier  Co.  v.  Chamherlain  (Conn.  1919) 
108  Atl.  154,  indicates  the  difficulties  involved.  The  Underwood  Co. 
was  a  Delaware  corporation,  with  its  sole  manvifacturing  pl^nt  at 
Hartford,  Conn. ;  its  revenue  was  derived  chiefly  from  sales  of  its 
machines  throughout  the  country,  but  a  small  percentage  was  from 
transactions  wholly  without  the  state  of  Connecticut.  Connecticut 
taxed  the  concern  in  the  following  manner:  The  real  est-ate  and 
tangible  personal  property  of  the  corporation  within  the  state  was 
taxed  at  its  fair  market  value.^  The  corporation  was  then  also  required 
to  pay  a  tax  of  two  per  cent  on  such  proportion  of  its  total  net  income 
as  the  value  of  its  tangible  real  and  i)ersonal  proi)erty  within   the 

""Mass.  Stat.  1899,  c.  409,  §  24;  Mass.  Rev.  Laws  (1902)  c.  218,  §  40. 

"Mass.  Stat.  1899,  c.  409,  §§  10,  13,  14,  16,  24,  27;  Mass.  Rev.  Laws 
(1902)  c.  218,  §  39. 

'"'(I)  That  A.  B.  did  steal  one  horse  of  the  value  of  more  (or  less 
as  the  case  may  be)  than  one  hundred  dollars  of  the  property  of  C.  D. 
Or  (2)  That  A.  B.  did  steal  six  cows,  each  of  the  value  of  twenty  dollars 
of  the  property  of  C.  D."  Mass.  Rev.  Laws  (1902)  c.  218,  §  67,  p.'  1849. 

^'Mass.  Rev.  Laws   (1902)   c.  218,  §  67,  p.  1845. 

"Commonwealth  v.  Kelley  (1903)   184  Mass.  320,  323,  68  N.  E.  2A6. 

"Commonwealth  v.  McDonald   (1905)   187  Mass.  581,  7Z  N.  E.  852. 

■Conn.  Gen.  Stat.  Rev.  1918  §§  1197-8. 
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state  bore  to  the  value  of  its  total  tangible  property. ^  This  tax  was 
stated  to  be  in  lieu  of  any  tax  on  moneys  and  bills  receivable  and  all 
other  taxes  on  the  privilege  of  doing  business;^  it  was  laid  on  foreign 
and  domestic  corjKjrations  alike;  no  special  penalties  were  attached 
for  its  non-payment;  and  payment  was  not  made  a  condition 
precedent  to  doing  business.*  The  Connecticut  Supreme  Court  decided 
that  this  was  an  excise  tax  on  the  privilege  of  doing  business,  which 
did  not  regulate  interstate  commerce,  and  that  the  amount  of  income 
taxable,  found  in  this  case  to  be  forty-seven  per  cent  of  the  total  net 
income,  was  determined  in  a  fair  and  reasonable  manner. 

The  United  States  Supreme  Court  has  sanctioned  taxes  on  the  priv- 
ilege of  a  foreign  corporation  to  do  local  business  which  were  in  lieu  of 
all  other  taxes  on  property  and  were  measured  by  gross  receipts,*  pro- 
vided the  intangible  values  contributed  by  interstate  commerce  were  not 
taxed  twice.®  Recently,  in  Crew  Levick  Co.  v.  Pennsylvania,''  it  indi- 
cated that  a  state  levying  such  a  tax  must  do  more  than  verbally  declare 
that  the  privilege  is  the  subject  of  the  tax  and  the  receipts  merely  the 
measure;  the  court  will  look  through  the  words  and  determine  the 
actual  effect.  In  U.  S.  Glue  Co.  v.  Oak  Creek,^  a  case  on  which  the 
Connecticut  court  leaned  heavily,  the  United  States  Supreme  Court 
drew  a  substantial  distinction  between  gross  and  net  receipts,  flatly 
declaring  a  tax  on  the  latter  to  be  only  an  indirect  and  incidental 
burden  on  interstate  commerce;®  and  the  logical  inference  is  that  if 
a  state  measures  a  privil^e  tax  by  net  receipts,  the  court  will  find  the 
statute  satisfactory.  It  is  true  that  the  Oak  Creek  case  presented 
certain  differences  from  the  principal  case :  there  the  tax  was  a  general 
state-wide  income  tax,  in  lieu  of  all  but  realty  taxes,^°  and  the  com- 
plainant was  a  domestic  corporation.  But  the  court,  while  not  fore- 
closing itself  from  the  future  use  of  these  last  named  differences,  gave 
no  indication  that  it  considered  them  essential  to  make  a  tax  non- 
regulatory,  and  in  view  of  the  marked  liking  evinced  by  it  for  the 

'Ibid.,  §§  1391-4. 

'Ibid.,  §  1401. 

*Ibid.,  §  1394. 

'U.  S.  Express  Co.  v.  Minnesota  (1912)  223  U.  S.  335,  32  Sup.  Ct.  211; 
Cudahv  Packing  Co.  v.  Minnesota  (1918)  246  U.  S.  450,  38  Sup.  Ct.  373. 
See  also  Maine  v.  Grand  Trunk  Ry.  (1891)  142  U.  S.  217,  12  Sup.  Ct. 
121,  163. 

•Oklahoma  v.  Wells  Fargo  &  Co.  (1912)  223  U.  S.  298,  32  Sup.  Ct.  218; 
Galveston  H.  &  S.  A.  Ry.  v.  Texas  (1908)  210  U.  S.  217,  28  Sup.  Ct.  638. 
See  32  Harvard  Law  Rev.  385  et  seq. 

'(1917)  245  U.  S.  292,  38  Sup.  Ct.  126;  see  18  Columbia  Law  Rev.  483. 

*(1918)  247  U.  S.  321.  38  Sup.  Ct.  499. 

'Ibid.,  at  pp.  328-9.  "The  difference  in  effect  between  a  tax  measured 
by  gross  receipts  and  one  measured  by  net  income,  recognized  by  our  de- 
cisions, is  manifest  and  substantial,  and  it  affords  a  convenient  and  work- 
able basis  of  distinction  between  a  direct  and  immediate  burden  upon  the 
business  affected  and  a  charge  that  is  only  indirect  and  incidental." 

'^Vis.  Stat.  (1911)  §§  1087ml-2(3). 
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net  income  tax/^  it  seems  improbable  that  it  would  decree  against  the 
Connecticut  statute  under  the  commerce  clause.^^ 

But  the  more  difficult  question  then  arises  as  to  whether  the  rule 
adopted  for  determining  the  percentage  of  income  taxable  makes  the 
tax  subject  to  the  vice  of  extra-territoriality  and  contrary  to  the  prin- 
ciples first  clearly  enunciated  in  Western  Union  Tel.  Co.  v.  Kansas.^^ 
The  Underwood  Co.  claimed  that  it  did  because  the  law,  in  working  out 
the  proportion,  took  no  account  of  the  intangible  values  represented 
by  the  sales  force  and  distributing  agents  outside  the  state.  This,  it 
was  argued,  operated  to  make  the  denominator  of  the  fraction  unduly 
small,  and  thus  necessarily  resulted  in  a  tax  on  some  income  not 
earned  within  the  state.  It  seems  clear  that  the  extra-state  income  of 
a  foreign  corporation  should  not  be  taxed, ^*  but  the  company's  conten- 
tion would  probably  be  overruled  by  the  United  States  Supreme  Court 
for  two  reasons.  First,  as  far  as  can  be  learned  from  the  decision,^* 
no  convincing  evidence  was  presented  to  show  to  what  extent  the 
disregard  of  these  intangibles  worked  unfairly,  and  the  court  always 
demands  such  evidence  in  full.  Second,  about  ninety  per  cent  of  the 
company's  gross  revenue  was  derived  from  the  sale  of  typewriters  man- 
Tifactured  in  Connecticut,  and  in  the  recent  case  of  American  Manu- 
facturing Co.  V.  St.  Louis,^^  the  court  enunciated  the  principle  that 

"Cf.  Peck  &  Co.  V.  Lowe  (1918)  247  U.  S.  165,  38  Sup.  Ct.  432. 

"It  seems  plain,  however,  that  a  net  income  tax  might  be  the  means 
of  taking  double  toll  from  interstate  commerce,  if  the  corporation's  tangible 
property  in  the  state  were  also  taxed  on  its  value  to  the  company  as  a 
going  concern.  The  Connecticut  statute,  however,  simply  taxes  such  prop- 
erty at  its  fair  market  value.  Moreover,  the  excise  tax  is  stated  to  be  in 
lieu  of  any  other  taxes  on  moneys  and  bills  receivable  and  all  other  taxes 
on  the  privilege  of  doing  business,  and  the  decision  in  Galveston  H.  &  S. 
A.  Ry.  V.  Texas,  supra,  footnote  6,  hints  that  any  "in  lieu"  provision  will 
prevent  the  tax  being  held  invalid  on  this  ground.  Ibid.,  at  pp.  226-7,  in- 
terpreting Maine  v.  Grand  Trunk  Ry.,  supra,  footnote  5. 

'*(1910)  216  U.  S.  1,  30  Sup.  Ct.  190.  The  doctrine  of  that  case  may 
be  tersely  stated  as  follows:  Though  the  subject  of  the  tax  is  a  proper 
one,  if  the  measure  operates  to  take  account  of  extra-territorial  values, 
the  tax  is  invalid.  The  complainant  in  that  case  was  a  telegraph  corpora- 
tion whose  interstate  and  intrastate  business  were  necessarily  integrated, 
but  subsequent  cases  have  held  that  the  same  doctrine  will  be  applied  in 
the  case  of  any  corporation  doing  both  kinds  of  business.  Looney  v.  Crane 
Co.  (1917)  245  U.  S.  178,  38  Sup.  Ct.  85;  International  Paper  Co.  v.  Massa- 
chusetts (1918)  246  U.  S.  135,  38  Sup.  Ct.  292. 

"Even  the  Connecticut  majoritv  in  the  principal  case  admitted  this. 
Underwood  Typewriter  Co.  v.  Chamberlain  (Conn.  1919)  108  .A.tl.  154.  159. 
See  also  Mr.  lustice  Brown's  opinion  in  Union  Refrigerator  Transit  Co.  v. 
Kentucky  (1905)  199  U.  S.  194,  202-4,  26  Sup.  Ct.  36,  where  his  language 
clearly  indicates  that  power  over  and  protection  to  the  recipient  or  source 
of  income  will  be  held  essential  to  jurisdiction  to  levy  an  income  tax. 

^Underwood  Typewriter  Co.  v.  Chamberlain,  supra,  footnote  14,  at  pp. 
159,  160. 

"(1919)  250  U.  S.  459,  39  Sup.  Ct.  522.  In  this  case  the  city  of  St. 
Louis,  in  addition  to  an  ad  valorem  property  tax,  levied  a  tax  of  one 
dollar  on  every  one  thousand  dollars  of  sales  of  all  goods  manufactured 
by  the  company  in  St.  Louis,  even  though  some  of  the  goods  were  shipped 
to  warehouses  outside  the  state  and  sold  to  purchasers  outside.  The  court 
declared  that  this  method  of  taxation  merely  postponed  the  collection  of  an 
amount  which  might  have  been  levied  as  soon  as  the  goods  were  manufac- 
tured.   See  footnote  18,  infra. 
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an  excise  on  the  manufacture  of  all  goods  maniLfactured  within  a 
state,  measured  by  their  sale  value,  is  valid.  If  this  is  so,  a  tax 
measured  by  the  income  from  the  sales  must  also  be  valid  and  there- 
fore the  Underwood  Co.  coiild  hardly  claim  unfair  treatment  when 
forty-seven  per  cent,  of  its  net  income  was  declared  to  be  within 
Connecticut's  reach. 

Yet  this  content ion^'^  is  fundamentally  sound  and  if  disregarded 
will  unduly  complicate  the  questions  as  to  the  situs  of  income  which  are 
certain  to  arise  with  increasing  frequency  as  the  income  tax  becomes 
more  general.  At  first  blush  the  St.  Louis  case  may  appear  sound,  but 
careful  analysis  will  reveal  that  the  value  of  a  commodity  at  the  fac- 
tory is  obviously  not  its  sale  value,  unless  we  assume  that  manufac- 
turing is  the  sole  factor  in  producing  income. ^^  The  cases  which  have 
gone  into  this  matter  most  thoroughly^''  are  probably  sound  in  their 
contention  that  income  may  be  taxed  where  earned,  regardless  of  any 
power  over  the  recipient,  but  they  have  not  squarely  faced  the  fact 
that  manufacturing,  selling,  bill-collecting  and  advertising  all  con- 
tribute to  the  income  derived  from  the  sale  of  any  commodity.  Just 
how  much  each  contributes  is  no  easy  matter  to  decide.  The  Con- 
necticut statute  plainly  avoids  the  whole  question-"  and  probably  no 
statute  could  provide  an  exact  rule,  for  in  the  last  analysis  there  must 
be  an  element  of  speculation  in  the  matter.  But  it  is  submitted  that 
the  corporation  itself  could  make  a  far  better  guess  than  the  state. 
Under  modem  methods  of  accounting,  a  corporation  could  easily  draw 
up  an  income  account  analyzing  and  allocating  costs  in  such  a  way 
as  to  show  the  amount  of  net  income  earned  in  each  state  where  it 
does  business,  and  if  the  states  were  allowed  to  tax  that  amount  only 
we  would  be  brought  squarely  within  the  rule  that  a  state  may  tax 

"Mr.  Justice  Wheeler,  who  dissented  from  the  Connecticut  majority, 
upheld  this  contention.  To  do  so,  he  interpreted  the  St.  Louis  case  as 
holding  that  the  goods  were  taxable,  not  at  their  sale  value,  but  at  their 
value  at  the  factory.  It  is  to  be  hoped  the  United  States  Supreme  Court 
will  see  its  way  clear  to  interpret  the  case  the  same  way.  See  footnote 
18,  infra.  Justice  Wheeler  also  reasoned  that  a  tax  on  net  income  was 
analogous  to  a  tax  on  capital  stock,  and  since  the  Connecticut  statute  pro- 
vided no  maximum  amount  it  was  invalid  under  Looney  v.  Crane  Co., 
supra,  footnote  13;  see  18  Columbia  Law  Rev.  168. 

"If  the  Underwood  Co.  had  no  distributing  force  the  value  of  a  type- 
writer at  the  factor\-  would  plainly  be  the  price  a  wholesaler  would  pay 
for  it.  The  fact  that  the  Underwood  Co.  happens  to  be  its  own  wholesaler 
cannot  make  the  article  worth  more  at  that  time.  The  logical  result  of  the 
St.  Louis  case  is  that  the  state  of  manufacture  and  the  state  of  sale  can 
both  tax  the  sale  on  different  theories.  The  federal  income  tax  also  takes 
its  toll  from  the  same  transaction,  and  if  the  state  of  incorporation  can 
levy  a  general  income  tax  because  of  its  power  over  the  recipient  of  the 
income,  the  same  sale  would  be  taxed  four  times  on  different  theories.  For 
an  excellent  argument  against  allowing  the  last-mentioned  tax,  see  32  Har- 
vard Law  Rev.  654-5. 

"U.  S.  Glue  Co.  r.  Oak  Creek,  (1915)  161  Wis.  211,  153  N.  W.  241,  aff'd, 
supra,  footnote  8;  Shaffer  v.  Howard   (D.  C.  1918)   250  Fed.  873. 

^This  appears  plain  if  we  assume  a  foreign  corporation  owning  a  million 
dollar  warehouse  in  Connecticut  and  leasing  a  million  dollar  warehouse 
in  each  of  four  other  states,  and  doing  an  equal  amjount  of  business  in 
each.  Plainly,  one  fifth  of  its  income  would  be  earned  in  each  state,  but 
the  Connecticut  law  would  require  it  to  pay  a  tax  on  much  more  than 
twenty  per  cent  of  its  net  income. 
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only  so  much  of  the  income  of  a  forei^  corporation  as  is  earned 
within  its  jurisdiction.  If  in  addition  to  this  a  further  provision  were 
added  that  in  cases  of  dispute  over  the  fairness  of  the  corjwration's 
allocation,  the  account  should  be  submitted  to  an  administrative  official, 
presumably  of  the  Treasury  Department,  whose  decision  should  be 
final,^^  the  courts  would  be  relieved  of  a  material  number  of  cases 
which  are  more  economic  than  legal  in  character. 


Unfair  Competition  at  Common  Law  and  Under  the  Federal  Trade 
Commission. — Until  the  middle  of  the  nineteenth  century  there  were 
very  few  cases  decided  on  the  doctrine  of  unfair  competition,^  but  with 
the  great  increase  in  competition  incident  to  the  rapid  development  of 
business  in  the  latter  half  of  that  century,  men  devised  innumerable 
schemes  whereby  they  took  unfair  advantage  of  their  rivals,  and  the 
courts  were  forced  to  realize  the  necessity  of  protecting  a  man's  busi- 
ness from  the  sharp  practices  of  his  comi)etitor. 

Perhaps  the  most  common  form  of  unscrupulous  dealing  is  to 
appropriate  or  imitate  the  trade-mark  of  a  person  who  has  a  well- 
established  reputation  in  the  community  for  the  quality  of  his  wares.^ 
Although  the  deception  of  the  public  here  is  often  spoken  of  as  part 
of  the  wrong  committed,^  most  courts  regard  it  merely  as  a  test  to 
determine  whether  or  not  the  plaintiff  has  suffered  injury,  which  is 
the  real  cause  for  complaint.*  Relief  is  of  course  granted  in  such  a  case, 
and  this  is  so  even  where  there  is  no  fraudulent  intent  on  the  part  of 
the  defendant;  the  plaintiff's  right  of  property  in  the  label  or  trade- 
mark being  made  the  basis  of  the  remedy.'^  A  right  of  action  exists 
not  only  against  the  person  who  adopts  the  trade-mark  of  another, 
but  also  against  the  one  who  furnishes  him  with  the  labels^  and  against 
one  who  manufactures  similar  labels,  although  they  may  {wssibly  be 

"A  somewhat  similar  method  has  been  adopted  for  deciding  on  the 
necessity  o£  obstructions  in  navigable  rivers.  26  Stat.  454,  30  Stat.  1151, 
U.  S.  Comp.  Stat.  1916,  §  9910;  Monongohela  Bridge  Co.  v.  United  States 
(1910)  216  U.  S.  177.  195,  30  Sup.  Ct.  356. 

'Nims,  Unfair  Competition  and  Trade-Marks  (2nd  ed.)   §  2. 

'See  "Singer"  Machine  Mnfrs.  v.  Wilson  (1877)  L.  R.  3  A.  C.  376; 
Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.  (C.  C.  1899)  94  Fed.  651;  cf. 
Moet  V.  Couston  (1864)  33  Beav.  578. 

^Cf.  G.  W.  Cole  Co.  V.  American  Cement  &  Oil  Co.  (C.  C.  A  1904)  130 
Fed.  703;  Sartor  v.  Schaden  (1904)   125  Iowa  696,  101  N.  W.  511. 

*C.  F.  Simmons  Co.  v.  Mansfield  Drug  Co.  (1893)  93  Tenn.  84.  23  S.  W. 
165;  Borthwick  v.  The  Evening  Post  (1888)  L.  R.  37  Ch.  D.  449. 

■'McLean  v.  Fleming  (1877)  96  U.  S.  245;  "Singer"  Machine  Mnfrs./ v. 
Wilson,  supra,  footnote  2;  see  G.  W.  Cole  Co.  v.  American  Cement  &  Oil 
Co.,  supra,  footnote  3,  at  p.  705 ;  Leather  Cloth  Co.  v.  American  Leather 
Cloth  Co.  (1863)  4  De  G.  J.  &  S.  *137,  *142;  contra,  Blanchard  v.  Hill 
(1742)  2  Atk.  484;  see  Crawshay  v.  Thompson  (1842)  Man.  &  Gr.  *357— 
the  holding  and  the  dictum  in  these  last  two  cases  are  clearly  not  law  in 
England  today. 

•Hildreth  v.  Sparks  Mfg.  Co.  (C.  C.  1899)  99  Fed.  484;  Hennessy  v. 
Herrmann  (C.  C.  1898)  89  Fed.  669. 
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used  to  replace  those  of  the  plaintiff  which  are  lost."  Where  the  defend- 
ant uses  not  the  technical  trade-mark  of  a  competitor,  but  a  similar 
name  which  is  descriptive  of  the  quality  of  the  goods,  or  which  is  a 
geographical  name,  in  which  the  plaintiff  can  acquire  no  property 
right,  many  courts  refuse  to  grant  relief  where  no  fraudulent  intent 
is  proved;**  while  others,  on  analogy  to  the  trade-mark  cases,  enjoin 
him  even  though  his  motives  may  be  innocent.^  "Where  one  injures 
his  rival  by  a  device  other  than  that  of  passing  his  goods  for  those  of 
the  latter,  the  courts  often  deny  relief,  confusing  the  law  of  trade- 
marks with  the  broader  doctrine  of  unfair  competition. i°  But  this 
narrow  conception  has  been  gradually  extended  to  cover  all  cases  where 
one's  biosiness  is  harmed  by  the  fraudulent  acts  of  a  competitor.^^  Thus 
the  United  States  Supreme  Court  gave  relief  in  a  case  just  the  reverse 
of  those  that  have  been  considered,  namely,  where  the  defendant  palmed 
off  the  property  of  another  as  his  own.^^  In  another  case  the  defend- 
ant was  enjoined  from  making  his  place  of  business  indistinguishable 
from  that  of  his  competitor.^^  Where  one  adopts  the  business  system 
of  a  rival  who  has  built  it  up  at  great  expense,^*  where  one  employs 
similar  literature  in  advertising  his  wares,^^  where  one  interferes  with 

'Farina  v.  Silverlock  (1858)  4  K.  &  J.  650. 

*Brown  Chemical  Co.  v.  Meyer  (1891)  139  U.  S.  540,  11  Sup.  Ct.  625; 
Canal  Co.  v.  Clark  (1871)  80  U.  S.  311.  A  similarity  in  name,  however, 
gives  rise  to  a  presumption  of  fraudulent  intent.  Nims,  op.  cit.,  §§  358, 
359;  cf.  N._K.  Fairbank  Co.  v.  R.  W.  Bell  Mfg.  Co.  (C.  C.  A.  1897)  77 
Fed.  868,  877.  Of  course,  where  the  court  is  satisfied  that  there  is  fraudu- 
lent intent,  the  plaintiff  can  get  relief  in  all  jurisdictions.  Draper  v.  Sker- 
rett  (C.  C.  1902)  116  Fed.  206;  Reddawav  v.  Banham  [1896]  A.  C.  199; 
cf.  Thomas  G.  Plant  Co.  v.  May  Co.  (C.  C.  A.  1900)   105  Fed.  375. 

•Powell  V.  Birmingham  Vinegar  Brewery  Co.  [1896]  2  Ch.  D.  54;  Mill- 
ington  V.  Fox  (1838)  3  Myl.  &  Cr.  338;  see  6  Columbia  Law  Rev.  244. 

"Armstrong  Cork  Co.  v.  Ringwalt  Linoleum  Works  (D.  C.  1916)  235 
Fed.  458;  Westminster  Laundrj'  Co.  v.  Hesse  Envelope  Co.  (1913)  174 
Mo.  App.  238,  156  S.  W.  767;  cf.  Weener  v.  Brayton  (1890)  152  Mass.  101, 
25  N.  E.  46. 

"See  Montegut  v.  Hickson  (1917)  178  App.  Div.  94,  164  N.  Y.  Supp. 
858. 

"International  News  Service  v.  Associated  Press  (1918)  248  U.  S.  215, 
39  Sup.  Ct.  68.  In  this  case  the  court  said  that  the  plaintiff,  as  between 
it  and  the  defendant,  had  a  "quasi  propert\'"  in  the  news  which  the  former 
had  gathered. 

"Weinstock,  Lubin  &  Co.  v.  Marks  (1895)  109  Cal.  529.  42  Pac.  142. 

"Meccano  v.  Wagner  (D.  C.  1916)  234  Fed.  912,  aff'd  (C.  C.  A.  1917) 
246  Fed.  603;  cf.  Prest-O-Lite  Co.  v.  Heiden  (C.  C.  A.  1915)  219  Fed. 
845;  but  cf.  Stein  v.  Morris  (1917)  120  Va.  390,  91  S.  E.  177;  Bumel  v. 
Chown  (C.  C.  1895)  69  Fed.  993;  see  Haskins  v.  Ryan  (1906)  71  N.  J. 
Eq.  575,  64  Atl.  436. 

"Farmers'  Handy  Wagon  Co.  v.  Beaver  etc.  Mfg.  Co.  (C.  C.  A.  1916) 
236  Fed.  731.  But  cf.  Edward  Hilker  Mop  Co.  z:  U.  S.  Mop  Co.  (C.  C.  A. 
1911)  191  Fed.  613,  in  which  relief  was  denied  where  the  purpose  of  the 
advertisements  was  not  to  induce  purchasers  to  buy,  but  to  secure  selling 
agents. 
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the  employees^"  or  customers'"  of  another,  where  suits  are  brought  to 
harass  the  plaintiff/^  in  fact,  in  all  such  cases  where  injury  to  the 
plaintiff's  business  is  the  direct  result  of  the  defendant's  unscrupulous 
acts,  the  courts  now  give  an  adequate  remedy.'*  The  defendant  may 
even  be  held  liable  in  damages  for  conducting  what  would  ordinarily 
be  a  legitimate  business,  where  his  sole  motive  in  so  doing  is  to  injure 
his  competitor.-'^ 

There  still  remain,  however,  cases  where  the  methods  employed  by 
an  unscrupulous  rival  to  deceive  the  public  are  more  subtle  and  evasive, 
and  where  it  is  difficult  for  a  single  competitor  to  prove  that  he  has  been 
damaged;  and  in  many  such  cases  the  courts  have  deprecated  the 
immoral  practices,  but  have  considered  themselves  powerless  to  grant 
relief.-'  But  in  recent  years  statutes  of  the  United  States,  such  as 
the  Sherman  Anti-Trust  Act'-  and  the  Clayton  Act,^^  and  those  of  the 
various  states^*  have  come  to  the  aid  of  the  courts  in  doing  away  with 
some  of  the  chief  factors  which  have  stifled  competition  and  created 
monopolies,  and  a  more  adequate  remedy  has  been  thereby  obtained  for 
suppressing  such  unfair  practices  as  local  price  discrimination,-' 
rebates,-"  fighting  brands,-^  espionage,^*  bogus  independent  compa- 
nies,^" full  line  forcing,^"  and  various  forms  of  boycotts  and  blacklists.^' 

"Hitchman  Coal  &  Coke  Co.  v.  Mitchell  (1917)  245  U.  S.  229,  38  Sup. 
Ct.  65;  Evenson  v.  Spaulding  (C.  C.  A.  1907)  150  Fed.  517;  Standard  Oil 
Co.  V  Doyle  (1904)   118  Ky.  662,  82  S.  W.  271. 

"Sperry  &  Hutchinson  Co.  v.  Louis  Weber  &  Co.  (C.  C.  1908)  161  Fed. 
219;  Standard  Oil  Co.  v.  Doyle,  supra,  footnote  16;  cf.  Citizens'  Light  etc. 
Co.  V.  Montgomery  Light  etc.  Co.  (C.  C.  1909)   171  Fed.  553. 

"Commercial  Acetylene  Co.  v.  Avery  etc.  Co.  (C.  C.  1906)  152  Fed.  642, 
aff'd  (C.  C.  A.  1908)  159  Fed.  935;  Standard  Oil  Co.  v.  Doyle,  supra. 
footnote  16. 

"C/.  Harper  v.  Pearson  (1861)  3  L.  T.  R.  (N.  S.)  547;  Nims,  op.  cit. 
c.  XIX. 

"■Dunshee  v.  Standard  Oil  Co.  (1911)  152  Iowa  618,  626,  132  N.  W. 
371;  Tuttle  v.  Buck  (1909)  107  Minn.  145,  119  N.  W.  946;  but  cf.  Allen  v. 
Flood  [1898]  A.  C.  1. 

"Armstrong  Cork  Co.  v.  Ringwalt  Linoleum  Works,  supra,  footnote  10; 
American  Washboard  Co.  v.  Saginaw  Mfg.  Co.  (C.  C.  A.  1900)  103  Fed. 
281;  Ajello  v.  Worsley  [1898]   1  Ch.  274. 

^=26  Stat.  209,  U.  S.  Comp.  Stat.  1916,  §  8820. 

='38  Stat.  730,  U.  S.  Comp.  Stat.  1916,  §§  8835a-8835o. 

^'N.  Y.  Consol.  Laws  c.  20  (Laws  of  1909  c.  25)  §  340;  Comp.  Stat.  N.  J. 
(1st  Supp.  1911-1915)  1589.  1590;  Cal.  Gen.  Laws  (Deering  1915)  1987. 

^United  States  v.  Great  Lakes  Towing  Co.  (D.  C.  1913)  208  Fed.  72>i. 

="Unitcd  States  v.  Eastman  Kodak  Co.   (D.  C.  1915)  226  Fed.  62. 

'•United  States  v.  Hamburg-American  S.  S.  Lines  (D.  C.  1914)  216 
Fed.  971,  reversed  on  other  grounds  (1916)  239  U.  S.  466,  36  Sup.  Ct.  212; 
United  States  v.  Eastman  Kodak  Co.,  supra,  footnote  26. 

"United  States  v.  Eastman  Kodak  Co.,  supra,  footnote  26. 

=°Virtue  V.  Creamery  Package  Mfg.  Co.  (1913)  227  U.  S.  8,  26.  33  Sup. 
Ct.  202  (semble). 

"United  States  v.  United  Shoe  Machinery  Co.  (D.  C.  1915)  227  Fed.  507. 

"Eastern  States  Lumber  Assn.  v.  United  States  (1914)  234  U.  S.  600,  34 
Sup.  Ct.  951;  United  States  v.  Keystone  Watch  Case  Co.  (D.  C.  1915)  218 
Fed.  502. 
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In  order  to  carry  out  more  effectively  the  purpose  of  such  laws. 
Congress  in  1914  appointed  a  Federal  Trade  Commission,^^  whose  duty 
it  is  to  make  a  thorough  investigation  of  all  "unfair  methods  of  com- 
petition" which  run  counter  to  the  public  interest,  and  whenever 
it  finds  a  concern  employing  such  methods,  to  order  it  to  desist.  While 
the  main  purpose  in  creating  the  commission  was  better  to  curb  the 
illegal  practices  as  defined  by  the  Sherman  Act  and  the  Clayton  Act,^' 
the  wording  of  the  statute  obviously  gives  the  commission  broader 
powers.^*  The  phrase  "unfair  methods  of  competition"  was  purposely 
left  undefined  in  the  statute  so  that  it  might  include  all  devices  which 
would  tend  to  deceive  or  take  unfair  advantage  of  the  public  and  so 
that  it  might  not  be  confined  within  the  narrow  limits  of  existing  law.^' 
For  that  very  reason  the  term  "'unfair  competition"  was  supplanted 
by  ''unfair  methods  of  competition"^"  a  very  technical  meaning  often 
having  been  placed  upon  the  former  term,-*^  which  the  courts  have 
frequently  confused  with  the  law  of  trade-marks.  The  latter  term  is 
of  course  very  broad  and  inclusive,  intended  to  give  the  commission 
wide  scope  in  the  exercise  of  its  judgment,  yet  it  is  sufficiently  definite 
to  guide  the  board  in  its  interpretation,  and  thus  does  not  confer  legis- 
lative j)pwer  upon  the  commission;^**  nor  is  the  commission  vested  with 
judicial  authority,  since  it  is  denied  the  power  to  enforce  its  orders 
except  by  resort  to  the  courts.'^ 

The  commission  has  indeed  justified  its  existence  and  has  adequately 
coped  with  unfair  practices  with  which  the  courts  were  powerless  to 
deal.  Among  other  things,  it  has  prohibited  the  lavish  entertainment 
of  employees  of  customers  who  might  otherwise  buy  of  competing  con- 
cerns ;^'J  it  has  stopped  the  issuance  of  coupouo  in  order  to  induce  cus- 
tomei*s  to  buy,  where  the  certificates  are  redeemable  in  prizes  of  unequal 
value,  the  distribution  of  which  is  determined  by  chance;*^  and  above 
all  it  has  suppressed  unfair  advertisements  which  tend  to  injure  com- 

"=38  Stat.  717.  U.  S.  Comp.  Stat.  1916,  §§  8836a-r. 

"Harlan  &  McCandless,  Federal  Trade  Commission,  §§  26-28;  Kales, 
Contracts  and  Combinations  in  Restraint  of  Trade,  §  154. 

"Harvey  &  Bradford,  Federal  Trade  Commission,  134: — "The  law 
itself  is  mainly  declaratory  of  a  new  ethical  code  in  business  dealings." 

"C/.  U.  S.  Congressional  Record,  63rd  Congress,  2nd  Sess.,  p.  12217. 

*'C/.  ibid.,  p.  12150;  U.  S.  Senate  Reports,  63rd  Congress,  2nd  Sess. 
Vol.  2,  No.  597. 

^"Sce  footnotes  10  and  20,  s^ipi-a. 

''Cf.  Buttfield  V.  Stranahan  (1904)  192  U.  S.  470,  24  Sup.  Ct.  349; 
Field  V.  Clark  (1892)  143  U.  S.  649,  12  Sup.  Ct.  495.  In  both  these  cases 
the  conferring  of  broad  discretionary  power  upon  executive  officials  was 
held  not  to  be  an  unconstitutional  delegation  of  legislative  power. 

^38  Stat.  720,  U.  S.  Comp.  Stat.  1916,  §  8836e. 

"Federal  Trade  Comm.  v.  Rockford  Varnish  Co.  (1918)  Fed.  Trade 
Comm.  Ann.  Rep.  1918,  p.  59,  No.  41 ;  Federal  Trade  Comm.  v.  Flood  & 
Conklin  Co.  (1918)  ihid..  p.  60,  No.  43;  Federal  Trade  Comm.  v.  Warren 
Soap  ^Ifg.  Co.  (1918)  ibid.,  No.  44. 

'Tedcral  Trade  Comm.  v.  J.  H.  Allen  &  Co.  (1918)  ibid.,  p.  65,  No.  98; 
Federal  Trade  Comm.  v.  C.  F.  Bonsor  &  Co.  (1918)  ibid.,  No.  99;  Federal 
Trade  Comm.  v.  Buddha  Tea  Co.  (1918)  ibid..  No.  100. 
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petitors  and  deceive  the  public.*^  On  the  other  hand,  the  federal  coiirts 
have  refused  to  sustain  an  order  of  the  commission  to  desist  from  unfair 
practices  where  the  public  generally  is  not  affected  and  where  the  injured 
individual  has  an  adequate  remedy  at  law.*^  An  order  of  the  com- 
mission was  also  revoked  where  it  interfered  with  a  firm  not  engaged 
in  interstate  commerce.**  Resale  price  maintainance  was  declared  by 
the  board  to  be  an  unfair  method  of  competition  which  was  injurious 
to  the  public,*^  and  the  Supreme  Court  seems  to  have  taken  this  view.*^ 
In  a  recent  case  before  the  commission,*^  the  facts  were  as  follows: — 
Sears,  Roebuck  &  Co.  advertised  that  they  bought  sugar  in  such  large 
quantities  that  they  could  secure  it  at  a  lower  price  than  their  com- 
petitors and  therefore  could  sell  it  more  cheaply.  As  a  matter  of  fact 
they  did  not  purchase  the  sugar  at  a  lower  price  than  their  competitors, 
but  sold  it  at  a  loss  on  condition  that  the  purchaser  buy  other  com- 
modities on  which  a  substantial  profit  was  realized.  The  commission 
ordered  them  to  desist  from  further  advertising  in  this  manner,  and  on 
appeal  from  this  ruling  the  Circuit  Court  of  Appeals  in  Sears,  Roebuck 
&  Co.  v.  Federal  Trade  Commission  (C.  C.  A.,  7th  Cir.  1919)  258  Fed. 
307,  affirmed  the  order,  stating,  however,  that  it  realized  that  the  busi- 
ness standards  of  the  ijetitioner  were  as  high  as  those  prevailing  in  the 
business  world,  and  that  the  action  of  the  commission  was  to  be  taken 
as  a  general  illustration  of  the  better  methods  required  in  the  future. 

The  advertisements  in  this  case  falsely  conveyed  to  the  public  the 
impression  that  as  a  result  of  its  superior  efficiency  the  petitioner's 
prices  were  generally  low,  and  this  induced  many  purchases  and  inci- 
dentally deprived  retail  competitors  of  much  business.  Whether  any 
particular  dealer  suffered  from  such  misrepresentation  is  almost  impos- 
sible to  ascertain,  and  judging  from  the  decided  cases  he  could  get 
no  adequate  remedy  from  the  courts  because  the  injury  is  too  remote** 
and  because  it  would  lead  to  a  multiplicity  of  suits. *^    The  commission 

"Federal  Trade  Comm.  v.  S.  M.  Hexter  &  Co.  (1918)  ibid.,  No.  97; 
Federal  Trade  Comm.  v.  E.  J.  Brach  &  Sons  (1918)  ibid.,  p.  68,  No.  121; 
Federal  Trade  Comm.  v.  Ringwalt  Linoleum  Works  (1918)  ibid.,  p.  65, 
No.  96.  Relief  against  this  last  concern  had  previously  been  denied  to  a 
competitor  in  the  courts.  Armstrong  Cork  Co.  v.  Ringwalt  Linoleum 
Works,  supra,  footnote  10. 

^'Federal  Trade  Comm.  v.  Gratz  (C.  C.  A.  1919)  258  Fed.  314. 

**United  States  v.  Basic  Products  Co.  (C.  C.  A  1919)  260  Fed.  472. 

^'Federal  Trade  Comm.  v.  Colorado  Milling  etc.  Co.  (1918)  Fed.  Trade 
Comm.  Ann.  Rep.  1918,  p.  59,  No.  40;  Federal  Trade  Comm.  v.  Cudahy 
Packing  Co.   (1918)   ibid.,  p.  127;  see  19  Columbia  Law  Rev.  265. 

""United  States  v.  A.  Schrader's  Sons,  Inc.  (U.  S.  Sup.  Ct.,  Oct.  Term., 
1919,  No.  567,  March  1,  1920).  But  the  retailer  who  has  broken  his 
contract  has  no  action  against  the  manufacturer  for  refusing  further  sales 
to  him.     Cudahy  Packing  Co.  v.  Frey  &  Son   (C.  C.  A.  1919)  261  Fed.  65. 

"'Federal  Trade  Comm.  v.  Sears,  Roebuck  &  Co.  (1918)  Fed.  Trade 
Comm.  Ann.  Rep.  1918,  p.  63,  No.  80. 

"C/.  Borthwick  v.  The  Evening  Post,  supra,  footnote  4;  Weener  v. 
Bravton,  supra,  footnote  10,  at  p.  106;  but  cf.  Aunt  Jemima  Mills  Co.  v. 
Rigficy  &  Co.   (C.  C.  A.  1917)   247  Fed.  407. 

"See  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.,  supra,  footnote 
21;  New  York  &  R.  Cement  Co.  r,  Coplay  Cement  Co.  (C.  C.  1890)  44 
Fed.  277;  but  cf.  Pillsbury- Washburn  Flour  Mills  Co.  v.  Eagle  (C.  C.  A. 
1898)  86  Fed.  608. 


NOTES  333 

is  therefore  doing  a  great  public  service  in  granting  relief  in  such  cases. 
It  has  repeatedly  stopped  the  publishing  of  advertisements  which  have 
falsely  described  the  quality  of  goods  for  sale.^°  Business  morality  has 
recognized  that  this  is  an  unfair  method  of  comi)etition.  Is  the  decep- 
tion of  the  public  and  the  resulting  damage  to  comi)etitors  in  the  instant 
case  to  be  less  condemned  because  the  misrepresentation  is  more  subtle 
and  ingenious  ?  The  merchant  has  always  had  the  undoubted  privil^e 
to  "puflP'  his  wares,  and  it  is  not  the  intention  of  the  commission  to 
deprive  him  of  the  privilege,  but  this  does  not  include  the  misrepre- 
sentation of  material  facts,  which  has  always  been  regarded  as  a  tort 
where  it  has  caused  injury.  Although  in  the  principal  case  no  one  had 
been,  perhaps,  sufficiently  injured  by  the  false  representations  to  recover 
damages,  the  methods  employed  by  the  petitioner  were  nevertheless 
intrinsically  unfair,  and  the  commission  seems  to  have  been  clearly 
within  its  powers  in  suppressing  the  advertisement. 


Control  and  the  Independent  CoNTRAC?roR. — "The  real  test  to 
determine  whether  a  person  is  acting  as  a  servant  of  another  is,  to 
ascertain  whether,  at  the  time  when  the  injury  was  inflicted,  he  was 
subject  to  such  person's  orders  and  control."^  "The  test  is :  Whose 
work  is  being  done,  and  who,  during  the  course  of  that  work,  has  or 
exercises  control  over  the  doing  of  that  work?"^  Again  and  again 
do  similar  statements  appear  in  texts^  and  reports,  and  decisions  are 
based  upon  them.    "Because",  it  is  said,  "the  control*  is  in  M,^  S  is  a. 

°"See  footnote  42,  supra. 

^Wood,  Master  and  Servant.  §  317,  quoted  with  approval  in  Indiana 
Iron  Co.  z\  Cray  (1897)   19  Ind.  App.  565,  578,  48  N.  E.  803. 

'McNamara  v.  Leipzig  (1917)  180  App.  Div.  515,  520,  167  N.  Y.  Supp. 
981,  reversed  (1919)   125  N.  E.  244. 

*"The  test  usually  applied  is  whether  the  employer  retains  any  control, 
or  right  to  control,  over  the  means  or  methods  by  which  the  work  is  to 
be  accomplished.  If  he  does,  the  employee  is  a  servant;  if  he  does  not, 
the  other  party  .  .  .  is  an  independent  contractor."  Huffcut,  Agency 
(2nd  ed.)  9.  See  also  Mechem,  Agency  (2nd  ed.)  §  40;  Tiffany,  Principal 
and  Agent,  §  3,  p.  6;  Archer,  Agency,  §  11. 

*Every  employer  has  a  certain  control  over  work  contracted  for  in  that 
he  may  supervise  the  work  in  order  to  see  that  it  conforms  to  the  specifi- 
cations of  a  contract ;  that  is,  he  can  exercise  supervisor^'  control  as  to 
the  results  of  the  work  without  becoming  liable  as  master.  Stagg  v.  Tay- 
lor (1916)  119  Va.  266,  269,  89  S.  E.  237.  The  control  referred  to  here 
is  as  to  the  means  and  method  of  performing  the  work.  Lake  v.  Bennett 
(R.  L  1918)  103  Atl.  145;  Flori  v.  Dolph  (Mo.  1917)  192  S.  W.  949; 
McGee  v.  Stockton  (1916)  62  Ind.  App.  555,  113  N.  E.  388. 

'For  convenience  the  parties  whose  legal  relationship  is  in  question  will 
throughout  be  referred  to  as  M  and  5"  respectivelj' — M  representing  the 
master  or  the  "inactive"  contractor,  as  the  case  may  be,  and  S  the  servant 
of  M,  or  the  independent  contractor  or  his  servant.  There  are  three 
common  types  of  cases:  (a)  where  M  is  master  and  5"  is  his  servant; 
(b)  where  M  is  the  "inactive"  contractor — i.e.,  the  contracting  party  who 
wishes  something  done — and  S  is  the  independent  contractor  who  under- 
takes to  do  it;  (c)  where  M  is  the  "inactive"  contractor  and  S  is  the 
servant  of  X,  an  independent  contractor.  For  the  sake  of  brevity  no  dis- 
tinction between  (b)  and  (c)  will  be  made  in  the  discussion,  since  in 
both  cases  M's  liability  or  non-liability  as  master  for  the  acts  of  S  is 
determinable  by  the  same  considerations  as  to  whether  the  control,  etc.,  is 
in  M  or  not. 
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servant";"^  "because  the  control  is  in  S,  S  is  an  independent  contractor"/ 
Contrast  with  the  foregoing  this  quotation  from  a  recent  Nebraska 
decision:^  "The  right  to  supervise,  control  and  direct  the  work  is  one 
of  the  tests  for  determining  the  nature  of  the  relation  which  exists,  but 
it  is  not  .  .  .  the  sole  test."  This  is  obviously  vastly  different 
from  the  former  statements,  and  although  the  former  are  by  far  the 
more  frequent,  an  attempt  will  be  made  to  show  that  the  latter  is  more 
accurate. 

Who  is  to  have  control  of  the  work,  who  is  to  furnish  the  tools, 
materials  and  labor,  who  is  to  gain  the  profit,  and  who  to  risk  the  loss 
incident  to  an  undertaking,  in  other  words  who  is  the  entrepreneur, 
is  determined  by  the  agreement  between  the  parties.  It  is  a  striking 
fact  that  in  those  cases  decided  ostensibly  upon  the  "control"  doctrine, 
the  party  to  whom  the  agreement  awards  the  control  has  also  other  of 
the  attributes  of  the  entrepreneur.  It  is  an  unusual  case  indeed  in 
which  either  M  or  S  has  the  control  and  nothing  else.^  Therefore,  it 
is  questionable  in  every  case  whether  the  court  is  relying  on  the  ele- 
ment of  control,  having  knowledge  of  the  other  facts  and  intentionaUy 
disregarding  them  as  unimportant,  or  whether,  although  the  court  rests 
its  decision  ostensibly  upon  control  alone,  it  is  not,  perhaps,  influenced 
by  the  fact  that  he  who  has  control  also  exhibits  under  the  terms  of  the 
contract  other  attributes  of  the  entrepreneur. 

Whether  the  correct  interpretation  of  the  courts'  decisions  is  that 
last  suggested  or  not,  it  is  proposed  that  other  clauses  of  the  contract 
besides  that  awarding  control  should  be  considered  in  determining  the 
responsibility  of  M  for  the  torts  of  S.  The  responsibility  of  a  master 
for  the  unauthorized  torts  of  his  servant  committed  while  doing  the 
master's  work,  while  often  assailed,  has  nevertheless  i)ersisted  for  more 
than  a  century,  which  leads  one  to  believe  that  there  must  be  some 
sound  policy  behind  the  rule.  The  desirability  of  making  injuries  to 
persons  or  property  incident  to  carrying  on  an  enterprise  a  part  of  the 
cost  of  operation — as  in  Workmen's  Compensation — suggests  itself. 
This  throws  light  upon  the  often  recurring  statement  in  the  cases  that 
the  test  of  whether  S  is  a.  servant  or  an  independent  contractor  is: 
Whose  work  is  being  done ;  if  it  is  M's,  S  is  a.  servant;  if  it  is  his  own,  S 
is  an  independent  contractor.  This  test  is  generally  recognized,  but  it 
is  just  as  generally  added  that  the  determination  of  whose  business  S 

•Simmons  v.  Lumber  Co.  (1917)  174  N.  C.  220,  227,  93  S.  E.  736; 
Coles  V.  Boston  &  Me.  R.  R.  (1916)  223  Mass.  408,  414,  111  N.  E.  893; 
Gordon  v.  Roberts  (1916)  30  Cal.  App.  76,  78,  157  Pac.  15. 

'The  Satilla  (C.  C.  A.  1916)  235  Fed.  58;  Gall  v.  Detroit  Journal  Co. 
(1916)  191  Mich.  405,  409,  158  N.  \V.  36;  McCke  v.  Stockton,  supra,  foot- 
note 4;  Flori  v.  Dolph,  supra,  footnote  4. 

"Barrett  v.  Selden-Breck  Const.  Co.  (Neb.  1919)   174  N.  W.  866,  868. 

'The  case  is  unusual  because  it  is  very  unlikely  that  M  will  give  the 
entire  control  to  someone  else  if  he  is  risking  the  loss  and  has  all  the 
other  interests.  He  would  at  least  wish  to  retain  the  right  to  control. 
The  converse  is  also  unlikely.  If  il/  has  given  out  the  work  to  S  and 
the  latter  is  to  furnish  the  materials,  risk  the  loss,  etc.,  the  only  interest 
M  now  has  in  the  control  of  the  work  is  as  to  its  result  and  that  is  not 
ordinarily  considered  as  "control".     See  footnote  4,  supra. 
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is  carrying  on  depends  upon  who  has  control  of  the  -work.^"  That  this 
is  unsound  app)ears  when  a  case  in  which  control  is  s^rregated  in  one 
party  is  examined.  Suppose  M,  desiring  a  house  to  be  built,  furnishes 
the  material,  hires  and  pays  the  workmen,  bears  the  risk  of  profit  and 
loss,  but  since  he  knows  nothing  about  building,  employs  S  under  a 
contract  giving  him  complete  control  of  construction.  Would  a  court 
in  such  a  case  hold  that  S  is  employed  in  his  own  business?  Similarly, 
if  M  wishes  to  retain  the  right  of  full  control  over  the  construction, 
with  all  the  other  elements  previously  mentioned  apportioned  to  S, 
it  would  seem  equally  dubious  to  say  that  S  is  doing  M's  business.  To 
determine  whose  business  is  being  done  is  to  determine  who  is  the 
entrepreneur.  The  attributes  which  distinguish  the  entrepreneur  from 
the  capitalist  and  the  wage  earner  are  (1)  control,  (2)  supplying  the 
tools,  material  and  labor,  (3)  the  right  to  profits,  and  (4)  the  risk  of  loss. 
The  party  to  the  contract  who  under  its  terms  shows  the  majority  of 
these  attributes,  is  the  entrepreneur,  i.  e.,  the  business  is  his.^^ 

But,  one  might  argue,  since  in  most  cases  the  control  rests  with 
him  whose  business  is  being  done,  it  is  simpler  to  disregard  every- 
thing except  control  and  have  a  simple  rule  which  in  the  majority  of 
cases  reaches  the  same  result  as  if  all  the  elements  had  been  consid- 
ered. A  sufficient  objection  to  this  test  is  that  it  is  sometimes  necessary, 
in  applying  it,  arbitrarily  to  assume  a  fact  which  does  not  appear  from 
the  evidence.  A  recent  New  York  case.  McNamara  v.  Leipzig  (1919) 
125  N.  E.  244,^2  shows  the  result  of  attempting  to  apply  the  control 
test  at  any  cost.  In  that  case,  the  defendant  made  a  written  contract 
with  a  garage  company  under  which  the  latter  for  a  fixed  sum  agreed 
to  supply  a  car  and  chauffeur,  pay  all  operating  expenses  and  put  it 
at  the  defendant's  disposal  for  three  months.  The  defendant  could 
call  for  the  car  and  chauffeur  at  any  time,  day  or  night,  and  direct 
when  and  where  he  should  be  driven.  Who  had  the  right  under  the 
contract  to  control  the  operation  is  not  clear.  While  the  chauffeur  was 
driving  through  a  street  specifically  designated  by  the  defendant, 
he  hit  and  killed  the  plaintiff's  intestate.  The  lower  court,  after  finding 
that  under  the  written  contract  the  control  was  in  the  defendant,  felt 
bound  to  hold  the  defendant  liable.  The  Court  of  Appeals  reversed 
the  judgment  since  it  seemed  to  that  court  that  the  chauffeur  was 
employed  in  the  garage  company's  business  in  driving  the  defendant 
and,  therefore,  the  defendant  should  not  be  responsible.  However, 
apparently  feeling  bound  by  the  "control"  doctrine,  the  court  declared 
that  the  garage  company  exercised  control.  It  would  seem  that  in 
this  case  the  question  whether  the  defendant  or  the  garage  company 

"Hartell  v.  Simonson  &  Son  Co.  (1916)  218  N.  Y.  345.  113  N.  E. 
255;  Standard  Oil  Co.  -J.  Anderson  (1909)  212  U.  S.  215,  29  Sup.  Ct.  252. 
See  dissenting  opinion  of  Miller,  /.,  in  Schmedes  v.  Deffaa  (1912)  153 
App.  Div.  819,  822,  et  seq.,  138  N.  Y.  Siipp.  931,  adopted  bv  the  Court  of 
Appeals  in  (1915)  214  N.  Y.  675,  108  N.  E.  1107;  McNamara  v.  Leipzig, 
supra,  footnote  2. 

"Attention  should  be  called  to  the  fact  that,  according  to  some  de- 
cisions, the  test  in  determining  who  is  an  emploj'er  within  the  meaning 
of  a  \\'orkmen's  Compensation  Act  is  not  whether  the  common  law  rela- 
tion of  master  and  servant  exists.  In  re  Rheinwald  (1915),  168  App.  Div. 
425,  153  N.  Y.  Supp.  598;  Matter  of  Dale  v.  Saunders  Bros.  (1916),  218 
N.  Y.  59;  112  N.  E.  571  ;  see  16  Columbia  Law  Rev.  610. 

"Reversing  McNamara  v.  Leipzig,  supra,  footnote  2. 
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had  control  was  immaterial  since  the  other  three  attributes  of  the 
entrepreneur  (ownership  of  the  tools,  right  to  profit,  and  risk  of  loss) 
were  exhibited  by  the  garage  company,  and  the  court  might  properly 
have  decided  that  the  chauffeur  was  engaged  in  the  garage  company's 
business  without  asserting  that  the  company  had  control  when,  in  view 
of  the  terms  of  the  written  contract,  this  finding  was  exceedingly 
doubtful. 


The  Measure  of  Liability  of  a  Municipal  Corporation  to  the 
Original  Holder  of  Invalid  Bonds. — The  question  as  to  the  right  of  a 
person  to  recover  from  a  municipal  corporation,  when  he  has  parted 
with  value  to  it  in  return  for  its  void  promise,  is  one  on  which  there 
is  much  conflict  of  authority.^  An  interesting  phase  of  the  problem  is 
presented  by  the  case  of  City  of  Henderson  v.  Winstead  (Ky.  1919) 
215  S.  W.  527.  Pursuant  to  a  state  statute,^  which  was  later  held 
to  be  unconstitutional,^  and  to  an  ordinance  passed  thereunder,  the 
city  had  issued  certain  street  improvement  bonds,  which  the  plaintiff 
Winstead  piirchased  from  the  city,  giving  his  check  in  payment  there- 
for. In  an  action  of  assumpsit  for  money  had  and  received,  the  court 
permitted  him  to  recover  from  the  city  the  money  paid  for  the  invalid 
bonds,  saying  that  it  was  merely  compelling  the  city  to  refund  to  the 
plaintiff  the  money  obtained  from  him  without  consideration.* 

In  two  cases  where  recovery  was  denied  under  similar  circumstances, 
in  New  Jersey'^  and  New  York®  respectively,  the  court  argued,  broadly, 
that  where  the  city  had  no  power  to  contract,  either  granted  by  stat- 
ute or  implied  by  the  law,  no  liability  to  pay  should  be  imposed  by 
the  court  upon  the  city,  since  to  do  so  would  be  to  accomplish  indi- 
rectly exactly  what  the  limitations  dictated  by  statute  and  by  public 
policy  were  designed  to  prevent — namely,  the  payment  of  the  amount 
unlawfully  contracted  for.  The  New  Jersey  court,  which  refused  to 
allow  a  recovery  in  assumpsit  for  money  had  and  received,  hinted  that 
the  lender  might  perhaps  have  recovered  in  equity  on  the  theory 
that  he  was  subrogated  to  the  rights  of  those  creditors  of  the  city  who 
had  been  paid  with  his  money,  and  seems  to  have  held  merely  that  no 
action  at  law  would  lie.''  The  New  York  court  seems  to  have  held 
that  the  plaintiff  could  not  recover  in  his  own  right  at  law  or  in  equity, 

H  Columbia  Law  Rev.  67;  Woodward,  Quasi-Contracts,  §  16L 

=Ky.  Stat.  (1915)  §  3459a. 

'Hickman,  Mayor  v.  Kimbley  (1914)  161  Ky.  652,  171  S.  W.  176. 

*The  grounds  of  the  decision  are  set  forth  at  length  in  City  of  Hender- 
son V.  Redman  (Ky.  1919)  214  S.  W.  809,  relied  on  in  the  instant  case. 

"Town  of  Hackettstown  ads.  Swackhamer  (1874)  2>7  N.  J.  L.  191. 

•Wells  V.  Town  of  Salina  (1890)  119  N.  Y.  280,  23  N.  E.  870. 

^"The  lender  of  such  money  may,  perhaps,  have  his  redress  .  .  . 
by  a  recourse  to  equity,  asking  to  be  subrogated  to  the  rights  of  those 
creditors  who  have  received  his  money,  instead  of  having  their  debts  paid 
by  the  corporation  .  .  .  But  whether  the  owner  of  this  paper  be  remedi- 
less or  not,  it  is  enough  for  the  present  purpose  to  say  that  there  is  no 
apparent  ground  on  which  this  money,  thus  illegally  loaned,  can  be  recov- 
ered in  an  action  at  law."  Town  of  Hackettstown  ads.  Swackhamer,  supra, 
footnote  5,  at  p.  197.     Cf.  North  Bergen  v.  Eager  (1879)  41  N.  J.  L.  184. 
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and  in  view  of  the  court's  attitude,  it  seems  doubtful  whether  it  would 
have  permitted  a  recovery  on  the  theory  of  subrogation,  even  if  the 
pleadings  had  been  proper  and  the  proof  sufficient  to  show  that  the 
expenditure  had  been  lawfiil  and  provident. 

These  two  cases  were  severely  criticised  by  the  Supreme  Court  of 
South  Carolina  in  Luther  v.  'Wheeler,^  which  held  that  recovery  wo\ild 
be  allowed  in  an  action  for  money  had  and  received.  The  court 
reasoned  that  since  the  purpose  of  the  statutory  limitations  and  of  the 
judicial  interpretations  denying  the  city's  liability  is  to  protect  the 
taxpayers  from  burden,  recovery  should  be  allowed  when  no  unauthor- 
ized burden  would  be  imposed  and  when  there  is  a  strong  equity  in 
the  plaintiff.  But  the  rule  was  laid  down  that  recovery  was  to  be 
measured  not  necessarily  by  the  amount  the  lender  had  parted  with, 
but  by  the  benefit  the  city  had  received — that  is,  by  the  amount  the 
city  still  retained  or  had  paid  out  providently  for  lawful  and  neces- 
sary purposes.  The  court  seems  to  have  had  in  mind  the  notion  of 
equitable  restitution^  as  applied  in  quasi-contractual  recoveries,  limited, 
however,  in  cases  where  the  policy  of  the  law  is  to  protect  the  defend- 
ant from  its  own  improvidence,  to  a  recovery  measured  either  by  the 
amount  of  money  retained  by  the  defendant  or  providently  expended  by 
it  for  lawful  purposes. 

There  seems  to  be  an  analogy  in  the  case  of  a  feme  covert  or  an 
infant  who  has  repudiated  his  contract  upon  attaining  his  majority: 
at  common  law  the  courts  would  not  have  enforced  the  contract  made 
by  either  nor  allowed  the  old  action  of  general  assumpsit  for  money 
had  and  received.^"  But  where  restitution  could  be  made,  or  the  rea- 
sons for  the  policy,  which  gave  rise  to  the  rules  of  law  protecting  the 
feme  covert  or  the  infant  from  their  contracts  ceased  to  apply — i.  e., 
where  the  feme  covert  or  the  infant  still  had  the  money  or  the  res, 
or  had  used  the  money  to  discharge  pre-existing  obligations  which  were 
legally  or  equitably  binding  on  him — then  the  claimant  could  ask 
for  restitution  in  equity,  which  would  lead  to  recovering  what  the 
woman  or  the  infant  still  had  left  of  the  money  or  substituted  res, 

•(1905)  73  S.  C.  83,  52  S.  E.  874. 

This  case  was  followed  in  Butts  Countv  v.  Jackson  Banking  Co.  (1908) 
129  Ga.  801,  60  S.  E.  149,  in  which  it  Was  held  that  a  bank  which  had 
extended  a  book  credit  to  the  county  as  a  loan,  in  return  for  the  latter's 
void  notes,  was  subrogated  to  the  rights  of  the  count>''s  creditors  whose 
lawful  claims  it  had  paid. 

'Cf.  the  dictum  of  Mr.  Justice  Field  in  Marsh  v.  Fulton  County  (1870) 
77  U.  S.  676,  684: — "We  do  not  mean  to  intimate  that  liabilities  may  not 
be  incurred  by  counties  independent  of  the  statute.  Undoubtedly  they 
may  be.  The  obligation  to  do  justice  rests  upon  all  persons,  natural  and 
artificial,  and  if  a  county  obtains  money  or  propert>'  of  others  without 
authority,  the  law,  independent  of  the  statute,  will  compel  restitution  or 
compensation.  But  this  is  a  ver>'  different  thing  from  enforcing  an  obliga- 
tion attempted  to  be  created  in  one  way,  when  the  statute  declares  that 
it  shall  only  be  created  in  another  and  different  way." 

This  dictum  seems  to  have  been  literally  followed  in  Flovd  County  v. 
Owego  Bridge  Co.  (1911)  143  Ky.  693,  137  S.  W.  237,  where  the  court 
decreed  that  if  the  county  refused  to  pay  for  the  bridges  built,  the  builder, 
though  he  could  not  get  the  money,  was  entitled  to  retake  the  bridges 
and  materials  supplied  by  him.  See  Municipal  Security  Co.  v.  Baker 
County  (1901)  39  Ore.  396,  65  Pac.  369. 

"See  Woodward,  op.  cit..  §§  68,  69;  Keener,  Quasi-Contracts,  20.  336 
et  seq. 
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and  the  claimant  would  be  subrogated  to  the  rights  of  those  creditors 
whose  claims  the  borrower  had  tried  to  discharge  with  his  money.'^^ 

The  coiirts  which  have  allowed  this  form  of  relief  in  the  action  of 
assumpsit  for  money  had  and  received  have  retained  the  defences  that 
the  city  would  have  had  in  an  action  in  equity  for  restitution;  the 
measure  of  recovery  being  not  the  money  which  the  plaintiff  parted 
with,  but  the  amount  that  the  city  still  had  or  had  paid  out  providently 
for  lawful  and  necesary  purposes. ^^  This  is  an  illustration  of  the  way 
in  which  a  court  of  law,  having  taken  over  a  form  of  relief  previously 
granted  by  equity,  has  applied  equitable  principles  in  determining  the 
measure  of  relief.^^  The  measure  of  recovery,  then,  in  these  invalid 
bond  cases,  should  be  governed  by  the  measure  of  restitution  in  equity, 
subject  to  the  policy  of  the  law  to  protect  municipalities  from  their 
own  improvidence.  The  court  in  the  instant  case  seemed  to  say  that 
the  plaintiff  was  entitled  to  get  back  what  money  he  parted  with. 
However,  it  does  not  appear  whether  or  not  the  city  had  misused  the 
money,  so  the  amount  of  recovery  may  incidently  have  coincided  with 
the  amount  he  parted  with ;  the  argument  of  the  court  in  City  of  Hen- 
derson V.  Redman^*  would  indicate  that  it  recognized  this  distinction. 

"In  MacGreal  v.  Taylor  (1897)  167  U.  S.  688,  17  Sup.  Ct.  961,  the  court 
decreed  that  the  petitioner  was  subrogated  to  the  rights  of  the  infant's- 
creditors  and  could  foreclose  the  liens  they  held  on  the  property;  the 
proceeds  of  the  sale  were  to  be  distributed  as  follows :  first,  to  discharge 
the  liens;  second,  the  infant  to  get  the  value  of  the  property  at  the  time 
the  trust  deed  which  he  had  repudiated  was  executed ;  the  rest  to  go  to 
the  petitioner,  since  that  represented  his  money  which  the  infant  had  ex- 
pended for  improvements  to  the  property,  and  was  in  effect  restoring  to 
him  so  much  of  his  money  as  the  infant  still  retained. 

"But  cf.  Paul  V.  Kenosha  (1867)  22  Wis.  256;  see  Long  v.  Lemoyne 
Borough  (1908)  222  Pa.  311,  71  Atl.  211. 

"See  Ames,  Legal  History,  162  et  seq. 

Another  example  is  the  development  of  the  old  common  law  action  of 
account,  with  its  peculiar  defenses.  So  also,  in  the  case  of  an  infant  who 
had  avoided  his  contract,  recovery  was  allowed  in  assumpsit  for  goods 
sold  and  delivered,  but  the  measure  of  recovery  was  not  the  value  of  the 
goods,  but  the  benefit  to  the  infant.  Hall  v.  Butterfield  (1879)  59  N.  H. 
354;  cf.  Ex  parte  Unity  etc.  Assn.  (1858)  3  De  G.  &  J.  *63. 

^*Supra,  footnote  4. 
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The  Uniform  Fraudulent  Conveyances  Act. — On  August  24,  1918, 
the  Commissioners  on  L^niform  State  Laws  adopted  the  final  draft  of 
an  "Act  concerning  fraudulent  conveyances  and  to  make  uniform  the 
law  relating  thereto",  and  already  the  statute  thus  oflFered  has  found 
place  among  the  laws  of  eight  states.^ 

This  code  was  adopted  by  the  Commissioners  only  after  considera- 
tion extending  over  the  space  of  three  years,  and  the  draftsman  was 
Professor  William  Draper  Lewis  of  Pennsylvania.  As  a  model  of 
conciseness,  consisting,  as  it  does,  of  but  twelve  operative  sections,  it 
should  commend  itself  to  the  legislatures  of  the  States  which  have  yet 
to  consider  it. 

It  should  not,  however,  be  taken  as  either  abolishing  the  general 
conceptions  now  obtaining  in  this  division  of  our  law,  or  as  rendering 
unnecessary  any  further  study  of  the  law  as  it  stood,  say,  on  the  day 
before  the  Commissioners  accepted  the  final  draft.  The  Commissioners, 
indeed,  do  not  suggest  any  such  idea;  on  the  contrary  they  state  their 
own  opinion  of  the  statute's  chief  merit  to  be  merely  that  ''if  properly 
enforced,  it  will  give  a  known  certainty  to  the  law  which  it  does  not 
now  possess."^ 

L^nquestionably  the  new  law  will  have  that  effect  in  one  of  its  two 
aspects.  In  its  task  of  describing  the  fraudulent  transfer  it  uses 
language  of  modern  times  which  Professor  Lewis  has  drawn  from  the 
great  body  of  case  law  and  comment  whose  growth  started,  soon  after 
the  enactment  of  the  first  great  statute  of  fraudulent  conveyances,  with 
that  reading  which  Coke  gave  in  the  guise  of  a  report  of  the  case  of  one 
Twyne.  In  defining  insolvency  (§  2),  debt  (§  1),  consideration  (§  3), 
conveyance  (§  1)  and  transfers  by  an  insolvent  (§4),  the  statute 
accomplishes  its  declared  purpose  of  bringing  into  uniform  operation 
the  rules  now  prevailing  in  the  great  majority  of  jurisdictions.  These 
rules  exclude  those  ideas  which  Chancellor  Kent,  following  the  unfor- 
tunate lead  of  Lord  Hardwicke,  had  tied  up  in  the  grand  conception  of 
an  irrebuttable  presumption  of  fraudulent  intent  in  connection  with 
gifts.  Likewise  two  more  sections  (§§5  and  6)  relating  to  transfers 
by  persons  about  to  enter  into  new  circumstances  likely  to  result  in 
the  incurring  of  debts,  are  invaluable  in  their  manner  of  expression. 
Then  we  find  two  sections  (§§2  and  8)  dealing  with  the  partnership, 
and  they  well  serve  their  purpose  by  clearly  defining  the  case  when  a 
firm  may  be  considered  as  insolvent,  and  when  a  transfer  of  its  assets 
may  be  taken  to  be  fraudulent  as  to  its  creditors.  The  official  notes 
confess  in  this  last  connection  a  doubt  whether  the  statutory  statement 

'Arizona,  Laws  1919  c.  131;  Delaware,  Laws  1919  c.  207;  Michigan, 
Laws  1919,  No.  310;  New  Hampshire  Laws,  1919,  c.  63;  New  Jersey,  Laws 
1919  c.  213;  South  Dakota,  Laws  1919  c.  209;  Tennessee,  Laws  1919,  No. 
125;  Wisconsin,  Laws   1919,  c.  470. 

^Proceedings,  Twentv-eiphth  Annual  Meeting,  Commissioners  on  Uni- 
form State  Laws   (1918)   350. 
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represents  the  weight  of  authority,  for  authority  is  in  much  confusion  on 
the  subject  of  the  fraudulent  aspects  of  partnership  transfers;  but  the 
present  reviewer  thinks  that  it  does. 

Language  of  definition,  however,  obviously  would  be  dangerous  if 
left  standing  alone  in  the  description  of  the  fraudulent  transfer;  and 
the  draftsman  recognizes  this  in  the  seventh  section,  which  provides 
that  "every  conveyance  made  and  every  obligation  incurred,  with  actual 
intent,  as  distinguished  from  intent  presumed  in  law,  to  hinder,  delay 
or  defraud  either  present  or  future  creditors,  is  fraudulent  as  to  botl'. 
present  and  future  creditors."  This  is  an  admirable  statement  of  the 
general  idea  prevailing  in  most  jurisdictions,  and  will  serve  to  catch 
the  cases  not  covered  by  the  more  precise  language  of  the  other  sections. 
It  is,  as  the  official  notes  state,  "practically  identical  with  the  13th 
Elizabeth";  identical,  that  is,  in  the  principle  that  a  statute  such  as 
was  the  thirteenth  of  Elizabeth  is  to  be  known  today  as  the  courts  and 
writers  meanwhile  have  read  it,  not  as  it  may  have  once  been  written. 

But  the  fact,  that  the  official  notes  accompanying  the  statute  must 
perforce  refer  to  the  prototype  of  Elizabeth's  time,  should  serve  to 
warn  courts  and  practitioners  not  to  read  the  present  act  in  its  other 
aspect  without  a  knowledge  of  history,  and  of  the  law  as  it  stood  when 
the  new  law  was  adopted.  After  describing  the  fraudulent  transfer 
the  statute  proceeds  to  speak  of  what  the  injured  creditor  may  do.  The 
eleventh  section  carefully  provides  that  in  any  case  not  covered  by 
preceding  language  ''the  rules  of  law  and  equity  including  the  law 
merchant,  and  in  particular  .  .  .  the  effect  of  .  .  .  bank- 
ruptcy or  other  invalidating  cause,  shall  govern."  By  this  general 
language  should  any  court,  ignorant,  if  such  a  thing  were  pos- 
sible, of  history  and  certain  pragmatic  conceptions  obtaining  in 
both  law  and  equity,  be  saved  from  too  free  a  reading  of  the  sections 
(§§9  and  10)  relating  to  the  rights  of  creditors  whose  claims  have 
matured  and  the  rights  of  those  whose  claims  have  not  matured. 
Neither  of  those  sections  says  anything  about  a  most  important  matter, 
but  the  general  section  above  mentioned  must  have  been  intended  to 
save  the  reference.  The  point,  however,  is  so  important  that  no  com- 
ment upon  the  statute  should  omit  its  mention. 

The  point  is  simply  this,  that  no  sound  doctrine  has  allowed  the 
single  creditor  to  attack  a  fraudulent  transfer  except  by  way  of,  and 
in  the  course  of,  a  realization  of  his  debt  as  expressed  in  a  judgment 
first  obtained  against  the  debtor.  The  attack  may  be  made  in  a  variety 
of  ways,  by  levy  on  the  transferred  assets  in  spite  of  the  conveyance, 
by  judgment  creditor's  bill  in  equity,  by  supplementary  proceedings 
constituting  a  modern  substitute  for  the  remedy  last  mentioned,  and 
so  forth;  but  always  the  proceedings  are  at  the  foot  of  the  judgment. 
The  latter  may  not  be  technically  a  judgment, — for  example,  it  may 
be  a  money  decree  in  chancery, — but  it  must  be,  after  all  is  said  and 
done,  some  fiat  of  a  judicial  nature  giving  the  creditor  the  right,  which 
previously  he  did  not  have,  of  interfering  with  his  debtor's  property. 
The  fraudulent  transfer  of  itself  gave  no  such  right,  and  the  statute 
of  Elizabeth  was  not  intended  to  confer  that  sort  of  favor. 

It  is  different  only  in  detail,  but  not  in  principle,  with  statutory 
liquidations  in  the  way  of  bankruptcy,  corjwrate  dissolutions,  and  the 
like.  There  the  debtor's  assets  pass  into  the  hands  of  the  court  for 
distribution,  and  it  is  considered  that  among  those  assets  are  the  items 
of  property  that  the  debtor  may,  within  a  reasonable  time  previously, 
have  fraudulently  conveyed.     The  liquidating  officer,  being  vested  by 
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statute  with  the  title  to  the  debtor's  effects,  takes  title  also  to  property 
fraudulently  transferred,  and  hence  he  can  maintain  a  plenary  suit 
for  the  recovery  of  that  property  or  its  value.  How  all  of  this  came 
to  pass  is  part  of  the  history  of  bankruptcy,  but  it  is  clear  beyond  the 
need  of  words  today. 

None  of  this  should  be  forgotten  in  reading  the  new  statute.  The 
section  (§9)  relating  to  matured  claims,  indeed,  hardly  requires  any 
warning;  speaking,  as  it  does,  of  "attaching  or  levying  execution  upon 
the  property  conveyed"  as  an  alternative  to  a  bill  to  "have  the  con- 
veyance set  aside  or  obligation  annulled."  All  of  this  refers  clearly  to 
proceedings  at  the  foot  of  a  judgment  by  way  of  levy,  supplementary 
proceedings  or  judgment  creditor's  bill.  But  the  next  section  (§  10) 
would  be  dangerous  without  orientation;  for  it  sajs  that  a  creditor 
whose  claim  has  not  matured  "may  proceed  in  a  court  of  competent 
jurisdiction  against  any  i^erson  against  whom  he  could  have  proceeded 
had  his  claim  matured";  and  thereupon  receive  equitable  relief  in  the 
shape  of  an  injunction,  receivership,  or  the  like. 

This  section,  if  taken  according  to  its  words,  would  be  revolutionary. 
Of  the  many  considerations  which  occur  in  this  regard,  it  might  be 
mentioned  that  the  question  whether  a  transfer  is  fraudulent  as  to 
future  creditors  is  generally  a  matter  of  aniere  pensee,  because  the 
creditor  attacks  after  his  claim  has  matured  and  gone  to  judgment. 
But  for  the  creditor-to-be-perhaps  to  attack  before  he  has  anything  on 
which  he  could  obtain  judgment,  is  to  anticipate  a  future  even  which 
later  might  be  averted,— the  debtor's  insolvency  at  the  time  when  the 
claim  in  quastion  should  mature  and  be  at  last  entitled  to  payment. 
Further,  it  is  to  allow  immediate  litigation,  and  that,  too,  in  equity, 
over  the  validity  of  a  thing  in  posse  which  may  never  become  a  debt, 
whereas  the  debtor  might  well  claim  his  constitutional  right  to  be  sued 
on  a  debt  only  at  law  where  he  may  have  the  benefit  of  a  jury  trial. 

If  these  considerations  be  sound,  the  result  will  probably  be  such  a 
judicial  interpretation  of  the  tenth  section  as  to  deprive  it  of  many, 
if  not  all,  of  its  turbulent  possibilities.  That  task  will  require  some 
hard  straining;  but  such  things,  as  is  shown  by  the  history  of  the 
Statute  of  Uses,  to  mention  a  prominent  example,  have  been  done  with 
the  greatest  ease.  Nor  is  this  circumstance  to  be  heavily  charged 
against  the  new  law.  It  serves  such  a  useful  purix)se,  and  attains  it  by 
such  clear  expression  in  all  its  other  provisions,  as  infinitely  to  out- 
weigh such  burden  as  the  tenth  section  may  lay  upon  the  courts. 

G.  G. 
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Carriers — Acceptance  Xot  'Tor  Purpose  of  Transmission" — Action 
BY  Consignee. — The  A.  Coal  Company  had  a  contract  with  the  plaintiff 
for  coal  f.  0.  b.  the  mine;  and  one  with  the  defendant  railroad  for  fuel, 
under  which  the  Company  was  delinquent.  After  notification  by  the 
railroad  that  it  would  accept  no  further  coal  for  the  plaintiff  while  its 
own  contract  remained  unfulfilkd,  the  Coal  Company  delivered  to  the 
railroad,  cars  consigned  to  the  plaintiff,  from  which  the  railroad 
removed  the  consignment  tags,  taking  over  the  coal  "under  its  con- 
tract". Held,  as  against  the  plaintiff,  the  coal  belonged  to  the  defend- 
ant, who  had  a  right  to  refuse  transportation  and  take  the  coal  where 
necessary  to  operate  the  lines.  Springfield  Light,  etc.  Co.  v.  Norfolk 
&  Tf .  Ry.  (D.  C,  S.  D.  Ohio,  1919)  260  Fed.  254. 

Ordinarily  the  obligee  cannot  scx^ure  performance  of  a  contract 
obligation  by  self-help.  Atlantic,  etc.  Co.  v.  Vulcanite,  etc.  Co.  (1911) 
203  N.  Y.  133,  96  N.  E.  370.  In  the  absence  of  an  overriding  public 
policy  the  defendant  must  be  deemed  to  have  converted  the  coal.  If 
the  summary  eminent  domain  exercised  be  sanctioned  independently  of 
alleged  contract  rights,  the  railroad  is  still  liable  to  pay  the  owner  just 
compensation.  Lewis,  Eminent  Domain  (3rd  ed.)  §  889.  The  plaintiff's 
right  to  recover  can  arise  only  from  an  appropriation  of  the  coal  by 
the  Company  to  the  plaintiff's  contract.  Fordice  v.  Gibson  (1891)  129 
Ind.  7,  28  N.  E.  303.  Such  appropriation  demands  (1)  the  assent  of 
the  seller.  Uniform  Sales  Act  §  19,  rule  4(1);  Williston,  Sales  §  278,— 
this  must  be  derived  from  the  express  purpose  shown  in  tagging  the 
cars,  as  modified  by  the  seller's  previous  knowledge  of  the  defendant's 
purpose  to  refuse  transportation — ,  (2)  the  prior  assent  of  the  buyer. 
Usually  the  act  which  the  buyer  contemplates  is  not  a  conventional 
tender  to  the  carrier,  but  the  effectuation  of  a  proper  contract  of  ship- 
ment. Buclcman  v.  Levi  (1813)  3  Campb.  414;  Ward  v.  Taiilor  (1870) 
56  111.  494.  Where  the  carrier  had  no  intention  of  receiving  the  goods 
"for  purptose  of  transmission".  Uniform  Sales  Act  §19.  rule  4  (2),  no 
contract  can  be  based  merely  upon  the  common-law  duty  of  the  car- 
rier to  receive.  See  Pittsburgh,  etc.,  Ry.  v.  Morton  (1878)  61  Ind.  539, 
573.  The  privilege  to  refuse  posited  in  this  case  at  most  relieves  the 
defendant  of  its  liability  to  pay  damages.  Atlantic  Coast  Line  Ry  v. 
Geraty  (C.  C.  A.  1908)  166  Fed.  10.  Upon  this  interpretation  of  the 
facts,  the  defendant  has  converted  the  Company's  coal,  conferring  no 
rights  upon  the  plaintiff.  But  in  passing,  the  reasoning  of  the  court 
involves  an  extension  of  the  principle  of  eminent  domain  hardly  sanc- 
tioned in  precedent  and  of  doubtful  effect  upon  the  security  of  business 
transactions. 

Carriers — Liability  for  Death  of  Dog — Failure  to  Exerctse. — The 
plaintiff  in  South  Carolina  delivered  to  the  defendant  Express  Co. 
for  carriage  to  Colorado  a  dog  contained  in  a  crate  plainly  marked 
"Exercise  at  least  once  each  day  while  en  route".    The  instruction  was 
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not  followed  and  three  days  later  while  still  in  transit  the  dog,  being 
house-broken,  died  from  failure  to  void.  Held,  the  carrier  was  liable 
for  the  death  of  the  dog.  Southern  Express  Co.  v.  McClellan  (Colo. 
1919)  185  Pac.  347. 

Express  companies  being  common  carriers  are  absolutely  liable 
for  the  loss  of  articles  which  they  hold  themselves  out  to  carry;  except 
where  the  loss  is  due  to  the  act  of  God;  Ilibernia  Ins.  Co.  v.  St.  Louis 
Trans.  Co.  (1887)  120  U.  S.  166,  7  Sup.  Ct.  550;  or  to  the  public 
enemy;  Southern  Express  Co.  v.  ]YoTnack  (1870)  48  Tenn.  256;  or 
where  it  arises  from  the  act  of  public  authority;  Bliven  &  Mead  v. 
Hudson  River  K.  E.  (1867)  36  N.  Y.  403;  or  from  the  act  of  the 
shipi>er;  St.  Louis  &  I.  M.  &  S.  Ry.  (1900)  68  Ark.  218,  57  S.  W.  258; 
or  from  the  inherent  nature  of  the  goods.  See  Faucher  v.  Wilson 
(1895)  68  N.  H.  838,  38  Atl.  1002;  South  &  North  Alabama  R.  R.  v. 
Henlein  (1875)  52  Ala.  606,  613.  Where  the  negligence  of  the  carrier 
concurs  with  any  of  the  above  named  exceptions,  the  carrier  is  respon- 
sible. According  to  the  weight  of  authority  in  England  and  this 
country,  the  doctrine  of  insurer's  liability  is  applied  to  the  carriage  of 
live  stock.  Palmer  v.  Grand  Junction  Ry.  (1839)  4  M.  «fc  W.  *749; 
Kinnick  v.  Chicago,  R.  I.  &  P.  Ry.  (1886)  69  Iowa  665,  29  N.  W.  772. 
It  is  the  duty  of  the  carrier  to  take  proper  care  of  the  articles 
transported,  supplying  where  necessary  refrigeration  and  ventilation; 
Te.xas  &  N.  0.  R.  R.  v.  Davis-Fowler  Co.  (Texas  1910)  133  S.  W.  309; 
and  in  the  case  of  live  stock  it  must  adequately  feed  and  water  the 
animals,  Wallace  v.  Lake  Shore  &  M.  S.  Ry.  (1903)  133  Mich  633, 
95  N.  W.  750.  In  order  to  better  serve  the  public  carriers  may  provide 
reasonable  regulations,  the  court  and  not  the  jury  passing  on  what  is 
reasonable.  Harp  v.  Choctaw,  0.  <&  G.  R.  R.  (C.  C.  A.  1903)  125  Fed. 
445;  Southern  Ry.  v.  Watson  (1900)  110  Ga.  681,  36  S.  E.  209; 
Gregory  v.  Chicago  dc  N.  W.  Ry.  (1896)  100  Iowa  345,  69  N.  W.  532. 
So  railroads  may  refuse  to  carry  dogs  on  passenger  trains,  Gregory  v. 
Chicago  &  N.  W .  Ry.,  supra;  Butler  v.  Steinway  Ry.  (1895)  87  Hun  10, 
33  N.  Y.  Supp.  845.  And  where  they  do  not  hold  themselves  out  to 
transport  dogs  in  their  baggage  cars  and  so  notify  the  passenger,  they 
are  relieved  from  the  insurer's  liability.  Honeyman  v.  Oregon  & 
C.  R.  R.  (1886)  13  Ore.  352,  10  Pac.  628.  But  where  the  carrier 
relation  exists,  the  carrier  is  liable  for  failure  to  follow  the  instructions 
of  the  shipper,  expressly  given  or  where  the  package  is  plainly  marked; 
Uptegrove  v.  Central  R.  R.  (1896)  16  Misc.  14,  37  N.  Y.  Supp.  659; 
Colhath  v.  Bangor  &  A.  R.  R.  (1909)  105  Me.  379,  74  Atl.  918;  and 
where  it  is  impossible  so  to  do,  notice  must  be  immediately  given  to 
the  shipper.  Cf.  Fisher  v.  Boston  &  M.  R.  R.  (1904)  99  Me.  338,  59  Atl. 
532.  In  the  instant  case  the  carrier  undertook  the  transportation  of  the 
dog  without  objecting  to  the  instructions  of  the  shipper  and  the  failure 
to  comply  therewith  does  not  appear  to  have  been  without  its  fault. 
Consequently,  the  holding,  that  the  carrier  was  responsible,  seems 
to  be  correct. 

Carriers — Street  Cars — Passenger  Relation  While  Transferring. — 
W^here  a  passenger  leaves  a  street  car  with  a  transfer  ticket  and  moves 
away  on  the  highway  to  transfer  to  another  car,  held,  he  is  still  a 
passenger  when  injured  by  the  car  he  has  just  left.  Feldman  v. 
Chicago  Rys.  (111.  1919)  124  N.  E.  334. 

Since  the  obligation  of  a  carrier  to  exercise  a  special  care  with 
respect  to  a  passenger  rests  on  the  fact  that  the  safety  of  the  passenger 
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is  entrusted  to  the  carrier,  such  duty  should  attach  only  so  long  as  the 
passenger  actually  is  in  a  place  under  the  control  of  the  carrier, 
including  vehicles,  stations,  and  facilities  provided  for  passengers. 
St.  Louis,  B.  &  M.  By.  v.  Fielder  (Tex.  1914)  163  S.  W.  606; 
see  Chicago  &  E.  I.  By.  v.  Jennings  (1901)  190  111.  478,  483,  60  N.  E. 
818;  McGilvray  v.  West  End  Street  By.  (1895)  164  Mass.  122, 
41  N,  E.  116  i_sernhle).  Accordingly,  when  a  passenger,  at  the  end 
of  his  journey,  alights  safely  upon  a  public  highway,  not  under  the 
control  of  the  carrier,  by  the  best  and  great  weight  of  authority,  he 
ceases  to  be  a  passenger.  Creamer  v.  West  End  St.  By.  (1892) 
156  Mass.  320,  31  N.  E.  391 ;  Welsh  v.  Spokane  &  Inland  Empire  B.  B. 
(1916)  91  Wash.  260,  157  Pac.  679;  Denver  City  Tramway  Co.  v.  Hills 
(1911)  50  Colo.  328,  116  Pac.  125  {semble);  Johnson  v.  Washington 
Water  Power  Co.  (1911)  62  Wash.  619,  114  Pac.  453  {semUe).  The 
advantage  of  this  test  is  the  simplicity  and  certainty  in  its  application. 
Some  courts,  however,  allow  a  passenger  a  "reasonable"  opportunity 
to  leave  the  place  where  he  alights.  Melton  v.  Birmingham  By., 
Light  &  Power  Co.  (1907)  153  Ala.  95,  45  So.  151;  see  Johnson  v. 
Washington  Water  Power  Co.  supra,  at  p.  622 ;  contra.  Powers  v.  Con- 
necticut Co.  (1909)  82  Conn.  665,  74  Atl.  931.  When  a  passenger 
leaves  a  car  to  transfer  the  same  principles  should  apply  as  where 
he  has  been  carried  to  his  destination.  So,  where  a  traveller,  in 
transferring,  passes  over  premises  provided  by  the  carrier  for  that 
purpose,  Millett  v.  N.  Y.,  N.  H.  &  H.  B.  B.  (1912)  211  Mass.  486, 
98  K  E.  574;  Baltimore  &  0.  B.  B.  v.  Maryland  (1883)  60  Md.  449, 
or  over  a  route  at  the  direction  of  the  cari-ier,  Colorado  Springs 
etc.  By.  V.  Petit  (1906)  37  Colo.  326,  86  Pac.  121;  Bugge  v.  Seattle 
Elec.  Co.  (1909)  54  Wash.  483,  103  Pac.  824,  he  is  still  a  passenger. 
And  if  the  transfer  takes  place  on  a  public  street,  the  traveller  should 
cease  to  be  a  passenger  as  soon  as  he  has  alighted  safely.  However, 
the  authorities  are  not  uniform  on  this  point,  differing  mainly  on  the 
question  of  degree.  Some  courts  hold  him  a  passenger  until  he  moves 
away  from  where  he  alights;  Walger  v.  Jersey  City,  H.  &  P.  St.  By. 
(1904)  71  N.  J.  L.  356,  59  Atl.  14;  some,  even  after  he  has  moved 
away.  Keator  v.  Scranton  Traction  Co.  (1899)  191  Pa.  102,  43  Atl.  86; 
see  Whilt  v.  Public  Service  Corp.  of  N.  J.  (1908)  76  N.  J.  L.  729,  731, 
72  Atl.  420,  74  Atl.  568;  contra,  Niles  v.  Boston  Elevated  By.  (1917)  225 
Mass.  570,  114  N.  E.  730,  though  these  courts  presumably  would  not  hold 
him  a  passenger  after  he  reaches  and  moves  on  the  sidewalk.  See 
Keator  v.  Scranton  Traction  Co.,  supra,  at  p.  112;  Whilt  v.  Public 
Service  Corp.  of  N.  J.,  supra. 

Corporations — Sale  of  Corporate  Assets — Rights  of  Minority  Stock- 
holders.— At  a  "directors'  meeting",  where  the  constituents  of  the 
board  owned  or  represented  all  the  stock,  two-thirds  voted  to  sell  the 
property  of  the  corporation,  in  attempted  compliance  with  the  Stock 
Corporation  Law,  N.  Y.  Consol.  Laws,  c.  48  (Laws  of  1909,  c.  61)  §16, 
which  provides  that  a  corporation,  with  the  consent  of  two-thirds  of  its 
stockholders  at  a  duly  called  "stockholders'  meeting",  may  alienate  its 
corporate  assets.  Section  17  of  the  same  act  requires  the  purchase  of 
the  minority  stock,  where  the  owners  voted  against  the  sale,  at  an 
appraised  value.  Held,  two  judges  dissenting,  the  minority  stock- 
holder could  stand  on  the  sale  and  compel  the  purchase  of  his  shares. 
In  re  Drosnes  (App.  Div.,  1st  Dept.  1919)  187  App.  Div.  425,  175  N.  Y. 
Supp.  628. 
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Apart  from  statutes,  the  New  York  rule  has  been  that  a  going  sol- 
vent corporation  could  not  alienate  its  corporate  assets  without  unani- 
mous consent  of  the  stockholders,  Ahhot  v.  American  Hard  Rubber  Co. 
CN.  Y.  1861)  33  Barb.  578,  as  against  the  more  liberal  rule  allowing 
such  transfers  for  legitimate  business  purposes,  whenever  the  majority 
of  the  stockholders  should  deem  it  wise.  Cohen  v.  Big  Stone  Cap 
Iron  Co.  (1910)  111  Va.  468,  69  S.  E.  359;  see  Treadwell  v.  Salisbury 
Mfg.  Co.  (1856)  73  Mass.  393;  30  Harvard  Law  Kev.  335,  358.  The 
conditions  precedent  in  this  state  to  the  alienation  of  corporate  assets 
were  fixed  by  the  Stock  Corporation  Law,  supra,  §16 ;  cf.  People  ex  rel. 
Barney  v.  Whalen  (1907)  119  App.  Div.  749,  104  N.  Y.  Supp.  555,  ajBF'd 
189  N.  Y.  560,  82  N.  E.  1131,  and  in  order  to  constitute  a  sale  of  such 
assets,  under  which  the  minority  stockholders  could  compel  the  pur- 
chase of  their  stock  by  the  corporation,  under  §17,  it  would  appear  that 
the  statutory  requirements  should  be  complied  with.  Cf.  In  re  Timmins 
(1910)  200  N.  Y.  177,  93  N.  E.  522.  In  the  instant  case  the  resolution 
was  not  voted  at  a  duly  called  "stockholders'  meeting"  but  at  a 
"directors'  meeting",  and  therefore  not  in  strict  compliance  with  the 
statute.  But  inasmuch  as  the  directors  present  constituted  or  repre- 
sented all  the  stockholders,  it  would  seem  that  the  court  properly  looked 
to  the  spirit  of  the  statute  in  allowing  the  minority  to  stand  on  the 
sale.  The  sale  was  technically  ultra  vires,  but  the  minority  stock- 
holders could  waive  their  rights  and  elect  to  consider  the  sale  as  valid. 

Criminal  Law — Statutory  Construction — Practicing  Law  With- 
out A  License. — The  defendant,  a  real  estate  agent,  also  drew  up  wills, 
mortages,  bills  of  sale  and  the  like  for  a  consideration.  A  large  sign 
on  his  door  bore  the  words  "Notary  Public — Redaction  of  all  legal 
papers."  He  was  convicted  in  the  lower  court  of  violation  of  the 
Penal  Law,  N.  Y.  Consol.  Laws  c.  40  (Law  of  1909  c.  88)  §  270  pro- 
hibiting a  natural  person  from  appearing  as  an  attorney  before  the 
court  and  from  holding  himself  "out  to  the  public  as  being  entitled 
to  practice  law  as  aforesaid,  or  in  any  other  manner."  On  the  State's 
appeal  from  the  reversal  of  this  conviction,  it  was  held  that  the  evi- 
dence justified  the  defendant's  conviction.  People  v.  Alfani  (N.  Y.  Ct. 
of  App.  1919)  62  N.  Y.  L.  J.  1277. 

On  the  principle  that  a  statute  must  be  interpreted  as  written 
without  allowing  for  any  implication  beyond  the  fair  inference  from 
the  words  themselves,  see  State  v.  Manson  (1900)  105  Tenn.  232,  58 
S.  W.  319,  it  might  be  possible  to  attack  the  view  of  the  court.  The 
defendant,  a  natural  person,  neither  appeared  in  court  as  an  attorney  nor 
held  himself  out  as  competent  so  to  appear,  and  on  the  doctrine  of  ejus- 
dem  generis,  the  words  "or  in  any  other  manner"  can  be  held  to  include 
no  other  elements  than  those  previously  envunerated  in  the  statute. 
Rhone  v.  Loomis  (1898)  74  Minn.  200,  77  N.  W.  31.  But  "the  legis- 
lative intent  must  govern  even  where  such  construction  seems  to  run 
counter  to  the  letter  of  the  law."     Jones  v.  Mail  &  Exp.  Pub.   Co. 

(1894)  80  Hun  368,  30  N.  Y.  Supp.  335;  San  Francisco  v.  Mooney 

(1895)  106  Cal.  586,  39  Pac.  852 ;  2  Sutherland,  Statutory  Const.  (2nd 
ed.)  §  363.  Under  this  latter  construction,  keeping  in  mind  the  pur- 
X)ose  of  the  legislature  as  embodied  in  this  type  of  statute,  the  defendant 
seems  to  have  been  practicing  law.  Barr  v.  Cardell  (1915)  173  Iowa 
18,  155  N.  W.  312;  People  v.  Schreiber  (1911)  250  111.  345,  95  N.  E. 
189;  see  Eley  v.  Miller  (1893)  7  Ind.  App.  529,  535,  34  N.  E.  836,  837, 
Most  other  jurisdictions  have  such  statutes.  Burn's  Ann.  Ind.  Stat., 
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Rev.  of  19U,  §  997a;  1  Purd.  Dig.  (Pa.  1903)  373  §  7;  Code  Laws  of  S. 
C.  (1912)  §  3908,  and  similar  statutes  regulating  practice  in  the  other 
professions  are  common.  Comp.  Laws  of  Mich.  (1915)  §  6730;  Ohio 
Gen.  Code  ri910)  §  13176;  1  Purd.  Dig.  (Pa.  1903)  1214,  §19;  PeoiAe 
V.  Vogelgesang  (1917)  221  N.  Y.  290,  116  N.  E.  977;  State  v.  Rolph 
(1918)  140  Minn.  190,  167  N.  W.  553.  Since  the  aim  of  statutes  of 
this  sort  is  to  protect  the  public  against  untrained  and  at  times  un- 
scrupulous practitioners,  see  People  v.  Schreiher,  supra,  at  p.  347,  it 
would  seem  that  the  court  in  the  instant  case  correctly  applied  the  con- 
struction giving  effect  to  the  legislature's  intent  rather  than  to  its 
language. 

Deceit — Measure  of  Damages. — The  plaintiff  bought  from  a  non- 
responsible  dummy  corporation  owned  and  controlled  by  the  defendant 
company  a  quantity  of  caustic  soda,  relying  on  the  representations  of 
the  manager  of  the  defendant  company  that  said  cori>oration  was  respon- 
sible. The  goods  were  not  up  to  the  quality  called  for  by  the  terms  of 
the  bargain  and  the  corjxtration  was  found  by  the  plaintiff  to  be  unable 
to  respond  in  an  action  for  damages.  The  conduct  of  the  manager  of 
the  defendant  company  was  apparently  authorized  by  it.  In  an  action 
for  damages  for  deceit,  held,  the  measure  of  damages  was  the  difference 
between  the  price  paid  and  the  value  of  the  goods,  with  interest  from 
the  time  of  payment.  A.  &  B.  Export  &  I.  Corp.  v.  Franco-Amer.  Chem. 
Co.  (App  Div.,  1st  Dept.,  1919)  179  N.  Y.  Supp.  30. 

As  to  the  rule  of  damages  in  an  action  in  deceit  by  a  defrauded 
vendee,  the  authorities  are  in  sharp  conflict.  See  13  Columbia  Law 
Rev.  82.  This  conflict  is  sometimes  found  in  a  single  jurisdiction  where 
the  cases  do  not  seem  to  distinguish  between  suits  against  a  defrauding 
vendor  and  those  against  a  third  party.  The  resulting  confusion  is 
exemplified  by  cases  such  as  Vail  v.  Reynolds  (1890)  118  N.  Y.  297,  23 
N.  E.  301  in  which  the  New  York  Court  of  Appeals  while  actually 
enforcing  as  a  measure  of  damages  in  a  deceit  action  the  difference 
between  the  price  paid  and  the  value  of  the  property  received  by  the 
plaintiff,  cited  with  approval  (at  p.  301)  cases  in  which  the  rule  of 
damages  announced  was  the  difference  between  the  value  of  the  property 
as  sold  and  its  value  as  represented.  See  Krumm  v.  Beach  (1884)  96 
N.  Y.  398,  407.  The  case  of  Vail  v.  Reynolds  itself  may  be  explained 
on  the  theory  that  the  price  paid  may  be  conclusive  as  to  the  repre- 
sented value  in  the  absence  of  other  evidence.  See  Cary  v.  Gruman 
(1843)  4  Hill  625,  627.  Some  cases,  principally  the  older  ones  and 
those  in  the  inferior  courts  of  the  state,  Pryor  v.  Foster  (1891)  130 
N.  Y.  171;  Wood  v.  Dudley  (N.  Y.  1919)  188  App.  Div.  136,  squarely 
adopt  the  measure  of  damages  as  exponded  in  the  case  of  Krumtn  v. 
Beach,  supra,  but  the  more  recent  decisions  are  to  the  effect  that  the 
true  measure  of  damages  is  the  actual  loss  suffered,  i.  e.,  the  difference 
between  the  value  of  what  the  plaintiff  parted  with  and  the  value  of 
what  he  received.  Reno  v.  Bull  (1919)  226  N.  Y.  546,  124  N.  E.  144; 
see  Urtz  v.  N.  Y.  C.  &  H.  R.  R.  R.  (1911)  202  N.  Y.  170,  175,  95  N.  E. 
711;  Ochs  V.  Woods  (1917)  221  N.  Y.  335,  341,  117  N.  E.  305.  There 
may  be  reasons  of  convenience  for  allowing  the  old  measure  of  damages 
against  a  defrauding  vendor,  because  he  is  also  liable  on  his  warranty 
to  make  good  his  representations,  but  where  the  suit  is  against  a  third 
party  the  rule  of  the  instant  case  seems  preferable  since  the  true  tort 
charact/er  of  the  action  of  deceit  is  thereby  preserved.  Smith  v.  Bolles 
(1889)  132  U.  S.  125,  10  Sup.  Ct.  39. 
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Indemnity — Sirety's  Liability  ox  a  Buil'dino  Contract — How  Con- 
strued.— The  plaintiff  permitted  the  Aimwell  Coi,  its  tenant,  to 
improve  the  premises  upon  their  giving  a  bond  to  which  the  defend- 
ant was  surety,  one  of  the  conditions  being  that  the  Aimwell  Co. 
would  pay,  satisfy  and  discharge  all  claims  of  builders,  mechanics, 
materialmen,  etc.  No  liens  had  been  filed  and  the  plaintiff  was  not 
personally  liable  but  contended  that  the  non-payment  by  the  Aimwell 
Co.  of  outstanding  claims  was  a  breach  of  the  condition  of  the  bond. 
Held,  three  judges  dissenting,  for  the  defendant,  the  bond  being  one 
of  strict  indemnity.  Schwartz  &  Co.  v.  Aimwell  Co.  &  National 
Surety  Co.  (X.  Y.  Ct.  of  App.  1919)  124  K  E.  892. 

The  decision  in  the  instant  case  depends  upon  whether  the  bond 
was  conditioned  against  actual  loss  or  against  liability.  If  the  former, 
the  plaintiff  not  having  suffered  any  loss  cannot  recover,  Sheard  v. 
United  States  Fidelity  &  Guarantij  Co.  (1910)  58  Wash.  29,  107  Pac. 
1024,  but  if  the  latter,  the  outstanding  claims  not  having  been  paid  were 
a  liability  even  though  no  lien  had  been  filed  and  constituted  a  breach 
of  the  bond.  Stuart  v.  Carter  (1916)  79  W.  Va.  92,  90  S.  E.  537; 
Trinitu  Parish  v.  ^tna  Indemnity  Co.  (1905)  37  Wash.  515,  79  Pac. 
1097.  It  is  for  the  court  to  say  from  the  intent  and  meaning  as 
expressed  in  the  bond  whether  there  has  been  a  breach.  See  Stuart  v. 
Carter,  supra.  Where  the  condition  is  to  keep  and  save  harmless  from 
liens,  there  can  be  no  recovery  until  actual  loss  has  been  suffered, 
Carson  Opera  Hovse  Assn.  v.  Miller  (1881)  16  Nev.  327,  but  where 
the  obligation  of  the  surety  is  on  condition  that  the  contractor  will 
faithfully  comply  with  all  the  terms,  Closson  v.  Billman  (1904)  161 
Ind.  610,  69  N  E.  449  (liens  already  filed);  Orinoco  Supply  Co.  v. 
Shaw  Bros.  Lumber  Co.  (1912)  160  N.  C.  428,  76  S.  E.  273;  Tririity 
Parish  v.  /Etna  Indemnity  Co.,  supra  (recovery  allowed  for  unpaid 
claims  though  no  liens  were  filed  for  them),  or  to  settle  all  unsatisfied 
claims,  Lowenthal  v.  McElroy  (1914)  181  Mo.  App.  399,  168  S.  W.  813, 
or  to  save  harmless  from  all  liens  or  claims,  see  Brown  &  Haywood 
Co.  V.  Ligon  (C.  C.  1899)  92  Fed.  851;  contra,  Village  of  Argule  v. 
Plunkett  (1919)  226  N.  Y.  306,  124  N.  E.  1,  recovery  is  allowed  before 
any  loss.  The  defendant  surety  company  in  the  instant  case  made 
itself  liable  for  the  performance  of  the  terms  of  the  contract  by  the 
defendant  tenant.  One  of  those  terms  was  that  the  tenant  pay  all 
claims  for  materials  etc.  The  tenant  defaulted  and  as  the  surety  was 
liable  for  that  default,  see  Stuart  v.  Carter,  supra,  the  conclusion 
reached  by  the  minority  seems  the  sounder  view. 

Landlord  and  Tenant — Lease — Extension  or  Renewal — Statute  op 
Frauds. — The  plaintiff  gave  the  defendant  a  lease  of  his  farm  for  a  year, 
and  there  was  a  stipulation  in  the  lease  that  the  lessee  was  to  have 
the  refusal  of  the  place  for  the  following  two  years.  The  lessee  did  not 
give  written  notice  of  his  election  to  extend  the  lease.  In  an  action  of 
imlnwful  detainer,  held,  written  notice  was  not  necessary  to  extend 
the  lease.     Xeal  v.  Harris  (Ark.  1919)  216  S.  W.  6. 

There  is  a  distinction  between  a  lease  containing  what  is  regarded  as 
a  covenant  to  renew,  Steen  v.  Scheel  (1895)  46  Neb.  252,  64  N.  W.  957; 
James  v.  Killer's  Adm'r  (1896)  94  Va.  165,  26  S.  E.  417,  and  one  con- 
taining what  is  regarded  as  a  mere  provision  for  an  extension.  In  the 
former  case,  the  execution  of  a  new  lease  is  required,  Leavitt  v.  Maykel 
(1909)  203  Mass.  506,  89  X.  E.  1056;  cf.  Fergen  v.  Lyons  (1916)  162 
Wis.  131,  155  X.  W.  935,  and  hence  in  the  absence  of  a  formal  instru- 
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ment  of  renewal,  written  notice  may  be  important  to  satisfy  the  Statute 
of  Frauds.  Cf.  Better  v.  Robinson  (1883)  50  Mich.  264,  15  N.  W.  448; 
see  Smith,  Law  of  Frauds,  §  355  (o).  In  the  latter  case,  a  new  lease 
need  not  be  executed  because  the  old  lease  is  construed  as  a  present 
demise  for  the  full  term  to  which  it  may  be  extended,  and  therefore  no 
question  of  the  Statute  of  Frauds  arises.  Luthey  v.  Joyce  (1916)  132 
Minn.  451, 157  K  W.  708;  cf.  Ward  v.  Hashrouck  (1902)  169  N.  Y.  407, 

419,  62  N.  E.  434.  While  this  distinction  has  been  recognized  generally, 
Tiffany,  Landlord  and  Tenant,  §  218;  Grant  v.  CoUins  (1914)  157 
Ky.  36,  162  S.  W.  539,  New  York  has  recently  repudiated  it.  Orr  v. 
DouUeday,  Page  &  Co.  (1916)  172  App.  Div.  96,  100,  aff'd  (1918)  223 
N.  Y.  334,  340,  80  N.  E.  195.  "What  agreement  is  made  is  a  question  of 
construction  of  the  particular  lease,  Holley  v.  Young  (1876)  66  Me. 
620,  but  as  a  new  lease  involves  trouble  and  expense,  the  rule  is  that  in 
the  absence  of  any  contrary  provision,  an  extension  is  generally  held 
to  be  intended.  Underbill,  Landlord  and  Tenant,  §  803;  Woodcock  v. 
Roberts  (N.  Y.  1873)  66  Barb.  498.  Since  the  court  in  the  instant  case 
construed  the  instrvunent  as  an  extension  lease,  it  would  seem  that 
there  was  no  necessity  even  for  oral  notice,  as  the  lessee  held  over  one 
month  before  notice  to  quit  was  received.  If  a  lessee  has  the  privilege 
to  extend  and  notice  is  not  specifically  required,  mere  continuance  in 
possession  is  regarded  as  showing  an  election,  Delashman  v.  Berry 
(1870)  20  Mich.  292;  cf.  Quinn  v.  Valiquette  (1908)  80  Vt.  434,  68  Atl. 
515,  binding  on  the  lessee  as  well  as  on  the  lessor.  Hayes  v.  Goldman 
(1903)  71  Ark.  251,  254,  72  S.  W.  563.  This  rule,  however,  is  one  only 
of  presumption.    Atlantic  National  Bank  v.  Demmon  (1885)  139  Ma^s. 

420,  1  K  E.  833;  Lyons  v.  Oshorn  (1891)  45  Kan.  650,  26  Pac.  31.  If 
there  is  an  express  stipulation  for  notice,  such  notice  is  necessary. 
Bluthenthal  v.  Atkinson  (1910)  93  Ark.  252,  258,  124  S.  W.  510.  But 
the  court  is  correct  in  stating  that  in  the  absence  of  any  agreement  to 
the  contrary,  oral  notice  is  sufficient.  Broadway  &  Seventh  Ave.  R.  R. 
v.  Metzger  (1891)  15  N.  Y.  Supp.  662.  Even  the  requirement  of  written 
notice  may  be  waived  orally,  McClelland  v.  Ricsh  (1892)  150  Pa.  57, 
24  Atl.  354;  contra,  Beller  v.  Robinson,  supra,  or  by  acquiescing  in  the 
holding  over.  Probst  v.  Rochester  Steam  Laundry  Co.  (1902)  171  N.  Y. 
584,  64  N.  E.  504. 

Larceny — Intoxicating  Liquor  Under  Prohibition  Law. — The  defend- 
ant was  indicted  for  stealing  whiskey  from  one  who  was  holding 
it  ill^ally  under  a  state  prohibition  law.  A  conviction  for  larceny 
was  sustained.     State  v.  Donovan  (Wash.  1919)  183  Pac.  127. 

According  to  the  traditional  definition,  larceny  must  involve  an  in- 
vasion of  the  right  of  possession.  It  is  often  said  that  possession  is 
always  deemed  rightful  against  anyone  who  cannot  show  a  better 
right,  Hubbard  v.  Little  (1852)  63  Mass.  475;  Ward  v.  People  (N.  Y. 
1842)  3  Hill  395,  and  on  this  reasoning  a  conviction  similar  to  the  one 
in  the  principal  case  has  been  sustained.  Commonwealth  v.  Coffee 
(1857)  75  Mass.  139.  But  this  statement  is  too  broad.  It  is  correct 
when  the  illegality  of  possession  results  from  the  mode  of  acquisition, 
but  when  possession  is  ill^al  because  of  the  ''inherent  vice"  of  the 
thing  itself,  the  law  recognizes  no  rights  at  all.  Spalding  v.  Preston 
(1848)  21  Vt.  9.  Similarly,  if  a  thing  be  incapable  of  ownership,  as  a 
corpse,  the  law  recognizes  no  rights  in  it.  2  East.  P.  C.  606.  And 
since,  when  the  possession  of  whiskey  is  illegal,  it  is  because  of  the 
article's  "inherent  vice,"  by  strict  logic  its  theft  can  invade  no  right 
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of  the  holder  and  would  not  be  within  the  traditional  definition.  But 
the  possession  of  intoxicating  liquor  is  not  always  illegal;  everywhere 
it  may  be  lawfully  held  for  medicinal  and  sacramental  purposes.  See 
Wash.,  Laws  1917,  c.  19  §§  11,  12.  Therefore,  in  a  criminal  case,  the 
court  might  presume  the  possession  to  have  been  legal  and  refuse  to 
admit  evidence  to  the  contrary,  thus  bringing  the  case  within  the 
accepted  rules  by  a  fiction.  State  v.  May  (1866)  20  Iowa  305.  Such 
a  fiction  is  merely  a  legalistic  translation  of  the  common-sense  view 
that  when  the  law  must  make  a  choice  between  protecting  theft  and 
illegal  possession,  it  is  wiser  to  protect  the  latter.  Commonwealth  v. 
Rourl-e  (1852)  64  Mass.  397.  Its  use  also  renders  nugatory  a  discus- 
sion of  the  possible  contention  that  the  illegality  renders  the  liquor 
valueless  and  therefore  not  a  possible  subject  of  larceny.  People  v. 
Cardis  (1915)  29  Cal.  App.  166,  154  Pac.  1061;  Gulp  v.  State  (Ala. 
1834)  1  Port.  33.  Without  doubt  the  same  result  as  the  one  in  the 
principal  case  would  be  reached  in  any  jurisdiction. 

MuxiciPAL  Corporations — Invalid  Bonds — Eecovery  by  Bona  Fide 
Purchaser  in  Quasi  Contract. — The  plaintiff  was  a  bona  fide  pur- 
chaser from  the  transferee  of  the  original  holder  of  a  municipal  bond, 
issued  in  pursuance  of  a  statute  and  ordinance,  which  were  subse- 
quently declared  unconstitutional.  In  an  action  for  money  had  and 
received,  held,  though  the  original  holder  could  recover  from  the  city, 
the  plaintiff  could  not.  City  of  Henderson  v.  City  Nat'l  Bank  of 
Evansville  (Ky.  1919)  215  S.  W.  527. 

Where  invalid  bonds  are  issued  by  a  municipality,  recovery  by  the 
purchaser  in  general  assumpsit  of  liis  ill  invested  funds  depends  not 
upon  a  contract  express  or  implied  but  upon  the  broad  equitable  prin- 
ciples of  restitution;  see  Notes,  supra,  p.  336;  cf.  Ames,  Cases  on 
Trusts  11,  footnote;  and  the  legal  relations  of  the  parties  are  deter- 
mined not  by  their  intention  but  by  the  rights  and  duties  imposed  by 
operation  of  law  in  furtherance  of  these  principles.  The  original  holder, 
at  whose  expense  the  city  was  unjustly  enriched,  has  quasi-contractual 
rights  against  the  city,  distinct  from  any  on  the  bond,  but  neverthless 
intimately  associated  with  them.  Whether  the  sub-vendee  may  recover 
against  his  vendor,  the  latter  reimbursing  himself  from  the  city.  City 
of  Henderson  v.  Redman  (Ky.  1919)  214  S.  W.  809,  or  recover  directly 
from  the  city  as  virtual  assignee  of  the  obligee's  quasi-contractual 
claim  against  the  city,  might  be  of  practical  importance  where  the  sub- 
vendee  had  purchased  the  invalid  bond  at  a  considerable  depreciation, 
or  where  the  vendor  was  financially  irresponsible  or  insolvent.  The 
transferee  of  a  valid  negotiable  instrument  may  sue  in  general  assumpsit 
instead  of  express  assumpsit  on  the  theory  that  there  was  a  virtual 
assignment  of  all  the  payee's  rights.  Fenn.  v.  Flack  &  Cooley  (Md. 
1831)  3  Gill  &  J.  369.  In  the  case  of  realty  it  has  been  held  that  where 
one  purported  to  convey  a  legal  title,  when  in  fact  he  had  no  legal  title, 
the  grantee  acquired  whatever  equities  his  grantor  possessed;  Cole  v. 
Fickett  (1901)  95  Me.  265,  49  Atl.  1066;  but  in  such  a  case  the  grantor 
quit-claimed  all  his  interest  in  the  real  property,  and  the  grant  is 
easily  construed  to  include  his  equitable  interests.  Where  a  mortgage 
is  transferred  without  the  debt,  the  transferee  secures  an  equitable 
assignment  of  the  debt.  Young  v.  Guy  (1882)  87  N.  Y.  457.  Another 
strong  analogy  to  the  instant  case  appears  in  a  case  where  it  was  held 
that  an  assignee  of  a  contract  for  necessaries  made  by  a  married  woman 
under   coverture   could   recover   for   their   reasonable   value.     Haas   v. 
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American  Nat'l  Bank  (1906)  42  Tex.  Civ.  App.  167.  94  S.  W.  439;  but 
cf.  Montgomery  v.  Brown  (Pa.  1882)  1  Del.  Co.  Rep.  307.  It  would 
seem  then  that  there  is  a  strong  equitable  claim  in  the  hona  fide  pur- 
chaser of  the  void  bond  to  the  quasi-contractual  rights  of  the  original 
holder  against  the  city;  and  since  the  action  against  the  city  is  legal  in 
form  and  equitable  in  determining  the  extent  of  the  city's  liability,  it 
would  lead  to  fairer  results  to  allow  the  hona  fide  purchaser  to  sue  as 
equitable  assignee,  if  he  pleaded  properly.  That  the  bona  fide  purchaser 
has  an  adequate  remedy  against  his  vendor  for  money  had  and  received, 
in  which  the  measure  of  recovery  is  difFerent  from  that  of  the  original 
holder  against  the  city,  should  not  preclude  him  from  this  alternative 
remedy  as  equitable  assignee.  Our  law  has  numerous  instances  of  this 
alternative  liability,  as  in  the  case  of  the  del  credere  agent,  see  Wallace 
V.  Castle  (N.  Y.  1878)  14  Hun  106,  or  of  a  bank  with  whom  commercial 
paper  has  been  deposited  for  collection.  See  Mack-ersy  v.  Ramsays 
(1843)  9  Clark  &  F.  818. 

Municipal  Corporations — Regulation  of  Public  Cemeteries. — A  city 
ordinance  forbade  any  i^erson  to  dig,  attend,  or  keep  any  grave  in  a 
public  cemetery  for  compensation  except  under  the  direction  and  with 
the  consent  of  the  superintendent.  Held,  it  was  unreasonable  to  restrict 
the  right  of  lot-owners  to  attend  the  grave  to  personal  attention,  and 
to  give  a  subordinate  official  arbitrary  authority  to  grant  or  deny  per- 
mission to  hired  agents.  Ex  parte  Adlof  (Texas  1919)  215  S.  W.  222. 
An  almost  identical  regulation  was  sustained  in  Cedar  Hill  Cemetery 
Co.  V.  Lees  (1903)  22  Pa.  Super.  Ct.  405  as  necessary  to  sustain  a 
harmonious  system  in  keeping  the  whole  cemetery.  This  reasoning 
seems  sound,  and  since  the  right  to  attend  the  grave  is  given  because  of 
the  natural  desire  of  relatives  to  thus  express  their  feelings,  AsJiby  v. 
Harris  (1868)  L.  R.  3  C.  P.  523,  the  distinction  between  principals  and 
agents  might  be  supported  as  an  attempt  to  save  the  rights  of  those 
having  other  than  pecuniary  interest  in  the  work.  The  rule  is  usually 
stated  that  a  subordinate  official  can  be  given  arbitrary'  power  to  grant 
or  deny  permission  to  engage  in  only  those  acts  or  occupations  which 
might  be  prohibited  altogether.  See  Crowley  v.  Christensen  (1890)  137 
U.  S.  86,  94,  11  Sup.  Ct.  13.  But  ordinances  have  been  sustained  where 
such  consent  was  necessary  to  erect  awnings,  Pedrick  v.  Bailey  (1858) 
78  Mass.  161,  speak  in  public  parks,  Commonwealth  v.  Abrahams  (1892) 
156  Mass.  57,  30  N.  E.  79,  erect  any  building,  Cominissioners  of  Easton 
V.  Covey  (1891)  74  Md.  262,  22  Atl.  266,  remain  in  markets  over  twenty 
minutes.  Commonwealth  v.  Brooks  (1872)  109  Mass.  355,  move  build- 
ings through  public  streets.  Wilson  v.  Eureka  City  (1899)  173  U.  S. 
32,  19  Sup.  Ct.  317.  These  acts  would  not  appear  to  be  ones  that  might 
be  prohibited  altogether.  On  the  other  hand  ordinances  have  been 
held  invalid  whore  consent  was  necessary  to  hold  parades.  Matter  of 
Frazee  (1886)  63  Mich.  396.  30  N.  W.  72,  operate  foundries,  etc..  within 
city,  City  of  Montgomery  v.  West  (1907)  149  Ala.  311,  42^  So.  1000, 
allow  proprietor  to  enter  saloon  on  Sunday,  Town  of  Xeirhern  v. 
McCann  (1900)  105  Tenn.  159,  58  S.  W.  114,  maintain  a  laundry  in  a 
wooden  building.  Yirk  Wo  v.  Hopkins  (1886)  118  U.  S.  356,  6  Sup.  Ct. 
1064.  The  above-stated  guiding  rule  would  therefore  seem  to  be  only 
a  useful  phrase  in  clear  cases;  in  others  the  court  seems  to  exercise 
unlimited  discretion  on  the  question  of  reasonableness,  and  the  prin- 
cipal case  might  well  have  been  held  either  way. 
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Negotiable  I.vsTRrMENTs — Bank  as  Pircha'=:er  for  Value. — The  payee 
of  a  check  deposited  it  with  the  plaintiff  hank  for  collection.  The 
bank  credited  the  amount  of  the  .deposit  to  the  payee's  account  and  the 
same  day  permittee!  him  to  check  out  his  entire  account.  The  maker, 
the  defendant,  then  stopped  payment  on  the  check,  and  in  a  suit  by  the 
bank  against  him,  held,  four  judges  dissenting,  the  bank  was  a  pur- 
chaser for  value.  Old  National  Bank  of  Spokane  v.  Gibson  (Wash. 
1919)  179  Pac.  117. 

When  a  negotiable  instrument  is  deposited  for  collection,  title  to  it 
remains  in  the  depositor  and  the  bank  is  held  his  agent  for  purposes  of 
collection.  See  GUps  v.  Perl-ins  (1S07)  9  East.  12;  Third  Nat'  Bank  v. 
Extim  (1913)  163  X.  C.  199,  79  S.  E.  49«;  Scott  v.  Ocean  Bank  (1861) 
23  N.  Y.  289.  Even  though  the  bank  credit  the  depositor's  account  with 
the  amount  of  the  uncollected  check,  this  is  regarded  as  a  conditional 
■credit  which  the  bank  mav  cancel  and  the  principal-agent  relation  is 
not  altered.  See  In  re  State  Bank  (1894)  56  Minn.  119,  57  N.  W.  336; 
Beale  v.  City  of  SomervUle  (C.  C.  A.  1892)  50  Fed.  647.  Now  if  the 
bank  permits  a  depositor  to  draw  against  such  credit,  before  collection  is 
actually  made  does  the  bank  thereby  become  a  purchaser  for  value?  In 
the  absence  of  any  express  intention  between  the  parties,  some  courts 
view  such  a  transaction  as  a  loan  on  the  personal  credit  and  allowed  as 
a  convenience.  Greenburg  National  Bank  v.  Syer  &  Co.  (1912)  113 
Va.  53,  73  S.  E.  438;  see  Balbach  v.  Frelinghuysen  (C.  C.  1883)  15 
Fed.  675 ;  Morse.  Banks  and  Banking  (4th  ed.)  §  586.  Other  cases  main- 
tain that  an  advance  by  the  bank  against  an  uncollected  deposited  check 
terminates  the  principal-agent  relationship  and  becomes  an  act  of  pur- 
chase of  the  check,  because  the  bank  pays  value  relying  thereon,  and 
makes  the  bank  titleholdor.  Cf.  Ayres  v.  Farmers'  Merchants  Bank 
(1883)  79  Mo.  421;  Clark  v.  Merchants'  Bank  (1^49)  2  X.  Y.  380; 
Selover,  Bank  Collections.  §  15.  And  still  others  while  not  giving  the 
bank  title  indicate  that  a  lien  is  created  in  its  favor  for  any  debt  due  it 
from  the  depositor  bv  virtue  of  such  advances.  See  Armour  Packing  Co. 
V.  Davis  (1896)  118  X.  C.  54S.  24  S.  E.  365:  In  re  State  Bank,  supra: 
cf.  Joyce  V.  Anten  (1900)  179  U.  S.  591,  21  Sup.  Ct.  227;  Jones,  Liens 
3rd  ed.)  §  244.  Since  banks  generally  lend  on  security  rather  than 
without  security,  and  since  it  seems  artificial  to  regard  title  as  passing 
in  the  absence  of  extrinsic  facts  other  than  the  advancing  of  money, 
this  last  inference  seems  the  most  probable  and  would  make  the  bank  a 
holder  for  value  under  the  Uniform  Xegotiable  Instruments  Law,  §  27, 
providing  that  a  lienor  of  an  instrument  is  a  holder  for  value  to  the 
extent  of  his  lien.  Clearly  the  most  unlikely  inference  is  that  the  bank 
made  an  unsecured  loan  and  on  either  of  the  other  two  theories  the 
principal  case  decided  under  the  X.  I.  L.,  is  sound. 

Patents — Ixfringemext — Director's  Liability  for  Profits. — The 
defendant  organized  a  corporation  to  engage  in  the  manufacture  of 
machinery  infringing  the  plaintiff's  patent  and.  as  one  of  its  directors, 
completely  dominated  the  corporation's  acts.  Substantial  profits  were 
made  by  this  corporation  from  contracts  involving  infringements. 
Apparently  to  escape  litigation  the  corporation  was  dissolved  under  the 
directions  of  the  defendant.  Waiving  damages,  the  plaintiff  in  a  bill 
in  equity  sought  an  accounting  of  the  profits  gained  by  the  defendant 
from  his  tortious  acts.  Held,  he  was  liable  for  so  much  of  the  profits 
as  he  actuallv  received  in  dividends,  salarv,  or  in  anv  other  way. 
Hitchcock  V.  Cruikshank  (C.  C.  A..  3rd  Dist.  1919)  259  Fed.  948. 
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One  who  directs  another  to  commit  a  tort  is  liable  in  equity  for  an 
accounting  of  the  profits  he  received  therefrom,  even  though  the  tort- 
feasor may  also  be  liable.  So  one  who  directs  another  to  commit  an 
infringement  of  a  patent  is  liable  in  equity  to  account  for  the  profits 
he  actually  received.  Walker,  Patents  (5th  ed.)  §§  404,  406,  572;  cf. 
Prest-o-Ute  Co.  v.  Acetylene  \Yelding  Co.  (D.  C.  1919)  259  Fed.  940. 
If  one  organizes  a  corporation  to  engage  in  the  manufacture  of  an 
article  infringing  a  patent  and  directs  the  acts  of  infringement,  he 
cannot  escajje  liability  by  pleading  that  it  was  a  corporation  which  com- 
mitted the  acts  of  infringement.  Walker,  op.  cit.,  §  410;  see  Cahoone 
Bamet  Mfg.  Co.  v.  Rubier  &  Celluloid  Harness  Co.  (C.  C.  1891)  45 
Fed.  582,  584;  Peters  v.  Union  Biscuit  Co.  (C.  C.  1903)  120  Fed.  679, 
686.  However,  it  has  been  said  that  a  court  of  equity  will  not  permit 
a  director  to  be  joined  where  the  cori)oration  seems  solvent;  Greene  v. 
Buckley  (C.  C.  1902)  120  Fed.  955;  Bowers  v.  Atlantic  G.  &  P.  Co. 
(C.  C.  1900)  104  Fed.  887;  Boston  Woven  Hose  Co.  v.  Star  Rubber  Co. 
(C.  C.  1889)  40  Fed.  1G7;  but  where  the  remedy  against  the  corporation 
would  be  inadequate,  a  court  of  equity  will  join  him;  Walker,  op.  cit., 
§§  410,  572;  cf.  Glucose  Sugar  Refining  Co.  v.  St.  Louis  S.  &  P.  Co. 
(C.  C.  1905)  135  Fed.  540;  and  where  he  is  using  the  corporation  as  a 
mere  instrument  for  the  violation  of  the  vested  rights  of  another,  acquir- 
ing gains  thereby,  a  court  of  equity  will  hold  him  without  joining  the 
corporation.  Walker,  op.  cit.,  §  410;  Calculagraph  Co.  v.  Wilson  (C.  C. 
1904)  132  Fed.  20,  29.  The  holding  in  the  instant  case  that  he  was 
liable  for  the  profits  he  actually  received  is  accordingly  sound.  By 
statute  a  patentee  may  in  addition  get  damages  for  an  infringement. 
29  Stat.  694,  U.  S.  Comp.  Stat.  (1916)  §  9467. 


Railroads — Jurisdiction — Effect  of  Federal  Control  Act. — The 
plaintiff  brought  an. action  against  the  Director  General  of  Railroads,  on 
a  cause  of  action  arising  during  the  federal  operation  of  the  Rutland 
Railroad,  an  organization  entirely  outside  the  federal  district  of  New 
Hampshire,  in  which  the  plaintiff  as  a  resident  brought  this  suit. 
Summons  was  served  on  the  agent  of  the  Boston  and  Maine  Railroad 
within  the  district  of  New  Hampshire,  the  plaintiff  contending  that 
federal  control  so  far  consolidated  the  various  roads,  that  the  agent 
of  a  formerly  independent  railroad  could  now  be  regarded  as  agent  of 
the  entire  consolidated  system.  Held,  such  services  was  invalid. 
Seaver  v.  Hines,  Director  General  of  Railroads  (D.  C,  N.  H.,  1919) 
261  Fed.  239. 

The  liability  for  any  act  arising  out  of  federal  control  is  the  liability 
of  the  United  States  Government  and  not  of  the  individual  road; 
Haubert  v.  Baltimore  &  Ohio  R.  R.  (D.  C.  1919)  259  Fed.  361; 
see  Smith  v.  Babcock  &  Wilson  Co.  (D.  C.  1919)  260  Fed.  679;  and  the 
act  if  interpreted  to  680;  continue  the  liability  of  the  railroad  would 
appear  to  be  unconstitutional.  Schumacher  v.  Pennsylvania  R.  R. 
(1919)  106  Misc.  564,  175  N.  Y.  Supp.  84;  see  19  Columbia  Law  Rev. 
333,  501.  Order  No.  50  of  the  Director  General  of  Railroads  dated 
October  28,  1918,  directing  that  all  actions  be  brought  against  the 
Director  General  is  in  accord  with  such  a  view.  Mardis  v.  Hines  (D.  C. 
1919)  258  Fed.  945.  This  does  not,  however,  merge  the  railroads  into 
a  single  system  destroying  their  separate  identity  for  procedural  pur- 
poses. The  citizenship  of  the  railroad  company  and  not  that  of  the 
Director  General  determines  jurisdiction.    Smith  v.  Babcock  &  Wilson 
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Co.,  supra.  The  Director  General  represents  the  interests  of  the  United 
States.  Were  the  action  against  the  Director  General  as  a  truestee  or 
receiver,  there  would  be  no  action  except  in  the  district  where  the 
individual  is  served.  First  Nat'l  Bank  of  Canton  v.  WUliams,  Comp- 
troller of  the  Currency  (D.  C.  1919)  260  Fed.  674;  Smith  v.  Bahcock  & 
Wilson  Co.,  supra.  This  being  regarded  as  a  suit  against  the  United 
States,  cf.  McLeod  v.  New  England  Tel.  &  Tel.  Co.  (1919)  39  Sup.  Ct. 
511,  the  right  to  sue  is  only  conferred  by  the  Federal  Control  Act, 
§  10,  40  Stat.  451.  456,  U.  S.  Comp.  Stat.  (1918)  §  3115.  See  Haubert 
v.  Baltimore  &  Ohio  R.  R.,  supra,  at  p.  363.  Section  10  provides  that 
actions  at  law  against  carriers  shall  be  brought  in  the  same  manner  as 
heretofore,  subject  to  regulation  by  the  President,  which  provisions  are 
within  the  power  of  Congress.  Wainright  v.  Pennsylvania  R.  R.  (D.  C. 
1918)  253  Fed.  459.  Order  No.  50  is  a  proper  exercise  by  the  executive 
of  the  powers  conferred  by  the  Act.  Rutherford  v.  Union  Pacific  R.  R. 
(D.  C.  1919)  254  Fed.  880.  This  expressly  provided  for  service  of  proc- 
ess upon  the  officials  operating  the  individual  railroad,  in  respect  of 
which  the  cause  of  action  arises,  in  the  same  way  as  service  was  here- 
tofore made.  The  two  railroads,  being  separate  and  distinct  prior  to  the 
Act,  the  instant  case  is  manifestly  sound. 

Rule  Against  Pe[{petuities — Restraint  on  Alienation — Valipitv. — 
The  plaintiff  sought  to  eject  the  defendant,  a  negro,  from  land  which  he, 
the  plaintiflF,  had  granted  in  1910  to  the  defendant's  predecessor  sub- 
ject to  a  restriction  that  the  land  should  not  be  conveyed  to  persons  of 
African,  Chinese  or  Japanese  descent  until  January  1.  1925.  Held,  the 
restriction  was  void  under  a  statute,  Cal.  Civ.  Code,  §  711,  declaratory 
of  the  common  law,  which  provided  that  conditions  restraining  aliena- 
tion when  repugnant  to  the  interest  created,  are  void.  Title  Guarantee 
and  Trust  Co.  v.  Garrott  (Cal.  1919)  183  Pac.  470. 

After  the  Statute  of  Quia  Emptores  restrictions  on  the  alienation  of 
land  were  void,  whether  considered  as  conditions,  limitations  or  cove- 
nants running  with  the  land.  See  11  Columbia  Law  Rev.  365.  Since 
then  the  rule  has  been  relaxed  in  some  jurisdictions,  partial  restraints 
on  alienation  being  permitted.  1  Washburn,  Real  Property  (6th  ed.) 
§  143;  see  Munroe  v.  Hall  (1887)  97  N.  C.  206,  210.  Thus,  restraints 
as  to  the  time  during  which  land  may  not  be  alienated  have  been  held 
valid,  where  such  restraints  were  reasonable;  Frazier  v.  Combs  (1910) 
140  Ky.  77,  130  S.  W.  812;  Southard  v.  Southard  (1911)  210  Mass. 
347,  95  N.  E.  941  (semble)  ;  as  have  restraints  as  t<5  the  persons  to 
whom  property  may  be  conveyed.  Koehler  v.  Rowland  (1918)  275  Mo. 
573,  205  S.  W.  217;  Queensboro  Land  Co.  v.  Cazeaux  (1915)  136  La. 
724,  67  So.  641.  The  weight  of  authority,  however,  is  against  any 
restraints  on  alienation,  either  as  to  time  or  as  to  i)ersons.  Manierre  v. 
Welling  (1911)  32  R.  L  104,  78  Atl.  507;  Christmas  v.  Winston  (1910) 
152  N.  C.  48,  67  S.  E.  58;  Hacker  v.  Hacker  (1912)  75  Misc.  380,  133 
N.  Y.  Supp.  266;  see  Collins  v.  Foley  (1884)  63  Md.  158,  164.  In  the 
instant  case  the  restrictions  were  partial  as  to  persons;  and  that 
restraint  was  also  limited  in  time.  Although,  for  this  reason,  the 
restrictions  might  be  held  reasonable,  yet,  it  would  seem  that,  accord- 
ing to  the  weight  of  authority,  they  would  be  invalid.  Such  covenants 
might  also  be  considered  to  violate  the  14th  Amendment  and  our  treaty 
obligations  to  China  and  Japan,  in  so  far  as  rights  of  their  nationals 
are  concerned.     Gandolfo  v.  Hartman  (C.  C.  1892)  49  Fed.  181. 
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Sales — Fraudulent  Conveyances — Bulk  Sales  Act. — The  owner  and 
operator  of  a  lunch  wagon  sold  it  together  with  the  furniture,  fixtures, 
appliances  and  supplies  connected  therewith.  In  a  suit  by  a  creditor 
to  avoid  the  sale  as  against  the  Bulk  Sales  Act  providing  that:  "The 
sale  in  bulk  of  any  part  or  the  whole  of  a  stock  of  merchandise  other- 
wise than  in  the  ordinary  course  of  trade  .  .  .  shall  be  fraudulent 
and  void  as  against  creditors  of  the  seller,"  held,  the  Act  did  not  apply. 
Lewis,  Huhhard  &  Co.  v.  Loughran  (W.  Va.  1919)  101  S.  E.  465. 

Since  such  bulk  sales  acts  are  in  derogation  of  the  common  law 
right  of  a  person  to  alienate  his  property  without  restriction,  they  are 
construed  strictly  with  a  view  towards  remedying  the  precise  evil 
intended  to  be  reached.  Cooney,  Eckstein  &  Co.  v.  Sweat  (1909) 
133  Ga.  511,  66  S.  E.  257.  Thus  the  courts  in  construing  similar 
statutes  have  generally  restricted  the  words  "goods,  wares,  and  mer- 
chandise" or  "stocks  of  merchandise"  to  those  goods  actually  held  out 
for  sale,  Johnson  v.  Kelly  (1915)  32  N.  D.  116,  155  N.  W.  683,  and 
therefore  have  refused  to  hold  within  the  Act  a  sale  of  all  the  property 
of  a  livery  stable  business  including  the  horses,  wagons,  and  harness; 
Everett  Prod.  Co.  v.  Smith  Bros.  (1905)  40  Wash.  566,  82  Pac.  905; 
or  the  sale  of  a  billiard  and  pool  business  including  all  its  usual  equip- 
ment; Independent  Breweries  Co.  v.  Lawton  (Mo.  1918)  204  S.  W.  730; 
or  the  sale  by  a  cobbler  of  all  his  shoe  repairing  appliances,  although 
the  goods  contained  a  small  quantity  of  shoe  laces,  polishes  and 
brushes  which  he  occasionally  sold;  Swanson  v.  DeVine  (Utah  1916) 
160  Pac.  872;  on  the  ground  that  the  "goods,  wares  and  merchandise" 
sold  were  primarily  for  use  in  the  business  conducted.  The  con- 
tention that  this  is  the  differentiation  which  the  courts  have  made  is 
strengthened  by  the  fact  that  where  an  entire  business  is  sold  con- 
sisting of  both  goods  held  out  for  sale  and  chattels  and  fixtures  used 
in  the  business,  the  courts  hold  that  the  Act  applies  only  to  the  former. 
Thus,  in  the  sale  of  a  saloon  and  dance  hall  business,  the  Act  was 
held  to  apply  only  to  the  stock  of  liquors  sold.  Marshon  v.  Toohey 
(1915)  38  Xev.  248,  148  Pac.  357;  contra,  Parham  &  Co.  v.  Potts- 
Thompson  Liquor  Co.  (1907)  127  Ga.  303,  56  S.  E.  460.  Nor  are  such 
acts  applicable  to  a  business  which  does  not  handle  goods  for  sale  at 
all,  such  as  an  employment  agency;  Heslop  v.  Golden  (1915)  189  111. 
App.  388;  or  where  the  selling  of  the  goods  is  merely  incidental  to  an 
establishment  whose  chief  purpose  is  the  application  of  skill  and  labor 
in  the  production  of  a  substantially  new  article.  Connecticut  Steam 
Brown  Stone  Co.  v.  Lewi^  (1912)  86  Conn.  386,  85  Atl.  534.  The 
instant  case  seems  to  fall  within  the  principles  laid  down  by  the  pre- 
ceding authorities.  The  articles  sold  by  the  defendant  were  clearly 
not  a  "stock  of  merchandise"  within  the  meaning  of  the  Act. 

Specific  Performance — Mutuality — Suit  by  Assignee  of  the  Pur- 
chaser.— In  an  action  to  compel  specific  performance  of  a  contract  for 
the  sale  and  purchase  of  real  estate,  brought  by  the  assignee  of  the 
purchaser  in  his  own  name,  held,  in  two  recent  New  York  cases,  that 
such  relief  would  lie.  Epstein  v.  Gluckin  (Sup.  Ct.  1919)  109  Misc. 
184,  179  N.  Y.  Supp.  221;  Schuyler  v.  Kirk  Brown  Realty  Co.  (Sup. 
Ct.  1919)  178  N.  Y.  Supp.  508. 

The  rule  of  mutuality  merely  demands  that  the  court  can  enforce 
its  decree  against  both  parties  litigant,  and  give  to  them  all  they  are 
entitled  to  receive  under  their  contract,  in  exchange  for  their  per- 
formance.    See  16  Columbia   Law   Rev.  443.     Thus  while  the  court 
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will  not  decree  specific  performance  at  the  suit  of  an  infant,  as  his 
power  of  repudiation  renders  the  court  unable  to  enforce  effectually 
its  decree;  Flight  v.  Bolland  (1828)  4  Russ.  298;  nor  where  one  of  the 
essential  terms  of  the  agreement  sued  on  is  of  such  a  nature  that 
equity  cannot  specifically  enforce  it  and  so  cannot  exact  performance 
of  both  parties,  Roller  v.  ^yeiole  (D.  C.  1919)  261  Fed.  250;  Ten  Ecck 
V.  Manning  (1893)  52  X.  J.  Eq.  47,  27  Atl.  900;  Welty  v.  Jacobs 
(1898)  17  111.  624,  49  X.  E.  72.  yet  where  the  vendor  alone  has  signed 
a  memorandum  sufficient  to  bind  him  under  the  Statute  of  Frauds, 
equity  will  decree  specific  performance  at  the  suit  of  the  purchaser,  as 
by  making  the  defendant's  performance  conditioned  on  that  of  the 
plaintiff  the  court  protects  both  parties,  and  completely  carries  out 
the  agreement  between  them.  Mason  v.  Decker  (1878)  72  X.  Y.  595; 
Smith  V.  Wilson  (1901)  160  Mo.  657,  61  S.  W.  597.  Analogous  to  this 
is  a  suit  for  specific  performance  against  the  vendor  by  the  assignee 
of  the  vendee,  where  a  similar  decree  would  compel  the  defendant  to 
do  what  he  agreed  to  do,  and  give  him  the  compensation  agreed  upon 
for  his  performance.  Moore  v.  Gariglietti  (1907)  228  111.  143,  81  X.  E. 
826.  While  there  are  a  few  early  Xew  York  cases  so  holding.  Dodge  v. 
Miller  (1894)  81  Hun  102,  30  X.  Y.  Supp.  726 ;  see  Jones  v.  Lijnds  (1838) 
7  Paige  Ch.  301  (semhle),  the  trend  of  recent  Xew  York  decisions  has 
been  to  deny  relief  in  such  a  case,  on  the  ground  that  since  the  vendor 
could  not  compel  specific  performance  by  the  assignee,  unless  the  latter 
had  assumed  his  assignor's  obligation  to  purchase  or  there  wore  a 
novation,  see  Ilugel  v.  Ilahel  (1909)  132  App.  Div.  327,  329,  117  X.  Y. 
Supp.  78,  mutuality  demands  that  specific  relief  be  denied  the  assignee. 
Genevetz  v.  Feiering  (1910)  136  App.  Div.  736,  121  X.  Y.  Supp.  392,- 
Dittenfass  v.  Ilorsley  (1917)  177  App.  Div.  143,  163  X.  Y.  Supp.  626, 
aff'd  224  X.  Y.  560,  120  X.  E.  861 ;  Levin  v.  Dietz  (1909)  194  X.  Y.  376, 
87  X.  E.  454  (semhle)  ;  Wadick  v.  Mace  (1908)  191  X.  Y.  1,  83  X.  E.  57 
(semhle).  The  instant  decisions,  in  refusing  to  follow  the  Xew  York 
rule,  as  laid  down  by  the  higher  courts,  have  reached  a  result  that  is 
both  desirable  and  sound  in  principle. 

Warranty — Qiality  of  Goods — Whether  Judgment  Against  Vendee 
IS  Binding  on  Vendor. — The  plaintiff  sold  a  horse,  purchased  from  the 
defendant,  to  one  Walters,  giving  the  same  warranty  of  soundness  as  he 
had  received  from  the  defendant.  Walters  sued  the  plaintiff  for  breach 
of  warranty  and  recovered,  the  defendant  refusing  to  defend  the  suit 
after  notice  from  the  plaintiff.  In  an  action  by  the  plaintiff  to  recoup, 
the  jurj'  found  that  the  horse  was  sound  at  the  time  the  defendant  sold 
him,  but  judgment  was  entered  for  the  plaintiff  non  obstante  veredicto. 
Held,  on  appeal,  for  the  defendant.  Booth  v.  Scheer  (Kan.  1919)  185 
Pac.  898. 

It  is  well  settled  that  a  subvendee  cannot  recover  from  the  original 
vendor  on  a  breach  of  warranty  but  must  look  to  the  one  from  whom  he 
purchased.  Thisler  v.  Keith\lS9S)  7  Kan.  App.  363,  52  Pac.  619; 
Nelson  v.  Armour  Packing  Co.  (1905)  76  Ark.  352,  90  S.  W\  288;  but 
see  Childs  v.  O'Donnell  (1891)  84  Mich.  533,  538,  47  X.  W.  1108.  The 
original  vendee  may  in  turn  recoup  from  his  vendor  upon  a  like 
warranty  made  to  him.  Williston,  Sales,  §  244.  The  decision  in  the 
instant  case  depended  not  on  whether  a  warranty  of  quality  runs  or 
not — as  was  apparently  the  basis  of  the  decision — since  a  subvendee 
was  not  suing,  but,  as  Mason,  J.,  pointed  out  on  p.  898,  on  whether 
the  defendant,  having  notice  of  the  suit  against  his  vendee  was  under  a 
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duty  to  defend  it  or  be  bound  by  that  judgment.  In  the  case  of 
warranty  of  title  to  personalty  it  is  generally  established  that  a  vendor 
after  notice  of  suit  against  his  vendee  by  one  claiming  a  superior  title, 
must  defend  or  the  judgment  will  be  conclusive  against  him  in  an  action 
by  his  vendee  for  recoupment.  Boyd  v.  Whitfield  (1858)  19  Ark.  *447; 
Bevan  v.  Muir  (1909)  53  Wash.  54,  101  Pac.  485;  see  Jordan  v.  Van 
Duzee  (1917)  139  Minn.  103,  165  N.  W.  877;  Smith  v.  Williams  (1903) 
117  Ga.  782,  45  S.  E.  394  (semhle).  However,  where  a  warranty  of 
quality  is  concerned  that  doctrine  has  not  been  applied  and  it  has  been 
held  in  the  few  cases  that  have  involved  this  point  that  the  original 
vendor  is  not  bound  by  a  judgment  against  his  vendee.  Smith  &  Welton 
V.  Moore  (1875)  7  S.  C.  209,  though  the  judgment  against  the  vendee 
may  be  prima  facie  evidence  of  the  issue  in  an  action  against  the  orig- 
inal vendor.  Reese  v.  Miles  (1897)  99  Tenn.  398,  41  S.  W.  1065.  The 
reason  is  a  real  one,  since  in  the  suit  against  the  vendee  the  jury 
decides  only  that  there  was  a  breach  at  the  time  of  the  resale,  while  in 
the  action  by  the  vendee  the  jury  must  consider  the  warranty  as  of  the 
time  of  the  original  sale.  Smith  &  Welton  v.  Moore,  supra.  The 
quality  of  an  article  such  as  eggs,  see  Reese  v.  Miles,  supra,  or  of  cotton. 
Smith  &  Welton  v.  Moore,  supra,  or  the  soundness  of  a  horse,  may 
change  from  day  to  day,  and  hence  the  judgment  of  the  jury  in  the 
first  action  cannot  be  conclusive  in  the  second  action.  But  in  those 
cases  where  the  quality  of  the  article  does  not  change,  there  seems  to  be 
no  good  reason  why  the  judgment  in  the  first  case  should  not  be  con- 
clusive. The  law  on  this  point  being  yet  unsettled,  it  is  suggested  that 
the  distinction  taken  between  warranties  of  title  and  of  quality  of 
personalty  should  be  applied  only  where  the  quality  is  subject  to  change 
and  not  where  it  remains  stable.  The  instant  case  both  on  authority 
and  principle  seems  well  decided. 

Waters  and  Watercourses — Obstruction  of  Diffused  Surface 
Water  by  Lower  Owner. — The  defendant,  a  lower  owner,  erected  a 
dike  which  obstructed  the  flow  of  surface  waters  from  the  upper  lands, 
causing  the  water  to  back  upon  the  plaintiff's  land  to  the  injviry  of  his 
crops.  In  an  action  for  damages,  held,  the  defendant  was  privileged 
to  ward  off  diffused  surface  waters  even  to  the  damage  of  the  upper 
owner.     Johnson  v.  Leazenhy  (Mo.  1919)  216  S.  W.  49. 

Although  a  lower  owner  may  not  obstruct  the  flow  of  surface  waters 
which  come  onto  his  land  in  a  stream  or  natural  watercourse, 
Miller  v.  Eastern  Ry.  (1915)  84  Wash.  31,  146  Pac.  171;  Skinner  v. 
Gt.  Northern  Ry.  (1915)  129  Minn.  113,  151  N.  W.  968,  in  most  juris- 
dictions he  may  protect  his  lands  from  diffused  surface  waters,  even 
to  the  damage  of  the  upper  proprietor.  Goll  v.  Chicago  &  A.  Ry. 
(1917)  271  Mo.  655,  197  S.  W.  244;  Harvie  v.  Caledonia  (1915) 
161  Wis.  314,  154  N.  W.  383;  Gilson  v.  Duncan  (1915)  17  Ariz.  329, 
152  Pac.  856;  Gould,  Waters  (3rd  ed.)  §  275.  No  easement  of  flowage 
is  gained  because  of  the  lower  owner's  past  submission.  Clay  v.  Pitts- 
burgh (1905)  164  Ind.  439,  73  N.  E.  904.  Some  jurisdictions,  however, 
influenced  by  the  civil  law,  regard  the  lower  lands  as  servient  to  the 
upper  and  bound  to  receive  the  natural  flow  of  diffused  water  there- 
from; Johnson  v.  Marcum  (1913)  152  Ky.  629,  153  S.  W.  959;  Lamb  v. 
Stone  (1917)  178  Iowa  1268,  160  N.  W.  907;  Galbreath  v.  Hopkins 
(1911)  159  Cal.  297,  113  Pac.  174  (semble) ;  1  Wiel,  Water  Rights 
(3rd  ed.)  §  348;  and  so  long  as  the  volume  is  not  increased,  the  upper 
proprietor  is  permitted  to  divert  the  diffused  waters  into  an  artificial 
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channel  in  the  interest  of  g:ood  husbandry.  Ohe  v.  Pattat  (1911) 
151  Iowa  723,  130  N.  W.  903.  The  final  test  in  several  jurisdictions 
appears  to  be  a  balance  of  conveniences.  Thus  some  courts,  which 
follow  the  instant  case,  require  the  lower  owner,  where  several  methods 
of  alleviation  are  open  to  him,  to  use  that  method  which  will  do  least 
harm  to  the  upper  lands,  if  it  is  not  unreasonably  more  expensive. 
Jackson  v.  Keller  (1910)  95  Ark.  242,  129  S.  W.  296;  Ilolman  v.  Rich- 
ardson (1917)  115  Miss.  109,  76  So.  136.  And  on  the  other  hand, 
some  of  the  courts  which  followed  the  civil  law  permit  the  owners  of 
urban  lands  to  obstruct  surface  water.  Shanan  v.  Brown  (1913) 
179  Ala.  425,  60  So.  891;  contra,  Johnson  v.  Marcum,  supra.  As  a 
matter  of  positive  law,  the  majority  of  recent  decisions  recognizes  the 
doctrine  of  the  instant  case;  but  see  Wiel,  op  cit.  §  348;  though  there 
is  no  heavy  balance  of  social  convenience  in  favor  of  permitting  the 
lower  owner  to  save  his  land  if  other  lands  are  made  useless  thereby. 

Wills  and  Administration — Revocation — Effect  of  Adoption  of 
Child. — In  an  action  to  quiet  title,  held,  the  adoption  of  a  child  by 
the  testator,  subsequent  to  the  making  of  his  will,  effected  an  alteration 
in  the  will  in  the  same  manner  as  would  birth  of  issue,  under  a 
statute  providing  that  such  issue  should  receive  the  same  share  of  the 
estate  as  he  would  be  entitled  to  if  the  testator  had  died  intestate. 
Dreycr  v.  Schrick  (Kan.  1919)  185  Pac.  30. 

The  statutes  of  adoption  in  the  various  states  define  the  status  of 
adopted  children  and,  being  in  derogation  of  the  common  law,  are 
strictly  construed.  Keegan  v.  Geraghty  (1881)  101  111.  26,  39.  It  is 
to  these  statutes  that  reference  must  be  had  for  definition  of  the 
capacity  to  inherit,  and  not  to  the  statutes  of  descent  and  distribution 
which  lay  down  the  general  rules  of  inheritance.  Fosburg  v.  Rogers 
(1893)  114  Mo.  122,  21  S.  W.  82.  The  effect  of  most  statutes  of 
adoption  is  to  give  adopted  children  all  the  rights  and  subject  them  to 
all  the  duties  of  the  legal  relation  of  parent  and  child;  Estate  of 
Newman  (1888)  75  Cal.  213,  16  Pac.  887;  and  where  this  is  so,  an 
adopted  child  by  the  great  weight  of  authority  is,  as  to  capacity  to 
inherit,  within  the  class  of  "child",  "issue"  or  similar  phrase  of  the 
particular  statute  of  descent  and  distribution.  Riley  v.  Day  (1913) 
88  Kan.  503,  129  Pac.  524;  Patterson  v.  Browning  (1896)  146  Ind.  100, 
44  N.  E.  993;  contra,  Phillips  v.  McConica  (1898)  59  Oh.  St.  1.  51 
N.  E.  445.  Similarly,  where  the  rights  of  an  adopted  child  conflict 
with  those  of  a  surviving  widow,  the  tendency  is  to  give  the  former 
the  status  of  a  child  born  in  wedlock.  Sayles  v.  Christie  (1900) 
187  111.  420,  58  N.  E.  480;  Markover  v.  Krauss  (1892)  132  Ind.  294, 
31  N.  E.  1047;  contra,  Morse  v.  Osborne  (1910)  75  N.  H,  487,  77  Atl. 
403.  By  clear  analogy  the  holding  should  be  general  that  the  adoption 
of  a  child  would  effect  a  revocation  of  a  previously  drawn  will,  in  the 
same  manner  as  the  subsequent  birth  of  issue,  but  there  is  a  decided 
conflict  of  authority  on  this  point,  certain  decisions  stressing  the 
beneficent  policy  of  the  statute  of  adoption  and  construing  it  liberally; 
Flannigan  v.  Howard  (1902)  200  111.  396,  65  N.  E.  782;  Sandon  v. 
Sandon  (1905)  123  Wis.  603,  101  K  W.  1089;  Hilpire  v.  Claude 
(1899)  109  Iowa  159,  80  N.  W.  332,  others  adhering  strictly  to  the 
letter  of  the  statute,  in  favor  of  the  common  law  and  the  established 
law  of  wills.  Goldstein  v.  Hammell  (1912)  236  Pa.  305,  84  Atl.  772; 
Davis  V.  Fogle  (1890)  124  Ind.  41,  23  N.  E.  860;  In  re  Gregory's  Estate 
(1896)  15  Misc.  407,  37  N.  Y.  Supp.  925. 
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Wills  and  Administration — Undue  Influence — Burden  of  Proof. — 
The  testatrix  was  a  patient  in  very  poor  health  at  the  sanitarium  of  one 
Dr.  S.  She  had  made  a  will  in  favor  of  the  contestants,  but  a  few 
weeks  later  and  only  a  short  time  before  her  death,  she  made  a  new 
will  in  favor  of  the  present  proponent,  the  doctor's  husband.  The 
latter  had  had  the  will  drawn  under  his  directions  and  not  in  the 
presence  of  the  testatrix,  the  lawyer  being  unknown  to  the  latter.  Held, 
a  presumption  of  undue  influence  arose  under  the  circumstances  and 
the  jury  were  warranted  in  finding  for  the  contestants.  In  re  Null's 
Estale  (Cal.  1919)  185  Pac.  393. 

It  is  well  settled  that  no  presumption  of  undue  influence  arises 
solely  because  of  the  existence  of  a  confidential  relationship  between 
a  testatxDr  and  a  beneficiary;  Graham  v.  Courtrighl  (1917)  180 
Iowa  394,  161  N.  W.  774;  see  Re  Smilh  (1884)  95  N.  Y.  51G;  conlra. 
Appeal  of  Kirhy  (1916)  91  Conn.  40,  98  Atl.  349;  but  does  arise  when 
in  addition  to  the  confidential  relationship  it  appears  that  the  bene- 
ficiary was  active  in  and  about  the  preparation  and  execution  of  the 
will.  See  Gaither  v.  Phillips  (Ala.  1917)  75  So.  295;  In  re  Baird's 
Est.  (1917)  176  Cal.  381,  1G8  Pac.  561.  On  the  question  of  the  force 
and  effect  of  the  ''presumption"  upon  the  burden  of  proof,  there  is 
some  confusion.  It  is  said  that  the  presumption  shifts  the  burden  of 
proof  to  the  proponent.  This  is  sometimes  used  to  mean  that  upon 
proof  of  the  facts  sufficient  to  raise  the  presumption  by  the  contestant, 
it  becomes  incumbent  upon  the  proponent  to  show  by  some  evidence 
the  absence  of  undue  influence,  and  the  failure  to  do  so  entitles  the 
contestant  as  a  matter  of  law  to  a  verdict  or  finding  in  his  favor. 
Gum  V.  Reep  (1916)  275  111.  503,  114  N.  E.  271.  But  by  far  the 
majority  of  the  cases  which  place  the  burden  of  rebutting  the  pre- 
sumjjtion  of  undue  influence  upon  the  beneficiary  cannot  be  considered 
as  meaning  more  than  that  the  beneficiary,  in  failing  to  introduce 
further  evidence,  runs  the  risk  of  having  an  adverse  decision  rendered 
by  the  trier  of  fact,  O'Briens  Appeal  (1905)  100  Me.  156,  60  Atl.  880; 
In  re  Tulty's  Will  (IST.  J.  1917)  102  Atl.  833,  the  risk  of  a  nonpersuasion 
of  the  trier  of  fact  remaining  also  on  the  contestant.  Leahy  v.  Timon 
(Tex.  1918)  204  S.  W.  1029.  This  latter  meaning  is  often  expressed, 
and  more  correctly  it  would  seem,  as  not  shifting  the  burden  of  proof 
at  all  but  as  merely  giving  all  the  evidence  its  due  weight.  In  re 
Powers  (1917)  176  App.  Div.  455,  162  K  Y.  Supp.  828.  It  is  that  view 
which  the  court  seems  to  be  recognizing  in  the  instant  case  in  refusing 
to  interfere  with  the  findings  of  fact  by  the  jury. 

Workmen's  Compensation  Acts — Municipal  Employee — Policeman. — 
A  patrolman,  who  had  been  detailed  by  his  superior  officer  to  care  for 
the  prisoners  in  the  station  house,  to  clean  the  walls  and  floor,  and  to 
fix  the  electric  lights,  was  accidentally  injured  in  the  performance  of 
this  duty.  Held,  he  was  not  an  employee  of  the  city  within  the  Work- 
men's Compensation  Law.  N.  Y.  Consol.  Laws  c.  67  (Laws  of  1914  c. 
41).  Ryan  v.  City  of  New  York  (N.  Y.,  Ct.  of  App.,  1920)  62  N.  Y. 
L,  J.  1580,  reversing  189  App.  Div.  49,  178  N.  Y.  Supp.  402. 

The  court  rested  its  decision  on  the  ground  that  a  policeman  is  a 
public  officer  and  that  his  status  does  not  change  merely  according  to 
the  particular  work  to  which  he  may  be  assigned;  and  that  the  legis- 
lature, if  it  had  intended  to  award  compensation  to  the  police  force, 
would  not  have  ignored  the  typical  hazards  of  their  work  and  rewarded 
the  trivial  ones.  Regular  compensation  is  provided  for  members  of  the 
force  in  the  rules  of  the  Police  Department.  For  a  discussion  of  this 
case  see  20  Columbia  Law  Rev.  230. 
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Charles  W.   McClumpha,  Editor-in-Charge 

Judicial  Settlement  of  Controversies  Between  States  of  the 
American  Union:  Cases  Decided  in  the  Supreme  Court  of  the  United 
States.  Collected  and  Edited  by  James  Brown  Scott.  New  York: 
Oxford  University  Press.     1918.     Two  volumes,  pp.  xlii,  1775, 

Thanks  are  due  to  the  funds  of  the  Carnegie  Endowment  for  Inter- 
national Peace  for  making  readily  accessible  the  cases  in  the  Supreme 
Court  of  the  United  States  which  deal  with  the  judicial  settlement  of 
disputes  between  the  component  states  of  the  United  States.  To 
these  cases  the  editor  has  added  others  illustrating  the  nature  and 
scope  of  the  federal  judicial  power  and  its  relation  to  legislative  and 
executive  power,  the  immunity  of  states  and  the  United  States  from 
suit  by  individuals  and  the  qualifications  on  that  immunity  by  reason 
•  of  permissible  suits  against  state  officials.  As  befits  the  irenic  purpwse 
of  the  publication,  the  printing  of  the  Declaration  of  Independence 
puts  asterisks  in  place  of  the  facts  "submitted  to  a  candid  world"  to 
show  the  ''long  train  of  abuses  and  usurpations"  and  the  "history  of 
repeated  injuries"  suffered  from  his  most  gracious  and  sovereign 
majesty,  George  the  Third.  But  the  Articles  of  Confederation  and 
the  Federal  Constitution  are  boldly  given  in  unexpurgated  form. 
Obviously  self-determination  and  the  right  of  revolution  are  minor 
topics  in  such  a  collection.  The  main  idea  is  to  show  the  operation  of 
a  federal  system  in  which  partly  sovereign  states  submit  their  quarrels 
to  a  judicial  authority  backed  with  power  to  enforce  its  decrees. 

Most  of  the  cases  on  controversies  between  states  relate  to  boundary 
disputes.  These  are  printed  in  full  with  all  their  wearisome  detail  of 
real-estate  facts  which  throw  no  additional  light  on  the  function  exer- 
cised by  the  Supreme  Court.  To  pick  but  one  example  among  many, 
the  ten-page  enumeration  of  sticks  and  stones  marking  the  boundary 
between  North  Carolina  and  Tennessee  (pages  1728-1739)  is  of  slight,  if 
any,  importance  to  the  inquirer  after  the  good  that  might  be  expected 
from  a  Supreme  Court  of  the  World.  When  printing  is  more  expen- 
sive than  editing,  and  paper  is  scarce,  the  dictates  of  conservation  and 
economy  make  the  art  of  discrimination  in  the  process  of  inclusion  and 
exclusion  seem  one  worth  practicing.  One  is  reminded  of  Cicero  or 
whoever  it  was  who  said:  "If  I  had  more  time,  I  would  wTite  you 
a  shorter  letter."  It  would  have  been  helpful,  too,  if  the  suits  between 
states  had  been  arranged  topically,  so  that  those  involving  fiscal  dis- 
putes and  questions  of  the  enforcement  of  decrees  stood  by  them- 
selves. The  various  suits  over  the  same  boundary  controversy  might 
also  have  been  placed  together.  From  the  standpoint  of  the  reader,  the 
only  advantage  of  the  chronological  arrangement  seems  to  be  that  of 
certainty.  This  advantage  might  have  been  kept  in  the  text,  and  then 
some  guide  through  the  maze  have  been  afforded  by  adding  an  index. 
But  this  could  not  have  been  done  by  a  typist. 

A  discriminating  pair  of  scissors  applied  to  the  major  portion  of 
the  work  might  have  made  possible  an  increase  of  the  material  in  the 
preliminary  sections.     What  is  there  given  is  valuable,  and  it  is  per- 
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haps  ungracious  to  ask  for  more.  But  in  view  of  what  is  offered  to 
show  whether  suits  against  officials  are  suits  against  the  state,  one 
wonders  why  Philadelphia  Co.  v.  Stimson  was  omitted.  McCulloch  v. 
Maryland  and  Collector  v.  Day  are  printed  in  the  section  on  "Judicial 
Control  over  the  Constitutionality  of  Legislative  Acts".  This  sug- 
gests that  it  would  have  been  useful  to  include  all  the  other  cases  mark- 
ing the  restrictions  on  the  taxing  and  police  powers  of  the  states  or 
of  the  nation  because  of  their  respective  places  in  the  federal  system. 
This  may  seem  like  asking  for  a  different  book  from  that  which  the 
compiler  undertook.  But  the  request  is  founded  on  the  assumption 
that  the  object  of  the  compilation  was  to  give  the  information  most 
useful  to  those  who  look  to  a  larger  federation  of  states  and  who  wish 
to  know  what  part  can  be  played  in  such  a  federation  by  judicial 
authority.  Many  questions  which  any  federal  system  must  bring  before 
the  courts  for  settlement  arise  in  cases  in  which  only  one  of  the  parties 
is  a  state.  Many  more  arise  in  suits  between  individuals.  A  collec- 
tion of  cases  from  the  Supreme  Court  of  the  United  States  which 
would  indicate  all  the  problems  likely  to  arise  in  any  larger  federation 
would  have  possibilities  of  the  greatest  service.  The  present  collection 
falls  far  short  of  that.  It  does  not  forestall  another  venture.  Unlim- 
ited leave  to  print  is  such  a  power  for  good  as  well  as  for  waste  that 
we  may  perhaps  be  encouraged  to  hope  for  another  effort  from  which 
more  of  good  will  ensue. 

Thomas  Reed  Powell. 

The  Progress  of  Continental  Law  in  the  Nineteenth  Century. 
By  Various  Authors.    Boston.    Little  Brown  &  Co.,  558  pp. 

This  book  constitutes  volume  xi  in  the  Continental  Legal  History 
Series,  prepared  under  the  auspices  of  the  Association  of  American 
Law  Schools.  It  contains  a  number  of  essays  or  extracts  from  books 
by  various  writers  on  continental  law,  and,  therefore,  has  the  advan- 
tage of  presenting  varying  notions  of  the  theory  and  progress  of  the 
law.  It  has,  however,  an  essential  unity  in  that  the  writers  all  agree 
that  there  has  been  a  definite  progress  towards  a  higher  ideal  of  social 
use  and  purpose  in  the  interpretation  and  amendment  of  the  law,  so 
that  the  necessary  lack  of  unity  in  a  volume  compiled  from  the  work 
of  a  number  of  strong  thinkers  is  less  pronounced  than  might  have 
been  believed  possible. 

The  book  treats  of  the  development  of  the  continental  law,  par- 
ticularly French  law,  from  the  overturning  of  the  old  aristocratic  order 
of  society  and  the  enthronement  of  the  commercial  class,  which  was 
marked  in  legislation  by  the  Napoleonic  Code;  follows  the  changes 
required  by  the  new  developments  of  social  life;  new  conceptions  of 
social  solidarity;  compares  the  great  model  of  1S04  with  the  later 
Italian,  German  and  Swiss  Codes;  then  describes  the  hesitating 
tendency  towards  a  world  unification  of  commercial  and  maritime  law, 
and  the  rules  regulating  conflict  of  laws,  and  closes  with  a  suggestive 
chapter  on  a  world  common  law. 

The  short  introductions  by  John  H.  Wigmore,  Sir  Frederick  Pollock 
and  Professor  Borcliard  of  Yale  arc  not  the  least  interesting  pages  in 
the  book.  They,  too,  agree  that  the  change  in  the  spirit  of  the  law 
from  individualism  to  a  recognition  of  social  uses  is  undeniable:  that 
there  seems  to  be  a  trend  from  contract  to  status,  that  is,  an  increasing 
interference  by  the  state  limiting,  in  the  general  interest,  the  free 
play  of  the  individual. 
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Part  I  of  the  volume  traces  the  [Movement  for  the  Readjustment  of 
Law  to  Changed  Social  and  Political  Conditions  from  the  days  when 
the  Napoleonic  Code  was  drafted.  It  is  mainly  concerned  with  the 
development  in  French  law  and  with  the  topics  contained  in  the  Civil 
Code,  rather  than  those  concerned  with  commercial  or  administra- 
tive law.  Professor  Alvarez  does  indeed  very  significantly  call  atten- 
tion to  the  increasing  importance  of  administrative  law  in  regulating 
what  was  formerly  thought  private  interest.  "The  greater  part  of  admin- 
istrative law  is  in  reality  merely  the  material  of  civil  law,  viewed  from 
the  standpoint  of  general  interest  rather  than  of  private  interest," 
(p.  49).  Public  service  commissions,  such  government  organs  as  the 
Federal  Trade  Commission,  charged  with  the  duty  of  insuring  fair 
trade  practices  in  the  interest  ultimately  of  the  consuming  public,  are 
striking  examples  of  the  truth  of  this  remark  applied  to  American  con- 
ditions. Again,  the  way  in  which  an  administrative  court  can  handle 
a  question  of  law  involving  private  rights  is  shown  on  p.  109. 

The  Napoleonic  Code  consecrated  the  victory  of  the  commercial 
class  over  the  nobility  (p.  14).  The  workmen,  as  a  class,  had  not  yet 
emerged  to  political  consideration,  so  that  naturally  enough  the  ideas 
of  the  bourgeois,  based  on  free  trade  for  the  individual  and  free  trade 
in  property,  supported  as  they  were  by  the  philosophic  thought  of  the 
time,  predominated  in  the  Code  (ch.  1,  p.  71,  especially).  Since  the 
economic  revolution  and  the  rise  of  the  working  class  to  power  and 
consciousness,  a  phenomenon  especially  marked  since  1848,  and  the 
evidence  of  what  unrestrained  individualism  means  to  the  common 
man,  the  law  has  taken  a  new  orientation.  It  is  social  purpose,  social 
duty,  not  individual  right,  which  should  be  protected.  The  critics  of 
the  law-makers  of  1804,  however,  must  not  forget  that  it  was  not  alone 
the  trammels  on  economic  life  resulting  from  the  feudal  system,  but 
also  those  resulting  from  the  trade  guilds  which  had  to  be  done  away 
with,  and  that  the  highest  social  purpose,  social  duty  of  the  eighteenth 
century,  was  to  set  free  the  individual  and  property  to  create  wealth 
for  society  (pp.  281,  131).  The  evidence  in  American  legislation  of 
the  change  in  spirit  is  not  less  marked  than  in  France.  The  exten- 
sion of  the  police  power  over  persons  and  property  is  based  on  the 
idea  of  social  or  public  purpose  to  which  the  right  of  the  individual  in 
his  personal  freedom  or  his  property  must  bend.  It  is  not  possible  in 
the  limits  of  a  review  to  follow  Professor  Duguit's  excellent  chapter  on 
property  law  and  that  of  Professor  Charmont  on  law  of  family  and 
persons;  but  the  reviewer  is  certain  that  the  American  reader  will  find 
in  them  interesting  evidence  that  the  trend  of  law  not  only  in  general 
but  even  frequently  in  particular,  has  followed  a  very  similar  course 
under  the  code  of  France  and  under  the  system  in  force  in  his  own 
country. 

This  is  a  strong  argument  for  the  importance  of  the  study  of  com- 
parative law,  an  argument  which  is  supported  at  every  turn  in  the 
volume  under  review.  Modern  French  law  does  not  represent  solely 
the  development  of  French  national  institutions  or  theories;  it  shows 
at  every  point  the  impressions  of  German,  Italian  and  other  foreign 
legal  thought,  and  even  the  transplanting  of  foreign  legal  institutions 
into  the  body  of  French  statute  law.  Notably  in  case  is  workmen's 
compensation,  where  a  new  principle  of  law,  liability  of  the  master 
for  the  injury  of  his  servant  based  on  the  relation  not  on  fault,  was 
taken  over  from  a  foreign  country  (p.  120).  Mere  copying  of  foreign 
laws  is  not  wise;  but  we  cannot  help  their  influencing  our  legal  devel- 
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opment.  Is  it  not  time  that  the  law  schools  oi  this  country  recognized 
and  provided  for  the  intelligent  study  of  comparative  law  ? 

American  lavi^yers  and  students  will  be  interested  in  the  many  illiis- 
trations  of  the  way  in  which  the  decisions  of  the  courts  have  adapted 
the  provisions  of  the  French  Code  to  new  and  changing  economic  con- 
ditions or  have  even  made  new  law  (pp.  27,  108-9,  112-141).  Evidently, 
French  law  is  not  alone  to  be  found  in  the  Code.  It  is  the  Code  as 
interpreted  by  the  courts. 

The  difficulties  of  administering  a  statute  intended  to  simplify 
marriage  procedure,  the  way  in  which  administrative  officers  by  over- 
scrupulousness  and  stupidity  practically  nullified  the  reform  will  com- 
fort those  who  had  cause  to  comjjlain  of  the  inefficiency  and  delay  of  our 
own  administrative  machine  by  the  evidence  that  even  in  the  highly 
organized  French  administration,  similar  difficulties  occur  (pp.  187-8). 

Part  II  is  entitled  "National  Codification".  It  is  in  the  main  a 
comparison  of  the  French  Civil  Code  with  the  more  modern  codes, 
showing  the  effect  of  time  and  national  feeling  in  limiting  "the  spirit 
of  imitation".  Throughout  the  whole  book,  and  especially  this  part,  is 
evident  the  truth  of  the  statement  made  by  Professor  Perich :  "(Dne 
fact  is  certain  and  indisputable;  the  reciiirocal  influence  of  nations" 
(p.  263).  This  influence  is  most  strongly  felt  in  connection  with  new  or 
changing  conditions,  not  those  already  governed  by  well  understood 
rules  which  definitely  lay  down  corresponding  rights  and  duties.  It 
is  remarkable  how  easily  foreign  legislatures  have  accepted  the  rev- 
olutionary doctrine  of  responsibility  without  fault,  enshrined  in  the 
workmen's  compensation  laws  and  extended  by  the  other  social  insur- 
ance statutes;  and,  on  the  other  hand,  how  stoutly  the  ancient  and 
outworn  device  of  dower  in  real  estate — very  appropriate  in  its  day  to 
protect  the  widows  of  noblemen — has  resisted  attempts  to  put  it  into 
harmony  with  modern  conditions.  Interesting  examples  of  imitation  in 
the  field  of  business  law  are  given  on  pp.  272-4,  292-3,  and  notably 
in  the  story  of  the  German  bills  of  exchange  act  (p.  335),  and  of  the 
French  and  German  commercial  code  (p.  333,  ss.). 

The  idea  of  codification  is  stoutly  defended  by  Professor  Perich 
(p.  268).  Professor  Alvarez  is  less  enthusiastic  and  rejects  it  at  least 
for  English  countries  (p.  257),  ss.).  He  is  not  quite  correct  in  saying 
that  "the  United  States  has  little  or  no  codified  private  law"  (p.  253). 
Not  only  do  more  or  less  complete  codes  exist  in  several  states,  Cali- 
fornia, for  example;  but  the  work  of  the  Commissioners  on  Uniform 
State  Laws  tends  to  codify  the  Commercial  Law.  One  of  the  impor- 
tant causes  of  both  French  and  German  codification,  the  existence  of 
a  number  of  conflicting  systems  of  law  in  one  political  state,  is  here 
operative.  Its  progress  will  be  worth  watching.  The  difficulty  of 
changing  a  code  by  amendment  or  of  bonding  it  by  judicial  decision  is 
overstressed  by  Alvarez  (p.  13).  Professor  Gaudemet,  for  example, 
after  noting  that  the  French  code  is  silent  on  many  points  of  law.  says : 
"In  fact,  when  we  examine  the  application  of  the  Code  today,  we  find 
generally  that  the  courts,  by  utilizing  the  traditional  elements  con- 
tained in  the  Code,  have  arrived  at  results  very  similar  to  the  recent 
innovations  of  foreign  law"  (p.  292).  Professor  Vanni  hopes,  quite 
the  contrary  to  the  notion  of  the  Code  as  a  "Procrustean  bed",  that 
the  Italian  Code  "will  prove  the  starting  point  and  the  inspiration  of 
future  progress"  (p.  331).  Furthermore,  such  English  law  jurisdictions 
as  California,  which  have  codes,  are  scarcely  less  progressive  in  their 
legislation  than  are  others,  like  South  Carolina,  which  have  not.     The 
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regulation  of  divorce  in  the  California  Civil  Code  has  certainly  not 
been  harder  to  change  than  has  the  rule  followed  in  South  Carolina. 

On  the  other  hand,  no  one  who  has  lived  under  the  English  system 
can  admit  Professor  Perich's  statement  "that  without  codification,  that 
is,  without  written  and  precise  laws  *  *  *  ^  there  would  be  no 
legal  control  of  life  *  *  *  and  consequently  neither  order  nor 
peace"  (p.  208).  The  interesting  attempt  in  the  Swiss  Code  to  give 
play  to  the  reason  of  the  judge  and  so  to  permit  more  ready  adaptation 
to  changed  conditions  and  to  specific  cases,  is  explained  and  approved 
by  Professor  Perich  (p.  284). 

The  contrast  between  the  Napoleonic  and  the  new  codes  by  Pro- 
fe'»sor  Gaudomet — an  excellent  bit  of  writing — is  a  protest  against  a 
complete  revision  of  the  French  code  (ch.  7,  pt.  2).  He  believes  that 
judicial  interpretation  and  a  few  amendments  can  incoriwrate  most  of 
the  new  judicial  ideas  which  have  been  developed  to  meet  new  social 
conditions  and  that  step  by  step  improvement  is  preferable  to  headlong 
recodification.  His  study  of  the  then  new  German  Code  and  Swiss 
Code  (he  wrote  in  1904)  loads  him  to  conclude  that  the  changes  in 
legal  theory  have  been  much  less  profound  in  the  century  since  1804 
than  is  frequently  believed. 

The  short  chapter  on  commercial  law  by  Professor  Rocco  should 
inspire  the  reader  to  turn  to  the  preceding  volume  in  the  series.  "The 
History  of  Continental  Commercial  Law",  which  he  is  sure  to  find 
skilfully  edited  by  its  translator.  Professor  Lorenzen  of  the  Yale  Law 
School. 

Part  III  covers  the  legal  consequence  of  the  great  international 
movement  of  commerce  and  travel  which  have  marked  the  last,  and  the 
first  years  of  the  present,  century.  Two  types  of  difficulties  arose  from 
the  diversity  of  national  law:  the  first,  from  the  need  of  uniformity  in 
the  law.  and  the  second,  from  doubt  as  to  which  law  to  apply  to  a 
particular  case.  Examples  of  the  first  type  are  chiefly  drawn  from  the 
commercial  law,  as  negotiable  instruments,  general  average,  railway 
freights.  Those  of  the  second  may  be  treated  under  private  inter- 
natic'ual  law  and  have  to  do  in  the  main  with  status  of  i)ersons  and 
foreign  judgments. 

Three  ways  out  of  difficulties  of  the  first  type  are  suggested:  mer- 
chants of  various  countries  may  agree  to  insert  in  their  contracts  an 
agreement  to  abide  by  a  certain  set  of  rules,  to  be  applied  in  each  case 
by  the  proper  court,  as  was  done  in  the  case  of  the  York-Antwerp  rules 
of  general  average  (p.  392)  ;  or  a  treaty  between  governments  could 
include  rules  of  private  law  thus  making  uniform  the  rules  regulating 
international  transactions,  or  even  all  transactions  of  a  particular  class; 
or  a  similar  law  could  be  adopted  in  all  countries  so  that  the  law  in  all 
jurisdictions  would  be  uniform. 

If  the  second  method  were  adopted,  the  law,  in  theory  at  least,  would 
remain  unchangeable  without  the  consent  of  both  governments,  perhaps 
several  governments,  and  it  has  consequently  been  little  used.  The 
railway  freight  treaty  is  the  most  conspicuous  example,  and  regulates 
only  international  transport,  leaving  the  national  law  in  effect  for  other 
suitors,  (p.  432)  ;  but  the  treaty  in  regard  to  negotiable  instruments 
goes  further  and  regulates  the  law  for  all  such  instruments,  (p.  376,  ss.). 
The  third  method,  that  of  the  American  Conference  of  Commissioners 
of  Uniform  State  Laws,  has,  as  is  shown  in  the  discussion  of  the  law 
of  negotiable  instruments  in  the  volume  under  review  and  as  was  the 
case  in  the  railway  freight  law  (by  adoption  of  the  prevailing  French 
and  German  systems  by  other  countries)  in  fact  preceded  and  prepared 
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the  way  for  the  second.  The  adoption  of  foreign  law,  however,  in  these 
cases  as  in  others,  has  come  about  by  example  and  through  the  operation 
of  the  law  of  imitation  in  legislation  rather  than  through  joint  action  of 
governments  after  official  consultation  (p.  411). 

The  ways  of  smoothing  out  the  second  type  of  international  legal 
wrinkles,  determining  what  law  applies  to  a  given  point,  is  found  in  the 
descriptions  of  the  South  American  Congress  and  of  the  Hague  Con- 
ferences on  private  international  law  (chs,  13-14,  pt.  2).  Perhaps 
those  who  argue  for  a  uniform  divorce  law  in  the  United  States  would 
do  well  to  study  Professor  Meili's  short  description  of  the  Hague  solu- 
tion of  the  subject  (p.  483)  and  consider  whether  a  uniform  rule  to 
determine  what  law  applies  rather  than  a  uniform  law,  is  what  is  needed. 
The  important  work  of  the  Hague  Private  International  Law  Con- 
ference has  been  unduly  over  shadowed  by  the  Peace  Conferences  in 
the  Dutch  capital.  Professor  Laine,  a  very  great  teacher  and  jurist, 
was  fond  of  telling  his  students  in  the  law  school  at  Paris  that  the 
Private  International  Law  Conferences  had  done  more  to  establish  a 
basis  for  peace  and  good  will  among  nations  than  had  the  Peace  Con- 
ferences. 

A  chapter  reprinted  from  Professor  Reinsch's  too  little  known  book 
on  "International  Unions"  gives  to  us  an  aspect  of  the  way  in  which  the 
international  society  was  finding  not  laws  alone  but  organs  for  their 
administration  (ch.  12).  Especially  interesting  is  his  treatment  of  the 
international  labor  treaties,  a  novel  step  in  international  control  of  the 
relations  of  private  persons  with  one  another,  perhaps  the  most  striking 
testimony  of  the  closeness  of  national  life  (p.  445).  That  one  state 
may  introduce  an  eight  hour  day,  it  feels  that  it  must  require  the  same 
limitation  on  its  competitors,  and  the  international  spirit  of  inter- 
dependence has  progressed  so  far  in  this  respect  that  it  had  expressed 
itself  in  treaties  before  the  war.  Since  the  war,  the  labor  movement  in 
the  great  states  has  taken  up  this  form  of  international  legislation,  as 
commercial  interests  took  up  the  need  for  international  agreement  on 
commercial  law  (p.  389),  and  the  recent  conference  at  Washington 
shows  how  vigorously,  yet  how  reasonably,  it  proposes  to  proceed. 

The  translation  is  excellent.  Having  had  his  own  difficulties  in 
rendering  technical  foreign  authors,  the  reviewer  can  commend  the  skill 
of  the  translator.  One  error  must  be  noted ;  on  p.  208,  the  word  "rents" 
is  used  for  public  obligations  of  pre-revolutionary  France,  a  meaning  no 
American  reader  not  familiar  with  the  old  law  would  think  of  giving  it. 

It  is  exceedingly  difficult  to  give  in  a  few  pages  any  idea  of  a  great 
Code,  and  the  statement  that  "The  Commission  (which  drafted  the 
Code  of  1804)  had  before  its  eyes  only  the  Roman  legal  system"  was 
evidently  a  slip.  The  Code  or  Custom  of  Paris  was  certainly  relied 
upon  by  the  commission  to  a  very  great  extent,  as  were  the  admirable 
Royal  Ordinances  regulating  commercial  and  maritime  law,  (p.  17).  A 
further  error,  arising  from  the  same  need  of  condensation,  is  the  state- 
ment (p.  21)  that  the  heir  was  necessarily  liable  to  the  debts  of  the 
decedent.  This  statement  again  would  be  understood  by  anyone 
familiar  with  French  law  as  laying  dowTi  only  the  general  rule  tempered 
by  the  right  of  the  heir  to  take  over  the  estate  under  inventory,  in  which 
case  he  would  not  become  personally  liable. 

Joseph  P.  Chamberlain. 
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The  Conflict  of  Laws  Relating  to  Bills  and  Notes.  By  Ernest 
G.  Lorenzen.    New  Haven:  Yale  University  Press.     1919.    pp.  337. 

In  addition  to  the  Bills  of  Exchange  Act,  1882,  and  the  other  codifi- 
cations in  the  British  Empire,  and  the  Negotiable  Instrument  Law  in 
the  United  States,  there  are  about  forty  general  statutes  relating  to  Bills 
of  Exchange  and  Promissory  Notes  in  force  in  Europe,  Asia,  and 
South  America.  The  systems  of  law  embodied  in  or  growing  out  of 
these  statutes  have  been  classified,  with  reference  to  origin  and  similar- 
ity, into  three  groups :  the  Anglo-American,  the  German,  and  the  French. 
Unfortunately  this  classification  is  more  suggestive  than  helpful  to 
one  undertaking  a  detailed  comparison  of  the  systems.  A  critical  and 
constructive  study  of  the  conflict  of  laws  relating  to  bills  and  notes 
should  be  preceded  by  a  careful  study  of  the  conflicting  domestic 
systems.  But  this  task  would  leave  little  leisure  for  the  problems  of  the 
conflict  of  laws.  Facing  this  dilemma  Professor  Lorenzen  grasped 
at  the  shadow  of  one  of  the  horns,  and  begins  his  book  with  a  comparison 
of  the  Anglo-American  law  of  bills  and  notes  with  the  Uniform  Law 
relating  to  bills  and  notes  prepared  by  the  second  conference  on  bills  of 
exchange  held  at  the  Hague  in  1912.  "Although  the  Convention  of  the 
Hague  has  not  yet  been  ratified  by  any  of  the  signatory  powers  it 
expresses  nevertheless",  he  says,  "the  general  point  of  view  obtaining 
in  foreign  countries  with  reference  to  bills  and  notes.  It  may  properly 
serve,  therefore,  as  a  basis  of  comparison  between  the  Anglo-American 
system  and  that  of  other  countries."  Whether  or  not  a  comparison  of 
the  Anglo-American  system  with  the  proposed  Uniform  Law  accom- 
plishes the  desired  end  is  doubtful,  but  at  any  rate  it  is  thoroughly 
worth  while  for  its  own  sake. 

Under  the  Uniform  Law  a  writing  to  attain  the  form  of  a  negotiable 
bill  must  meet,  in  addition  to  those  prescribed  by  Anglo-American  law, 
the  following  requirements :  It  must  state  in  its  body  that  it  is  a  bill 
of  exchange.  It  must  state  the  place  and  day  of  issue  and  the  place  of 
payment.  It  may  not  be  payable  in  installments,  but  must  be  payable 
at  a  single  and  fijced  date  or  at  or  after  sight.  The  Uniform  Law, 
however,  subtracts  from  the  American  requisites  by  dispensing  with 
the  necessity  of  words  of  negotiability,  and  from  the  Anglo-American 
by  permitting  the  medium  of  payment  to  be  the  money  of  a  country 
other  than  that  in  which  payment  is  to  be  made.  Whether  clauses 
giving  the  holder  an  election  to  require  something  to  be  done  in  lieu 
of  the  payment  of  money,  providing  for  the  payment  of  exchange,  costs 
of  collection  and  attorneys'  fees,  sale  of  collateral,  confession  of  judg- 
ment, and  waivers,  are  permitted  or  forbidden,  is  not  stated  and  prob- 
ably would  have  to  be  determined  by  local  law.  Similarly  no  provision 
is  made  for  the  case  when  the  writing  is  in  terms  payable  to  bearer; 
the  suflBciency  in  point  of  form  is  left  for  local  determination.  The 
insertion  of  a  statement  that  the  bill  shall  not  be  negotiable  leaves  the 
writing  in  the  form  of  a  bill,  but  non-negotiable.  Although  the  presence 
of  a  promise  to  pay  interest  is  not  objectionable,  no  legal  obligation 
results  from  it  save  in  the  case  of  bills  payable  at  or  after  sight. 

The  Uniform  Law's  formal  requisites  for  acceptance  preclude  virtual 
and  extrinsic  acceptances.  Either  the  usual  form  written  on  the  face 
of  the  bill  and  signed  by  the  drawee,  or  the  signature  of  the  drawee 
without  more,  is  required. 

As  to  delivery  the  Uniform  Law  contains  no  general  provisions. 
Doubtless  an  intentional  delivery  is  necessary  to  the  creation  of  rights 
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against  the  prior  parties;  but  a  thief,  finder  or  bailee,  has  a  power  to 
subject  them  to  obligations  to  an  innocent  holder  who  was  not  care- 
less in  acquiring  the  bill.  In  both  these  respects  the  Uniform  Law 
presents  no  conflict  with  Anglo-American  law.  Again  no  important 
conflict  appears  under  the  head  of  consideration.  As  would  be  expected, 
in  view  of  the  continental  authorship,  there  is  no  mention  of  considera- 
tion in  the  Uniform  Law.  But  so  far  as  business  transactions  are  con- 
cerned, given  the  same  facts  the  legal  relations  of  the  parties  are 
probably  the  same  as  under  the  Anglo-American  system. 

In  general  the  scope  of  the  obligations  of  the  acceptor,  drawer,  and 
indorser  is  the  same  under  the  Uniform  Law  as  under  Anglo-American 
law.  The  obligation  of  the  acceptor  matures  on  the  day  stated  for  pay- 
ment without  grace.  A  drawer  may  not  draw  without  recourse.  Pre- 
sentment for  acceptance,  unless  the  bill  in  terms  re^iuires  it,  is  not  a 
condition  of  the  obligation  of  the  drawer  and  indorser  except  in  case  of 
bills  payable  after  sight.  8uch  bills  must  be  presented  within  six  months 
after  date,  tmless  the  drawer  indicates  a  different  period.  It  is  sig- 
nificant that  in  case  of  dishonor  by  non-acceptance  the  Uniform  Law 
adopts  the  Anglo-American  rule  and  permits  immediate  recourse  to 
drawer  and  indorser.  But  it  goes  beyond  our  law  in  permitting  imme- 
diate recourse  in  the  event  of  the  drawer's  bankruptcy,  etc.  Although 
no  days  of  grace  are  granted,  presentment  for  payment  is  sufficient  if 
made  on  the  day  of  maturity  or  on  either  of  the  two  following  business 
days.  A  bill  payable  at  sight  is  payable  upon  presentment,  and  must  be 
presented  for  payment  within  the  time  fixed  for  the  presentment  for 
acceptance  of  bills  payable  after  sight.  Under  the  Uniform  Law  pro- 
testing is  a  condition  of  the  obligation  of  the  drawer  and  indorser.  but 
notice  of  dishonor  is  not.  However,  failure  to  give  notice  results  in 
the  holder  being  responsible  for  the  loss,  if  any,  caused  by  his  omission. 
The  L^niform  Law  differs  from  the  Anslo-Ameriean  system,  in  requir- 
ing more  than  diligence  to  make  timely  presentment  and  protest.  Only 
vis  major  or  insuperable  obstacle  will  excuse  delay.  If  the  insuperable 
obstacle  continues  more  than  thirty  days,  presentment  and  protest  are 
dispensed  with. 

The  Uniform  Law's  formal  requisities  for  a  transfer  by  indorse- 
ment are  substantially  our  own.  However,  conditional  indorsements 
have  the  same  consequences  as  if  the  condition  were  omitted.  Restric- 
tive indorsements  to  an  agent  are  permitted  and  have  the  familiar  legal 
consequences.  Another  kind  of  restrictive  indorsement  is  also  provided, 
viz.,  one  stating  that  the  transfer  is  to  the  indorser  by  way  of  pledge. 
Such  an  indorsee  acquires  the  obligations  of  the  prior  parties,  though 
they  were  not  obligated  to  his  indorser.  provided  the  pledgee  took  the 
bill  in  good  faith.  His  power  to  transfer,  however,  depends  upon  the 
terms  of  the  pledge.  Professor  Lorenzen  thinks  that  such  an  indorse- 
ment is  unknown  in  Anglo-American  law.  It  is  believed  he  is  in  error. 
The  legal  consequences  of  such  an  indorsement  as  stated  in  the  Uniform 
Law,  are  the  normal  consequences  of  adding  to  a  formally  correct 
indorsement  a  statement  sufficient  to  put  subsequent  holders  upon 
inquiry. 

The  holder  of  a  bill  under  such  circumstances  that  he  has  no  rights 
upon  it,  because  of  theft,  fraud,  etc.,  is  given  by  the  Uniform  Law 
a  power  to  subject  prior  parties  to  obligations  to  his  innocent  indorsee, 
of  the  same  scope  as  the  power  of  a  thief,  defrauding  holder,  etc.,  under 
Anglo-American  law.  But  the  Uniform  Law  goes  further.  The  {x^s- 
sessor  of  a  bill  which  requires  an  indorsement  for  its  transfer,   may 
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forge  the  necessary  indorsement,  and  then  by  his  own  indorsement 
invest  an  innocf-nt  indorsee  with  all  the  rights,  etc..  which  he  would 
have  acquired  had  there  been  no  for<rery. 

These,  and  many  other  similarities  and  differences  between  the 
Uniform  Law  and  the  Anglo- American  law  <>f  bills  and  notes.  Professor 
Lorenzen  painstakingly  sets  forth  in  his  careful  comparative  study. 

Having  completed  his  comparative  study  of  the  law  of  bills  and 
notes,  the  author  takes  up  his  major  task  of  stating  the  conflicting 
rules  for  determining  which  of  several  conflicting  domestic  rules  shall 
be  applied  to  an  international  or  interstate  bill  of  exchange.  As  stated 
in  the  preface,  the  authors  purpose  in  this  portion  of  the  work  was 
to  pave  the  way  for  the  drafting  of  a  uniform  -statute  governing  the  rules 
of  the  conflict  of  la\»'s  relating  to  bilk  and  notes.  The  utility  of  a 
comparative  study  from  this  point  of  view  ought  to  be  obvious,  but 
has  been  questioned  by  some  reviewers  of  the  present  work,  notably  by 
Professor  Beale.^  Apparently  those  who  question  the  utility  of  the 
comparative  method  base  their  argument  on  two  grounds:  (1)  that  our 
present  rules  governing  the  conflict  of  laws  are  and  must  continue  to 
be  based  upon  and  deduced  from  certain  ''principles"  of  the  ''Common 
Law";  (2)  that  all  law  is  a  "living,  growing  thing,  which  may  l>e 
changed  in  detail"  but  cannot  be  substantially  altered  without  result- 
ing **dismemV)erment  and  death".  Whatever  may  be  the  case  in  other 
branches  of  the  law.  it  is  believed — so  far  as  the  first  point  is  con- 
cerned— that  Antrlo- American  courts  to  a  very  large  extent  have  failed 
to  find  any  satisfactory  "principles"  to  govern  their  decisions  upon  the 
conflict  of  laws,  with  the  result  that  all  is  chaos  and  confusion.  In 
fact,  the  common  law  method  of  making  law  by  the  process  of  "judicial 
inclusion  and  exclusion"  has  largely  broken  down  in  this  field  and  there 
seems  to  be  no  escape  from  our  present  chaos  except  by  way  of  a  uniform 
statute.  The  second  point — rehiting  to  the  organic  character  of  law — is 
based  apparently  upon  the  notion  that  the  development  of  human 
institutions  is  substantially,  i.  e.,  except  as  to  minor  details,  beyond 
the  volitional  control  of  those  concerned.  Such  a  view  cannot,  it 
is  believed,  be  supported  by  any  valid  process  of  reasoning.  In  any 
event,  it  seems  clear  that  in  the  main  the  rules  of  the  conflict  of  laws 
are  not  the  expression  of  the  prevailing  morrs  of  society  and  might 
well  be  quite  different  without  disturbing  the  business  community. - 
This  being  so,  a  comparative  study  of  the  kind  presented  in  the  work 
vi§der  consideration  seems  well  worth  while. 

Only  one  well  versed  in  foreign  systems  of  the  conflict  of  laws  can 
pass  judgment  upon  the  accuracy  of  Professor  I/^renzen's  statements 
of  the  rules  of  those  systems,  but  in  view  of  the  general  correctness 
with  which  the  Anglo-American  law  is  stated,  we  may  conclude  that 
in  this  respect  the  author  may  be  relied  upon.  It  is,  however,  a  source 
of  some  regret  that  the  work  is  marred  by  an  acceptance  of  the  loose 
analysis  found  in  much  current  legal  writing.  Like  most  of  us. 
Professor  Lorenzen  has  been  content  to  get  along  without  any  analysis 
of  fundamental  legal  conceptions  and  without  discriminating  carefully 
between  the  legal  and  non-legal  elements  in  situations.  "Promises"  are 
spoken  of  as  "implied^  when  all  that  is  meant  is  that,  although  no  prom- 
ises in  fact  were  made,  the  legal  consequences  are  the  same  as  though 

'32  Harvard  Law  Rev.  983. 

'See  the  excellent  discussion  of  this  point  in  29  Yale  Law  Journal,  478. 

'Page  126. 
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they  had  been  so  made.  Similarly,  a  suggested  rule  that  "all  parties 
must  he  deemed  to  have  contracted  with  reference  to  the  place  of  issue 
of  the  original  instrument"^  is  merely  a  fictitious  way  of  providing  that 
the  same  legal  results  shall  attach  as  though  the  persons  in  question  had 
so  contracted.  Again,  the  statement  that  'Tiefore  there  can  be  a  legal 
intent,  there  must  be  capacity  to  form  such  intent,  and  such  capacity 
must,  in  the  very  nature  of  things,  be  conferred  by  the  law",  seems  to 
involve  a  similar  blending  of  legal  and  non-legal  elements. ''  The 
word  "capacity"  may  denote  either  (1)  a  group  of  facts  which  when  it 
exists  confers  upon  the  person  of  whom  the  facta  are  true  a  certain 
legal  power,  i.  e.,  a  legal  ability,  to  bring  about  by  his  acts  certain 
changes  in  legal  relations;  or  (2)  this  legal  power  itself.  "Capacity" 
in  the  former  sense  is  obviously  not  "conferred  by  the  law"  but  exists, 
if  at  all,  as  a  fact;  "capacity"  in  the  second  sense,  i.  e.,  that  of  legal 
power,  is,  on  the  other  hand,  "conferred  by  the  law"  (i.  e.,  is  attached 
by  the  law  to  "capacity"  in  the  former  sense)  but  does  not  enable  one 
to  "form  an  intent",  but  rather  by  forming  it  (and  expressing  it  in  a 
certain  way)  to  produce  certain  changes  in  legal  relations.  !N^umerous 
other  instances  might  be  cited,  but  these  will  suffice  to  illustrate  what 
is  meant. 

The  thanks  of  the  profession  are  due  to  Professor  Lorenzen  for  the 
present  study  and  it  is  to  be  hoped  that  it  will  be  followed  by  similar 
studies  treating  comparatively  other  portions  of  the  conllict  of  laws. 

U.  M. 
W.  W.  C. 

Tage  127. 
"See  page  59. 
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LIABILITY  OF  A  TELEGRAPH  COMPANY  FOR 

TRANSMITTING  A  DEFAMATORY 

MESSAGE  * 

II  Privilege 

Ordinarily  the  publication  of  defamatory  matter  is  prohibited, 
but  there  are  times  when  one  should  be  free  to  speak  or  write 
without  fear  of  consequences.  Such  occasions  are  said  to  be  privi- 
leged. Accordingly  the  social  interest  in  keeping  judges,^  execu- 
tives,^ and  legislators^  free  from  fear  of  prosecution  for  their  state- 
ments or  expressions  of  opinion  while  discharging  their  public 
duties  is  thought  to  be  of  so  much  greater  importance  than  the 
protection  of  one  man's  reputation,  that  an  absolute  immunity,  irre- 
spective of  motive,  is  granted  in  these  cases.*    But  the  danger  of 

*The  first  part  of  this  article  was  published  in  the  January-,  1920,  number 
of  the  Columbia  Law  Review.  It  was  there  pointed  out  (1)  under  what 
circumstances  the  transmission  of  a  defamatory  message  constituted  a 
publication  by  the  telegraph  company;  (2)  that  the  publication  was  one 
of  libel  and  not  slander;  (3)  that  for  such  publication,  whether  by  one 
operator  to  another,  or  to  a  stranger,  the  company  was  responsible,  unless 
the  occasion  was  privileged.  It  remains  to  be  considered  under  what 
circumstances  a  publication  by  the  telegraph  company  is  privileged. 

'Yates  V.  Lansing  (N.  Y.  1810)  5  Johns.  282;  (N.  Y.  1811)  9  Johns.  395; 
Scott  V.  Stansfield  (1868)  L.  R.  3  Ex.  220;  Alzua  v.  Johnson  (1913)  231 
U.  S.  106,  34  Sup.  Ct.  ZJ.    See  Fraser,  Libel  and  Slander  (5th  ed.)   183. 

*Chatterton  v.  Secretary  of  State  for  India  (1895)  2  Q.  B.  189;  Spalding 
V.  Vilas  (1896)  161  U.  S.  483,  16  Sup.  Ct.  631;  DeAmaud  v.  Ainsworth 
(1904)  24  App.  D.  C.  167.    See  Fraser,  Libel  and  Slander  (5th  ed)  191. 

'Coffin  V.  Coffin  (1808)  4  Mass.  1;  Kilboum  v.  Thompson  (1880)  103 
U.  S.  168.     See  Fraser,  Libel  and  Slander  (5th  ed.)   182. 

*"The  real  doctrine  of  what  is  called  'absolute  privilege'  is  that  in  the 
public  interest  it  is  not  desirable  to  inquire  whether  the  words  or  acts 
of  certain  persons  are  malicious  or  not.  It  is  not  that  there  is  any  privilege 
to  be  malicious,  but  that,  so  far  as  it  is  a  privilege  of  the  individual — I 
should  call  it  rather  a  right  of  the  public — the  privilege  is  to  be  exempt 
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abuse  of  an  absolute  privilege  is  so  great  that  courts  have  confined 
it  to  a  few  cases  where,  in  the  public  interest,  it  is  deemed  impera- 
tive.'^  However,  a  privilege  conditioned  upon  its  exercise  in  good 
faith  is  not  likely  to  be  abused.  So  it  is  not  surprising  that  in  most 
cases  where  the  occasion  has  been  declared  to  be  privileged,  the 
immunity  is  conditional.®  According  to  the  English  and  many 
American  decisions,  if  the  occasion  is  one  of  qualified  privilege,  the 

from  all  inquiry  as  to  malice;  that  he  should  not  be  liable  to  have  his 
conduct  inquired  into  to  see  whether  it  is  malicious  or  not — the  reason 
being  that  it  is  desirable  that  persons  who  occupy  certain  positions  as 
judges,  as  advocates,  or  as  litigants,  should  be  perfectly  free  and  inde- 
pendent, and,  to  secure  their  independence,  that  their  acts  and  words 
should  not  be  brought  before  tribunals  for  inquiry  into  them  merely  on 
the  allegation  that  they  are  malicious."  Per  Channell,  J.,  in  Bottomley 
V.  Brougham  (1908)  1  K.  B.  584  at  p.  587.  To  the  same  effect  see 
Munster  v.  Lamb  (1883)  11  Q.  B.  Div.  588,  607;  Burr  v.  Smith  (1909) 
2  K.  B.  306. 

'Blakeslee  v.  Carroll  (1894)  64  Conn.  223,  29  Atl.  473;  Andrews  v. 
Gardiner  (1918)  224  N.  Y.  440,  121  N.  E.  341.  In  England  the  same 
absolute  immunity  accorded  judges  has  been  extended  to  litigants,  wit- 
nesses, and  counsel.  Seaman  v.  Netherclift  (1876)  2  C.  P.  Div.  53; 
Munster  z/.  Lamb  (1883)  11  Q.  B.  Div.  588.  This  is  also  the  law  in  a 
few  American  jurisdictions.  Sebree  v.  Thompson  (1907)  126  Ky.  223, 
103  S.  W.  374;  Yancey  v.  Commonwealth  (1909)  135  Ky.  207,  122  S.  W. 
123;  Hunckel  v.  Voneiff  (1888)  69  Md.  179,  14  Atl.  500.  The  prevailing 
American  rule,  however,  is  that  statements  of  litigants,  witnesses,  and 
counsel  are  absolutely  privileged  only  when  relevant  to  the  issues  in 
litigation.  See  Andrews  v.  Gardiner,  supra.  When  the  statement  is 
irrelevant  the  privilege  is  conditional.  Gilbert  v.  The  People  (N.  Y. 
1845)  1  Denio  41;  White  v.  Carroll  (1870)  42  N.  Y.  161;  Wright  v. 
Lothrop  (1889)  149  Mass.  385;  Myers  v.  Hodges  (1907)  53  Fla.  197. 
44  So.  357;  Keeley  v.  Great  Northern  R.  Co.  (1914)  156  Wis.  181,  145 
N.  W.  664.  Likewise  the  absolute  immunity  accorded  members  of 
Congress,  State  Legislatures,  and  heads  of  Executive  Departments  of 
the  State  and  National  Governments  has  not  been  extended  to  members 
of  subordinate  assemblies,  such  as  Boards  of  Aldermen,  County  Super- 
visors, City  Boards,  etc.  The  privilege  accorded  in  these  cases  is  condi- 
tional. Roj'al  Aquarium  Society  v.  Parkinson  (1892)  1  Q.  B.  431; 
Callahan  v.  Ingram  (1894)  122  Mo.  355,  26  S.  W.  1020;  Greenwood  v. 
Cobbey  (1889)  26  Neb.  449,  42  N.  W.  413;  McGaw  v.  Hamilton  (1898) 
184  Pa.  108,  39  Atl.  4.  Compare  Tribilcock  v.  Anderson  (1898)  117 
Mich.  39,  75  N.  W.  129.  For  an  exhaustive  discussion  of  this  subject 
the  reader  is  referred  to  an  article  by  Van  Vechten  Veeder  on  "Absolute 
Immunity  in  Defamation;  1.  Judicial  Proceedings,"  9  Columbia  Law 
Rev.  463,  600,  "2.  Legislative  and  Executive  Proceedings,"  10  Columbia 
Law  Rev.  131. 

"'In  less  important  matters,  however,  the  interests  of  the  public  do  not 
demand  that  the  speaker  should  be  freed  from  all  responsibility,  but 
merely  require  that  he  should  be  protected  so  far  as  he  is  speaking 
honestly  for  the  common  good;  in  these  cases  the  privilege  is  said  not  to 
be  absolute  but  qualified  only.  In  such  cases  the  plaintiff  \\-ill  recover 
damages  in  spite  of  the  privilege,  if  he  can  prove  that  the  defendant 
in  using  the  defamatory  words  was  not  acting  in  good  faith,  but  was 
actuated  by  some  improper  motive.  Such  improper  motive  is  called 
'malice.'"  Odgers,  Libel  and  Slander  (5th  ed.)  227.  See  also  Eraser,  Libel 
and  Slander  (5th  ed.)  253;  Newell,  Slander  and  Libel   (3rd  ed.)  476. 
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immunity  is  lost  when  the  defamer  is  actuated  by  some  improper 
motive — commonly  called  "malice."  If  the  motive  which  prompts 
the  publication  is  improper,  the  publication  is  said  to  be  "malicious" 
notwithstanding  the  defendant  reasonably  believed  the  state- 
ment to  be  true  and  the  occasion  would  have  been  privileged  had 
he  been  actuated  by  a  different  motive.  But  the  mere  fact  that 
the  belief  in  the  truth  of  the  statement  is  not  based  upon  reasonable 
grounds  is  not  "malice."  Mere  negligence  or  undue  credulity  does 
not  destroy  the  privilege.^  On  the  other  hand  many  American 
courts  have  held  that  the  privilege  may  be  lost  not  only  by  proof 
of  "malice"  but  also  by  proof  that  there  was  not  probable  cause 
for  the  defendant's  belief  in  the  truth  of  the  statement.® 

Publishing  for  public  information  a  fair  report  of  proceedings 
in  Parliament,  Congress,  or  state  legislatures  f  a  report  of  proceed- 
ings before  courts  of  justice;"  and,  according  to  many  decisions, 
a  report  of  proceedings  at  public  gatherings  or  other  meetings  of 
public  interest,"  are  illustrations  of  occasions  where  the  privilege 
is  conditional.    There  are  many  others."    But  by  far  the  greater 

'Clark  V.  Molyneux  (1877)  3  Q.  E.  Div.  237;  Barrv  v.  McCollom  (1908) 
81  Conn.  293,  70  Atl.  1035;  Hemmens  v.  Nelson  (1893)  138  N.  Y.  517, 
34  N.  E.  342;  Bays  v.  Hunt  (1882)  60  lowra  251,  14  N.  W.  785;  Pollock, 
Law  of  Torts  (10th  ed.)  288. 

'Carpenter  v.  Bailey  (1873)  53  N.  H.  590;  Ranson  v.  West  (1907)  125 
Ky.  457,  101  S.  W.  885;  Toothaker  v.  Conant  (1898)  91  Me.  438,  40  Atl. 
331;  Conroy  -Vi.  Pittsburg  Times  (1891)  139  Pa.  St.  334,  21  Atl.  154; 
Muldenig  v.  Wilkes  Barre  Times  (1906)  215  Pa.  470.  64  Atl.  636.  See 
also  Douglass  v.  Daisley  (C.  C.  A.  1902)   114  Fed.  628. 

•Wason  V.  Walter  (1868)  L.  R.  4  Q.  B.  73;  see  §  1907  N.  Y.  Code  Civ. 
Proc. 

'"Ryalls  V.  Leader  (1866)  L.  R.  1  Ex.  296;  Usill  v.  Hales  (1878) 
3  Comm.  Pleas  Div.  Rep.  319;  Lee  v.  Brooklyn  Union  Pub.  Co.  (1913) 
209  N.  Y.  245,  103  N.  E.  155.  "The  reason  for  the  privilege  is  this: 
The  general  advantage  to  the  country  in  having  these  proceedings  made 
public  more  than  counter-balances  the  inconveniences  to  private  persons 
whose  conduct  may  be  the  subject  of  such  proceedings."  Per  Lawrence,  J. 
in  King  v.  Wright  (1799)  8  T.  R.  293.  However,  the  publication  of 
defamatory  statements  in  pleadings  not  produced  in  open  court  is  not 
privileged.  Kimball  v.  Post  Publishing  Co.  (1908)  199  Mass.  248,  85 
N.  E.  103;  Williams  v.  New  York  Herald  (1914)  165  App.  Div.  529; 
Metcalf  V.  Times  Publishing  Company  (1898)  20  R.  L  674,  40  Atl.  864. 

"Barrows  v.  Bell  (1856)  72,  Mass.  301;  Meteye  v.  Times- Democrat  Pub. 
Co.  (1895)  47  La.  Ann.  824,  17  So.  314.  Contra,  Trebby  v.  Transcript 
Pub.  Co.  (1898)  74  Minn.  84,  76  N.  W.  961;  Buckstaff  v.  Hicks  (1896J 
94  Wis.  34,  68  N.  W.  403.  In  Purcell  v.  Sowler  (1877)  3  Comm.  Pleas 
Div.  Rep.  215,  the  court  declined  to  extend  the  privilege  to  cover  reports 
of  proceedings  before  a  board  of  guardians.  This  has  been  changed  by 
statute  in  England.     St.  51  &  52  Vict.  c.  64,  sec.  4. 

"For  a  classification  of  occasions  of  qualified  privilege  the  reader  is 
referred  to  Eraser,  Libel  and  Slander  (5th  ed.)  176;  Ogders,  Libel  and 
Slander  (5th  ed.)  249;  Newell,  Slander  and  Libel   (3rd  ed.)  574. 
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number  of  occasions  of  qualified  privilege  are  "statements  made 
with  the  object  of  protecting  some  interest  of  the  writer  or  speaker; 
statements  made  on  a  matter  in  which  there  is  an  interest  common 
to  the  writer  or  speaker  and  the  person  to  whom  the  statement  is 
made;  or  statements  made  in  the  discharge  of  a  legal,  moral,  or 
social  duty."^*  Here  again  the  basis  of  the  privilege  is  the  beHef 
that  "the  public  interest  and  advantage  of  publication"  under  the 
particular  circumstances  "outweighs  the  occasional  private  and 
personal  damage  thereby  caused."^*  The  affairs  of  life  could  not 
well  be  carried  on  if  the  members  of  the  community  were  not  free 
to  speak  or  write  fully  on  such  occasions.  To  borrow  the  language 
of  a  great  judge,^'^  "such  communications  are  protected  for  the 
common  convenience  and  welfare  of  society ;  and  the  law  has  not 
restricted  the  right  to  make  them  within  any  narrow  limits."  The 
practical  difficulty  arises  in  determining  whether  in  a  given  case 
the  advantage  to  the  community  in  permitting  the  publication  out- 
weighs the  interest  of  the  plaintiff  in  preserving  his  reputation.^' 
Various  tests  have  been  proposed."  Perhaps  the  one  most  fre- 
quently quoted  is  that  proposed  by  counsel  and  adopted  by  the 
court  in  the  case  of  Harrison  v.  Bush^^  "A  communication  made 
bona  fide  upon  any  subject  matter  in  which  the  party  communica- 
ting has  an  interest,  or  in  reference  to  which  he  has  a  duty,  is 
privileged,  if  made  to  a  person  having  a  corresponding  interest  or 
duty,  although  it  contain  criminatory  matter  which,  without  this 

**The  phraseology  in  quotations  was  taken  from  Fraser,  Libel  and 
Slander  (5th  ed.)   177. 

"See  the  interesting  discussion  of  conditional  privilege  by  Jeremiah 
Smith,  14  Columbia  Law  Rev.  185,  296. 

"Baron  Parke  in  Toogood  v.  Spyring  (1834)  1  C.  M.  &  R.  *181,  at  p.  193. 

'"'Judges  who  have  had  from  time  to  time  to  deal  with  questions  as 
to  whether  the  occasion  justified  the  speaking  or  the  writing  of  defamatory 
matter,  have  all  felt  great  difficulty  in  defining  what  kind  of  social  or 
moral  duty  or  what  amount  of  interest  will  aflFord  a  justification."  Per 
Erie,  C.  J.  in  Whiteley  v.  Adams  (1863)   15  C.  B.   (N.  S.)   392,  at  p.  418. 

"Time  and  space  forbid  that  the  many  definitions  and  tests  of  a  privi- 
leged occasion  be  here  set  out.  In  London  Association  for  Protection  of 
Trade  v.  Greenlands,  Limited,  (1916)  2  A.  C.  15  the  various  tests  are 
stated  and  discussed.  In  that  case  Lord  Atkinson  declared  (p.  33)  :  "I 
shall  not  attempt  to  hazard  a  new  definition  or  description  of  a  privileg;ed 
occasion.  I  do  not  think  that  the  statements  as  to  what  constituted  a  priv- 
ileged occasion  made  by  Parke,  B.  in  Toogood  v.  Spyring  [1  C.  M.  &  R.  181, 
193],  by  Erie  C.  J.  in  Whiteley  v.  Adams  [15  C.  B.  (N.  S.)  392.  414], 
by  Lord  Campbell  in  Harrison  v.  Bush  [5  E.  &  B.  344],  and  by  Lindley 
L.  J.,  as  he  then  was,  in  Stuart  v.  Bell  [(1891)  2  Q.  B.  341,  347]  can  be 
improved  upon." 

"(1855)  5  E.  &  B.  344. 
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privilege,  would  be  slanderous  and  actionable."  The  difficulty  of 
applying  this,  or  any  other  rule,  is  evidenced  by  the  great  diver- 
gence of  judicial  opinion  as  to  cases  near  the  line.  The  case  of 
Coxhead  v.  Richard s,^^  in  which  four  eminent  judges  were  equally 
divided  upon  the  question  whether  an  occasion  was  privileged  is 
a  striking  illustration  of  this  fact.  Indeed,  it  necessarily  must  be 
so  because,  as  said  by  Lord  Buckmaster,^"  "the  circumstances  that 
constitute  a  privileged  occasion  can  never  be  catalogued  and  ren- 
dered exact.  New  arrangements  of  business,  even  new  habits  of 
life,  may  create  unexpected  combinations  of  circumstances  which, 
although  they  differ  from  well  known  instances  of  privileged 
occasion,  may  none  the  less  fall  within  the  plain  yet  flexible  lan- 
guage of  the  definition  to  which  I  have  referred."-' 

A  telegraph  company,  like  other  corporations,  is  privileged  to 
communicate  in  good  faith  to  its  agents,  or  strangers,  defamatory 
matter  where  the  interests  of  the  company  are  involved  and  the 
communication  is  made  to  one  having  a  corresponding  interest  or 
duty.  But  communications  of  this  sort  do  not  fall  within  the 
scope  of  this  article.  The  problem  under  consideration  is  whether 
a  telegraph  company  is  privileged  to  re-publish  by  transmitting 
a  defamatory  message  for  another  and,  if  so,  to  ascertain  the  extent 
of  this  privilege.-^  Take  a  concrete  case :  A  tenders  to  a  telegraph 
company  a  message  addressed  to  B  which  message  contains  obvi- 
ously defamatory  statements  about  C.  Is  the  telegraph  company 
privileged  to  transmit  it  ?  In  answering  this  question  there  are 
three  types  of  cases  which  must  be  considered  separately.     First: 

"(1846)  2  C.  B.  569. 

^London  Association  for  Protection  of  Trade  v.  Grecnlands,  Ltd. 
(1916)  2  A.  C.  15,  at  p.  22. 

"Lord  Buckmaster  had  previously  quoted  the  statement  of  Parke,  B. 
in  Toogood  t^.  Spyring,  (1834)  1  C.  M.  &  R.  181,  at  p.  193,  that  a  privi- 
leged occasion  is  one  where  the  publication  is  "fairly  made  by  a  person 
in  the  discharge  of  some  public  or  private  duty,  whether  legal  or  moral, 
or  in  the  conduct  of  his  own  affairs,  in  matters  where  his  own  interest 
is  concerned — if  fairly  warranted  by  any  reasonable  occasion  or  exigency, 
and  honestly  made,  such  communications  are  protected  for  the  common 
convenience  and  welfare  of  society." 

'^he  interest  of  the  telegraph  company  in  earning  the  profit  from 
transmitting  the  message  is  not  the  kind  of  interest  which  courts  have 
recognized  as  justifying  a  publication.  This  .interest  of  the  telegraph 
company  is  no  different  from  that  of  a  newspaper  which  publishes  a 
libelous  news  item,  and  it  is  settled  that  newspapers  enjoy  no  greater 
immunities  than  other  publishers  of  defamator>^  matter.  Morse  v  Times 
Republican  Printing  Co.  (1904)  124  Iowa  707,  100  N.  W.  867;  Barnes 
V.  Campbell  (1879)  59  N.  H.  128;  Ogren  v.  Rockfort  Star  Printing  Co. 
(111.  1919)  123  N.  E.  527. 


374  COLUMBIA  LAW  REVIEW 

Cases  where  A's  privilege  to  send  the  telegram  is  absolute.  Second: 
Cases  where  A's  privilege  to  send  the  telegram  is  conditional. 
Third:  Cases  where  A  is  not  privileged  to  send  the  telegram. 

If  A's  privilege  to  send  the  defamatory  telegram  is  absolute,  as 
for  example,  the  transmission  by  cable  of  a  communication  by  the 
State  Department  to  the  American  Ambassador  to  Great  Britain, 
il  would  seem  that  the  telegraph  company  should  be  accorded  the 
same  immunity  in  transmitting  it.  Any  other  rule  would  not  work 
well  in  practice.  To  compel  the  company  to  transmit  it  without 
protecting  it  against  an  action  for  libel  would  be  manifestly  arbi- 
trary and  unjust.  If  it  be  said  that  the  company  is  not  bound  to 
transmit  it,  then  a  refusal  by  the  company  might  seriously  impede 
the  conduct  of  the  business  of  state.  An  alternative  would  be  to 
make  the  privilege  of  the  company  conditional  upon  the  good  faith 
of  its  operator  in  transmitting  it.  But  what  would  happen  if  the 
company's  operator  honestly  believed  the  defamatory  statements 
were  false  and  were  being  published  maliciously?  The  company 
would  be  in  no  different  position  than  if  there  were  no  privilege 
at  all.  Consequently,  it  is  submitted  that  in  such  a  case  the  com- 
pany's privilege  to  transmit  the  message  should  be,  and  if  the  ques- 
tion is  ever  raised  the  courts  will  declare  it  to  be,  absolute. 

If  A's  privilege  to  send  the  defamatory  telegram  is  condition- 
al,^' it  would  seem  equally  clear  that  the  telegraph  company  is  at 
least  conditionally  privileged  to  transmit  it.  Otherwise  A's  privi- 
lege would  be  a  mere  sham.  Fairly  reporting  for  public  informa- 
tion the  proceedings  before  courts.  Congress,  state  legislatures,  and 
other  public  gatherings,  are  illustrations  of  cases  where  A  is  con- 
ditionally privileged  to  make  use  of  the  telegraph  lines.  But  a 
more  difficult  question  arises  in  a  case  where  A  is  privileged  to 
communicate  to  B,  and  not  to  persons  generally,  a  defamatory  mes- 
sage concerning  C.  Is  A  privileged  to  send  the  message  by  tele- 
graph? If  A  adopts  this  means  of  communicating  with  B  he  also 
publishes  the  defamatory  matter  to  the  telegraph  operators  who 
have  no  interest  in,  or  duty  with  reference  to  the  subject  matter 
of  the  message.  Likewise  if  the  company  transmits  the  message 
there  is  necessarily  a  publication  by  the  first  operator  to  the  second 
operator  for  which  the  company  is  responsible  in  the  absence  of 

''The  case  of  Ashcroft  v.  Hammond  (1910)  197  N.  Y.  488,  90  N.  E. 
1117,  is  a  case  where  the  sender's  privilege  to  send  the  telegram  was  con- 
ditional. 
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privilege.^*  A  somewhat  similar  problem  is  raised  in  the  stenog- 
rapher cases.  A,  who  is  privileged  to  write  to  B  a  letter  defam- 
ing C,  dictates  the  letter  to  a  stenographer.  Since  the  stenographer 
had  no  "corresponding  interest  or  duty"  it  was  held  in  Pullman 
and  another  v.  Hill  &  Co}'^  that  the  publication  to  the  stenographer 
was  not  privileged.  The  Court  of  Appeal  in  that  case  did  not 
consider  as  applicable  to  the  facts  the  principle  applied  twenty 
years  before  in  Lazdess  v.  The  Anglo-Egyptian  Cotton  Co.^^  that 
where,  in  order  to  effectuate  the  main  publication  which  is  privi- 
leged, it  is  reasonably  necessary  to  publish  the  message  to  another 
as  a  means  of  making  the  communication,  the  subsidiary  publica- 
tion is  also  privileged.  In  that  case  the  directors  of  a  corporation 
desiring  to  communicate  to  the  stockholders  information  concern- 
ing the  affairs  of  the  company,  had  the  report  printed,  thereby 
publishing  it  to  the  printers  who  had  "no  corresponding  interest 
or  duty"  with  reference  to  the  subject  matter.  It  has  been  sug- 
gested that  Pullman  and  another  v.  Hill  &  Co.  may  be  distinguished 
on  the  ground  that  in  that  case  "the  main  publication — that  to 
Messrs.  Pullman  &  Co. — was  not  privileged  at  all.  It  was  ad- 
dressed to  the  firm  who  had  no  interest  in  its  subject  matter;  it 
related  to  the  private  concerns  of  two  of  the  five  partners  in  the 
firm,  and  should  have  been  addressed  to  these  two  partners  per- 
sonally."" Unless  this  explanation  by  Mr.  Odgers  is  accepted,  the 
decision  in  Pullman  and  another  v.  Hill  &  Co.  on  the  point  of 
privilege  cannot  be  reconciled  with  the  subsequent  decisions  by  the 
Court  of  Appeal  in  Boxsius  v.  Goblet  Freres-^  and  Edmondson  v. 
Birch  &  Co.^^  in  which  cases  the  publication  to  the  stenographer 
was  declared  to  be  privileged.  In  the  latter  case  Fletcher  Moulton, 
L.  J.,  declared  that  "if  a  business  communication  is  privileged,  as 
being  made  on  a  privileged  occasion,  the  privilege  covers  all  inci- 
dents of  the  transmission  and  treatment  of  that  communication 
which  are  in  accordance  with  the  reasonable  and  usual  course  of 
business."^"     Most  American  courts   which  have  passed  on  the 

"For  a  discussion  of  this  point   see  the  first  part   of  this  article,   20 
Columbia  Law  Rev.  30. 

"(1891)  L.  R.  1  Q.  B.  524. 

=*(1869)  L.  R.  4  Q.  B.  262. 

"'Odgers,  Libel  and  Slander  (5th  ed.)  303. 

''(1894)   1  Q.  B.  842. 

*(1907)   1  K.  B.  371. 

""Ibid.,  at  p.  382. 
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question  have  reached  the  same  result.^i  It  is,  therefore,  submitted 
that  where  the  use  of  the  telegraph  Hnes  is  a  reasonably  necessary 
means  of  making  the  communication,  the  publication  to  the  tele- 
graph operators  is  privileged.  At  least  the  language  of  the  judges 
points  to  this  conclusion. ^^  jj.  jg  ^^^  denied  that  the  use  of  the 
telegraph  lines  may  in  a  given  case  be  an  unreasonable  means  of 
effecting  the  communication  and,  therefore,  not  privileged."  All 
that  is  here  asserted  is  that  the  use  of  the  telegraph  lines  as  a 
means  of  communicating  the  message  may  under  many  circum- 
stances be  reasonably  necessary  and,  according  to  the  prevailing 
view,  privileged.  If  this  is  true,  it  is  safe  to  assume  that  in  such 
a  case  the  telegraph  company  is  privileged  to  transmit  the  mes- 
sage. If,  in  such  a  case,  A  has  not  forfeited  his  privilege  to  send 
the  telegram,  is  the  company's  privilege  to  transmit  it  qualified — 
(conditioned  upon  the  good  faith  of  its  operator)  or  absolute?" 
It  would  seem  that  the  social  interest  in  permitting  A  to  publish 
the  matter  by  telegram  is  just  as  great  whether  the  telegraph 
operator  who  handles  it  does  so  in  a  merely  perfunctory  manner 
or  transmits  it  with  "malice."     Therefore,  it  may  be  desirable  in 

"Owen  V.  Ogilvie  Publishing  Co.  (1898)  32  App.  Div.  465,  53  N.  Y. 
Supp.  1033;  Bohlinger  z.:  Germania  Life  Ins.  Co.  (1911)  100  Ark.  477, 
140  S.  W.  257;  Central  of  Georgia  Ry.  v.  Jones  (1916)  18  Ga.  App.  414, 
89  S.  E.  429;  Cartwright-Caps  Co.  v.  Fischel  &  Kaufman  (1917)  113  Miss. 
359,  74  So.  278;  Prins  v.  Holland-North  American  Mtge.  Co.  (Wash. 
1919)  181  Pac.  680.  In  some  of  these  cases  the  court  exonerated  the 
defendant  on  the  ground  that  the  dictation  to  the  stenographer  was  not 
a  publication.  That  this  is  error  was  pointed  out  in  the  first  part  of  this 
article.  The  same  result  could  more  properly  have  been  reached  by  declar- 
ing the  publication  to  be  privileged.  See  20  Columbia  Law  Rev.  30.  The 
cases  of  Gambrill  v.  Schoolev  (1901)  93  Md.  48,  48  Atl.  730.  and  Ferdon  v. 
Dickens  (1909)  161  Ala.  181,  49  So.  888,  frequently  cited  as  contra,  are 
probably  distinguishable  on  the  ground  that  in  those  cases  the  only  issue 
raised  was  that  of  publication  and  the  point  of  privilege  seems  not  to 
have  been  properly  presented  or  considered  by  the  court. 

'=Jeffras  v.  McKillop  (1874)  4  N.  Y.  Sup.  Ct.  Rep.  (T.  &  C)  578.  On 
this  point  see  the  remarks  of  Lopes,  L.  J.,  in  Edmondson  v.  Birch  &  Co. 
(1907)  1  K.  B.  371,  at  p.  380;  and  Cullen,  Ch.  J.  in  Ashcroft  v.  Hammond 
(1910)  197  N.  Y.  488,  at  p.  495,  90  N.  E.  1117;  and  Lochren.  J.  in  Nye 
V.  Western  Union  Tel.  Co.  (C.  C.  A.  1900)  104  Fed.  628,  at  p.  63r(). 

■"^Williamson  v.  Freer   (1874)   L.  R.  9  C.  P.  393. 

'"Every  privilege  is  conditional  in  the  sense  that  those  facts  must  be 
proved  which  give  rise  to  the  privileged  occasion.  Thus,  the  so-called 
"absolute"  privilege  of  a  judge  is  conditional  upon  proof  that  he  was 
acting  as  a  judge  at  the  time  he  uttered  the  slanderous  words.  However, 
in  defamation  cases  the  terms  "absolute"  and  "conditional"  are  referable 
only  to  the  effect  which  proof  that  the  defendant  was  actuated  by  "malice" 
has  upon  the  privilege.  Accordingly,  if  A's  privilege  is  dependent,  not 
upon  his  own  good  faith,  but  upon  the  good  faith  of  B,  and  B  is  free 
of  "malice",  it  would  seem  more  in  keeping  with  usage  to  call  A's  privilege 
"absolute"  rather  than  "conditional." 
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such  a  case  to  permit  the  transmission  of  the  message  regardless 
of  the  operator's  state  of  mind. 

The  cases  throw  little  light  upon  the  question.  In  Youmans  v. 
Sniitli^^  the  facts  were  that  a  lawyer  who  was  privileged  to  publish 
certain  defamatory  matter  in  the  course  of  disbarment  proceedings 
against  the  plaintiff,  employed  the  defendant,  a  printer,  to  print 
the  libel.  The  defendant  did  so  and  delivered  the  defamatory 
documents  to  the  lawyer  for  distribution.  The  Court  of  Appeals 
after  deciding  that  this  constituted  a  publication  by  the  defendant 
held  that  he  was  protected  by  the  privileged  occasion.  The  Court 
said: 

"Whatever  he  (the  lawyer)  could  lawfully  do  himself  in  pre- 
paring for  trial,  he  could  employ  others  to  do  for  him.  .A.s  he 
needed  more  than  one  list,  he  could  copy  it  himself,  or  employ  a 
clerk  to  multiply  copies  with  a  pen,  or  a  printer  with  a  printing 
press.  Whatever  he  had  the  right  to  do  in  conducting  the  matter 
for  his  client,  according  to  the  ordinary  course  of  procedure,  he  was 
protected  in  doing  by  the  broad  shield  of  privilege,  and  could  not 
be  held  liable  in  damages,  even  if  what  he  wrote  or  said  reflected 
injuriously  upon  the  character  of  others.  The  privilege  that  pro- 
tected him  also  protected  his  agents  and  employees  in  u'lmtever 
they  did  at  his  request  that  he  could  have  laii'fully  done  himself. "^^ 

The  Court  did  not  intimate  whether  the  printer  would  have 
been  liable  had  he  been  actuated  by  "malice."  However,  in  the 
recent  case  of  Adam  v.  IVard^^  in  the  House  of  Lords  the  question 
is  discussed  but  not  decided.  In  that  case  the  defendant,  as  secre- 
tary to  the  .\rmy  Council,  and  by  their  direction,  published  a  letter 
in  defense  of  another  army  officer  who  had  been  attacked  by  the 
plaintiff  in  a  speech  in  the  House  of  Commons.  The  occasion  was 
held  to  be  privileged,  and  although  an  attempt  was  made  to  show 
"malice"  on  the  part  of  the  defendant,  the  evidence  was  declared 
to  be  insufficient.  However,  in  the  course  of  his  opinion  Lord 
Atkinson  declared : 

"Some  argument  was  directed  to  the  defendant's  precise  posi- 
tion in  relation  to  this  libel,  his  rights,  duties,  and  privileges,  his 
feelings  towards  the  appellant,  and  his  express  or  implied  malice. 
I  think  his  position  is  plain.  He  was  the  mere  agent  of  the  Army 
Council,  bound  to  obey  their  orders  or  resign  his  post — the  mere 
instrument  through  whose  hands  the  libel  passed  for  publication. 

"(1897)    153  N.  Y.  214,  47  N.  E.  265. 
^Ibid.,  at  p.  222.     Italics  ours. 
"(1917)  A.  C.  309. 
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His  ozvn  personal  feelings  or  privileges  are,  I  think,  not  involved 
in  the  case  at  all.  He  had  nothing  whatever  to  do  with  the  com- 
position of  the  libel,  or  the  approval  of  its  contents.  In  the  mere 
routine  of  the  work  of  the  office  he  signed  his  name  to  it  and  passed 
it  on  for  publication  in  the  way  and  over  the  area  usual  in  such 
cases.  To  suppose  that  it  was  his  duty  to  attempt  to  dissuade  his 
principals  from  publishing  the  libel,  to  criticize  their  language,  or, 
save  at  their  expense,  to  alter  it  is,  in  my  view,  quite  absurd.  It 
is  no  doubt  true  that  one  cannot  defend  himself  for  publishing  .a 
libel  simply  by  saying  that  another  person  whom  he  was  bound 
to  obey  ordered  him  to  publish  it ;  but  it  is  equally  true  that  when 
an  agent,  in  obedience  to  the  command  of  his  principal,  merely  does 
the  mechanical  act  of  publishing  the  libel  handed  to  him  complete 
the  privilege  of  the  principal  becomes,  as  it  v^ere,  his  privilege,  and 
if  the  principal  has  caused  the  communication  to  be  made  to  pro- 
tect the  interest  or  discharge  the  duty  which  would  have  made  the 
occasion  privileged  if  he  had  published  the  libel  with  his  own  hands, 
the  agent  can  equally  rely  on  the  publication  having  been  made  on 
a  privileged  occasion.  For  this  purpose  he  stands,  in  my  view,  in 
the  shoes  of  his  principal,  has  the  same  rights  and  the  same  liabil- 
ities. I  think  this  follows  from  the  reasoning  of  the  judgments 
in  London  Association  for  the  Protection  of  Trade  v.  Greenlands, 
Ltd.  (1916)  2  A.  C.  15."^« 

In  the  same  case  Lord  Dunedin  remarked  : 

"For  my  own  part  I  fail  to  see  how,  if  it  was  once  shown  that 
Sir  Edward  Ward  was  merely  obeying  orders  when  he  signed  the 
statement  drawn  up  by  the  Army  Council  and  sent  it  for  publica- 
tion, and  was  relying,  as  he  was  entitled  to  do,  on  the  privilege 
which  attached  to  the  action  of  his  superior  and  principal,  the  Army 
Council,  any  ezndence  as  to  malice  on  his  part  could  be  relevant. 
It  is,  not  necessary,  however,  to  decide  that  question.  It  is  only 
necessary  to  add  that  there  is  not  a  shred  of  evidence  of  malice  on 
the  part  of  the  Army  Council.  Their  malice,  in  my  view,  would 
be  relevant.  But  as  it  does  not  exist  it  is  unnecessary  to  consider 
that  question  either"^^ 

If  the  dictum  in  Adam  v.  Ward  is  followed,  since  the  telegraph 
company  acts  as  a  mere  automaton  in  performing  the  mechanical 
act  of  transmitting  the  completed  message,  it  would  seem  that 
where  A  is  conditionally  privileged  to  send  a  defamatory  telegram, 
and  A  has  not  forfeited  his  privilege,  the  company's  privilege  to 
transmit  it  is  "absolute,"  and  evidence  of  malice  on  the  part  of  the 
operator  would  be  irrelevant. 

A  more  difficult  problem  is  presented  in  connection  with  cases 
where,  for  one  reason  or  another,  A  is  not  privileged  to  send  the 

"^Ibid.,  at  p.  340,  341.     Italics  ours. 
"^Ibid.,  at  p.  331.    Italics  ours. 
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defamatory  telegram.  It  has  been  pointed  out  that  if  A  is  priv- 
ileged to  send  the  message,  the  telegraph  company  is  privileged  to 
transmit  it.  If  it  be  held  that  in  no  other  case  is  the  company 
privileged  to  transmit  the  message,  certain  practical  difficulties 
arise.  For  example,  a  father  wishes  to  warn  his  daughter  against 
a  foolish  marriage,  or  a  merchant  desires  to  advise  his  agent  against 
extending  credit  to  an  insolvent  or  dishonest  buyer.  A  message, 
necessarily  defamatory,  is  tendered  to  the  company.  From  all 
appearances  the  sender  is  conditionally  privileged  to  send  the  tele- 
gram. But  how  is  the  operator  to  determine  quickly  and  with 
certainty  whether  the  sender  is  acting  in  good  faith  or  is  actuated 
by  some  improper  motive?  The  delay  necessary  for  an  investiga- 
tion would  defeat  the  purpose  of  a  telegram.  So,  as  a  practical 
matter,  the  operator  must  accept  or  decline  the  message  upon  present 
appearances.  To  hold  that  the  company  is  bound  to  transmit  it, 
if  the  sender  is  privileged,  and  is  liable  for  transmitting  it,  if  the 
sender  is  not  privileged,  when  it  is  humanly  impossible  for  the 
operator  to  determine  promptly  whether  the  sender  is  privileged, 
would  be  manifestly  arbitran*-  and  unjust,  and  no  court  has  ever 
decided  this  to  be  the  law.*"  Therefore,  if  the  company  is  to  be 
made  responsible  if  the  sender  is  not  privileged,  the  company  should 
not  be  held  liable  for  refusing  a  defamatory  message  where  the 
sender  is  privileged.  This  would  inevitably  lead  to  refusals  by  the 
company  when  the  sender  is  privileged  and  in  the  public  interest 
the  message  should  be  transmitted.*^     How  is  this  inconvenience  to 

"No  case  has  been  found  which  decides  whether  a  telegraph  company 
is  bound  to  transmit  a  defamatory  message  tendered  by  one  who  is  priv- 
ileged to  send  it.  In  Nye  v.  Western  Union  Tel.  Co.  (1900)  104  Fed. 
628,  at  page  630,  Lochren,  J.  District  Judge,  said  that  "in  any  such  case 
the  telegraph  company  could  not  refuse  to  send  the  message."  But  he 
also  said  it  would  be  the  duty  of  the  company  "to  refuse  to  transmit 
a  message  which  upon  its  face  is  obscene,  profane,  or  clearly  libelous,  and 
manifestly  intended  only  for  the  purpose  of  defamation."  In  Western 
Union  Telegraph  Company  v.  Cashman  (C.  C.  A.  1906)  149  Fed.  367,  at 
page  371,  Pardee,  J.  speaking  for  the  Circuit  Court  of  Appeals  declared 
"the  company  has  no  right  to  receive  and  transmit  libelous  messages. 
Its  agents  are  limited  in  the  same  way.  ...  If  a  message  offered 
for  transmission  is  anonymous  or  is  libelous  on  its  face,  it  should  not  be 
received  and  transmitted.  The  company  should  so  instruct  its  agents, 
and  the  agents  should  so  act."  To  the  same  effect  see  Wyman,  Public 
Service  Corporations,  §  605.  Unquestionably,  the  final  answer  to  this 
question  will  depend  upon  the  answer  to  the  question  whether  the  company 
is  to  be  protected  against  honest  and  reasonable  mistakes. 

"In  Nye  v.  Western  Union  Telegraph  Co.  (1900)  104  Fed.  628,  the 
judge  evidently  had  this  in  mind  when  he  declared  that  such  a  rule  "would 
be  productive  of  such  embarrassment  and  delays,  and  make  necessary  such 
annoying  inquiries,  as  to  greatly  diminish  the  efficiency  of  the  service." 
Ihid.,  at  p.  631. 
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the  public  at  large  to  be  prevented?  The  only  practical  way  is  to 
protect  the  company  against  the  honest  and  non-negligent  mistakes 
of  its  operators.  Would  such  a  rule  be  a  departure  from  accepted 
doctrine  and  if  so,  is  it  likely  that  the  courts  will  make  the  depar- 
ture? 

In  a  leading  English  case,  Hehditch  v.  Macllwaine,*^  the  Court 
of  Appeal  had  before  it  the  question  whether  one  who  had  an  in- 
terest in  the  communication  of  defamatory  matter  was  responsi- 
ble for  publishing  it  to  another  who  had  no  corresponding  interest 
or  duty,  although  the  defendant  honestly  and  reasonably  believed 
that  the  person  to  whom  he  published  it  had  such  an  interest  or 
duty.  The  court  held  the  defendant  liable.  Lord  Esher,  M.  R. 
declared : 

" — the  argument  in  substance  seems  to  come  to  this :  that  the  be- 
lief of  the  defendants  that  the  occasion  was  privileged  makes  it 
privileged.  I  cannot  accept  the  proposition  so  put  forward.  I 
cannot  see  how  the  belief  of  the  defendants,  who  have  made  a 
mistake,  and  have  published  a  libel  to  persons  who  have  no  interest 
or  duty  or  power  in  the  matter  can  affect  the  question."*^ 

Accordingly,  if  A  sends  a  defamatory  telegram  to  B  concern- 
ing C,  A's  privilege  to  make  the  communication  to  B  depends  upon 
whether  B  actually  has  the  kind  of  interest  in,  or  duty  with  refer- 
ence to  the  subject  matter  which,  as  a  matter  of  law,  makes  the 
occasion  privileged,  rather  than  upon  A's  honest  and  reasonable 
belief  that  B  has  such  an  interest  or  duty.  If  B  has  not  such  an 
interest  or  duty  in  fact  the  communication  by  A  to  B  is  not  privi- 
leged. It  follows  also  that  the  subsidiary  publication  by  A  to  the 
telegraph  company  is  not  privileged.  Likewise,  if  B  has  an  inter- 
est in  the  subject  matter  of  the  communication,  but  A  has  not  the 
necessary  interest  in,  or  duty  with  reference  to  the  subject  matter  to 
justify  the  publication  by  A  to  B,  A's  belief  that  he  was  privileged 
to  make  the  communication  will  not  save  him  from  liability.  The 
New  York  case  of  Byani  v.  Collins**  is  a  striking  example.  In 
that  case  the  defendant  sent  to  X,  who  was  thinking  of  marrying 
the  plaintiff,  a  defamatory  letter  warning  X  against  the  marriage. 
The  Court  of  Appeals  held  the  occasion  was  not  privileged,  since 
the  defendant  did  not  stand  in  such  relationship  to  X  as  to  give 

"(1894)  2  Q.  B.  54. 

*'Ibid.,  at  p.  59. 

"(1888)  111  N.  Y.  143.  "The  Count  Joannes"  v.  Bennett  (Mass.  1862) 
5  Allen  169.    Accord. 
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rise  to  a  duty  to  send  the  warning.    A  fortiori  the  defendant  would 
not  have  been  privileged  to  send  the  message  by  telegraph. 

Assume  that  in  either  of  the  cases  stated  the  telegraph  operator 
transmits  the  message  under  the  reasonable  belief  that  relations 
exist  between  the  sender  and  the  addressee  which  would  make  the 
occasion  privileged.  Does  it  follow  from  the  decision  in  Hebditch 
V.  Macllwaine  that  if  the  relations  do  not  in  fact  exist  that  the 
telegraph  company  is  responsible  for  publishing  the  libel?  In 
Hebditch  v.  Macllwaine  the  defendant  volunteered  the  information. 
Granting  that  one  who  volunteers  information  of  a  defamatory 
character  must  decide  at  his  peril  whether  the  facts  exist  neces- 
sary to  make  the  occasion  privileged,  may  not  the  publication  of 
defamatory  matter  at  the  request  of  another  call  for  a  different 
rule?  For  example,  it  is  the  prevailing  rule  in  this  country  that 
reports  of  mercantile  agencies  are  privileged  when  published  in 
good  faith  to  those  subscribers  who  have  an  interest  in  the  re- 
port,*'' but  are  not  privileged  if  published  to  subscribers  having 
no  interest  in  the  subject  matter.*'  If  the  mercantile  agency  vol- 
unteers the  information  it  takes  its  chances  as  to  whether  the  recip- 
ient has  the  necessary  interest  to  make  the  occasion  privileged.*^ 
But  suppose  B,  a  subscriber,  requests  a  report  about  A,  and  the 
company  sends  it  reasonably  believing  that  B  has  an  interest  in 
the  subject  matter.  Would  the  company  lose  the  protection  of 
privilege  if  it  appeared  that  B  had  no  interest  in  fact  but  wrote 
for  the  report  solely  out  of  curiosity  ?  In  Snnderlin  v.  Bradstreet*^ 
it  was  decided  that  the  defendant  was  responsible  for  publishing 
ttnthout  previous  request  false  and  defamatory  statements  to  sub- 
scribers who  had  no  interest  in  the  report,  although  made  in  good 
faith  and  upon  information  deemed  reliable.  But  the  court  de- 
clared : 

"It  may  be  assumed  that  if  any  one  having  an  interest  in  know- 
ing the  credit  and  standing  of  the  plaintiffs,  or  whom  the  defend- 

"Ormsby  v.  Douglass  (1868)  i7  N.  Y.  477.  Contra,  Johnson  v.  Brad- 
street  (1886)  77  Ga.  172.  The  English  courts  have  drawn  a  distinction 
between  mercantile  agencies  operated  for  profit,  and  mutual  associations 
not  operated  for  profit,  holding  the  former  are  not  privileged,  Macintosh 
i\.  Dunn  (1908)  A.  C.  390,  but  that  the  latter  are  privileged,  London 
Ass'n.  V.  Greenlands  (1916)  2  A.  C.  15.  See  29  Harvard  Law  Rev.  786. 
I'or  an  exhaustive  discussion  of  this  question  see  article  by  Jeremiah  Smith 
on  "Conditional  Privilege  for  Mercantile  Agencies,"  14  Coluxobia  Law  Rev. 
187,  296. 

"Sunderlin  v.  Bradstreet  (1871)  46  N.  Y.  188;  King  z:  Patterson 
(1887)  49  N.  J.  L.  417. 

*'Sunderlin  v.  Bradstreet,  supra;  King  v.  Patterson,  supra. 

"Supra,  footnote  46. 
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ants  supposed  and  believed  had  such  interest,  had  made  the 
inquiry  of  the  defendants,  and  the  statement  in  the  alleged  libel 
had  been  made  in  answer  to  the  inquiry  in  good  faith ;  and  upon  in- 
formation upon  which  the  defendant  relied,  it  would  have  been 
privileged."*^ 

In  London  Association  v.  Greenlands^°  Lord  Atkinson  made 
the  following  pointed  observation: 

"It  was  decided  as  long  ago,  I  think,  as  Bromage  v.  Prosser 
(4  B.  &  C.  247),  and  many  times  since,  that  if  one  person  makes 
an  inquiry  of  another  touching  the  position  or  character  of  a  third, 
and  the  person  inquired  of  makes  a  reply  which  he  bona  fide  be- 
lieves to  be  true,  and  also  bona  fide  believes  that  the  inquirer 
desires  the  information,  not  merely  to  gratify  idle  curiosity,  but 
for  some  purpose  in  which  he,  the  inquirer,  has  a  legitimate  inter- 
est of  his  own,  the  occasion  upon  which  the  answer  is  communi- 
cated to  him  is  a  privileged  occasion.  This  zvill  he  so,  I  think, 
whether  either  of  the  beliefs  so  formed  by  the  person  inquired 
of  be  reasonable  or  not — Clark  v.  Molyneux  (3  Q.  B.  D.  237) — 
and  also  whether  the  inquirer,  in  fact,  desired  the  information  for 
the  purpose  mentioned.  It  will  he  sufficient  if  the  other  person 
honestly  helieved  he  does  so  require  it:  Waller  v.  Loch  (7  Q.  B.  D. 
619)."" 

Should  the  rule  be  any  different  if  B,  instead  of  requesting 
information  about  A,  requests  that  information  be  conveyed  to 
C  when,  under  the  circumstances,  it  appears  to  the  defendant 
that  B  is  privileged  to  make  the  communication  to  C?  It  is  dif- 
ficult to  distinguish  the  cases. 

However,  according  to  the  dictum  in  Adam  v.  Ward  one  who 
publishes  a  libel  to  a  third  person  at  the  request  of  another  is  re- 
sponsible unless  the  person  making  the  request  is  privileged." 
In  Smith  v.  Streatfield  and  others^^  the  Kings  Bench  decided  the 
question.  The  facts  were  that  the  plaintiff  was  one  of  the  diocesan 
surveyors  for  the  diocese  of  Oxford  and  his  re-election  to  the 

^'Ibid.,  at  p.  192.     Italics  ours. 

•°(1916)  2  A.  C.  15. 

^^Ibid.,  at  p.  35.  Italics  ours.  The  case  of  Waller  v.  Loch  does  not 
actually  decide  this  point  as  it  appeared  in  that  case  that  the  person  to 
whom  the  libel  was  published  had  an  interest  in  the  subject  matter.  How- 
ever, Jessel,  M.  R.  said:  "Now,  if  the  secretary  believed  that  the  lady  to 
whom  he  gave  the  information  in  this  case  was  making  the  inquiry  in 
order  to  learn  whether  the  plaintiff  was  deserving  of  assistance,  with  a 
view  to  relieving  her  or  inducing  other  persons  to  relieve  her,  then  he 
was  discharging  a  moral  or  social  duty  in  answering  the  inquiry,  and 
was  entitled  to  answer  it."   (Italics  ours.) 

"See  quotation  from  the  opinion  of  Lord  Atkinson  on  page 
supra. 

"(1913)  3  K.  B.  764. 
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office  rested  with  the  rural  deans;  the  defendant  Streatfield  was 
the  rector  of  Goddington  within  the  diocese,  and  desiring  to  bring 
to  the  notice  of  the  rural  deans  reasons  why  the  plaintiff  should 
not  be  reappointed,  the  defendant  Streatfield  addressed  to  the 
rural  deans  a  defamatory  statement  which  he  employed  the  Robert 
Spennell  Press  to  print  in  pamphlet  form  and  send  to  the  deans. 
In  an  action  for  libel  brought  against  Streatfield  and  the  printers 
alleging  a  joint  publication,  the  publication  was  admitted  by  both 
defendants,  but  the  defense  of  privilege  was  interposed.  That  the 
occasion  was  conditionally  privileged  was  conceded  by  the  court, 
and  Banks,  J.  stated,  "As  regards  the  printers,  I  am  of  opinion 
that  the  privilege  created  by  the  facts  above  set  out  extends  to 
them.  It  was,  in  my  opinion,  a  natural  and  proper  course,  in 
order  to  get  the  pamphlet  published,  to  have  it  printed,  and  I  con-, 
sider  that  the  principle  laid  down  in  the  case  of  Baker  v.  Carrick, 
(1894)  1  Q.  B.  838,  applies  here."  However,  the  jury  found 
that  the  words  were  not  true  in  substance  or  in  fact ;  that  the 
defendant  Streatfield  was  actuated  by  malice,  but  that  the  printers 
were  not  actuated  by  malice.  The  question  for  the  court,  there- 
fore, was  whether,  since  Streatfield's  privilege  was  defeated  by 
proof  of  malice  on  his  part,  judgment  could  be  entered  against 
the  printers.  The  Court  held  that  the  malice  of  Streatfield,  al- 
though unknown  to  the  printers,  defeated  the  privilege  both  for 
Streatfield  and  the  printers,  and  that  they  were  joint  tort  feasors 
and  jointly  liable. 

If  the  reasoning  of  the  court  in  Smith  v.  Streatfield  and  others 
is  applied  to  the  case  where  a  telegraph  company  transmits  a 
defamatory  message  at  the  request  of  A  who  is  apparently,  but 
not  actually  privileged  to  send  it,  the  telegraph  company  is  re- 
sponsible although  its  operator  may  have  acted  reasonably  and 
in  good  faith.  Should  this  be  so?  Assuming  that  in  most  cases 
it  is  sound  policy  to  require  A  who  publishes  to  C  defamatory 
matter  at  the  request  of  B  to  ascertain  at  his  peril  whether  B  is 
privileged,  does  it  follow  that  the  same  requirement  should  be 
exacted  of  telegraph  operators  who  transmit  defamatory  messages? 
Ordinarily  when  A  requests  B  to  publish  defamatory  matter,  B 
has  time  to  investigate  and  ascertain  whether  A  is  privileged. 
Delay  is  generally  not  serious.  Furthermore  the  consequences 
to  A  of  B's  refusal  are  not  likely  to  be  irreparable.  It  is  generally 
feasible  for  A  to  get  it  done  by  another  if  he  is  entitled  to  have 
it  done.     On   the   other  hand,  the  telegraph  operator   must   act 
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promptly  or  not  at  all.  Ordinarily  there  is  little,  if  any,  choice 
of  means  of  sending  a  telegram.  Consequently  the  refusal  of  a 
telegraph  company  to  transmit  a  message  is  fraught  with  con- 
sequences of  the  most  damaging  character.  When  it  is  remem- 
bered that  the  basis  of  all  privileged  occasions  is  the  "common 
convenience ;"  the  belief  that  "the  public  interest  and  advantage 
of  publication"  under  the  particular  circumstances  "outweighs 
the  occasional  private  and  personal  damage  thereby  caused,"  it  is 
not  surprising  to  find  judges  countenancing  the  idea  that  a  tele- 
graph company  may  be  privileged  to  transmit  a  defamatory  mes- 
sage although  the  sender  is  not  privileged  to  send  it. 

Contrast  with  the  decision  in  Smith  v.  StreatHeld  the  charge  to 
the  jury  in  the  recent  case  of  Paton  v.  Great  Northwestern  Tele- 
graph Company^*  that  the  company  "was  privileged  if  the  operator 
acted  carefully  and  in  good  faith,  but  was  not  privileged  if  he  was 
negligent  or  wanting  in  good  faith,  in  sending  it."  In  that  case  the 
message  was  glaringly  defamatory  on  its  face ;  it  was  admitted  to 
be  false ;  and  the  person  who  sent  it  was  actuated  solely  by  malice. 
As  pointed  out  in  the  first  part  of  this  article*^®  the  Supreme  Court 
in  affirming  a  judgment  for  the  plaintiff  did  not  actually  decide 
that  the  company  was  privileged  if  the  operator  acted  carefully  and 
in  good  faith,  because  if  it  be  assumed  that  under  the  admitted 
facts  the  defendant  was  liable  as  a  matter  of  law,  irrespective  of  its 
care  and  good  faith,  and  that  the  instructions  to  the  contrary  were 
wrong,  the  charge  was  not  prejudicial  to  the  defendant  and,  there- 
fore, was  a  harmless  error.  However,  it  is  the  opinion  of  the 
writer  that  the  few  cases  which  have  been  decided  support  the  view 
that  the  telegraph  company  may  be  conditionally  privileged  to 
transmit  a  defamatory  telegram  even  though  the  sender  is  not 
privileged  to  send  it. 

The  first  case  which  raised  the  question  was  the  case  of  Peterson 
V.  Western  Union  Telegraph  Co!"^  In  that  case  the  defendant 
received  and  transmitted  to  the  plaintiff  the  following  message : 

"New  Ulm,  Minn.,  1-19-1893. 
"To  S.  D.  Peterson, 

Care  Windsor,  St.  Paul,  Minn. 
Slippery  Sam,  your  name  is  pants. 

(Signed)   Many  Republicans." 

'*(Minn.  1919)   170  N.  W.  511. 
''20  Columbia  Law  Rev.  30. 
"■(1896)  65  Minn.  18,  67  N.  W.  646. 


LIABILITY  OF  A  TELEGRAPH  COMPANY       385 

Peterson  sued  the  telegraph  company  for  libel.  So  far  as 
appears  from  the  report  the  only  proof  made  was  the  acceptance 
and  transmission  of  the  message.  The  case  was  submitted  to  the 
jury,- who  returned  a  verdict  for  $5,200  in  favor  of  the  plaintiff. 
The  instructions  to  the  jury  do  not  appear  in  the  report.  Upon  the 
denial  of  a  motion  for  a  new  trial  the  defendant  appealed. 

The  Supreme  Court  prefaced  its  opinion  with  the  statement: 

"The  record  presents  three  questions  for  our  consideration : 
(1)  Was  the  message  a  libel,  or  fairly  susceptible,  on  its  face, 
of  a  libelous  meaning?  (2)  Was  the  evidence  sufficient  to  justi- 
fy the  jury  in  finding  that  the  defendant  maliciously  published  the 
supposed  libel?  (3)  Are  the  damages  awarded  so  excessive  as 
to  justify  the  conclusion  that  the  verdict  was  the  result  of  passion 
and  prejudice?  We  answer  each  of  the  questions  in  the  affirma- 
tive."" 

With  reference  to  the  second  question  the  court  declared : 

"The  question  whether  or  not  the  defendant  maliciously  pub- 
lished the  libel  is  one  of  some  doubt,  but  we  are  of  opinion  that 
it  was  a  question  for  the  jury,  under  the  evidence.  *  *  ♦ 
Where  the  message,  on  its  face,  is  clearly  susceptible  of  a  libelous 
meaning,  is  not  signed  by  any  responsible  person,  and  there  is  no 
reason  to  believe  that  it  is  a  cipher  message,  and  it  is  forwarded 
under  such  circumstances  as  to  wirrant  the  jury  in  finding  that 
the  operator,  in  sending  the  message,  zvas  negligent  or  wanting  in 
good  faith  in  the  premises,  the  company  may  be  held  to  have 
maliciously  published  the  libel.  A  publication  under  such  circum- 
stances is  not  privileged.  The  evidence  in  this  case  was  such  that 
a  finding  either  way  on  the  question  zvhether  the  defendant  mali- 
ciously published  this  libel  would  not  be  disturbed  by  the  court. 
Whether  this  question  was  correctly  submitted  to  the  jury  on  the 
trial  of  this  case,  we  need  not  inquire ;  for  there  must  be  a  new 
trial  on  another  ground,  and,  if  there  was  such  error  it  is  not  likely 
to  occur  on  the  next  trial."®' 

The  judgment  was  reversed  and  a  new  trial  granted  upon  the 
ground  that  the  damages  awarded  were  so  excessive  as  to  con- 
clusively show  that  the  verdict  was  the  result  of  passion  and 
prejudice. 

The  case  was  retried  and  the  plaintiff  obtained  a  verdict  and 
judgment  for  $1,800.  The  defendant  appealed.  On  the  second 
appeal'^  the  Supreme  Court  found  errors  in  the  instructions  as  to 

"Ibid.,  at  p.  22. 

''Ibid.,  at  p.  23.     Italics  ours. 

"(1898)  72  Minn.  41,  74  N.  W.  1022. 


386  COLUMBIA  LAW  REVIEW 

the  award  of  exemplary  damages,  and  on  this  latter  ground  granted 
a  new  trial.  The  Court  concluded  its  opinion  with  the  remark 
that  "this  renders  it  unnecessary  to  consider  any  of  the  other 
points  discussed  by  counsel." 

The  case  was  tried  again  and  the  plaintiff  obtained  a  verdict 
and  judgment  for  $2,000.  The  defendant  again  appealed.  When 
the  case  was  before  the  Supreme  Court  the  third  time,^°  the  court 
said  the  case  had  been  properly  submitted  to  the  jury,  but  that 
the  verdict  was  excessive  and  for  this  reason  the  defendant  was 
entitled  to  a  new  trial,  unless  the  plaintiff  would  write  off  $1,000 
of  the  amount,  in  which  case  the  judgment  would  be  affirmed.  The 
instructions  to  the  jury  on  the  point  of  privilege  do  not  appear  in 
the  report ;  but  it  is  reasonable  to  assume  that  the  trial  judge 
followed  the  suggestion  of  the  Supreme  Court  when  the  case 
was  before  it  the  first  time,  that  the  company  was  privileged 
if  the  operator  acted  carefully  and  in  good  faith,  but  was  not 
privileged  if  he  was  negligent  or  wanting  in  good  faith,  in  send- 
ing it.  However,  it  must  be  admitted  that  in  the  Peterson  case, 
like  its  successor  Paton  v.  Great  Northzvestern  Telegraph  Com- 
pany, since  the  plaintiff  recovered  a  verdict  and  judgment  the 
court  was  not  called  upon  to  decide  whether  the  company  was 
privileged  to  transmit  the  message  if  its  operators  acted  carefully 
and  in  good  faith.  But  the  only  reasonable  inference  to  be  drawn 
from  the  language  of  the  court  in  both  cases  is  that  the  judges 
thought  this  to  be  the  law.  What  else  could  be  the  meaning  of  the 
statement  in  the  Peterson  case  that  "the  evidence  in  this  case  was 
such  that  a  finding  either  way  on  the  question  whether  the  defend- 
ant maliciously  published  the  libel  would  not  be  disturbed  by  the 
court ;"  following  the  statement  that  where  the  message  "is  for- 
warded under  such  circumstances  as  to  warrant  the  jury  in  finding 
that  the  operator,  in  sending  the  message,  was  negligent  or  wanting 
in  good  faith  in  the  premises,  the  company  may  be  held  to  have 
maliciously  published  the  libel."  While  it  is  commonly  said  that 
one  is  responsible  for  "maliciously"  publishing  a  libel,  this  does 
not  mean  that  liability  never  attaches  in  the  absence  of  "malice."®^ 

""(1899)  75  Minn.  368,  77  N.  W.  985. 

•"'That  unfortunate  word  'malice'  has  got  into  cases  of  actions  fbr 
libel.  We  all  know  that  a  man  may  be  the  publisher  of  a  libel  without 
a  particle  of  malice  or  improper  motive.  .  .  .  Take  the  case  where  a 
person  may  make  an  untrue  statement  of  a  man  in  writing,  not  privileged 
on  account  of  the  occasion  of  its  publication;  he  would  be  liable  although 
he  had  not  a  particle  of  malice  against  the  man."  Per  Lord  Bramwell  in 
Abrath  v.  North  Eastern  Rail.  Co.   (1886)   11  A.  C.  253. 
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On  the  contrary  it  is  well  settled  that  the  plaintiff  need  not  prove 
"malice"  in  order  to  recover,*^  unless  the  occasion  is  one  of  qualified 
privilege.®^  Indeed,  in  the  absence  of  privilege,  proof  by  the 
defendant  that  he  was  free  of  "malice"  would  not  prevent  a 
recovery.*"*  Such  proof  would  merely  go  to  mitigate  the  damages." 
Consequently,  unless  the  telegraph  company  was  privileged  to 
transmit  the  message  if  its  operators  acted  carefully  and  in  good 
faith,  there  would  seem  to  be  no  point  to  the  statements  of  the 
court  quoted  above. 

In  A'^r^  v.  Western  Union  Telegraph  Conipany^^  decided  by  the 
Circuit  Court,  District  of  Minnesota,  Fourth  Division,  the  facts 
were  that  the  defendant  received  in  New  York  and  transmitted  to 
the  plaintiff  in  Minnesota  the  following  message : 

"New  York,  27th.  July,  '99. 
"Frank  Nye: 

Judge  Vanderburgh,  who  was  elected  district  judge.  Minne- 
apolis, 1859,  1866,  1873,  1880,  elected  supreme  judge  1881,  1886, 
stated  distinctly  in  my  presence  that  Charlie  Pillsbury  bought  you 
up  in  1896,  otherwise  you  would  have  been  for  Bryan. 

(Signed)  W.  H.  Vanderburgh." 

■  On  the  trial  of  an  action  for  libel  brought  by  Nye  against  the 
telegraph  company,  it  was  admitted  that  the  defendant's  servants 
in  New  York  who  received  and  transmitted  the  telegram  knew 
nothing  of  the  plaintiff,  or  of  any  facts  or  circumstances  connected 
with  the  subject  matter  of  the  telegram.  The  trial  judge  refused 
to  charge  the  jury,  as  requested  by  the  defendant: 

"That  there  is  not  sufficient  evidence  in  this  case  to  establish  a 
cause  of  action  against  defendant  with  respect  to  the  telegram 
addressed  to  the  plaintiff,  set  forth  in  the  complaint  as  the  second 
cause  of  action,  and  with  respect  to  such  cause  of  action  your 
verdict  must  be  for  the  defendant." 

"^Bromage  v.  Prosser  (1825)  4  B.  &  C.  247;  White  v.  Nicholls  (1845) 
3  How.  266;  King  v.  Patterson  (1887)  49  N.  J.  L.  417;  Supderlin  v.  Brad- 
street  (1871)  46  N.  Y.  188.  Morse  v.  Times  Printing  Co.  (1904)  124  Iowa 
707,  100  N.  W.  867.     See  Odgers,  Libel  and  Slander  (5th  ed.)  4. 

•"Jcnoure  v.  Delmege  (1891)  A.  C.  73;  Klinck  v.  Colby  (1871)  46  N.  Y. 
427;  Ashcroft  v.  Hammond  (1910)  197  N.  Y.  488,  90  N.  E.  1117;  See 
Fraser,  Libel  and  Slander   (4th  ed.)   253. 

"Hulton  V.  Jones  (1910)  A.  C.  20;  Moore  v.  Francis  (1890)  121  N.  Y. 
199,  23  N.  E.  1127. 

"Cohalan  v.  New  York  Press  Co.  (1914)  212  N.  Y.  344,  106  N.  E.  115; 
Odgers,  Libel  and  Slander   (5th  ed.)   398. 

"(1900)  104  Fed.  628. 
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According  to  the  official  report, 

"the  defendant  duly  excepted  to  this  refusal  to  charge,  and  also  to 
that  portion  of  the  charge  which  in  effect  left  the  jury  to  determine 
whether,  upon  the  face  of  the  message,  it  appeared  that  its  only 
purpose  was  to  defame  and  to  slander  the  plaintiff,  so  that  the 
receiving  clerk,  if  a  person  of  ordinary  intelligence,  would  so  under- 
stand it,  in  which  case,  only,  the  defendant  would  be  liable  in 
damages  for  its  publication  to  its  own  employees  who  might  read  it 
in  transmission ;  but  that  if  the  terms  of  the  dispatch  were  such 
that  the  receiving  clerk  might  properly  regard  it  as  an  answer  to  an 
inquiry  by  the  plaintiff,  the  defendant  would  not  be  responsible." 

A  verdict  and  judgment  for  the  plaintiff  were  set  aside  on 
motion  for  a  new  trial  on  the  ground  that  upon  the  evidence  it  was 
error  to  refuse  the  requested  instructions  to  the  jury,  who  should 
have  been  instructed  to  return  their  verdict  for  the  defendant. 
Certainly  this  case  supports  the  view  that  a  telegraph  company  may 
be  privileged  to  transmit  a  defamatory  message  although  the  sender 
is  not  privileged  to  send  it.     Indeed  the  court  so  stated : 

"That  a  message  may  contain  matter  which,  if  false,  is  libelous, 
and  still  be  proper  to  be  transmitted,  cannot  admit  of  doubt, — as 
where  the  object  is  to  secure  the  arrest  of  a  person  charged  with 
crime,  or  to  give  information  to  one  having  an  interest  in  the  mat- 
ter, or  anything  of  a  privileged  character.  In  any  such  case  the 
telegraph  company  could  not  refuse  to  send  the  message,  and 
would  not  be  responsible  if  a  message  zvhich,  for  aught  that 
appeared  on  its  face,  might  be  priz'ileged,  were  in  fact  sent  with  a 
defamatory  and  mischievous  intent."^'' 

While  this  case  has  been  criticized®^  as  being  inconsistent  with 
Peterson  v.  Western  Union  Telegraph  Co.  it  is  submitted  that  the 
cases  are  not  conflicting  on  the  proposition  that  where  the  operator 
reasonably  believes  the  sender  is  privileged  to  send  the  telegram 
and  in  good  faith  transmits  it,  the  telegraph  company  is  not  respon- 
sible though  it  turn  out  that  the  sender  was  not  privileged.  In 
the  Peterson  case  the  court  thought  the  evidence  was  sufficient  to 
make  a  case  for  the  jury  as  to  whether  the  operator  acted  reason- 
ably and  in  good  faith  in  transmitting  the  telegram.®^    In  the  Nye 

"'Ibid.,  at  p.  630.     Italics  ours. 

•^1  Columbia  Law  Rev.  131. 

""In  the  Peterson  case  the  message  [Slippery  Sam  your  name  is  pants. 
(Signed)  Many  Republicans],  was  of  such  a  character  that  an  operator 
would  most  likely  suspect  that  its  only  purpose  was  to  insult  and  defame 
the  plaintiff.  It  did  not  bear  the  indicia  of  a  privileged  communication. 
Certainly  a  jury  might  reasonably  infer  from  this  evidence  that  the  operator 
in  sending  such  a  message  was  either  negligent  in  not  detecting  its  purpose, 
or  was  acting  in  bad  faith.  Consequently  the  question  whether  the  com- 
pany had  forfeited  its  privilege  was  one  for  the  jury. 
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case  the  district  judge  thought  there  was  not  sufficient  evidence  of 
negligence  or  bad  faith  on  the  part  of  the  operator  to  justify  the 
verdict.""  The  law  as  stated  in  the  charge  to  the  jury  in  the  Nye 
case  is  in  substantial  harmony  with  the  statement  of  the  law  by  the 
court  in  the  Peterson  case,  and  since  the  district  judge  in  granting 
a  new  trial  in  the  Nye  case  did  not  do  so  on  the  ground  that  the 
charge  to  the  jury  contained  misstatements  of  law,  but  because  he 
thought  there  was  not  enough  evidence  to  support  the  verdict,  the 
conflict,  if  any,  between  the  two  cases  is  on  the  question  of  the 
sufficiency  of  the  evidence,  and  not  upon  the  principles  of  sub- 
stantive law. 

In  Western  Union  Telegraph  Co.  v.  Cashman'^  the  facts  were 
that  one  Sullivan  wrote  and  delivered  to  an  office  boy  in  the 
defendant's  office  at  Oxford,  Miss,  the  following  message: 

"VicKSBiTRGH  En'ening  Post  : 

Your  article  in  issue  of  Thursday  is  a  dirty  lie  as  vou  know. 
Who  is  responsible?     You  nasty  dog.     Answer. 

(Signed)  W.V.Sullivan." 

The  office  boy,  who  had  no  authority  to  send  messages,  trans- 
mitted the  message  to  an  operator  of  the  company  at  ^'Jemphis, 
Tenn.  who  relayed  it  by  transmitting  it  to  the  operator  at  Vicks- 
burg,  Miss,  where  a  copy  of  the  message  was  made  by  the  letter 
press  boy  and  the  message  was  then  delivered  sealed  to  the  plain- 
tiff. 

The  plaintiff  recovered  a  verdict  and  judgment  for  $5,000 
against  the  telegraph  company  which  judgment  was  reversed  bv 
the  Circuit  Court  of  Appeals.  The  appellate  court  decided  (1) 
that  for  the  publication  by  the  office  boy  to  the  Memphis  operator 
the  company  was  not  responsible  as  the  office  boy  was  not  acting 
within  the  scope  of  his  employment  in  sending  messages:  (2)  that 
there  was  no  proof  of  a  publication  by  the  Vicksburg  operator  to 
the  letter  press  boy:  (3)  that  for  the  transmission  by  the  Memphis 

""The  judge  declared:  "This  telegram  had  the  sender's  signature.  It 
was  directed  to  the  verj-  person  spoken  of,  and  who  might  have  an  object 
in  ascertaining  exactly  what  Judge  Vanderburgh  had  said  concerning  him, 
and  might  have  sought  that  information  from  the  sender.  If  the  receiving 
clerk  gave  a  thought  to  the  purport  of  the  message,  he  would  be  much 
more  hkely  to  infer  this  than  that  it  was  intended  to  defame  the  very 
person  to  whom  it  was  sent ;  .  .  .  A  purpose  on  the  part  of  the 
sender  of  a  message  like  the  one  imder  consideration  to  thereby  defame 
and  injure  the  very  person  to  whom  it  was  sent  would  be  too  improbable 
to  be  apparent  and  manifest  to  the  receiver  of  the  message  for  transmis- 
sion, whatever  may  have  been  the  actual  purpose  of  the  sender."   (p.  631.) 

"^(1906)   149  Fed  367. 
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operator  to  the  Vicksburg  operator  the  company  was  not  responsible 
because  there  was  no  evidence  of  "maHce"  on  the  part  of  the  tele- 
graph company.     As  to  the  last  point  the  court  declared : 

"The  facts  of  the  present  case  show  that  the  libelous  message 
complained  of  got  into  the  way  of  transmission  over  the  company's 
wires  without  any  preliminary  reception  and  authorization  by  the 
company  or  its  authorized  agents,  and  thereafter  was  handled  as  a 
matter  of  routine  by  agents  acting  in  the  regular  line  of  duty  and 
business,  who  are  shown  to  be  bound  to  secrecy  by  the  statutes 
of  the  state,  and  who  are  not  shown  to  have  had  any  knowledge  of 
the  parties  or  any  particular  knowledge  of  the  contents  of  the 
message  or  any  interest  or  any  improper  motive,  and  from  these 
circumstances  it  seems  impossible  to  impute  malice  to  the  telegraph 
company."'^ 

As  previously  pointed  out  one  who  publishes  defamatory  matter 
is  responsible  irrespective  of  "malice"^^  unless  the  occasion  is  priv- 
ileged.'^*  The  transmission  of  the  message  by  the  Memphis  oper- 
ator to  the  Vicksburg  operator  was  a  publication  for  which  the 
company  was  responsible  in  the  absence  of  privilege.^''  Since 
"malice"  is  important  only  when  the  publication  is  made  on  a 
privileged  occasion,  the  statement  that  "from  these  circumstances 
it  seems  impossible  to  impute  malice  to  the  telegraph  company" 
must  be  interpreted  to  mean  that  under  the  circumstances  the  publi- 
cation by  the  telegraph  company  was  privileged  -.'^  otherwise  the 
decision  is  indefensible. 

Certainly  the  court  in  this  case  went  further  in  shielding  the 
telegraph  company  from  liability  than  did  the  court  in  either  the 

"/6id.,  at  p.  371.     Italics  ours. 

"See  footnotes  61,  62,  64,  nipra. 

^*See  footnote  63,  srtpra. 

"For  a  discussion  of  this  point  see  the  first  part  of  this  article.  20 
Columbia  Law  Rev.  30. 

^*That  this  is  what  the  court  meant  is  evidenced  by  the  fact  that  immedi- 
ately following  the  statement  above  quoted  the  court  referred  to  the 
following  excerpt  from  the  opinion  of  Bronson,  C.  J.  in  Washburn  v. 
Cooke  (N.  Y.  1846)  3  Denio  110  as  containing  a  correct  statement  of  the 
law :  "In  the  common  case  of  a  libelous  publication  or  the  use  of  slanderous 
words,  a  charge  of  malice  in  the  declaration  calls  for  no  proof  on  the 
part  of  the  plaintiff  beyond  what  may  be  inferred  from  the  injurious 
nature  of  the  accusation.  .  .  .  But,  in  actions  for  defamation,  if  it 
appear  that  the  defendant  had  some  just  occasion  for  speaking  of  the 
plaintiff,  malice  is  not  a  necessary  inference  from  what,  under  other  cir- 
cumstances, would  be  a  slanderous  charge ;  and  it  would  often  be  necessary 
for  the  plaintiff  to  give  other  evidence  of  a  malicious  intent.  There  may 
be  many  of  these  privileged  communications;'  (citing  instances  of  privi- 
leged occasions). 
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Peterson  or  the  Xye  cases.  According  to  the  decision  in  the 
Peterson  case  the  transmission  of  a  message  calHng  the  addressee 
a  "nasty  dog''  would  be  suflficient  evidence  of  "neghgence"'  or 
"malice"  on  the  part  of  the  operator  to  make  the  question  one  for 
the  jury.  Such  a  message  does  not  bear  the  earmark  of  a  priv- 
ileged communication.  However,  the  court  in  the  Cashman  case 
seems  to  have  been  influenced  by  the  idea  that  once  a  message  is  in 
course  of  transmission  it  is  the  duty  of  subsequent  operators  to 
dispatch  it  without  question  or  delay.  Therefore,  a  publication 
under  such  circumstances  is  privileged,  and  a  jury  should  not  be 
permitted  to  infer  "malice"  from  these  facts  alone. 

Judging  by  the  language  of  the  opinion  the  court  would  not 
have  disturbed  the  verdict  and  judgment  for  the  plaintitT  had  it 
appeared  that  the  message  was  accepted  and  started  by  an  agent 
or  servant  of  the  company  who  was  authorized  to  accept  and 
transmit  messages.  It  is  doubtful,  however,  whether  the  distinc- 
tion made  between  the  original  acceptance  and  starting  of  a 
message  and  its  handling  by  subsequent  operators  is  justifiable. 
Against  the  distinction  it  may  be  urged  that  the  transmission  (and 
consequent  publication)  of  a  message  which,  on  its  face,  is  being 
sent  for  no  purpose  other  than  to  defame  and  insult  the  addressee, 
should  not  be  encouraged.  Consequently  any  operator  into  whose 
hands  the  message  may  come  should  prevent  its  further  publication. 
On  the  other  hand  it  may  be  said  that  the  desirabiHty  of  avoiding 
delays,  once  a  message  has  been  accepted,  which  might  result  from 
permitting,  to  say  nothing  of  requiring  each  employee  along  the 
line  to  act  as  a  censor  of  messages,  justifies  the  distinction.  But, 
however  this  may  be,  the  actual  decision  in  the  case  emphasizes 
the  tendency  on  the  part  of  courts  to  recognize  that  under  some 
circumstances  a  telegraph  company  should  not  be  responsible  for 
transmitting  a  defamatory  message  even  though  the  sender  is  not 
privileged  to  send  it. 

The  four  cases  mentioned  are  the  only  American  decisions" 
which  deal  with  the  question."    All  four  cases  support  the  conclu- 

"In  Grisham  v.  Telegraph  Co.  (1911)  238  Mo.  480,  and  Stockman  v. 
Telegraph  Co.  (Kan.  1900)  63  Pac.  658,  it  was  held  that  the  telegraph 
company  was  not  liable.  These  decisions,  however,  rest  upon  the  ground 
that  there  was  no  publication  by  the  company.  See  20  Columbia  Law 
Rev.  30,  at  p.  49.  In  Monson  v.  Lathrop  (1897)  96  Wis.  386,  the  court 
said  by  way  of  dictum  that  the  transmission  of  the  message  was  a  publi- 
cation by  the  first  operator  to  the  second  operator,  but  the  point  of 
privilege  was  not  discussed. 

"The  writer  has  found  no  English  case  which  decides  the  question. 
In  Whitfield  v.  South  Eastern  Railway  Co.  (1858)  Ellis  B.  &  C.  115  the 
defendant    company    was    held    liable    for    transmitting    over    its    lines    a 
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sion  that  the  company  may  be  privileged ;  the  cases  differing  only 
as  to  the  circumstances  necessary  to  give  rise  to  the  privilege,  and 
as  to  the  amount  of  evidence  necessary  to  make  the  question  of 
"malice"  (according  to  the  Cashman  case)  or  "negligence" 
(according  to  the  other  cases)  one  for  the  jury.  However,  in 
determining  the  scope  of  the  privilege,  it  should  be  borne  in  mind 
that  the  only  justification  for  granting  the  company  an  immunity 
when  the  sender  is  not  privileged,  is  to  prevent  the  refusal  of 
messages  when  the  sender  is  privileged.  Consequently  an  immunity 
so  broad  as  to  encourage  indifference  on  the  part  of  telegraph 
operators  as  to  whether  the  message  is  a  proper  one  to  be  sent  is 
not  to  be  desired.  On  the  other  hand  a  rule  so  harsh  as  to  penalize 
the  telegraph  company  for  a  reasonable  and  honest  mistake  would 
discourage  the  company  from  accepting  defamatory  messages  at 
all.  It  would  seem  that  the  desired  result  would  be  attained  by 
protecting  the  company  in  cases  where  the  sender  is  apparently 
privileged,  unless  the  plaintiff  can  prove  that  the  operator  was 
actuated  by  some  improper  motive.  Is  this  not  what  the  court 
meant  in  Paton  v.  Great  Northwestern  Telegraph  Company'^  by 
the  statement  that  the  company  "was  privileged  if  the  operator 
acted  carefully  and  in  good  faith,  but  was  not  privileged  if  he  was 
negligent  or  wanting  in  good  faith,  in  sending  it?"  In  that  case 
the  message  (Wife  caught  in  adultery  with  Cox.  Come  at  once. 
Answer.)  so  far  as  appeared  on  its  face  may  have  been  sent  by 

defamatory  message.  But  this  case  arose  upon  a  demurrer  to  the  com- 
plaint. The  point  of  privilege  was  not  raised  or  discussed.  There  is 
one  Canadian  case,  Great  N.  W.  Tel.  Co.  v.  Archambault  (1886)  30  Lower 
Can.  Jur.  221 ;  14  Quebec  L.  R.  8,  which  might  be  urged  in  support  of 
the  view  that  a  telegraph  company  transmits  a  defamatory  message  at  its 
peril.  But  it  is  believed  the  case  is  distinguishable  as  in  that  case  it 
appeared  that  the  message  was  a  news  item  which  was  transmitted  to  a 
newspaper  for  publication.  In  Dominion  Telegraph  Co.  v.  Silver  (1881) 
10  Can.  S.  C.  238,  a  somewhat  similar  case,  a  telegraph  company  which 
collected  and  furnished  news  to  newspapers  was  held  responsible  for 
transmitting  a  libelous  news  item.  However,  Ritchie,  C.  J.  remarked 
(p.  261);  "In  the  transmission  of  messages  for  publication,  especially 
letters  and  news  for  the  public  newspapers,  it  would  seem  that  telegraph 
companies  assume  a  responsibility  similar  to  that  of  the  publishers.  By 
this  agency  libellous  matter  would  be  necessarily  brought  to  the  knowl- 
edge of  operators  who  otherwise  would  not  have  cognizance  of  it.  By 
their  immediate  and  indispensable  agency,  'press  despatches'  and  the  like 
are  brought  before  the  public.  In  communications  specially  designed 
for  the  press,  we  sec  no  reason  why  they  should  not  stand  on  the  same 
footing  with  publishers.  But  in  strictly  prwate  messages  the  reason  for 
so  stringent  a  rule  does  not  obtain,  perhaps  should  not  be  applied  at  all." 
(Italics  ours.) 

"(Minn.  1919)    170  N.  W.  511.     See  a  discussion  of  this  case  in  5  Iowa 
Law  Bulletin  119. 
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a  member  of  the  addressee's  family,  or  some  one  who  was  under 
a  duty,  and  therefore  privileged,  to  send  the  message.  Had  the 
operator  believed  this  to  be  the  case  and  in  good  faith  transmitted 
the  message  the  company  would  not  have  been  responsible.  How- 
ever, there  was  evidence  that  the  operator  was  acquainted  with  the 
plaintiff  and  the  addressee ;  that  he  had  previously  quarrelled  with 
the  addressee ;  that  the  message  was  tendered  and  signed  by  a 
person  unknown  to  the  operator,  and  the  operator  made  no  inquiry 
to  ascertain  whether  the  person  who  presented  it  was  or  was  not 
a  person  who  was  entitled  to  send  it.  From  this  evidence  a  jury 
might  reasonably  infer  that  the  operator  did  not  act  upon  the 
belief  that  the  sender  was  privileged,  or  that  the  operator  was 
actuated  by  some  wrong  motive.  Accordingly  it  was  the  duty 
of  the  trial  judge  to  submit  the  question  to  the  jury,  and  the 
appellate  court  properly  afifirmed  the  judgment  on  the  verdict. 

Whether  courts  generally  will  follow  the  lead  taken  by  these 
cases,  or  adhere  to  the  rule  laid  down  in  Smith  v.  Strcatficld  and 
others,^'^  remains  to  be  seen.  However,  it  is  the  opinion  of  the 
writer  that  the  transmission  of  a  defamtory  message  by  a  tele,i:;raph 
company  presents  a  case  where  A  j)ublishes  to  C  defamatory 
matter  at  the  request  of  B  which  calls  for  the  application  of  the 
principle  enunciated  by  way  of  dictum  in  London  Association  v. 
Crccnlands.'^^  and  Sundcrlin  v.  Bradstreei,'*'-  that  a  belief  that  the 
one  making  the  request  had  an  interest  or  duty  with  reference  to 
the  subject  matter  may  give  rise  to  a  qualified  privilege.*'' 

Young  B.  Smith 
Columbia  Law  School 

''(IQU)  3  K.  B.  764. 

"'Sec  the  excerpt  from  the  opinion  of  Lord  Atkinson  on  p.  2>^,  supra. 

"'See  the  quotation  from  this  case  on  p.  381,  supra. 

■^Whether  the  operator's  belief  that  the  sender  is  privileged  must  be 
reasonable  as  well  as  honest  is  a  question  upon  which  courts  are  likely 
to  disagree.  Following  the  rule  applicable  to  other  occasions  of  qualified 
privilege,  courts  which  hold  that  mere  negligence  or  undue  credulity  does 
not  destroy  the  privilege  (see  cases  cited  in  footnote  7,  supra)  would, 
perhaps,  require  of  the  telegraph  operator  nothing  more  than  an  honest 
belief.  Accordingly  the  charge  to  the  jur>-  in  the  Paton  case  that  the 
company  was  "privileged  if  the  operator  acted  carefully  and  in  good  faith, 
but  was  not  privileged  if  he  was  negligent  or  wanting  in  good  faith.'' 
would  he  prejudicial  to  the  defendant.  On  the  other  hand  courts  which 
have  held  in  other  cases  of  qualified  privilege  that  the  defendant's  im- 
munity is  conditional  not  only  upon  good  faith  but  also  upon  there  being 
probable  cause  for  the  defendant's  belief  in  the  truth  of  the  statement 
(see  cases  cited  in  footnote  8,  supra)  would,  as  did  the  court  in  the  Paton 
case,  require  of  the  telegraph  operator  a  reasonable  as  well  as  an  honest 
belief. 
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An  inspection  of  the  literature,  and  it  is  abundant,  which 
attempts  in  one  way  and  another  to  provide  an  understandable 
definition  of  jural  relation,  is  likely  to  evoke  the  opinion  expressed 
by  Jhering  in  a  similar  connection — that  the  pursuit  is  a  trading 
of  silver  dollars  for  paper  dollars.^  But  the  diversity  of  views  on 
this  fundamental  notion  is  quite  tolerable  when  we  recall  that  the 
nature  of  the  chief  type  of  jural  relation,  a  right,  is  still  a  subject 
of  animated  debate.  The  last  edition  of  Windscheid's  "Pan- 
dekten",  in  the  chapter  on  "Rights"  exhibits  eight  full  pages  of 
solid  type  of  footnotes  referring  to  scores  of  treatises  and  mono- 
graphs containing  discussions  which  oscillate  between  the  interest 
theory  and  the  will  theory.^  The  list  of  disputants  could  at  the 
cost  of  little  effort  be  considerably  increased.^  The  basic  idea,  law, 
fares  no  better — "Noch  siichen  die  Jtiristen  eine  Definition  ru  ihrem 
Begriffe  vom  Reclit."*  The  more  fundamental  the  idea,  the  greater 
seems  to  be  the  difficulty  of  definition,  or  what  amounts  to  the 
same  thing,  clarity  of  thought.'  It  is  true,  nevertheless,  that  the 
difficulty  is  often  avoided  as  unworthy,  and  it  must  doubtless  be 
conceded  that  in  the  practical  application  of  legal  science,  ultimate 

^Jhering,  Geist  des  romischen  Rechts,  (5th  ed.)  IV  (Dritier  Teil,  erste 
Aht.)  327,  n.  435:  "Among  such  definitions  one  exchanges  a  silver  dollar 
for  a  paper  dollar,  and  is  as  far  along  afterwards,  as  before.  What  is  a 
right?  'The  power  to  act,  etc' — here  one  acquires  a  paper  dollar  instead 
of  a  silver  dollar.  What  is  a  power?  'The  right  to  act' — there  one  gets 
his  silver  dollar  back." 

'Windscheid,  Lehrhuch  des  Pandektenrechts  (9th  ed.)  I,  ii,  (i)  pp.  155 
seq. 

'Cf.  Pound,  Legal  Rights,  in  Int.  J.  of  Ethics,  Oct.,  1915,  pp.  92  seq.; 
see,  especially,  footnotes  pp.  114-116. 

*Kant,  Critique  of  Pure  Reason,  Kerbach  ed.  p.  560;  Meiklejohn's  tr. 
(London,  1893)  p.  445. 

"As  Reichel  has  stated  it — "Tot  capita,  tot  sensus.  Nearly  every  jurist 
or  philosopher  who  has  reflected  on  the  law  has  made  his  own  definition. 
One  rnay  compare  by  way  of  illustration  the  variegated  assortment  of 
definitions  of  law  collected  by  Riimelin  and  by  Trendelenburg  as  well  as 
in  the  monograph  of  Baumstark  (Was  ist  das  Rechtf)"  H.  Reichel,  in 
Krit.  V-j-Schr.  f.  Gesetzgebung  u.  Rechtswiss.,  Dritte  Folge,  (1907)  XI, 
211.  For  a  recent  attempt  to  do  what  at  least  one  writer  says  is  an  impos- 
sibility (e.  g.,  Terry,  Leading  Principles  of  Anglo-American  Law,  p.  3) 
see  Levy-Ullmann,  Elements  d'introduction  generale  d  I'etude  des  sciences 
juridigues,  I,  La  definition  du  droit,  Paris   (Sirey,  1917). 
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precision  of  thought  is  rarely  needed.®  But  whatever  may  be  the 
attitude  to  these  matters  in  the  art  of  the  law,  and  however  formid- 
able may  be  the  difficulties  of  attaining  solid  ground,  the  science 
of  law  cannot  abdicate  its  conscience  or  disregard  its  logical  mission 
of  searching,  in  the  language  of  Hobbes,  for  "perspicuous  words, 
but  by  exact  definitions  first  snuffed  and  purged  from  all 
ambiguities."^ 

I. 

The  term  "jural  relation"  scarcely  finds  a  place  in  books  written 
in  English,  and  in  none  of  them  does  it  receive  systematic  treat- 
ment.-* Passing,  therefore,  to  the  available  discussions,  we  may 
begin  with  Savigny. 

Savigny  speaks  of  jural  relation  as  "a  relation  between  person 
and  persons  determined  by  a  rule  of  law.  This  determination  by 
a  rule  of  law  consists  in  the  assignment  to  the  individual  will  of  a 
province  in  which  it  is  to  rule  independently  of  every  foreign  will."^ 

The  provinces  according  to  Savigny  in  which  the  mastery  of 
the  will  is  conceivable  are:  (a)  the  self — a  field  excluded  as  not 
belonging  to  the  law;  {b)  the  self  expanded  in  the  family — a  field 
partly  in  the  law;  and  (c)  the  external  world  which  falls  entirely 
in  the  law  and  is  subdivided  into  the  law  of  things  and  the  law  of 
obligations.^"  What  Savigny  clearly  has  in  view  is,  chiefly,  if  not 
entirely,  that  type  of  jural  relation  which  involves  a  correlative 

'See  the  remarks  of  Austin,  on  the  lack  of  definitions  in  the  French 
and  the  Prussian  codes  (2  Jurisprudence  692,  1070,  1110).  Jhering  has 
also  remarked  that  the  Roman  jurists  manipulated  their  ideas  "with  the 
greatest  security,  in  spite  of  the  frequent  insufficiency  of  their  definitions" : 
Geist  (5th  ed.)   Ill,  364. 

'An  interesting,  but  debatable  substitute  for  definition  is  oflFered  by  an 
American  jurist,  Prof.  Wesley  N.  Hohfeld,  Some  Fundamental  Legal  Con- 
ceptions as  Applied  to  Judicial  Reasoning,  23  Yale  Law  Joum.,  16,  30 : 
"The  strictly  fundamental  legal  relations  are,  after  all,  sui  generis;  and 
thus  it  is  that  attempts  at  formal  definition  are  always  unsatis facto r>',  if 
not  altogether  useless.  Accordingly,  the  most  promising  line  seems  to 
consist  in  exhibiting  all  of  the  various  relations  in  a  scheme  of  'opposite 
and  correlatives' ".  .  .  .  An  examination  of  Prof.  Hohfeld's  table 
and  of  a  recent  explanation  of  it  by  Prof.  Walter  Wheeler  Cook,  28  Yale 
Law  Joum.  721,  is  reserved  for  another  discussion. 

'Terry  uses  the  term  as  applicable  "either  to  duties  or  their  cor- 
respondent rights".  Leading  Principles  of  Anglo-American  Law  (1884) 
p.  90.  Waiving  any  objection  here  to  Mr.  Terry's  category  of  "corre- 
spondent" rights,  the  term  "jural  relation"  is  here  too  restricted  for 
scientific  use. 

*" System  des  heutigen  romiscfien  Rechts,"  II,  §  52  (Holloway's  trans., 
p.  271). 


"•Op.  cit.,  n,  §  53. 
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duty,  the  so-called  rights  in  a  strict  sense."  Elsewhere  he  speaks 
of  "the  jural  relation  of  which  each  individual  right  shows  a  par- 
ticular side  separated  from  it  by  abstraction  .  .  .'"^-  indicating 
as  it  would  seem,  that  the  distinction  between  jural  concepts  and 
legal  concepts  is  only  the  familiar  logical  separation  of  general  and 
special  terms.  Quite  apart  from  this  discussion,  it  may  be  noticed, 
incidentally,  that  the  concrete  right  is  disengaged  by  abstraction. 
The  "living  form*'  of  the  jural  relation  is  contrasted  with  the  "bare 
mechanics"  of  the  legal  relation — an  attitude  thoroughly  consistent 
with  Savigny's  mystic  theory  of  the  nature  of  law." 

Savigny  does  not  undertake  to  discuss  systematically  any  other 
type  of  jural  relation  than  rights  in  the  strict  sense,  but  his  con- 
tribution is  interesting  as  one  of  the  relatively  early  discussions 
in  a  field  which  has  only  in  recent  decades  found  extensive  treat- 
ment. The  chief  criticism  of  his  definition  lies  in  this,  that  it  is 
nebulous,  descriptive,  and  that  it  does  not  deal  with  ultimate  juristic 
ideas.  To  say  that  the  will  "is  to  rule  independently  of  every 
foreign  will"  is  indefinite.  The  term  rule,  especially,  needs  further 
reduction.  Furthermore,  even  as  to  claims  (rights  in  strict  sense) 
the  will  does  not  rule ;  it  is  not  an  exigible  will,  since  it  may  success- 
fully be  opposed  by  power.  Yet  Savigny's  statement  comes  close 
to  the  truth  for  any  type  of  jural  relation.  It  correctly  emphasizes 
the  power  element  in  jural  relations"  and  with  some  alteration  in 
the  direction  of  concreteness  it  can,  no  doubt,  be  logically  adjusted 
to  the  facts  of  legal  science. ^'^  It  is  not  only  one  of  the  earliest  but 
also  one  of  the  most  satisfactory  definitions. 

^'Suhjektives  Recht,  Anspruch,  pretensione,  droit-poiivoir,  Ken-ri,  pravo- 
mochia. 

"Op.  cit.,  I,  §  4. 

"At  least  one  type,  if  not  the  prevailing  one,  in  juristic  theor\-,  takes 
a  contrary  view,  regarding  the  concrete  instance  or  any  other  legal 
phenomenon  as  the  living  reality,  and  any  juristic  construction  beyond 
that  as  unreal,  artificial,  and  mechanical.  But,  however  that  may  he.  the 
distinction  between  general  and  special  concepts  (e.  g.  jural  relations  and 
legal  relations)  is  worth  preserving.  It  oOia.v  be  observed  in  this  connec- 
tion that  Prof.  Hohfeld's  essay  (23  Yale  Law  Joum.  16)  deals  rather 
with  jural  than  legal  concepts. 

"Jhering,  with  his  usual  penetration,  lays  stress  on  this  point.  "The 
specific  juristic  element  of  jural  relations  in  ancient  Roman  law  was  the 
power  concept".  "The  content  of  every  jural  relation  ...  is  will, 
power;  the  differences  of  jural  relations  are  differences  of  powers.  Gcist, 
(5th  ed.)  II,  140. 

"For  a  criticism  of  Savigny's  analysis  from  another  viewpoint,  see 
Bierling,  Juristischc  Frincipicrdchrc  (Leipzig,  1804),  I,  191,  Kritik  der 
juristischcn  Grundbegriffe,  II,  129.  Sec  also,  Puntschart,  Modcrnc  Throrie 
des  Privatrechts   (1893),  p.  5.     Puntschart  argues  that  if  a  jural  relation 


i 
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When  we  pass  from  Savigny  to  recent  definitions  we  find,  as 
Prof.  Kipp  has  remarked,  that  they  present  no  material  variations, ^^ 
and,  as  he  might  have  added,  that  they  have,  with  few  exceptions, 
little  direct  value. 

Merkel  states,  a  jural  relation  consists  of  a  power  on  one  side, 
and  a  duty  on  the  other."  This,  of  course,  is  clearly  incorrect, 
since,  for  example,  a  power  to  divest  a  claim  (e.  g.,  ownership  of 
land)  involves  no  corresponding  burden  to  assist  in  its  exercise. 
Merkel  distinguishes  between  claims  (which  he  denominates  indi- 
vidualized legal  powers)  and  liberties,  but  his  discussion  takes  no 
account  of  power  ("Bcfugnis")  in  the  technical  sense. ^*  The  only 
useful  addition  to  legal  science  is  his  distinction  of  simple  and 
complex  jural  relations — jural  relations  which  have  powers  on  both 
.sides  growing  out  of  the  same  juristic  fact. 

Merkel's  distinction  between  simple  and  complex  relations 
seems  to  be  the  basis  of  various  recent  definitions.  Kohler,^^ 
whose  presentation  of  the  matter  is.  on  the  whole,  the  clearest 
statement  to  be  found,  says  a  jural  relation  is  [includes]-**  a  right, 
but  that  it  is  more  than  a  right.  It  is  that  kind  of  right  which 
is  not  reducible  to  a  fixed  pattern  during  its  existence;  that  is  to 
say  in  the  origin  of  the  relation  and  in  its  subsequent  life  history, 
it  is  subject  to  the  play  of  individual  influences.  Thus  ownership 
is  a  right  but  it  is  not  a  jural  relation.  Again  a  [contract  of]  sale 
involves  rights  but  not  a  jural  relation  because  it  is  instantly  ex- 
tinguishable  by  simple  performance.  The  same  also  is  true,  he  says 
further,  of  a  mutuum  without  interest ;  but  the  contrary  is  true  of 

can  only  be  realized  in  concrete  rights,  then  the  right  is  the  prius  and 
the  jural  relation  is  only  the  posterius.  It  is  probable,  however,  that 
Savigny's  definition  is  closely  bound  up  wnth  his  theory  of  law,  as  sug- 
gested, and,  in  that  case,  he  is  not  guilty  of  the  logical  fallacy  charged. 

nVindscheid,  Pandekten  (9th  ed.)  §  37a,  n.  1,  p.  166. 

^'Jnristische  Encyklopbdie  (3rd  ed.)  §  146  sq. ;  Elemente  der  allgemeine, 
Rcchtslchre,  §  20  sq. 

"Merkel  is  closely  followed  by  Gruel)er,  Einfiihrung  in  die  Rechtswis- 
senschaft  (2nd  ed.)  (Berlin,  1910)  §  4,  p.  29.  Prof.  Grueber  has  benefitted 
by  Bierling's  discussion  of  norms  (Juristische  Prinzipienlehre),  but  he 
seems  to  have  overlooked  his  analysis  of  jural  relations. 

^Lehrbuch  des  biirgerlichen  Rechts,  Erster  Halbband,  1904,  §§  4  sq.,  44 
sq. ;  also  his  Einfiihrung  in  die  Rechtsu'issenschaft  (2nd  ed.)  §  7. 

"For  the  significance  of  this  amendment,  see  the  criticism  of  the 
"relation"  theory  of  rights  by  Roscoe  Pound,  Legal  Rights,  Int.  Jour.  Ethics, 
Oct.,  1915,  pp.  112  sq.  There  is,  no  doubt,  a  distinction  to  be  keot  in  view, 
in  a  discussion  of  rights,  between  the  specific  juristic  possession  of  the 
person  entitled, — interest,  capacity  to  control  an  act,  claim — and  the  entire 
sum  of  the  elements  including  the  duty  (content).  For  the  purposes  of  this 
inquiry,  the  relation  alone  i?  under  consideration. 
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a  mutuum  with  interest,  or  of  a  lease,  because  it  involves  a  series 
of  constantly  changing  duties.  Further  illustrations  of  jural  rela- 
tions are  the  contract  of  service,  and,  chiefly,  partnership.  Obliga- 
tion rights  while  involving  some  elements  of  individual  play,  he 
thinks  are  too  much  fashioned  by  form  to  be  regarded  as  fair  types 
of  jural  relations. 

While  lack  of  clearness  of  expression  and  a  spirited  style  cannot 
be  charged  to  Kohler,  yet  it  may  be  objected,  as  it  seems  to  us, 
that  a  valuable  juristic  term  is  here  sacrificed  for  a  poor  end.  It 
is  useful  to  distinguish  simple  and  complex  relations,  and  it  may, 
perhaps,  be  desirable  to  sever  the  type  of  complex  relations  into 
further  groups ;  but  to  designate  certain  types  of  complex  relations 
as  jural  relations,  and  others  as  merely  rights,  does  not  appear 
serviceable.^^ 

Kohler  clearly  marks  off  powers  from  rights,  but  he  appears 
to  include  in  powers  the  concept  of  liberty.  This  also  is  objection- 
able. Power  relations  are  one  of  the  only  two  types  of  generic 
jural  relations,  but  liberties  are  not  jural  in  their  nature,  and  the 
converse  of  the  criticism  is  here  applicable.  Where  before  the 
term  jural  relation  was  sacrificed  for  a  narrow  species  of  jural 
relation  of  little  importance,  here  one  term  is  used  where  two  terms 
are  called  for,  both  being  of  major  value  in  juristic  analysis.  The 
defect,  however,  is  not  one  of  understanding,  but  of  application." 

Windscheid's  analysis  has  an  importance  which  is  reflected  by 
the  institutional  authority  of  his  book  and  his  recognized  learning 
rather  than  by  intrinsic  merit.  As  a  definition  it  exemplifies  in  ex- 
aggerated form  Jhering's  description,  to  which  reference  already 
has  been  made.  It  is  not  a  case  of  trading  a  silver  dollar  for  a  paper 
dollar,  but  of  giving  one  paper  dollar  for  another.  It  is  a  true  type 
of  the  circulus  in  deiiniendo.  "A  jural  relation,"  says  Windscheid, 
"is  a  legally  defined  relation."-^  There  are  two  types :  first,  those 
created  by  law,  of  which  ownership  is  an  example ;  and,  second,  a 
situation  of  fact  to  which  the  law  attaches  legal  consequences — 
for  example,  possession.  If  we  apprehend  Windscheid's  point,  is 
not  this  a  distinction  without  a  diflference  ?  It  is  true  that  the  law 
does  not  create  the  fact  of  possession,  but  if  possession  is  anything 

^^Sternberg's  definition    (Allgcmcwc  Rechtslchre,  II,  §  4,  p.  51,  n.  1)    is 
more  definitely  related  to  Merkel  than  is  Kohler' s. 

"See  Lehrbuch  d.  b.  R edits,  I,  §  4. 

**Pandekten  (9th  ed.)  I,  §  37a,  p.  165. 
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more  than  a  fact — if  it  is  not  a  bare  non-legal  situation^* — if  it 
carries  with  it  a  legal  power  of  control  over  the  acts  of  others, — 
then  how  does  it  differ  from  ownership  which  is  also  based  on  a 
situation  of  fact?  The  explanation  of  the  distinction  seems  to  be 
that  Windscheid  is  attempting  to  straddle  the  division  made  by 
Savigny  and  by  Puchta  between  relations  of  fact  and  relations  of 
law."  But  the  two  parts  or  elements  of  jural  relation  cannot  be 
straddled  for  any  scientific  purpose,  since  in  effect  Windscheid's 
distinction  amounts  to  saying  that  jural  relations  can  be  created  in 
some  cases  (e.  g.,  ownership)  without  any  material  element  of 
fact."  The  real  importance  of  the  division  made  by  Savigny  and 
by  Puchta  lies  in  another  field  of  juristic  debate — whether  the  law 
is  a  system  of  legal  rules  or  of  jural  relations."  Windscheid  clearly 
distinguishes  rights  (the  power  over  a  positive  or  negative  act  of 
another)  from  powers  (that  is,  power  to  assign,  of  recission,  etc.). 
Like  Kohler,  Windscheid  includes  under  powers  the  non-jural  con- 
cept of  liberty.  Thus,  in  his  discussion  of  ownership,"  as  pointed 
out  by  Thon,"  he  says  that  ownership  means  that  the  owner's  will 
is  determinative  over  an  object  in  the  totality  of  its  relations,  con- 
sisting of  rights  and  powers.  Among  the  powers  which  the  owner 
has  is  that  of  use.  Thon's  criticism  of  this  passage  has  stood  for 
many  years,  and  yet  the  last  edition  of  the  text  of  Windscheid 
remains  unaltered.  It  is  not  our  purpose  at  this  time  to  attempt 
a  demonstration  of  the  point  that  liberty  (apart  from  the  rights 
connected  with  it)  is  not  a  jural  concept.  Indeed,  in  the  light  of 
what  is  available  on  that  question,  the  labor  might  be  considered 
one  of  supererogation. 

It  is  worth  noticing  in  this  connection  that  Windscheid  names 
two  and  only  two  jural  relation  concepts.  The  tendency  of  recent 
American  and  English  analysts  is  to  find  three  and  sometimes  four 
fundamental  jural  ideas  of  the  same  generic  order.  Thus,  Terry 
discusses  in  detail  four  kinds  which  he  denominates  correspondent 

""For  an  important  discussion  of  "jural  conditions"  (e.  g.,  capacity, 
agency,  etc.)  see  Kohler,  Lehrbuch  d.  b.  Rechts,  I,  §  49. 

"Savigny,  2  System,  §  52:  "A  jural  relation  is  made  up  of  two  parts. 
.  .  .  The  first  may  be  called  the  material  element  of  the  relation — the 
situation  of  fact ;  the  second,  the  formal  element  by  which  the  situation  of 
fact  is  elevated  into  the  plane  of  law."     Puchta,  Pandekten,  §  29. 

*Gareis,  Science  of  Law,  p.  31,  n.  1. 

"Windscheid,  Pandekten  (9th  ed.)  I,  §  13. 

"0^.  Cit..  §  167,  p.  857. 

*Rechtsnorm  und  suhjektives  Recht,  p.  289. 
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rights,  permissive  rights,  protected  rights,  and  facultative  rights.'"* 
Salmond,  criticizing  Terry's  category  of  protected  rights'^  as  mean- 
ing only  the  objects  of  rights,  enumerates  three  concepts — rights, 
powers,  and  liberties.'-^  Pound^'*  finds  three  of  such  concepts — 
rights  (corresponding  to  duties),  powers  (capacities  of  creating, 
divesting,  or  altering  rights),  and  privileges  (immunity  from  lia- 
bility). The  Yale  group  under  the  leadership  of  Hohfeld^*  has 
invented  a  new  classification  of  these  ideas  which  is  notable  for 
the  energetic  application  which  has  been  made  of  it,  and  it  is 
interesting  in  the  effort  to  establish  it  as  an  official  scholastic  doc- 
trine. The  Hohfeld  classification  is  rights,  privileges,  powers,  and 
immunities. 

Since  until  recent  decades,  the  treatment  of  this  somewhat  com- 
plicated matter  has  been  scanty  and  in  the  main  unsatisfactory  in 
the  Pandekten  books,  the  older  English  texts  on  formal  juris- 
prudence (which  have  mainly  drawn  their  material  from  the 
Pandect  books)  such  as  that  of  Austin,  and  in  more  recent  times 
that  of  Holland,  go  no  further  than  a  discussion  of  rights  in  the 
strict  sense.  Insensibly,  however,  these  discussions  shift  ground 
unless  the  other  ideas  are  clearly  marked  out.  Thus,  for  example. 
Holland's  definition  of  a  legal  right""^  taken  in  connection  with  his 


'"Leading  Principles  of  Anglo-American  Law,  §§  113-128. 

"Jurisprudence  (3rd  ed.)  §  76,  p.  197,  n.  1. 

■"'Op.  Cit.,  ch.  X,  pp.  182  sq. 

''Readings  on  the  History  and  System  of  the  Common  Law  (2nd  ed.) 
p.  413;  "Introduction  to  Study  of  Law",  §  6.  Ci.  also,  by  the  same  author 
Legal  Rights  (Int.  Jour.  Ethics,  Oct.  1915,  p.  Ill  sq.)  in  which,  in  criticism 
of  Bierling's  classification  into  "Anspruch"  (claim),  Diirfcn  (liberty),  and 
Konncn  (power),  the  author  (Pound)  proposes  to  separate  Diirfen  into 
what  it  already  is,  liberty,  and  into  privilege   (e.  g.,  "right"  of  deviation). 

"See  footnote  7,  siipra.  Cf.  also  Corbin,  Legal  Analysis  and  Termi- 
nology, 29  Yale  Law  Journ.  163. 

''Jurisprudence  pp.  81  sq.  Holland  defines  a  legal  right  in  what  he  says 
is  the  "strictest  sense  of  that  term",  as  "A  capacity  residing  in  one  man  of 
controlling,  with  the  assent  and  assistance  of  the  state,  the  actions  of 
others".  This  is  closely  followed  by  an  illustration  not  of  a  right,  but  of  a 
liberty — "the  ownership  of  land  is  a  power  residing  in  the  landowner,  is 
its  subject,  exercised  over  the  land,  as  its  object,  and  available  against  all 
other  men."  This  illustration  is  not  decisive  on  account  of  the  ambiguity 
of  the  words  italicized,  but  the  explanation  of  the  author  (p.  85)  removes 
all  doubt — "If  a  man  by,  etc.,  can  carry  out  his  zinshes,  etc."  If,  perchance, 
as  must  always  be  possible  when  dealing  with  mere  words,  the  explanation 
has  a  meaning  beyond  the  grammatical  sense,  it  may  still  be  objected,  that 
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explanation  of  what  his  definition  means  seems  to  confuse  wholly 
unlike  though  related  ideas.  A  similar  illustration  may  be  found 
in  the  elementary  institutional  French  work  of  Capitant.'^  What- 
ever else  may  be  said  about  it,  it  is  clear  enough  that  concepts  so 
necessary  for  accurate  legal  reasoning  and  scientific  discussion 
should  be  relieved,  if  possible,  from  the  perplexity  which  embar- 
rasses progress  in  analytical  thinking,  and  is  even  obstructive  to 
communication  of  thought. 

One  of  the  most  lucid  and  original  works  in  the  field  of  this 
inquiry  is  that  of  Thon.''^  This  book  is  of  importance  even  though 
the  term  "jural  relation"  nowhere  appears  in  it.  Thon's  book, 
which  was  professedly  suggested  by  the  celebrated  treatise  of 
Binding,^*  deals  with  norms  as  applied  in  private  law.  In  agree- 
ment with  Binding,  and  likewise  with  our  not  quite  obsolete  theory 
which  goes  back  to  the  absolutism  of  Hobbes,  Thon  asserts  that 
"all  law  consists  of  imperatives" — commands  and  prohibitions.^" 
Commands  result  in  the  alteration  of  legal  relations  and  prohibi- 
tions aim  to  maintain  them.  Commands  involve  a  future  use  of  a 
thing;  prohibitions  protect  a  present  use.*°  While  the  point  appears 
not  to  be  categorically  stated,  it  is  evidently  the  author's  purpose 
to  show  the  fundamental  concepts  through  which  the  law  operates 
to  achieve  its  object.  The  basic  categories  which  are  examined  in 
detail  are  rights,  claims  (Anspruch),  liberties  (Genuss),  and 
powers  (Befugniss).  Thon  seems  one  of  the  first  writers  to 
sharply  mark  out  liberties  and  at  the  same  time  to  state  their 
juristic  significance.  Liberty,  as  he  shows,  is  a  non-jural  idea 
except  that  its  exercise  may  become  of  legal  consequence  under 

the  failure  clearly  to  distinguish  right  from  its  cognates  is  confusing  in  a 
discussion  which  employs  terms  pointing  to  other  meanings. 

Similar  objections  may  be  made  to  Prof.  Gray's  discussion  of  rights. 
Gray,  "Nature  and  Source  of  Law". 

"Introd.  a  V etude  du  droit  civil.  (2nd  ed.)  Paris,  1904,  pp.  3.  74.  "Le 
droit  subjeciif  est  un  interct,  d'ordre  material  on  intellectual  protege  par  le 
droit  objectif,  qui  donne,  a  cet  effet,  a  celui  qui  est  invesli,  le  pouvoir  de 
faire  les  actes  nccessaires  pour  obtenir  la  satisfaction  de  cet  interet." 

^Rcchtsnorm  und  subjcktivcs  Rccht  (Weimar,  1878). 

"Normen  under  Hire  Ubertrctung  (1872-1877). 

^Op.  cit.,  passim;  p.  69  (summary-). 

"0/..  cit..  p.  288. 
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circumstances  of  misuse  or  non-use.*^  In  other  words  while  liberty 
within  its  own  proper  limits,  is  non- jural,  it  may  break  its  bounds, 
or,  negatively,  it  may  become  a  juristic  fact  by  which  rights  are 
created  in  others.  A  landowner  whose  rights  have  been  invaded 
has  a  claim  against  the  trespasser,  but  the  law  does  not  require  the 
owner  to  make  any  use  of  his  land — such  use  or  non-use  (within 
limits)  is  a  matter  of  liberty. 

Rights,  according  to  Thon,  are  not  protected  interests 
(Jhering),*^  but  the  means  by  which  interests  are  protected.  They 
rest  on  the  promise  of  an  eventual  claim. *^  Claims  are  complexes 
of  rights  and  powers — rights  against  judicial  and  other  officers, 
and  powers  to  proceed  against  the  wrongdoer.  A  claim  {actio, 
interdictum)  does  not  arise  until  there  is  an  infringement  of  a 
norm.  At  the  same  moment  of  infringement  there  arises  also  the 
so-called  "right  of  suit"  {ius  persequendi  in  iudicio  quod  sibi 
debetur).  The  term  claim  includes  "right  of  suit'""  which  is  the 
principal  modern  substitute  for  the  ancient  remedy  of  self-help. 
Since  claims,  including  rights  of  suit,  involve  no  jural  relations 
other  than  rights  in  the  strict  sense  and  powers,  and  since,  further- 

"0/>.  cit.,  p.  323.  The  definition  of  Justinian  is  in  point — "Et  liherias 
quidem,  ex  qua  etiam  libcri  vocantur,  est  naturalis  facultas  ejus  quod  cnique 
ffacere  libet,  nisi  si  quid  vi  aut  jure  prohibetur:  Inst.  1.3,  I. 

*'Geist.  Ill  §  60  sq. 

^Op.  cit.,  p.  218  sq. 

"The  jural  nature  of  "Anspruch"  and  "Klagrecht"  is  a  matter  of  con- 
siderable discussion :  see  Thon,  Rechtsnorm  und  subjektives  Recht  257  sq. ; 
for  the  literature  and  Windscheid's  statement,  see  his  "pandekten"  (9th  ed.) 
§§  43,  44,  122.  The  Anglo-American  treatment  of  the  subject  does  not  touch 
the  difficulties  which  apparently  have  been  found  in  it  by  continental  jurists. 
The  Anglo-American  term,  "remedial  rights",  (Holland,  Jurisprudence 
(11th  ed.),  cap.  XI,  XII,  XIII,)  covers  the  same  ground.  Prof.  Beale,  A 
Treatise  on  the  Conflict  of  Law  (1916)  part  1,  seems  to  find  three  stages 
in  the  situation  of  a  right  holder  whose  rights  have  been  infringed — the 
primary  right  (e.  g.,  to  have  payment  of  a  debt),  the  secondary'  right  (to 
have  payment  from  the  debtor  before  action  of  damages  for  failure  to  pay 
the  debt),  and  the  tertiary  right  (to  have  procedural  damages).  Unless 
modem  law  in  this  regard  is  still  under  the  spell  of  the  time  when  executive 
justice  was  weak,  (cf.  Lex.  Sal.,  tit.  I)  it  seems  unnecessary-  to  have  a  third 
right  which  supplants  two  other  earlier  rights ;  although  it  would  seem  in 
those  cases  where  a  demand  is  necessary  after  default,  there  is  still  a 
reminiscence  of  an  earlier  stage  of  procedure  when  the  law  was  full  of 
checks,  through  the  requirement  of  repeated  notices  and  demands,  on  the 
hot  blood  of  the  litigant.  See,  also,  the  pertinent  discussion  by  Terry, 
Leading  Principles  of  Anglo-American  Law,  of  the  obligation  and  permis- 
sive theories  of  remedial  rights. 


VARIOUS  DEFINITIONS  OF  lURAL  RELATION    403 

more,  liberty  is  non-jural,  it  follows  that  there  are  only  two*'^ 
kinds  of  jural  relation,*®  each  having  many  species. 

Bierling's*^  analysis  of  jural  relation  also  is  the  product  of  a 
norm  theory.  His  treatment  of  the  subject  is  not  unlike  Thon's, 
except  that  the  latter  is  more  definite  in  detail  and  less  given  to 
abstractions ;  but  Bierling's  discussion  is  of  more  specific  utility 
for  our  purpose  since  he  presents  a  clear-cut  definition  of  jural 
relation. 

"All  legal  noms,"  says  Bierling,"  "express  the  content  of  jural 
relations,  that  is  to  say,  relations  between   persons  entitled  and 

*'If  the  view  of  Schlossman,  Der  Vertrag,  be  accepted  that  the  law  con- 
sists only  of  claims  (see  Thon,  Rechtsnorm  und  subjektivcs  Recht,  170) 
then  there  is  only  one  type  of  jural  relation,  i.  e.,  power.  The  view  that 
the  law  consists,  in  strictness,  only  of  remedies  does  not  seem  to  be 
accepted  or  widely  discussed.  It  may,  perhaps,  still  be  justified  by  taking  a 
distinction  between  the  strict  field  of  law  and  the  constructions  of  legal 
science.  Legal  science  finds  it  convenient  to  project  a  system  of  rights  in 
order  that  the  phenomena  of  state  justice  may  be  made  comprehensible. 
The  law,  however,  is  under  no  such  necessity.  It  need  not  go,  and  does 
not  go,  beyond  its  own  activities.  In  the  words  of  Jhering  "the  function 
of  law  is  manifestation.  What  is  not  realized  is  now  law".  (Geist  (6th  cd.) 
§  4.  The  existence  of  an  important  field  of  non-contentious  jurisdiction 
offers  no  real  obstacle  to  the  view.  These  activities  by  the  state  are  in  aid 
of  its  social  purpose,  but  they  are  no  more  in  the  field  of  strict  law  than 
are  its  administrative  functions  in  maintaining  an  army,  or  a  hospital. 
The  most  generalized  formula  of  legal  activity  is  that  stated  by  Jhering 
("Geist",  §  4,  p.  52,  n.  20 — this  author,  of  course,  is  not  offered  as  an 
authority  on  the  chief  question,  especially  since  his  definition  of  right  is 
one  of  the  leading  ones  accepted  in  legal  science) — which  formula  is,  "If — 
Then" — //  one  docs  this  or  that,  then  such  and  such  consequences  will  fol- 
low. This  formula  may  be  applied  to  all  remedies.  In  a  word,  the  actual 
field  of  law  is  as  distinct  from  a  system  of  rights,  or  even  a  body  of  rules,  as 
space  is  distinct  from  geometry.  Cf.  the  remarks  of  Terry,  Leading  Prin- 
ciples of  Ajiglo-.American  Law,  §  132.  that  in  the  view  of  Roman  institu- 
tional writers  there  are  no  primary  (antecedent)  rights  in  rem,  nor,  on  the 
other  hand  (§§  132,  143)  any  secondary  rights  in  personam.  It  may  also 
be  noticed  in  this  connection  that  some  continental  jurists  deny  certain 
primarj'  rights — in  one's  own  person  (e.  g.  corporal  integrity)  ;  thus 
Ennecccrus  ("Leiib.  d.  biirgl.  Rechts",  I  (1),  p.  164,  I  (2),  p.  591)— "Per- 
sonality is  not  a  right  but  an  indestructible  quality  of  the  person."  See, 
also,  B.  G.  B.  §§  823  sq. 

"It  will  hardly  need  to  be  pointed  out  that  this  is  not  Thon's  statement 
but  the  present  UTiter's  inference.  Thon,  as  it  seems  to  us,  labors  under 
the  difficulty  of  making  a  convincing  demonstration  of  his  leading  proposi- 
tion that  all  law  consists  of  imperatives,  when  he  comes  to  his  analysis 
of  powers  (see  especially,  op.  cit.,  p.  346).  It  is  true,  the  exercise  of  a 
power  may  be  prohibited  (e.  g.,  a  wrong)  and,  on  the  contrary',  its  exercise 
commanded  (e.  g.,  cessio  neccssaria)  ;  but  it  is  difficult  to  see  how  a  dis- 
cretionary power  of  appointment,  for  example,  can  be  regarded,  when 
separated  from  its  effects,  if  and  when  exercised,  as  subject  to  an  impera- 
tive, i.  e.,  commanded  or  prohibited. 

"Kritik  der  Jurististichen  Grundhegriffe  (1877-83)  ;  Juristische  Prin- 
cipienlehre  (1894-98). 

^Principienlehre ,  I,  145  sq. 
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persons  bound."  Jural  relations,  therefore,  consist  of  claims  on 
one  side  and  duties  on  the  other.  Bierling  substitutes  the  term 
"Anspriich"  (claim — widest  sense)  for  right  {"subjektives  Recht") 
to  avoid  the  difficulties  of  the  narrow  use  of  "Ansprnch"  found 
in  the  discussions  of  civilians.  Anspruch  includes  every  act  which 
legally  must  be  performed  by  another.  Liberty  (Diirfen)  means 
a  negative  situation  where  there  are  no  opposing  legal  norms. 
Power  (Konnen)  is  a  legal  concept  only  in  so  far  as  it  includes 
within  its  ambit,  claims  or  duties.^^  We  speak  of  "rights"  against 
others  to  have  a  positive  act  (performance)  or  a  negative  act 
(forbearance).  This  use  of  the  term  is  identical  with  Anspruch 
(claim).  In  another  sense,  we  speak  of  the  "right"  to  do  or  not 
to  do  something.  This  is  Diirfen  (liberty).  There  is  no  duty  of 
the  person  having  the  liberty  nor  any  duty  on  the  part  of  others.''" 
In  a  third  sense,  we  speak  of  a  "right"  to  act  with  certain  conse- 
quences.    This  is  Konnen  (power). 

Bierling  attempts  to  show  by  examples  that  powers  are  complex 
ideas,  and  asserts  that  only  so  far  as  they  include  claims  are  they 
to  be  considered  as  having  a  jural  character.^^  Thus,  where  a 
donor  of  a  gift  rescinds,  the  donee  owes  what  Bierling  calls  a 
"limited  legal  duty"  to  return  the  gift  to  the  donor.  Again  where 
a  res  nullius  has  been  acquired  by  occupatio,  there  is  a  "limited 
legal  duty"  due  from  others  to  recognize  the  investitive  fact  and 
to  refrain  from  disturbing  the  occupant. ^^  Bierling's  formal  defini- 
tion of  jural  relation  is  "a  relation  between  a  plurality  of  persons, 
whose  content  is  formed  by  one  or  more  legal  norms,"  or,  more 
briefly,  a  jural  relation  is  a  "correlate  relation  of  legal  claim  and 
legal  duty."  Liberty  (Diirfen)  and  power  (Konnen)  are  therefore 
excluded  from  the  sphere  of  jural  relation  concepts. 

One  more  rapid  survey  of  a  recent  review  may  suffice. 

^'See  the  discussion  of  Bierling's  analysis  by  Pound,  Legal  Rights,  Int. 
Jour,  of  Ethics,  Oct.  1915,  pp.  Ill  sq. 

'**Del  Vecchio,  (Formal  Bases  of  Law,  Lisle's  trzins.,  p.  186,  n.  6) 
criticizes  this  statement :  "In  no  way  can  a  practical  power  or  right  be  given 
without  the  illegality  of  its  interference  being  determined  by  the  same 
system." 

'^Principien,  I,  180,  183. 

"If  Bierling  means  to  say  that  these  acts  have  sides — a  power  side  and 
a  claim  side — then  there  is  no  diflkulty.  There  may  be  a  pozvcr  to  rescind 
a  juristic  act.  The  exercise  of  this  power  is  not  correlated  by  any  duty  to 
assist.  There  is  a  correlate,  however,  which  according  to  the  terminolog>' 
of  Salmond,  Jurisprudence  (3rd  ed.)  p.  197,  accepted  by  Hohfeld,  23  Yale 
Law  Joiirn.,  16,  30,  may  be  called  a  liability.  When  the  power  is  effectively 
exercised,  but  not  a  moment  before,  a  right  may  spring  into  existence  which 
is  correlated  by  duty.    Cf.  the  criticism  of  Del  Vecchio,  supra,  foot-note  50. 
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Puntschart  in  a  brilliant  essay^^  arrives  at  an  entirely  different 
conclusion  as  to  the  nature  of  jural  relation  from  the  series  begin- 
ning with  Savigny.  He  puts  aside  " Rechtsz'erhdltniss"  as  not  a 
term  of  art  and  substitutes  "Rechtsverband"  (jural  bond)  derived 
from  "juris  nexus'  and  "juris  vinciilunt."  He  insists  that  the 
modern  theory  of  private  rights  derived  from  Natural  Law  has 
wholly  misconceived  the  fundamental  Roman  basis  of  jural  ideas. 
A  system  of  rights  is  the  very  cornerstone  of  modern  theory.  In 
Roman  law,  while  there  was  a  definition  of  "actio,"  there  was 
none  of  "itis"  in  the  sense  of  rights.'**  In  the  Roman  application 
of  legal  ideas,  norms  related  to  persons,  to  things,  the  relations  of 
persons  to  things  and  to  other  persons,  and  this  application  of  legal 
norms  created  legal  bonds  by  which  persons  were  gyved  to  persons 
and  persons  to  things  for  definite  purposes  within  the  purview  of 
the  law.  The  author  shows  by  copious  references  how  the  "bond" 
idea  runs  through  the  whole  system  of  Roman  legal  conceptions 
(that  is,  ius,  lex,  contractus,  servitus,  etc.,  etc.).  Rights  are  not 
the  basis  of  legal  construction  in  the  Roman  system,  but  they  are 
only  the  products  of  a  fundamental  jural  bond.  The  jural  bond, 
therefore,  is  the  fulcrum  of  Roman  legal  technic.  In  modern 
theory,  a  system  of  rights  is  taken  as  the  basis  of  legal  thinking, 
and  the  result  has  been,  as  the  author  attempts  to  show  in  detail 
as  to  a  variety  of  legal  institutions,  a  multitude  of  juristic  questions 
which  are  debated  with  great  industry  but  with  irreconcilable  issue. 
Accordingly,  the  whole  theory  of  modern  private  law  is  falsely 
bottomed,  and  needs  reconstruction. 

Puntschart  thinks  that  Savigny  had  already  vaguely  appre- 
hended the  "juris  vinculum"  concept  in  his  somewhat  indefinite 
reference  to  the  organic  nature  of  the  jural  relation."*'  Puntschart 
also  supposes  Jhering,'®  Koppen,  Karlowa.  and,  especially,  Bekker 

"Moderne  Theorie  des  Privatrechts,  (1893)  ;  see  also  his  Fundamen- 
talen  Rechtsverhdltnisse  des  romischen  Rechtes  (1885). 

"Quoting,  Bekker,  System  d.  heut.  Pandektenrechtes,  I,  46,  n.  1. 

"Thus  Savigny,  System  (Holloway's  trans.)  I,  §  4:  "The  jural  relation 
has  moreover  an  organic  nature  and  this  reveals  itself  partly  in  the 
coherence  of  its  constituent  parts,  balancing  and  limiting  one  another; 
partlj'  in  the  gradual  unfolding  which  we  recognize  in  it,  partly  in  the  mode 
of  its  arising  and  passing  away." 

"Citing  Jahrb.  f.  Dogmatik.  X,  387-580.  where  Jhering  states  that  the 
law  has  an  active  and  a  passive  phase.  The  passive  phase  of  law  is  that 
situation  of  fact  where  a  subject  or  an  object  of  a  legal  relat'on  is  for  the 
time  being  not  in  existence  (p.  580).  It  is  the  situation  of  "Gehundenheit" 
(constraint)  of  a  person  or  thing — in  a  passive  sense.  The  active  phase  is 
that  where  all  the  elements  of  a  presently  effective  legal  relation  are  in 
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were  driven  by  the  difficulties  of  the  modern  theory,  to  construct 
other  ideas  which  would  more  appropriately  answer  the  demands  of 
legal  technic.  This  attempt  to  restate  the  foundations  of  legal  rea- 
soning led  to  an  identification  of  rights  with  jural  relations,  and  of 
jural  relations  .with  law.  This  is  seen  particularly  in  the  juristic  dis- 
cussion of  the  origination,  duration,  and  alteration  of  rights  where 
the  question  is,  what  is  it,  for  example,  that  is  altered,  when  one 
speaks  of  an  alteration  of  rights? — is  the  right  altered,  or  is  the 
jural  relation  altered?  Puntschart  argues  that  the  technical  diffi- 
culties presented  by  these  and  similar  questions  are  removed  by 
falling  back  from  rights  and  jural  relations  to  the  idea  of  a  jural 
bond  which  is  also  a  "purpose  bond" — the  bond  endures  as  long 
as  it  has  any  purpose  to  fulfill.  The  modern  world  is  still  gov- 
erned by  the  "will"  theory  developed  in  the  school  of  Natural  Law 
and  fixed  as  a  philosophical  doctrine  by  Hegel,  notwithstanding  the 
efforts  of  Jhering  to  infuse  into  the  law  a  realistic  trend.  But  even 
Jhering  himself  did  not  depart  from  the  conventional  legal  method 
in  dealing  with  what  he  called  the  internal  technic  of  the  law. 
He  still  continued  to  operate  with  the  idea  of  rights. 

The  eflfect  of  Puntschart's  theory  is  to  emphasize  duties  as  was 
characteristic  of  the  Roman  system,  instead  of  rights.  He  recalls 
in  this  connection  the  often  quoted  words  of  Modestinus — "legis 
virtus  hacc  est:  imperare,  vetare,  permittere,  piinire."  But  Punt- 
hchart  apparently  does  not  propose  to  abolish  the  concept  of  rights. 
It  has  remained  for  a  more  recent  writer,  Duguit,  to  say : 

"the  concept  of  subjective  right  falls  entirely  to  the  ground.  It 
can  be  truthfully  said  that  such  a  metaphysical  conception  cannot 
be  maintained  in  an  age  of  realism  and  positivism  such  as  our 
own."" 

Rights  if  not  abolished  are  at  least  made  subordinate  in  Puntschart's 
system  to  the  idea  of  jural  purpose  bond.  This  is  shown  in  his 
examination  of  the  theoretical  difficulties  regarding  the  nature  of 
ownership.  "Ownership  is  that  legal  bond  of  a  thing  with  a 
person  by  which  the  thing  is  appointed  to  serve  all  the  purposes 
of  the  person  which  can  availably  be  realized." 

He  then  proceeds  to  define  a  right  of  ownership  as — "the  sum 

existence.  The  active  phase  follows  from  the  passive  phase.  The  passive 
phase,  therefore,  is  the  "prius"  (Cf.  note  15  supra.)  See  Puntschart, 
Moderne  Theorie,  pp.  6  sq. 

^''Les  transformations  generates  dii  droit  prive  debuts  le  Code  Napoleon 
(1912),  §  4  translated  in  Continental  Legal  History  Series,  XI,  Progress  of 
Continental  Law  in  the  19th  Century,  p.  70. 
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of  legal  powers  which  spring  from  the  ownership  bond  to  use  a 
thing  for  all  the  purposes  of  the  person  which  can  availably  be 
realized. "°^ 

This  illustration  is  as  good  as  any  other  which  may  be  extracted 
from  Puntschart's  book  to  show  the  significance  of  his  theory. 
It  will  be  noticed  that  two  ideas  are  found  where  one  has  always 
served  in  legal  technic.  According  to  the  prevailing  view,  owner- 
ship itself  is  only  a  kind  of  right,  but  according  to  Puntschart 
ownership  is  not  a  right  but  a  legal  bond  between  a  person  and  a 
thing.  Rights  are  derivatives  of  this  bond.  This  necessarily  must 
be  so  since  rights  can  only  inhere  in  persons  and  be  thought  of  as 
availing  against  other  persons.  A  bond  between  a  person  and  a 
thing,  whatever  else  it  may  be,  is  not  a  right.  But  what  is  this 
bond?  We  might  with  a  lack  of  generosity  quote  the  author's 
words  on  the  nature  of  a  jural  relation — that  it  is  "an  unknown 
something."  It  cannot  be  doubted  that  the  meaning  of  jural  rela- 
tion has  been  and  is,  so  far  as  definitions  go,  a  somewhat  obscure 
concept,  but  that  obscurity  is  as  day  to  night  compared  with  the 
hidden  outlines  of  Puntschart's  legal  bond. 

Two  observations  may  be  made  on  this  theory. 

1.  Legal  ideas  are  necessary  in  any  system  of  law.  It  is  not 
possible  to  have  an  idea  of  law  acting  upon  social  phenomena  with- 
out a  fulcrum  of  intermediate  concepts.  The  chief  way  in  which 
legal  advantages  are  distributed  is  through  a  system  of  rights  and 
powers.  It  is  inconceivable  that  a  system  of  law  can  exist  and 
function  without  this  intervening  mechanical  principle.  The  theory 
which  would  strip  an  automobile  of  all  its  parts  except  the  engine 
and  the  wheels  of  the  car,  is  not  more  unworkable  than  the  theory 
which  would  undertake  to  deliver  the  force  of  the  law  to  society 
without  the  intervention  of  a  network  of  connecting  ideas  called 
rights.  Puntschart,  unlike  Duguit,  does  not  propose  this  impos- 
sible arrangement,^^  but  interposes  a  new  mechanical  element,  the 

'"Moderne  Theorie,  p.  74.  It  is  interesting  to  note  that  Terry's  elabora- 
tion of  "protected"  rights  which  are  juristically  similar  to  the  "Rechtsver- 
hund,"  has  the  merit  of  priority  of  statement.  It  is  not  probable,  however, 
that  Puntschart  had  any  knowledge  of  tthe  American  treatise  which  was 
pubHshed  in  1884. 

*The  reaHstic  tendency  of  "freie  Rechtsfinding"  is  no  doubt  also  at 
war  with  the  obstacles  presented  by  a  formal  technic  based  on  a  scheme  of 
rights.  There  is  an  organic  connection — the  product  of  the  age — among 
a  great  variety  of  intellectual  phenomena  with  highly  diversified  applica- 
tions— politics,  religion,  science,  art — of  which  the  revolt  against  authori- 
tarianism in  legal  categories  is  only  a  consistent  phase.  In  this  movement 
even  such  apparently  uncongenial  attitudes  as  intuitionism  and  realism  are 
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juris  vinculum,  as  a  kind  of  distributing  center  through  which  legal 
advantages  are  apportioned  among  the  members  of  a  legal  society 
as  the  purpose  of  the  law  directs.  The  norm  creates  the  legal 
bond  and  from  the  legal  bond  are  derived  such  rights  and  duties 
as  are  appropriate.  As  already  suggested,  Puntschart  is  seeking  a 
basis  for  an  internal  teleogical  technic.  Where  Jhering  searched 
ill  vain  for  purpose  of  the  law,  Puntschart  seeks  to  find  a  satisfac- 
tory base  for  administering  purpose  in  the  law. 

It  may  be  freely  acknowledged  that  there  are  serious  theo- 
retical difficulties  in  operating  without  inconsistency,  with  the  con- 
ventional theory  of  rights.*"  This  may  be  seen  in  the  wide 
divergence  of  view  on  nearly  every  basic  legal  idea  or  institution. 
It  may  be  that  the  modern  theory  of  rights  needs  renovation,  but 
it  may  be  doubted  whether  its  theory  can  materially  be  aided  by 
creating  a  new  concept  which  is  to  stand  as  a  governing  principle. 
Ir  is  not  impossible  that  the  idea  of  right,  if  not  too  metaphysical, 
has  at  least  been  too  abstract  and  too  absolute.  If,  perchance,  that 
should  be  found  the  source  of  the  theoretical  difficulty,  the  apparent 
remedy  lies  in  the  direction  of  more  analysis  and  refinement  of  our 
fundamental  concepts,  rather  than  in  the  development  of  an  inter- 
mediate factor  which  as  stated  in  terms  of  purpose,  will  not  fail 
to  substitute  new  difficulties  in  multiplied  variety,  for  old  ones. 
Again,  it  is  not  clear  that  purpose  in  norms  may  not  operate 
directly  upon  legal  claims  in  the  apportionment  of  legal  advantages. 

2.  While  legal  ideas — a  system  of  rights  and  powers — or,  if  one 
prefers  to  emphasize  that  side,  as  we  think  is  historically  justifiable 
not  only  for  Roman  law  but  for  any  system  of  law — duties  and 
liabilities — are  necessary,  just  as  for  the  communication  of  ideas, 
some  parts  of  speech  at  least  are  necessary,  it  does  not  follow  that 
there  must  be  for  all  systems  of  law  the  same  set  of  legal  ideas, 
much  less  the  same  methods  of  combination.  To  take  the  language 
illustration  once  more,  there  may  or  may  not  be  a  method  of 

inherently  congruous  in  their  opposition  to  formalism  and  reason.  Cf.  for 
a  view  of  rights  from  the  standpoint  influenced  by  "lihre  recherche" — 
Pollack,  Perspektive  u.  Symbol  in  Philosophie  u.  Rechiswissenschaft 
(1912)  p.  290  sq. 

""These  difficulties  of  theory  are  especially  found  where  rights  are  con- 
ditional in  any  essential  element  or  where  they  are  plural  in  any  essential 
element.  For  an  illustration  of  a  condition  element,  we  may  point  to  the 
hereditas  jacens.  A  fiction  is  necessary  here.  A  plural  difficulty  may  be 
illustrated  by  jura  in  re.  When  an  easement  is  created,  is  the  right  of 
ownership  diminished,  i.  e.  is  the  easement  carved  out  of  the  original  right, 
or  is  a  new  right  created?  Another  illustration  (discussed  by  Puntschart 
in  detail  op.  cit.,  p.  91  sq.)  is  suggested  by  D  8,  3,  18  with  D.  8.  6,  15. 
Scores  of  similar  questions  may  be  quickly  instanced. 
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inflection ;  but  whatever  the  variations  in  the  communication  of 
ideas  there  will  be  fundamental  similarities  which  rest  on  the  like- 
ness of  the  external  world.  So  is  it  also  with  the  law.  The  fact 
that  there  are  living,  contending,  and  cooperating  persons  in  the 
external  world,  makes  it  necessary  to  deal  with  concepts  which 
express  these  objective  realities.  It  may  be  objected  that  this  is 
another  kind  of  natural  law,  but  the  objection  is  beside  the  point. 
Since  it  is  admitted  that  considerable  variations  may  and  do  exist 
among  the  leading  systems  of  law  in  the  methods  of  distribution 
of  legal  advantages,  it  is  not  improbable  that  justice  may  be  admin- 
isterable  according  to  the  plan  which  the  author  is  at  pains  to  dem- 
onstrate the  Romans  followed,  but  we  incline  to  believe  that  the 
secret  of  the  juris  z-^inctilum  was  not  lost  until  its  re-discovery  by 
the  author,  but  rather  that  the  chief  difference  between  Roman  law 
and  modern  law  lies  in  the  greater  emphasis  in  Roman  law  on  the 
actio  as  against  rights  in  modern  law. 

II. 

Situations  of  fact  in  the  external  world  are  the  field  upon  which 
the  law  operates.  The  great  bulk  of  these  facts  are  entirely  outside 
of  the  law.  They  lie  beyond  the  law  either  because  the  law  is 
incompetent  to  deal  with  them  or  because  even  though  competent 
it  does  not  choose  as  a  matter  of  policy  to  interfere.  Of  those 
situations  of  fact  which  fall  within  the  scope  of  the  law,  the  law 
attempts  to  govern  their  future  sequences  so  far  as  they  are  under 
the  control  of  human  will.  In  this  lies  the  essence  of  legal  activity. 
The  law  never  influences  a  past  state  of  fact,  but  always  looks  to 
the  future.  But  the  law  can  not  deal  with  these  facts  in  private  law 
directly ;  it  can  only  influence  future  causation  through  the  medium 
of  human  wills  external  to  itself.  The  objective  situation,  if,  and 
when  the  law  attaches,  becomes  a  legal  (jural)  relation.  Since  the 
law  does  not  act  directly,  it  must  operate  by  means  of  jural  relation 
where  there  are  opposing  or  opposable  human  wills  which  may 
influence  future  facts.  In  private  law,  therefore,  the  jural  relation 
is  a  fundamental  concept ;  it  is  the  basic  idea  through  which  the 
whole  system  of  legal  advantages  is  realized. 

The  definitions  of  jural  relation,®^  do  not  submit  of  unification. 

"'For  further  discussions  and  definitions  of  jural  relations  reference  may 
be  made  in  gross  to  the  prolific  pandects,  institutes,  commentaries,  treatises 
on  general  theory  of  law,  and  juristic  surveys  (Enryklopodien)  of  conti- 
nental legal  literature,  and  particular  reference  to  the  following  works  not 
already  enumerated  in  the  foregoing  discussion :  Puchta,  Cursus  der  Insti- 
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They  turn  and  must  turn  on  the  ideas  of  liberty,  power,  and  claim. 
The  chief  differences  are  found  in  the  number  of  these  ideas  which 
are  embraced.  In  some  cases,  only  certain  kinds  of  one  or  more 
of  these  ideas  are  included.  The  differences  are  not  worth  classi- 
fying in  detail.  From  a  general  point  of  view,  two  classifications 
are  suggested:  (a)  subjective  and  objective;  {b)  monistic  and 
dualistic. 

(a)  The  distinct  preponderance  lies  with  the  subjective  defini- 
tions— that  is  to  say,  definitions  which  proceed  from  a  starting  point 
of  a  system  of  rights.  Puntschart's  definition  is  objective,  and 
while  his  attitude  is  one  widely  shared,  his  definition  as  a  formal 
expression,  stands  nearly  alone.  Furthermore,  his  "Rcchtsver- 
band"  {"juris  nexus")  can  hardly  be  taken  as  a  substitute  for 
jural  relation  by  reason  of  its  objectivity — it  lacks  logical  connection 
with  the  jural  relation  concept.  Since  he  has  given  no  analysis  of 
rights,  the  whole  classification  may  be  put  aside  as  incongruous. 

{b)  The  monistic  and  dualistic  classification,  however,  may 
stand,  and  it  is  one  of  considerable  importance  for  juristic  theory. 
This  classification  also  has  a  realistic  and  rationalistic  sidelight. 
From  the  point  of  view  that  the  law  is  what  comes  to  pass,  the 
dynamic  theory,  power  alone  is  of  any  juristic  consequence. 
Theory  may  build  up  a  system  of  rights  and  claims,  just  as  science 
may  build  up  its  hypotheses  of  what  nature  will  do  under  given 
conditions.  But  these  theories  of  rights  and  hypotheses  of  nature 
are  neither  law  in  one  case  nor  nature  in  the  other — they  are  only 
guesses.  The  monistic  view,  therefore,  disregards  every  antecedent 
element  of  jural  causation  not  expressed  in  terms  of  power.  There 
is  no  such  thing  as  a  right  of  reputation  known  to  the  law,  or  a 
right  of  ownership.  If  one  is  slandered  or  a  trespass  is  committed 
on  land,  there  is  still  no  right  or  claim  to  be  compensated,  known 
to  the  law.  It  is  merely  an  hypothesis  that  there  are  such  primary 
and  secondary  rights  because  it  seems  irrational  that  the  law  would 
take  any  notice  of  a  claim  for  state  interference  unless  the  law 
also  meant  to  say  that  such  rights  existed  before  infringement — 
post  hoc,  propter  hoc.  The  answer  which  may  be  made  is  that 
historically  the  law  everywhere  begins  as  a  system  of  procedure, 

tutionen,  p.  50  sq. ;  Stahl.  Reclttsf>hilosof>hic.  p.  231  sq. ;  \Vamk()nig,  Jurts- 
tische  Encyklopodie,  p.  64  sq. ;  Dernburg,  Pandckten,  I  §  41 ;  Rcgelsberger, 
Pandekten,  I,  §  13,  1;  Gierke,  Dcntschcs  Priz-a  tree  lit.  I.  §  28;  Neuner, 
JVcscn  u.  Arten  d.  Privatrechtsz'crhaltnissc  (1866)  ;  Schuppc,  Begriff  d. 
subjektiven  Rechts  (1887)  ;  Miiller,  Elcmcnte  d.  Rcchtsbildxina  u.  d.  Rcchts 
(1877),  §  14;  Bekker,  System  d.  Neut  Pandektcnrechts  (1886-18S9),  I,  46  sq. 
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and  that  even  when  it  seems  to  recognize  the  antecedent  elements 
of  jural  causation,  it  does  so  unofficially — that,  in  the  last  analysis, 
it  is  what  the  law  does  that  counts,  and  not  what  the  officers  of 
the  state,  in  the  administration  of  justice  or  in  the  making  of  legis- 
lation, promise  or  threaten.  Not  even  a  complete  legislative  state- 
ment of  primary  rights,  in  this  view,  would  alter  the  matter,  since, 
in  the  last  analysis,  all  that  had  been  declared  could  conceivably 
be  disregarded,  and,  in  actual  practice,  would  be  disregarded  in 
part.  Everything,  in  short,  which  attempts  to  predict  what  form 
state  interference  will  take  measured  in  terms  of  rights  or  claims 
may  belong  to  the  logic  of  probabilities,  but  it  cannot  be  real.  Its 
reality  is  not  even  created  by  future  demonstration  of  the  correct- 
ness of  the  probability,  since  reality  can  only  be  measured  by 
reality."-  Such,  in  a  general  way,  would  be  the  interpretation  of 
jural  relation  from  the  point  of  view  of  realistic  monism. 

The  other  variety,  rationalistic  monism,  would  put  all  the 
emphasis  on  rights  or  on  certain  kinds  of  rights.  This  is  objec- 
tionable on  two  grounds:  (a)  it  divorces  procedural  "rights" 
(powers),  stopping  short  at  the  point  where  primary  rights  may 
be  realized;  and  (b)  it  does  not  include  (at  least  not  by  name  or 
description)  the  important  group  of  non-procedural  powers.  It  is 
more  difficult  to  justify  this  narrow  application  of  jural  relation 
to  situations  of  correlated  rights  and  duties  than  the  realistic 
monism  which  confines  the  term  to  the  power  to  proceed  in  a  court 
of  law  or  by  self-help. 

The  dualistic  view — dualistic  in  two  senses:  (a)  in  including 
both  rights  and  powers,  and  (b)  in  including  both  substantive  and 
procedural  claims — is  the  one  we  prefer  to  adopt.  The  reason 
may  briefly  be  stated.  The  rational  (hypothetical)  and  actual 
(existential)  phases  of  legal  science  should  be  harmonized.  They 
are  harmonized  in  actual  life  both  in  theory  and  practice.  Other 
sciences,  especially  sociolog)'  and  ethics,  may  and  do  separate  them, 
but  legal  science  would  be  sterile  if  one  were  systematically 
detached  from  the  other.  It  is  also  of  the  greatest  practical  advan- 
tage that  the  union  be  maintained  since  the  two  fields  are  mutually 
correlative.  Theory,  on  one  hand,  may  influence  the  facts  of  jus- 
tice, and  legal  justice  is  constantly  opening  up  new  fields  of  research 
for  theory.     A  tentative  definition  based  on  this  view  is  as  follows : 

"'C/.  Prof.  Joseph  H.  Bingham,  "What  is  the  Law?",  11  Mich.  Law  Rev. 
Nos.  1,  2. 
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A  jural  relation  is  a  situation  of  legal  and  material  fact  upon 
which  one  by  his  own  will  may  restrict  or  claim  to  restrict,  presently 
or  contingently,  with  the  aid  of  the  law,  freedom  of  action  of 
another.^^ 

Albert  Kocourek 
Northwestern  University 

"C/.  Foulke,  Definition  and  Nature  of  Law,  19  Columbia  Law  Rev. 
351,  352.  "We  do  not  enter  the  region  of  law  until  we  reach  the  limits  of 
restrained  conduct." 


BREACH  OF  CONTRACT  DUE  TO  WAR 

"The  war  has  in  a  different  degree,  perhaps,  affected  the  per- 
formance of  many,  if  not  the  larger  part  of  outstanding  and 
unexecuted  contracts  between  citizens  of  the  United  States ;  yet 
it  would  be  a  strong  proposition  to  say  that  all  such  contracts  are 
thereby  rendered  void,  or  voidable  at  the  option  of  the  losing 
party."^ 

This  statement  of  what  the  law  is  not  is  essentially  a  challenge 
to  lawyers  to  phrase,  if  they  can,  a  statement  of  what  the  law  is. 
In  response  to  this  challenge  this  article  is  written. 

It  is  evident  that  while  peace  is  normality,  yet  its  continuance 
cannot  be  deemed  an  implied  condition  of  all  contracts.  Even 
though  each  party  find  himself  upon  the  outbreak  of  war  an  alien 
enemy  as  regards  the  other,  still  that  circumstance,  it  has  been  held,* 
may  merely  suspend  the  contract  and  does  not  necessarily  terminate 
it.*  A  fortiori  contracts  between  persons  to  whom  the  outbreak  of 
war  has  not  given  the  mutual  relationship  if  enemies  are  not  neces- 
sarily released  from  their  obligations  by  the  cessation  of  peace. 
The  endeavor  of  this  article  will  be  to  trace,  through  the  most  recent 
cases  in  England  and  in  this  country,  the  rules  of  law  which  deter- 
mine whether  or  not  war  and  its  consequences  have  so  affected  a 
contract  as  to  justify  its  non-performance;  and  to  mould  into 
rational  conclusions  the  wealth  of  raw  material  which  decisions 
handed  down  in  the  last  eighteen  months  have  made  available.* 

I.     War  as  a  General  Causative  Force  Interfering  with 
Performance 

War  has  never  been  considered  of  itself  an  excuse  for  non- 
performance.'    It  is  not  acknowledged  by  the  text-writers  as  a 

'Columbus  Rv.  Power  &  Lt  Co.  z:  City  of  Columbus  (1918)  253  Fed. 
499.  507. 

"Halsey  v.  Lowenfield  (1916)  2  K.  B.  707. 

'Contracts  with  enemies  are  beyond  the  scope  of  this  article;  reference 
may  be  had  to  Picciotto.  Alien  Enemy  Persons,  Firms  and  Corporations 
in  English  Law,  27  Yale  Law  Joum.  167;  and  C.  H.  Hand,  Jr.,  The  Trading 
With  the  Enemy  Act,  19  Columbia  Law  Rev.  112. 

'Since  the  armistice  there  has  been  a  rush  to  the  courts  in  search  of 
relief  from  war  losses  which,  while  the  conflict  lasted,  the  parties  seemed 
content  to  bear  philosophically. 

*An  exception  to  this  rule  is  found,  to  be  sure,  in  cases  where  per- 
formance of  the  contract,  while  still  possible,  would  be  attended  by  danger 
of   injury-   to   the  parties  or  to   the   subject  matter  of   the   contract   from 
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separate  category  among  such  excuses.  Its  operation  is  dependent 
upon  its  rendering  performance  impossible  as  a  matter  of  law,  or 
illegal.  Impossibility  as  a  matter  of  law  results  from  such  a  change 
of  circumstances,  or  such  events,  that  no  conceivable  combination 
of  happenings  can  resurrect  the  possibility  of  performance :  e.  g., 
death  of  one  who  has  contracted  to  sell  his  services ;  destruction 
of  the  subject  matter  of  sale.  It  also  results  when  the  change  of 
circumstances  has  rendered  a  literal  performance  of  the  contract 
essentially  different  from  what  both  parties  contemplated.  A  con- 
tract, fairly  and  voluntarily  made,  has  in  it  an  element  of  equality 
between  two  opposing  considerations, — the  goods,  let  us  say,  and 
the  price.  If  the  balance  is  violently  disturbed,  that  is,  if  for  some 
reason  the  execution  of  the  contract  by  one  party  would  confer  no 
benefit  on  the  other,  or  would  impose  enormous  burdens  on  the 
party  performing,  then  the  state  of  impossibility  as  a  matter  of  law 
is  approached. 

The  difficulty  about  defining  this  second  source  of  impossi- 
bility as  a  matter  of  law  lies  in  the  fact  that  it  depends  upon 
matters  which,  so  far  as  the  express  terms  of  the  contract  are 
concerned,  are  collateral.  It  depends,  in  other  words,  on  events 
afifecting  persons  other  than  contracting  parties  or  on  things  other 
than  the  things  sold  or  otherwise  dealt  with  in  the  contract.     This 


warlike  operations.  A  seaman's  contract  entered  into  in  time  of  peace 
may  be  terminated  if  the  outbreak  of  war  finds  the  vessel  at  a  foreign  port, 
the  waters  to  be  traversed  on  the  voyage  home  being  infested  with  enemy 
warships.  Liston  v.  Steamship  Carpathian  (1915)  2  K.  B.  42.  Accord,  The 
Epsom  (1915)  227  Fed.  158;  see  also  The  Kronprinzessin  Cecilie  (1917) 
244  U.  S.  12,  37  Sup.  Ct.  490.  In  such  maritime  contracts  the  continu- 
ance of  peace  is  an  implied  condition.  Cf.  Berthoud  v.  Schweder  &  Co. 
(1915)  31  T.  L.  R.  404,  infra,  footnote  12.  The  rules  to  be  observed  in 
applying  the  doctrine  of  implied  conditions  are  set  forth  in  Trotter,  Con- 
tracts During  and  After  War  (3rd  ed.)  134;  see  also  Lord  Parker's 
opinion  in  Tamplin  S.  S.  Co.,  Ltd.  v.  Anglo-Mexican  Petroleum  Products 
Co.,  Ltd.   (1916)  2  A.  C.  397,  422. 

The  rule  of  exposure  to  hostile  attacks  as  effecting  a  dissolution  of  the 
contract  is  confined  to  maritime  contracts.  If  an  actor  has  undertaken  to 
go  to  Australia,  the  increase  in  perils  attending  the  voyage  due  to  enemy 
activity  will  not  justify  non-performance  of  the  undertaking.  Foster's 
Agency  v.  Romaine  (1916)  32  T.  L.  R.  331,  reversed  on  another  point,  2>2 
T.  L.  R.  545. 

That  a  man  has  been  drafted  does  not  make  him  liable  to  his  former 
employer  for  breach  of  contract.  Marshall  v.  Glanvill  (1917)  2  K.  B.  87. 
Moreover,  it  has  been  held  that,  from  the  time  a  drafted  man  abandons 
his  offices  to  be  inducted  into  service,  he  ceases  to  be  liable  for  rent  no 
matter  how  long  his  lease  still  had  to  run.  State  Realty  Co.  v.  Greenfield 
(1920)   62  N.  Y.  Law  Journ.   1421,  110  Misc.  270. 

In  Piaggio  v.  Somerville  (1919)  119  Miss.  6,  80  So.  342  the  court  refused 
to  apply  the  doctrine  of  the  Kronprinzessin  Cecilie,  supra,  to  neutral 
vessels. 
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second  source — this  "disturbed  balance"  theory — is  illustrated  by  the 
line  of  decisions  known  as  the  "Coronation  Cases."  B  undertook 
to  buy  and  S  to  sell  the  privilege  of  using  a  balcony  on  a  day 
named,  the  day  on  which  it  was  expected  thai  the  coronation  of 
King  Edward  VII  would  occur.  The  King's  illness  caused  a  p>ost- 
ponement  of  the  ceremony.  S's  balcony  was  at  B's  disposal  all 
the  day.  Must  B  pay?  The  Coronation  Cases®  held  he  need  not  J 
The  cases  are  usually  explained  on  the  theory  that  there  has  been 
a  failure  of  something  which  was  at  the  basis  of  the  contract  in 
the  mind  and  intention  of  the  contracting  parties.^ 

Returning  to  the  balance  metaphor,  we  come  to  the  cases  anti- 
thetical to  the  Coronation  Cases,  namely,  cases  where  the  balance 
is  disturbed  by  an  increase  in  burdens  attendant  upon  one  party's 
performance.  To  this  type  belong  most  of  the  cases  wherein  war 
has  been  the  cause  of  a  breach  of  contract.  War  effects  a  change 
in  collateral  circumstances,  and  the  change  in  turn  increases  the 
burden  of  one  party's  performance.  Two  problems  arise  in  conse- 
quence. One  is  to  determine  the  degree  of  collateralness  beyond 
which  changes  no  matter  how  extensive  will  not  aflfect  the  obliga- 
tions upon  the  contract.^  The  other  is  to  determine  the  seriousness 
of  the  increase  in  the  burden  which  must  have  developed  in  order 
to  excuse  a  breach. 

A  change  in  collateral  circumstances  is  a  defense  only  if  it  can 
be  construed  as  a  failure  of  an  implied  condition.  Speaking  of  what 
sort  of  occurrences  aflfecting  the  contract  collaterally  will  excuse 
performance,  Viscount  Haldane   (in  a  dissenting  opinion)^"  said: 

"The  occurrence  itself  may     *     *     *     be  of  a  character  and 

'Krell  V.  Henry  (1903)  2  K.  B.  740  is  the  leading  case;  the  other  cases 
are  collected  and  reviewed  in  Blackburn  Bobbin  Co.  v.  Allen  &  Sons  (1918) 

1  K.  B.  540,  543;  and  in  Lindenberger  Cold  Storage  &  Canning  Co.  v. 
Lindenbergcr    (1916)    235   Fed.   542.   549. 

See  also  cases  arising  out  of  the  abandonment  of  the  international  yacht 
races  in  1914,  e.  g.,  Marks  Realty  Co.  v.  Hotel  Hermitage  Co.  (1915)  170 
App  Div.  484.  156  N.  Y.  Supp.  179,  holding  advertiser  not  liable  for  price 
of  "ad",  inserted  in  program  ,pf  the  event. 

'Contrast  with  cases  in  footnote  32,  infra. 

•Horlock  V.  Beal  (1916)  1  A.  C.  486,  512. 

'Whether  the  performance  which  remains  possible  after  the  occurrence 
of  the  intervening  event  is  a  sufficiently  close  approximation  to  the  orig- 
inal undertaking  to  prevent  a  dissolution  is  a  question  of  degree.  Moss  v. 
Smith  (1850)  9  C.  B.  94,  103. 

'"Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Petroleum  Products  Co.   (1916) 

2  A.  C.  397,  406-407.  On  this  particular  point  Viscount  Haldane  was  not  in 
conflict  with  the  majority.  See  also  Chicago,  M.  &  St.  P.  Ry.  v.  Hoyt 
(1893)   149  U.  S.  1,  14-15. 


I 


416  COLUMBIA  LAW  REVIEW 

extent  so  sweeping  that  the  foundation  of  what  the  parties  are 
deemed  to  have  had  in  contemplation  has  disappeared  and  the  con- 
tract itself  has  vanished  with  that  foundation." 

A  pair  of  contrasting  cases  illustrative  of  the  implied  condition 
doctrine  is  London  &  Northern  Estates  Co.  v.  Schlesinger,^^  and 
Berthoud  v.  Schweder  &  Co}^  In  the  former  case  it  was  held 
that  a  lease  of  a  dwelling  was  not  dissolved  by  war  though  the 
tenant,  who  was  an  Austrian,  was  prevented  by  the  Defense  of  the 
Realm  Act  from  actually  occupying  the  premises.  Lush,  J., 
observed  that  while  personal  occupancy  was  the  purpose  for  which 
the  tenant  probably  made  the  lease,  yet  it  was  not  the  "foundation 
of  the  contract".  He  thus  distinguished  Krell  v.  Henry}^  In  the 
Berthoud  case  the  defendants,  who  were  members  of  the  Stock 
Exchange,  agreed  to  pay  the  plaintiff  a  commission  on  all  deals 
negotiated  through  him  for  execution  on  the  Exchange,  and  they 
guaranteed  him  a  certain  minimum.  The  contract  was  to  last 
from  March  to  December,  1914,  but  from  July  31,  1914  to  Jan- 
uary 4,  1915  the  Stock  Exchange,  as  a  consequence  of  the  out- 
break of  war,  was  closed.  The  court  held  that  the  plaintiff  was 
not  entitled  to  the  guaranteed  minimum  for  the  period  during 
which  the  Exchange  was  closed,  on  the  ground  that  it  was  an 
implied  term  of  the  agreement  to  entitle  the  plaintiff  to  remunera- 
tion that  the  Stock  Exchange  should  remain  open. 

Commercial  unprofitableness  caused  by  war  is,  of  course,  no 
excuse  for  failure  to  perform.  It  does  not  amount  to  impossibility 
nor  to  such  a  breach  of  implied  conditions  as  constitutes  frustra- 
tion of  adventure.     This  has  been  asserted  repeatedly. ^^ 

In  Blackburn  Bobbin  Co.  v.  Allen  &  Sons,^^  the  defendant, 
who  had  undertaken  early  in   1914  to  supply  the  plaintiff  with 

"(1916)  1  K.  B.  20. 

"(1915)  31  T.  L.  R.  404. 

"Supra,  footnote  6. 

"See  statement  of  general  principles  in  Arnold  D.  McXair,  War-time 
Impossibility  of  Performance,  35  Law  Quarterly  Rev.  84,  96-98.  To  this 
rule  certain  exceptions  must  be  admitted  to  exist.  They  are  founded  upon 
broad  principles  of  equity  and  amount  to  this,  that  specific  performance 
will  be  denied  and  the  complainant  left  to  his  right  to  sue  for  damages,  in 
cases  where  the  outbreak  of  the  war  has  put  practically  insuperable  diffi- 
culties in  the  way  of  performance.  A  buyer  will  not  be  granted  a  decree 
of  specific  performance  compelling  seller  to  convey,  if  buyer  is  absolved  by 
the  Trading  With  the  Enemy  Acts  of  his  domicile  from  the  duty  of  paying 
the  price  until  the  end  of  the  state  of  war.  Lindenberger  Cold  Storage  & 
Canning  Co.  v.  Lindenberger  (1916)  235  Fed.  542,  565. 

"(1918)  1  K.  B.  540,  aff'd.  (1918)  2  K.  B.  467. 
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lumber  from  Finland  was  not  excused  from  performance  on 
account  of  the  war  and  the  resulting  scarcity  of  ships,  although 
the  contract  contained  a  proviso  that  force  majeure  should  excuse 
performance.     McCardie,  J.,  said:^' 

"My  conclusion  upon  the  matter  is  that  in  the  absence  of  any 
question  as  to  trading  with  the  enemy,  and  in  the  absence  also  of 
any  administrative  intervention  by  the  British  Government  author- 
ities, a  bare  and  unqualified  contract  for  the  sale  of  unascertained 
goods  will  not  (unless  most  special  facts  compel  an  opposite  impli- 
cation) be  dissolved  by  the  operation  of  the  principle  in  Krell  v. 
Henry, ^~  even  though  there  has  been  so  grave  and  unforeseen  a 
change  of  circumstances  as  to  render  it  impossible  for  the  vendor 
to  fulfil  his  bargain. 

"Ji^ist  as  it  seems  clear  that  a  vendor  is  not  absolved  from  the 
duty  to  deliver  unascertained  goods  by  reason  of  the  destruction 
of  his  factory  or  warehouse,  so  a  vendor  is  not  relieved  from  his 
obligation  in  such  a  case  as  the  present."^* 

In  Tennant's  (Lancashire)  Ltd.  v.  Wilson  &  Co.^^  the  buyer 
of  magnesium  chloride  sued  the  seller  for  non-delivery  upon  a 
contract  which  was  made  December  12,  1913,  and  which  called  for 
deliveries  throughout  1914.     The  contract  provided  inter  alia: 

"Deliveries  may  be  suspended  pending  any  contingencies  beyond 
the  control  of  the  sellers  or  buyers  (such  as  fire,  accidents,  war, 
strikes,  lock-outs,  or  the  like)  causing  a  short  supply  of  labour, 
fuel,  raw  material  or  manufactured  produce,  or  otherwise  prevent- 
ing or  hindering  the  manufacture  or  delivery  of  the  article." 

When  the  contract  was  made,  the  British  market  was  in  the 
habit  of  being  supplied  with  4.300  tons  a  year  from  British  sources 
and  12,000  tons  a  year  from  German  sources.  The  war  cut  off  the 
German  source  of  supply  and  the  defendants-appellants  suspended 
deliveries.  The  question  was  presented  whether  their  conduct 
was  justified  by  the  clause  quoted  above.  The  House  of  Lords  was 
convinced  by  the  evidence  that  after  buyers  entitled  to  preference 
over  the  plaintiff  had  been  supplied,  not  enough  magnesium  could 
be  obtained  in  Britain  to  supply  the  plaintiff  with  the  amount  called 
for  by  the  contract.     They  therefore  reversed  the  Court  of  Appeal 

^"(1918)  1  K.  B.  pp.  550,  551. 

"Supra,  footnote  6. 

''See  also  Produce  Brokers  v.  Weiss  (1918)   118  L.  T.  R.  111. 

"(1917)  A.  C.  495. 
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and  held  that  the  breach  was  excused  by  the  proviso.    Lord  Lore- 
burn  said  :^° 

"The  evidence  in  this  case  was  given  in  a  very  confused  w^ay, 
but  the  conclusion  of  it  is  that  the  sellers  could  not  have  obtained 
enough  of  the  chloride  of  magnesium  during  the  relevant  period  of 
time  to  satisfy  the  requirements  of  their  business  even  if  they  had 
paid  the  prices  required,  but  that  they  could  have  obtained  enough 
to  satisfy  their  contract  with  the  present  respondents  if  they  had 
disregarded  other  contracts,  and  other  business  necessities  in  order 
to  satisfy  the  respondents.  To  place  a  merchant  in  the  position  of 
being  unable  to  deliver  unless  he  dislocates  his  business  and  breaks 
his  other  contracts  in  order  to  fulfil  one  surely  hinders  delivery." 

This  was  his  Lordship's  minor  premise.  His  major  premise, 
however,  being  a  universal  statement,  is  the  valuable  part  of  the 
case.     He  said  :-^ 

"They  had  to  show  that  the  war  caused  a  short  supply  of 
magnesium  chloride  which  hindered  delivery.  By  short  supply  is 
meant,  I  think,  that  the  quantity  available  to  the  seller  was  sub- 
stantially less  than  his  requirements.  By  'hindering'  delivery  is 
meant  interposing  obstacles  which  it  would  be  really  difficult  to 
overcome.  I  do  not  consider  that  even  a  great  rise  of  price  hinders 
delivery.  If  that  had  been  intended  different  language  would 
have  been  used,  and  I  cannot  regard  shortage  of  cash  or  inability 
to  buy  at  a  remunerative  price  as  a  contingency  beyond  the  sellers' 
control.  The  argument  that  a  man  can  be  excused  from  perform- 
ance when  it  becomes  'commercially'  impossible,  which  is  forcibly 
criticised  by  Pickford,  L.  J.,-'  seems  to  me  a  dangerous  contention, 
which  ought  not  to  be  admitted  unless  the  parties  have  plainly  con- 
tracted to  that  eft"ect."" 

The  American  cases  are  united  in  holding  that  an  increase  in  the 
burdens  and  expense  of  performance  of  contractual  obligations  due 
to  war  conditions  neither  terminates  the  contract  nor  excuses  the 
breach. 

"''Ibid.,  p.  510. 

^Ibid.,  p.  510.  This  passage  was  quoted  and  its  principles  applied  in 
Peter  Dixon  &  Sons,  Ltd.  v.  Henderson,  Craig  &  Co.  (1919)  2  K.  B.  778, 
786. 

""Wilson  &  Co.  Limited  v.  Tennants  (Lancashire)   (1917)  1  K.  B.  20S,  218. 

"For  further  British  cases  in  point  see  Trotter,  Contracts  During  and 
After  War  (3rd  ed.)  119."  "An  express  unconditional  contract  is  not,  then, 
as  a  general  rule,  dissolved  by  its  performance  being  or  becoming  quite 
impossible  in  fact  owing  to  particular  circumstances  one  of  which  is  war." 
Ibid.,  121.     And  see  Costigan,  Performance  of  Contracts,  t2-72. 
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In  Columbus  Ry.,  Power  &  Light  Co.  v.  City  of  Columbus,^*  the 
complainant  sought  to  enjoin  the  enforcement  by  the  city  of  obliga- 
tions assumed  by  the  complainant  in  1901  to  operate  cars  for  twenty- 
five  years  at  a  five-cent  rate  of  fare.  Owing  to  the  war  performance 
had  ceased  to  be  profitable.  The  court  denied  relief,  on  the  ground 
that  performance  had  not  been  rendered  illegal  nor  impossible  by 
any  "superior  force",  the  circumstance  that  the  wages  of  complain- 
ant's employees  had  been  increased  by  action  of  the  War  Labor 
Board  affecting  the  possibility  of  profit  rather  than  the  possibility 
of  performance.^' 

In  City  of  Moorhead  v.  Union  Light,  Heat  &  Power  Co.,^^  the 
complainant  sought  to  enjoin  defendant  from  ceasing  to  supply  gas 
pursuant  to  a  franchise ;  the  defendant  filed  a  cross-bill  asking  the 
court  to  declare  that  part  of  the  contract  fixing  a  maximum  rate 
null  and  void  on  the  ground  that,  owing  to  the  war,  profitable 
performance  within  the  limits  set  was  impossible.  The  court 
granted  an  injunction  and  dismissed  the  cross-bill,  phrasing  the 
general  principles  by  which  it  was  guided  as  follows : 

"*  *  *  In  determining  whether  equitable  relief  should  be 
granted  with  respect  to  a  contract  the  court  must  place  itself  in  the 
position  occupied  by  the  parties  at  the  time  the  contract  was  made, 
and  not  at  the  time  it  was  to  be  performed.  If  at  the  time  it  was 
made  the  contract  was  fair  and  free  from  fraud,  mistake  or  imposi- 
tion, parties  must  be  left  free  to  make  their  contracts,  and  it  is  the 
duty  of  courts  to  enforce  them  as  made."" 

B.  P.  Ducas  Co.  v.  Bayer  Co.,^^  involved  a  contract  to  supply 
dyestuflFs,  the  defendant  being  known  to  the  plaintiff  as  the  Ameri- 
can agent  of  a  German  house.  The  contract,  which  was  made 
June  10,  1914,  provided  that  performance  would  be  excused  if  pre- 
vented in  fact  by  contingencies  beyond  seller's  control.  .  The 
European  War  broke  out  and  the  seller's  source  of  supply  was  cut 
off.     He  thereupon  prorated  his  remaining  supplies  between  the 

"(1919)  249  U.  S.  399,  39  Sup.  Ct.  349,  affirming  (1918)  253  Fed.  499. 

"See  also  Burr  v.  City  of  Columbus  (1918)  256  Fed.  261,  aff'd.,  (1919) 
249  U.  S.  415,  39  Sup.  Ct.  354.  These  cases,  to  which  may  be  joined  Musca- 
tine Lighting  Co.  v.  City  of  Muscatine  (1918)  256  Fed.  929,  are  illustrative 
of  hardships  arising  out  of  long-term  contracts  fixed  by  franchise.  The 
New  York  Court  of  Appeals  has  solved  the  problem  by  evolving  a  doctrine 
of  temporary  unconstitutionality.  Municipal  Gas  Co.  v.  Public  Service 
Com.  (1919)' 225  N.  Y.  89,  96,  121  N.  E.  772,  774. 

"(1918)  255  Fed.  920. 

"Ibid.i  p.  923. 

''(Sup.  Ct.  T.  T.  1916)  163  N.  Y.  Sapp.  32. 
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plaintiff  and  customers  who  made  contracts  subsequently  to  him. 
Held,  (1)  that  war,  though  confessedly  not  within  the  actual  con- 
templation of  the  parties,  was  a  contingency  beyond  their  control 
within  the  meaning  of  the  contract;  but  (2)  that  the  proximate 
cause  of  the  default  was  not  the  war  but  the  unjustified  proration. 
The  plaintiff  was  therefore  allowed  to  recover. 

That  abnormal  market  conditions  and  inflated  prices  subse- 
quently make  unduly  burdensome  a  prior  order  of  the  Public 
Service  Commission  reasonable  when  made,  is  no  reason  why  such 
an  order  should  not  be  enforced  by  mandamus.^" 

II.  Affirmative  Governmental  Action  Affecting  Performance 

Parties  to  a  contract  may  find  that  performance  is  rendered 
impossible  by  the  intervention  of  governmental  action,^"  even  though 
but  for  such  action  the  contract  was  (in  spite  of  war)  capable 
of  being  performed.  Impossibility  here  takes  on  a  hue  of  illegal- 
ity. "You  need  not  perform",  becomes  "You  shall  not  perform". 
What  are  the  rights  of  the  party  to  whom  the  prohibition  is  not 
addressed  to  recover  damages  from  him  to  whom  the  prohibition 
is  addressed?  What  are  his  rights  if  the  government,  instead  of 
prohibiting  performance,  declares  that  performance  will  be  allowed 
provided  certain  conditions  are  complied  with?  What  are  his 
rights  if  the  government  merely  hinders  performance  in  a  general 
way,  by  disturbing  market  conditions,  appropriating  for  its  own 
use  the  raw  materials  essential  to  performance,  etc.? 

1.  Prohibitions. 

It  is  necessary  to  distinguish  the  cases  where  the  prohibition 
operates  to  render  it  unlawful  for  one  party  to  perform  his  bar- 
gain, from  the  cases  where  the  prohibition  operates  to  destroy  the 
benefit  which  the  party  expected  to  receive  as  compensation  for 
the  burden  of  performing  his  side  of  the  bargain.  The  case  of 
Federal  Sign  System  v.  Palmer,^^  is  useful  for  purposes  of  illustra- 
tion.   Plaintiff  leased  an  electric  sign  to  the  defendant  who  under- 

"Public  Service  Com.  v.  Brooklyn  Hts.  R.  (1918)  105  Misc.  254,  172 
N.  Y.  Supp.  790. 

""Cases  where  governmental  action  has  assumed  the  form  of  laws  or 
proclamations  against  trading  with  the  enemy  are  not  treated  herein.  See 
supra,  footnote  3. 

"(1919)  176  N.  Y.- Supp.  565. 
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took  to  pay  a  monthly  rental.  An  order  of  the  Fuel  Administrator 
subsequently  made  it  unlawful  to  light  the  sign  except  on  Saturday 
nights.  Held,  this  does  not  dissolve  the  contract  nor  absolve  the 
defendant  from  the  duty  to  pay  the  rental. ^^  It  is  obvious  that 
performance  was  not  rendered  illegal.  Performance  consisted  in 
paying  rent.  But  the  expected  reimbursement  for  that  perform- 
ance, the  increase  in  the  defendant's  business  from  the  display  of 
his  advertisement,  was  wholly  lost.  If  S,  a  seller  of  goods,  con- 
tracts with  A,  an  advertising  agent,  that  the  latter  will  display  S's 
name  and  place  of  business  in  electric  lights,  and  A  is  prevented 
by  the  order  of  the  Fuel  Administrator  from  using  electricity  for 
such  a  purpose,  A  is  not  liable  to  S  for  breach  of  contract.''^ 

If  the  parties  contract  for  the  sale  by  one  and  purchase  by  the 
other  of  an  article  for  export  from,"*  let  us  say,  England  to  Amer- 
ica, or  of  an  article  to  be  delivered  in  America  after  export  from 
England, •''^  or  of  articles  to  be  manufactured  from  materials  which 
have  to  be  imported  from  abroad,^"  the  problem  is  not  so  easy  of 
solution,  since  certain  courts  have  seen  fit  to  make  a  very  uncertain 
element,  namely,  the  probable  length  of  the  duration  of  the  embargo, 
a  controlling  circumstance. 

"The  leading  English  case  on  this  point  is  in  accord  in  principle.  Leiston 
Gas  Co.  V.  Leiston-cum-Sizewell  Urban  District  Council  (1916)  2  K.  B. 
428.  The  defendant,  having  contracted  to  buy  a  certain  minimum  quantity 
of  gas  from  the  plaintiff  (who  had  installed  an  expensive  plant  in  the  town) 
was  held  liable  for  that  amount  even  after  enemy  operations  and  govern- 
ment defensive  measures  had  caused  the  lighting  of  lamps  to  be  forbidden. 
But  the  purchase  of  gas  which,  rather  than  the  lighting  of  lamps,  was  the 
performance  undertaken  by  the  defendant  was  still  legal. 

Both  of  these  cases  are  in  seeming  conflict  with  Krell  v.  Henry  (1903) 
2  K.  B.  740,  but  this  is  a  necessary  result  where  the  ratio  (which,  we  have 
submitted,  is  a  theory  of  disturbance  of  balance)  involves  inevitably  the 
determination  of  questions  of  degree.  In  the  Palmer  case  the  defendant 
could  still  light  his  sign  once  a  week;  in  the  Leiston  case  the  defendant 
could  still  burn  gas  indoors. 

In  Scottish  Nav.  Co.  v.  Souter  &  Co.  (1917)  1  K.  B.  222,  237,  Swinfen- 
Eady,  L.  T.,  said :  "It  is  the  further  performance  of  the  contract  by  one 
party  which  formed  the  consideration  for  the  payment  by  the  other,  which 
has  become  impossible  and  this  effects  a  dissolution  of  the  contract." 

"Cf.  American  Mercantile  Exchange  v.  Blunt  (1906)  102  Me.  128,  66 
Atl.  212;  The  Stratford,  Inc.  v.  Seattle  Brewing  &  Malting  Co.  (1916)  94 
Wash.  125,  162  Pac.  31  ;  Woodfield  S.  S.  Co.  v.  Thompson  &  Sons  (1919) 
35  T.  L.  R.  527.  In  this  last  case,  after  defendant  had  undertaken  to  build 
a  ship  for  plaintiff  according  to  specifications,  an  executive  order  made  it 
unlawful  to  build  any  but  standard  ships.  Held,  the  contract  is  dissolved. 
See  also  Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.  (1918)  A.  C.  119. 

""Andrew  Millar  &  Co.  v.  Taylor  &  Co.   (1916)    1   K.  B.  402. 

'"Roessler  &  Hasslacher  Chemical  Co.  v.  Standard  Silk  Dyeing  Co. 
(1918)    254  Fed.  777,  certiorari  denied    (1919)    250  U.  S.  663. 

""E.  Hulton  &  Co.  7'.  Chadwick  &  Taylor  (1918)  34  T.  L.  R.  230;  Scho- 
field  &  Co.  V.  Maple  Mill  (1918)  34  T.  L.  R.  423. 


I 


422  COLUMBIA  LAW  REVIEW 

Andrew  Millar  &  Co.  v.  Taylor  &  Co.^'  was  a  case  involving 
the  sale  of  confectionery  for  export.  After  the  contract  had  been 
made,  the  export  of  sugar  was  prohibited.  The  confectionery  was 
made  with  sugar.  The  sellers  thereupon  cancelled  their  orders. 
Ten  days  later  the  ban  on  exporting  sugar  was  lifted.  The  sellers 
when  sued  by  the  buyers  for  non-delivery  alleged  the  contract  had 
been  dissolved  by  the  prohibition.  Though  the  High  Court  of  Jus- 
tice found  for  the  sellers  and  ruled  that  the  length  of  the  embargo 
was  immaterial,^^  yet  the  Court  of  Appeal  directed  a  reversal,  and 
held  that  the  sellers  should  have  waited  a  reasonable  time  before 
repudiating  their  contracts. 

While  on  its  facts  this  decision  accomplishes  no  unjust  results, 
yet,  it  is  submitted,  it  involves  the  use  of  the  wisdom  that  comes 
after  the  event,  and  erects  no  unequivocal  criterion  which  parties 
may  employ  as  a  guide  to  future  conduct. ^^  To  quote  Lord 
Sumner:*" 

"In  any  case  its  application  would  lead  to  the  interpolation  of  a 
period  of  suspense  during  which  neither  party  could  be  certain  of 
his  rights  until  the  course  of  events  determined  the  speculation  in 
one  way  or  the  other.  As  Scrutton,  L.  J.  (then  Scrutton,  J.)  well 
observes  in  Embiricos  v.  Sydney  Reid  &  Co.*^  'commercial  men 
must  not  be  asked  to  wait  until  the  end  of  a  long  delay  to  find  out 
from  what  in  fact  happens  whether  they  are  bound  by  a  contract  or 
not'  ". 

A  different  and  better  rule  was  laid  down  in  Metropolitan 
Water  Board  v.  Dick,  Kerr  &  Co.*-  In  this  case  defendants- 
respondents  undertook  to  construct  a  reservoir,  but  performance 
was  interrupted  by  an  order  to  cease  work  issued  by  the  Minister 
of  Munitions.  The  contract  provided  that  if  completion  of  the 
work  was  delayed  by  contingencies  beyond  the  control  of  the  par- 

"'(1916)  1  K.  B.  402. 

="(1915)  Weekly  Notes,  116. 

^  "Parties  contemplating  a  commercial  dealing  consult  a  lawyer  a  hun- 
dred times  in  advance  of  action  for  every  time  they  consult  him,  after  the 
contract  is  made  and  broken,  to  represent  them  in  litigation.  What  business 
men  need  is  a  rule  of  law  which  a  lawyer  can  give  them  when  they  consult 
him  and  upon  which  they  can  act  with  ease  and  certainty."  J.  H.  Beale, 
What  Law  Governs  the  Validity  of  a  Contract,  23  Harvard  Law  Rev.  1, 
264.  And  see  Pound,  Juristic  Science  and  Law%  31  Harvard  Law  Rev.  1047, 
n.  24. 

^^Watts,  Watts  &  Co  v.  Mitsui  &  Co.  (1917)  A.  C.  227,  245. 

^'(1914)  3  K.  B.  45,  54. 
"(1918)  A.  C.  119. 
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ties,  the  plaintiff's  engineer  might  grant  an  extension  of  time.  But 
the  House  of  Lords  held  that  the  order  in  question  dissolved  the 
contract.     The  Lord  Chancellor,  Finlay,  said : 

"This  is  not  a  case  of  a  short  and  temporary  stoppage,  but  of  a 
prohibition  in  consequence  of  war,  which  has  already  been  in  force 
for  the  greater  part  of  two  years,  and  will,  according  to  all  appear- 
ances, last  as  long  as  the  war  itself,  as  it  was  the  result  of  the 
necessity  of  preventing  the  diversion  to  civil  purposes  of  labour 
and  material  required  for  purposes  immediately  connected  with  the 
war.     *     *     * 

"The  effect  of  the  prohibition  may  be  that  the  works  cannot  be 
resumed  until,  at  all  events,  the  greater  part  of  the  six  years  has 
expired,  and  by  that  time  all  conditions  as  regards  labour  and 
materials  may  be  absolutely  different."*' 

In  short,  while  performance  may  be  excused  while  the  prohibition 
lasts,  yet  dissolution  of  the  contract  is  effected  only  if  the  causes 
of  the  prohibition  are  causes  whose  duration  is  speculative,**  or  if 
the  circumstances  under  which  performance  would  eventually 
again  become  permissible  would  be  absolutely  different*'  from  the 
circumstances  existing  during  the  period  in  which,  in  the  normal 
course  of  events,  performance  would  have  taken  place. 

There  are  few  reported  American  decisions  bearing  on 
embargoes  as  a  defense  to  an  action  for  breach  of  contract. 

In  Thaddcus  Dazids  Co.  v.  Hoffmann-La  Roche  Chemical 
Works*'^  the  seller  was  sued  for  non-delivery  of  carbolic  acid. 
The  contract  provided  that  contingencies  beyond  the  control  of  the 
parties  should  allow  cancellation  of  the  contract.  When  the  war 
broke  out  embargoes  were  placed  upon  the  exportation  of  carbolic 
acid  by  various  European  countries.  The  buyer  was  willing  to 
accept  domestic  products,  but  the  contract  was  silent  on  the  matter 

"Ibid.,  pp.  125-126. 

**  "It  is  impossible  for  any  court  to  speculate  as  to  the  duration  of  the 
war".  Per  Viscount  Haldane,  Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Petro- 
leum Products  Co.  (1916)  2  A.  C.  397,  411.  See  also  a  similar  observation 
by  McKenna,  J.,  in  Allanwilde  Transport  Corporation  v.  Vacuum  Oil  Co. 
(1919)  248  U.  S.  377,  386,  39  Sup.  Ct.  147. 

*°See  Jackson  v.  Union  Marine  Ins.  Co.  (1874)  L.  R.  10  C.  P.  125  and 
observations  on  the  ratio  decidendi  of  this  case  in  Mackinnon,  Effect  of 
War  on  Contract,  14.  See,  further  Erdreich  v.  Zimmermann  (1919)  190 
App.  Div.  443,  451,  179  N.  Y.  Supp.  829;  Earn  Line  S.  S.  Co.  v.  Sutherland 
S.  S.  Co.  (C.  C.  A.,  2nd  Cir.  1920)  63  N.  Y.  L.  J.  1. 

**(1917)  178  App.  Div.  855,  166  N.  Y.  Supp.  179,  reversing  (1916)  97 
Misc.  33,  160  N.  Y.  Supp.  973. 
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and  did  not  stipulate  for  imported  products.  Held,  the  seller's 
non-performance  is  not  excused.^' 

In  Roessler  &  Hasslacher  Chemical  Co.  v.  Standard  Silk  Dye- 
ing Co./^  the  seller  sued  on  a  contract  to  supply  dyestuffs  entered 
into  in  1915  (for  delivery  during  1915)  containing  a  proviso  excus- 
ing seller  from  liability  if  performance  should  be  prevented  by 
"causes  beyond  their  control,  including  *  *  *  war."  A  British 
Order  in  Council  forbade  the  export  of  dyestuffs  from  Germany. 
Held,  reversing  the  court  below,*^  the  seller  is  excused  from 
further  performance. 

There  is,  nevertheless,  nothing  in  the  Roessler  case  to  upset  the 
general  rule  that  intervening  illegality  caused  by  change  in  foreign 
law  is  no  defense  to  an  action  for  breach  of  contract.^** 

2.  License  Requirements. 

If  the  governmental  action  assumes  the  form,  not  of  an  abso- 
lute prohibition,  but  of  an  imposition  of  a  license  requirement,  the 
result  is  that  the  party  whose  performance  thus  becomes  condi- 
tioned must  assume  the  burden  of  attempting  to  get  a  license.  If 
the  license  is  refused,  the  rules  are  the  same  as  in  cases  of  absolute 
prohibition. 

In  Anglo-Russian  Merchant  Traders  v.  Batt  &  Co.,^^  Viscount 
Reading  said : 

"In  my  opinion  the  implied  obligation  is  no  higher  than  that  the 
sellers  shall  use  their  best  endeavors  to  obtain  a  permit.     *     *     * 

"The  buyers  contend  that  the  ihiplied  obligation  is  that  the 
sellers  will  obtain  a  license  to  ship,  and  that  if  they  do  not  they  will 
pay  damages.     That  is  to  say,  that  the  obligation  to  ship  is  absolute. 

*'Accord,  Southern  Rice  Sales  Co.  v.  Held  (1917)  56  N.  Y.  Law.  Journ. 
1913;  Richards  &  Co.  z:  Wreschner  (1915)  156  N.  Y.  Supp.  1054,  aff"d  on 
opinion  below,  (1916)  174  App.  Div.  484,  158  N.  Y.  Supp.  1129;  Thomson 
&  Stacy  Co.  V.  Evans,  Coleman  &  Evans  (1918)  100  Wash.  277,  170  Pac.  57a 

See,  however,  Davison  Chemical  Co.  v.  Baugh  Chemical  Co.  (1918) 
133  Md.  203,  104  Ail.  404,  decision  modified  (1919)   106  Atl.  269. 

"(1918)  254  Fed.  777',  certiorari  denied  (1919)  250  U.  S.  663. 

"The  District  Court  had  held  the  seller  liable  on  the  ground  that  "war" 
meant  a  war  in  which  the  United  States  might  be  a  party.  (1917)  244 
Fed.  250. 

'"Tweedie  Trading  Co.  v.  McDonald  (1902)  114  Fed.  985.  See,  how- 
ever, The  Adriatic  (1919)  258  Fed.  902;  Earn  Line  S.  S.  Co.  v.  Sutherland 
S.  S.  Co.  (C.  C.  A.,  2nd  Cir.  1920)  63  N.  Y.  L.  J.  1. 

Cases  on  the  effect  of  requisitions  on  time  charter-parties  and  other 
contracts  are  discussed  infra.  Sub-sec.  4. 

"(1917)  2  K.  B.  679,  685-686. 
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In  my  opinion,  if  it  were  an  absolute  obligation,  it  would  be  con- 
trary to  the  law  of  England  which  governs  the  case.  There  was 
at  the  time  of  making  the  contract,  and  at  all  material  times,  a 
prohibition  against  the  export  of  aluminum  except  under  a  license. 
If  a  license  cannot  be  obtained  aluminum  cannot  be  shipped,  and  I 
cannot  see  why  the  law  should  imply  an  absolute  obligation  to  do 
that  which  the  law  forbids.  A  shipment  contrary  to  the  prohibi- 
tion would  be  illegal,  and  an  absolute  obligation  to  ship  could  not 
be  enforced.  I  cannot  agree  that,  in  order  to  give  to  the  contract 
its  business  efficacy,  it  is  a  necessary  implication  that  the  sellers 
undertook  an  absolute  obligation  to  ship  whether  a  license  was  or 
was  not  obtained.  A  party  to  a  contract  may  warrant  that  he  will 
obtain  a  license,  but  no  such  term  can  be  implied  in  this  case."^^ 

If  the  license  requirement  does  not  affect  the  i>arty's  obligation 
under  the  contract  but  only  the  value  to  him  of  the  other  party's 
performance,  his  inability  to  obtain  a  license  is  no  reason  for 
repudiating  the  contract.  Thus  in  Cooper  v.  Mundial  Trading 
Co.^^  the  buyer's  purpose  to  export  to  British  Columbia  was  frus- 
trated by  his  inability  to  procure  from  the  United  States  Govern- 
ment the  necessary  export  license.  But  his  obligation  to  receive 
and  pay  for  the  goods  subsisted,  and  he  was  held  liable  for  a  breach 
of  it.     The  case  is  analogous  to  Federal  Sign  Co.  v.  Palmer^* 

3.  Price  Fixing. 

We  now  come  to  cases  where  governmental  action  has  affected 
not  the  legality  or  permissibility  of  performance  but  the  amount  of 
performance. 

If  the  War  Labor  Board  orders^^  a  traction  company  to  grant 

"See  also  Mitchell  Cotts  &  Co.  v.  Steel  Bros.  &  Co.  (1916)  2  K.  B.  610, 
which  held  the  charterer  liable  to  the  owners  of  a  vessel  for  delay  due 
to  charterer's  inability  to  procure  the  requisite  government  license  to  dis- 
charge a  cargo  of  rice  at  the  Piraeus,  the  ratio  decidendi  being  (p.  614)  that 
the  charterer  "undertakes  that  he  will  not  ship  goods  likely  to  involve  un- 
usual danger  or  delay  to  the  ship  without  communicating  to  the  owner" 
and,  presumably,  obtaining  his  assent. 

"(1918)  105  Misc.  58,  172  N.  Y.  Supp.  378,  aff'd.  without  opinion  (1919) 
188  App.  Div.  919,  176  X.  Y.  Supp.  894.  Cf.  Commoss  -.■.  Pearson  (1920) 
90  App.  Div.  699,  180  N.  Y.  Supp.  482. 

^Supra,  footnote  31. 

'^Its  recommendations  have,  as  a  practical  matter,  the  force  of  orders. 
The  Court  in  Columbus  Rv.  Power  &  Lt.  Co.  v.  City  of  Columbus  (1918) 
253  Fed.  499,  aff'd.  (1919)  249  U.  S.  399  uttered  a  dictum  on  the  proper 
construction  of  the  Lever  Act  (40  Stat.  276,  §  12)  and  said  (p.  510)  :  "If 
something  is  not  done,  no  gift  of  prophecy  is  required  to  foresee  that  the 
recommendation  of  the  National  War  Labor  Board  will  be  acted  upon, 
narnely,  that  the  President  of  the  United  States,  as  Commander  in  Chief 
of  its  armed  forces,  by  virtue  of  the  powers  inherent  in  his  office  and  con- 
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an  increase  of  wages  to  its  employees,  the  rate  provisions  in  the 
company's  franchise  remain  in  force. ^®  This  is  because  the  govern- 
mental action  does  not  operate  upon  any  of  the  terms  of  the  con- 
tract between  the  city  and  the  company.  But  if  B  and  S  make  a 
contract  for  the  sale  of  a  commodity  at  one  price  and  the  govern- 
ment prescribes  another  price,  the  situation  may  not  be  without 
important  legal  consequences. 

Practically  all  the  American  cases  on  price  fixing  have  arisen  in 
consequence  of  the  Lever  Act,°^  which  authorized  the  President  to 
fix  prices  of  coal,  copper,  wheat  and  other  articles  of  peculiar 
importance  in  war-time. ^^  The  twenty-fifth  section  of  the  Act^"* 
provides : 

"The  maximum  prices  so  fixed  and  published  shall  not  be  con- 
strued as  invalidating  any  contract  in  which  prices  are  fixed,  made 
in  good  faith  prior  to  the  establishment  and  publication  of  maximum 
prices  by  the  commission." 

This  section  has  prevented  the  rise  of  controversies  over  the 
enforcibility  of  pre-existing  contracts  in  which  a  definite  price  was 
stipulated. 

The  case  of  Boret  v.  Vogelstein  &  Co.,^^  held  that,  if  the 
parties  to  the  contract  provided  for  sale  at  market  prices  as  shown 
by  the  publication  of  a  list  of  market  prices  in  a  specified  trade 
periodical,  the  fact  that  market  prices  are  henceforth  prices  fixed 
by  the  government  does  not  dissolve  the  contract.  The  Court 
said  :"'i 

"The  contract  was  entered  into  after  all  the  great  powers  except 
the  United  States  had  become  involved  in  the  war  with  Germany. 
It  was  to  extend  eight  years.     The  parties  must  have  contemplated 

ferred  by  Congress,  will  seize  and  operate  the  street  railway  at  rates  yet 
to  be  fixed.  Such  a  shifting  of  duty  and  of  responsibility  would  not  be 
creditable  to  the  people  of  a  self-governing  city,  nor  to  the  business  man- 
agement of  an  efficient  public  service  corporation." 

'Tolumbus  Ry.  Power  &  Lt.  Co.  v.  City  of  Columbus  (1919)  249  U.  S. 
399,  414. 

^'40  Stat.  276,  August  10,  1917.  For  an  account  of  the  action  of  various 
administrative  boards  thereunder,  see  L.  H.  Hancy,  Price  Fixing  in  the 
United  States  During  the  War,  34  Pol.  Sci.  Quar.  104,  262,  434.  Note  also 
39  Stat.  213,  39  Stat.  649  and  39  Stat.  1168. 

'*The  power  to  fix  prices  of  such  articles  is  within  the  war  powers  of 
the  President.  United  States  v.  Pennsylvania  Central  Coal  Co.  (1918)  256 
Fed.  703. 

"40  Stat.  286. 

'^0919)  188  App.  Div.  605,  177  N.  Y.  Supp.  402. 

"'Ibid.,  p.  611. 
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that  unusual  and  abnormal  market  conditions  would  be  occasioned 
by  the  war,  and  that  there  was  a  possibility  of  the  United  States 
becoming  involved,  and  that  the  performance  of  the  contract  might 
have  been  rendered  difficult  or  burdensome."®^ 

Another  question  arises  when  a  jobber  who  has  acquired  a 
quantity  of  coal  at  a  figure  in  excess  of  a  subsequently  fixed  price 
and  who  at  the  time  of  the  price  fixing  has  made  no  contracts  for 
the  resale  of  his  coal,  proposes  to  make  a  contract  for  its  sale  at  a 
figure  in  excess  of  the  fixed  price.  Paragraph  11  of  the  Fuel 
Administration  Regulations,  October  6,  1917,  allows  resale  under 
such  conditions  at  a  price  which  shall  not  exceed  the  fixed  price 
by  any  amount  other  than  the  jobber's  commission,  the  commission 
itself  being  fixed  by  executive  order  of  August  23,  1917.  Is  the 
regulation  valid? 

A  justice  of  the  City  Court  of  New  York  declared  obiter  that 
it  was  not,  saying: 

"*  *  *  I  think  it  is  only  proper  for  me  to  say  that  in  my 
judgment,  such  a  regulation  could  not  be  deemed  retroactive;  but 
if  it  is  so  unfortunately  worded  as  to  imply  that  it  is  retroactive, 
then  and  in  that  event  it  must  be  held  void  and  illegal  and  con- 
trary to  the  congressional  act  of  August  10,  1917,  and  the  executive 
orders  thereunder.  I  have  studied  with  some  care  both  the  con- 
gressional act  and  the  executive  orders  of  the  President,  but  I  can- 
not find  anything  in  them  which  could  compel  legitimate  jobbers 
in  fuel  to  sell  coal  at  prices  less  than  the  purchase  prices  bona  fide 
paid  by  the  said  jobbers  to  the  mines.  If  there  were  anything  in 
them  to  that  effect,  it  would  be  void  and  unconstitutional."®^ 

4.  Requisitioi^s. 

The  situation  is  diflferent  where  the  government  has  exercised 
its  power"*  to   requisition   property,   such  as   ships   or   factories. 

'^he  case  contains  (p.  612)  the  following  dictum :  "If  the  contract  had 
fixed  the  price  of  copper  at  a  higher  figure  than  twenty-three  and  one-half 
cents  and  the  government  of  the  United  States  had  thereafter  legally  fixed 
the  price  at  twenty-three  and  one-half  cents  and  forbidden  sales  at  any 
other  price,  the  contract  would  have  been  rendered  illegal  and  unenforc- 
ible."  It  is  submitted  that  the  dictum  disregards  Sec.  25  of  the  Lever 
Act,  supra,  footnote  59.  See  also  Majestic  Coal  Co.  v.  Bush  &  Co.  (1918) 
171  N.  Y.  Supp.  662,  infra,  footnote  63. 

"Majestic  Coal  Co. -^v  Bush  &  Co.   (1918)   171  N.  Y.  Supp.  662,  667. 

See  also  West  Virginia  Traction  &  El.  Co.  v.  Elm  Grove  Mining  Co. 
(1918)  253  Fed.  772,  776;  Lysle  Milling  Co.  v.  Sharp  (Mo.  App.  1918)  207 
S.  W.  72;  Mario  TapparelU  Co.  v.  Gosselin  Corp.  (1919)  174  N.  Y. 
Supp.  636. 

"See  Morris  Cohn,  Power  of  the  United  States  in  War-Time  as  to 
Taking  Property,  53  Amer.  Law  Rev.  87. 
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Cases  arising  from  such  governmental  action  are  to  some  extent 
analogous  to  the  cases  on  prohibitions.  It  might  well  be  said  of 
Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.,^^  that  there  the 
government  had  requisitioned  all  the  labor  and  materials  so  that 
it  was  impossible  as  a  matter  of  law  for  the  defendant  to  perform. 
The  words  of  Finlay,  L.  C,  already  quoted,®®  are  quite  apposite 
here.  But  an  important  difference  is  that  in  the  prohibition  cases 
performance  is  made  illegal,  whereas  in  the  requisition  cases  it  is 
not  rendered  illegal  but,  by  reason  of  the  transfer  of  certain  prop- 
erty from  the  party's  control  into  that  of  the  goverimient,  it  tends 
to  become  impossible.®^ 

Whether  impossibility  as  a  matter  of  law  may  properly  be  said 
in  a  particular  case  to  have  resulted  depends  on  the  duration  of  the 
requisition  ( whether  the  res  can  be  or  is  likely  ever  to  be  restored 
to  its  owner),  the  effect  of  the  lapse  of  time  upon  the  contract,  and 
on  the  degree  of  approximation  of  the  circumstances  likely  to  be 
prevailing  when,  if  ever,  performance  again  becomes  possible,  to 
those  prevailing  just  prior  to  the  requisition. 

In  Tamplin  S.  S.  Co.  v.  Anglo-Mexican  Petroleum  Products 
Co.,^^  a  time  charter-party  entered  into  December  4,  1912,  to  run 
five  years  was  held  not  dissolved  by  the  fact  that  the  Admiralty 
had  requisitioned  the  vessel  in  December,  1914,  and  converted  her 
into  a  troop-ship  by  making  extensive  alterations.  Their  IvOrdships 
were  divided  three  to  two.  Earl  Loreburn  (with  whom  Parker, 
L.  J.,  and  Buckmaster,  L.  C,  concurred)  said  :®^ 

"Taking  into  account,  however,  all  that  has  happened,  I  cannot 
infer  that  the  interruption  either  has  been  or  will  be  in  this  case 
such  as  makes  it  unreasonable  to  require  the  parties  to  go  on. 
There  may  be  many  months  during  which  this  ship  will  be  avail- 
able for  commercial  purposes  before  the  five  years  have  expired. 
Ii  might  be  a  valuable  right  for  the  charterer  during  those  months 
to  have  the  use  of  this  ship  at  the  stipulated  freight.  Why  should 
he  be  deprived  of  it?  No  one  can  say  that  he  will  or  will  not 
regain  the  use  of  the  ship,  for  it  depends  upon  contingencies  which 
are  incalculable.     The  owner  will  continue  to  receive  the  freight 

"(1918)  A.  C.  119,  supra,  footnote  42. 

''Supra,  footnote  43. 

""See  Earn  Line  S.  S.  Co.  v.  Sutherland  S.  S.  Co.  (C.  C.  A..  2nd  Cir. 
1920)  63  N.  Y.  L.  J.  1.  The  analogy  to  cases  where  property  has  been 
destroyed  does  not  truly  exist  unless  the  property  requisitioned  is  to  be 
consumed,  e.  g.,  when  it  is  grain. 

"(1916)  2  A.  C.  397. 

"Ibid.,  p.  405. 
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he  bargained  for  so  long  as  the  contract  entitles  him  to  it,  and  if, 
during  the  time  for  which  the  charterer  is  entitled  to  the  use  of 
the  ship,  the  owner  received  from  the  Government  any  sums  of 
money  for  the  use  of  her,  he  will  be  accountable  to  the  charterer."^** 

The  Tamplin  case  was  distinguished  in  Metropolitan  Water 
Board  v.  Dick,  Kerr  &  Co.,^^  Lord  Dunedin  saying : 

"No  one  was  hurt  by  the  continuance  of  the  charter,  and  if  the 
Government  relinquished  the  ship  there  was  no  reason  why  the 
charter  should  not  be  effective  for  the  remaining  period  of  its 
duration,  which  might  be  considerable.  But  suppose  the  facts  had 
been  slightly  different.  Suppose  the  Government  had  taken  the 
ship,  and  had  said  they  would  pay  nothing — a  proceeding  within 
their  powers'^ — and  then  suppose  that  the  owner  had  sued  the 
charterer  for  the  hire  during  the  period  while  the  Government  kept 
the  ship.  What  then?  I  may  be  wrong  but  it  seems  to  me  it  would 
have  fallen  within  the  lines  of  Horlock  v.  Beal."'^ 

It  is  significant  that  in  the  Tamplin  case  it  was  the  owner  who 
brought  a  special  case  to  have  the  contract  declared  dissolved.  As 
the  Government  award  could  under  English  law  have  been  appor- 
tioned between  owner  and  charterer,^*  it  is  arguable  that  there  was 
no  sufficient  disturbance  of  balance  to  cause  a  dissolution  of  the 
contract.  But  the  vital  factor  was  the  likelihood  that  the  ship 
would  some  day  be  turned  back  to  her  owners ;  and  the  court 
seemed  to  think  that  as  the  charterer  evinced  a  desire  to  chance  it, 
and  as  the  owner  could  not  possibly  be  harmed  by  such  conduct,  the 
charterer's  interest  in  the  contract  should  not  be  cut  off  against 
his  will." 

It  is  also  significant  that  at  the  time  of  the  requisition  the 

"Accord,  Modem  Transport  Co.  v.  Duneric  S.  S.  Co.  (1917)  1.  K.  B. 
370. 

"(1918)  A.  C.  119,  129,  supra,  footnote  42. 

"See  W.  S.  Holdsworth,  Power  of  the  Crown  to  Requisition  British 
Ships,  35  Law  Quarterly  Rev.  12. 

"(1916)  1  A.  C.  486.  This  case  held  that  the  hostile  detention  of  a 
British  ship  at  Hamburg  dissolved  seamen's  contracts. 

''Apportionment  is  proper  if  the  charter  is  suspended  and  not  dissolved. 
Chinese  Mining  &  Engineering  Co.  v.  Sale  &  Co.  (1917)  2  K.  B.  599.  See 
also  British  Bema  Motor  Lorries  Ltd.  v.  Inter-Transport  Co.  (1915)  31 
T.  L.  R.  200. 

'*The  contention  that  this  is  an  instance  of  the  sporting  theory  of  justice 
cannot  be  denied. 

To  give  the  charterer  alone,  and  not  the  owner,  the  right  to  disaffirm 
was  called  "obviously  unfair"  in  Earn  Line  S.  S.  Co.  v.  Sutherland  S.  S. 
Co.  (1918)  254  Fed.  126,  132,  aff'd.  (C.  C.  A.,  2nd  Cir.  1920)  63  N.  Y. 
L.  J.  1. 
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charter  had  still  several  years  to  run.     In  a  later  case,  Bailhache, 
J.,  made  the  following  observation  -P 

"Whether  in  a  given  case  the  doctrine  of  frustration  of  adven- 
ture is  to  be  applied  to  a  particular  time  charter-party  depends 
upon  the  circumstances.  The  main  consideration  is  the  probable 
length  of  the  total  deprivation  of  use  of  the  vessel  as  compared 
with  the  unexpired  duration  of  the  charter-party."^'^ 

In  Heilgers  &  Co.  v.  Cambrian  Steam  Navigation  Co.,^^  the  ship 
was  requisitioned  three  months  after  it  had  entered  on  the  charter, 
the  duration  of  which  was  to  be  about  fifteen  months.  The  char- 
terer, learning  that  the  Government  was  paying  the  owner  a  sum 
in  excess  of  the  rate  named  in  the  charter-party  sued  to  have  the 
contract  declared  still  in  existence  and  to  compel  defendant  to 
pay  to  the  plaintiff  the  diflFerence  between  the  government  rate  and 
the  contract  rate.  The  High  Court  of  Justice^*  held  that  the 
doctrine  of  frustration  of  adventure  applied  and  that  the  action 
failed.    The  Court  of  Appeal  dismissed  the  appeal. 

But  if  the  parties,  foreseeing  the  possibility  of  a  requisition, 
provide  that  the  duty  upon  the  charterer  to  pay  hire  "shall  cease 
for  such  period",  a  subsequent  requisition  will  not  dissolve  the 
contract  but  will  merely  suspend  it.®*^ 

In  Skipton,  Anderson  &  Co.  v.  Harrison,^^  a  specific  parcel 
of  wheat  was  the  subject  of  an  executory  contract  of  sale.  It  was 
held  that  the  contract  was  dissolved  by  the  action  of  the  Govern- 

"Anglo-Northern  Trading  Co.  v.  Jones  (1917)  2  K.  B.  78,  84.  The 
Court  of  Appeal  affirmed  the  decision,  substantially  on  the  opinion  of  the 
court  below:  (1918)  1  K.  B.  372. 

"Bailhache,  J.,  went  on  to  say:  "The  question  would  thus  be:  What  esti- 
mate would  a  reasonable  man  of  business  take  of  the  probable  length  of  the 
withdrawal  of  the  vessel  from  service  with  such  materials  as  were  before 
him,  including,  of  course,  the  cause  of  the  withdrawal?  And  it  would  be 
immaterial  whether  his  anticipation  were  justified  or  falsified  by  the  event" 

"(1917)  34  T.  L.  R.  72. 

"(1917)  33  T.  L.  R.  348. 

'"Omnium  d'Entreprises  z^  Sutherland  (1919)  1  K.  B.  618.  It  is  difficult 
to  reconcile  this  case  with  the  earlier  case  of  Bank  Line  v.  Capel  &  Co. 
(1919)  A.  C.  435,  which  held  that  requisition  dissolved  a  charter-party 
made  in  1915  and  containing  a  proviso  to  this  effect;  "Charterers  to  have 
option  of  cancelling  this  charter-party  should  steamer  be  commandeered  by 
Government  during  this  charter."  The  proviso  was  construed  not  to  mean 
that  the  consent  of  charterer  was  necessary  to  cancellation. 

"(1915)  3  K.  B.  676.  Accord.  Lipton  v.  Ford  (1917)  2  K.  B.  647.  Com- 
pare Salembier,  Levin  &  Co.  v.  North  Adams  Mfg.  Co.  (1919)  178  N.  Y. 
Supp.  607;  Crown  Embroidery  Works  i>.  Gordon  (1920)  190  App.  Div. 
472,  180  N.  Y.  Supp.  158;  Barish  v.  Brander  (1920)  180  N.  Y.  Supp.  447; 
Atlantic  Steel  Co.  v.  Campbell  Co.   (1919)  262  Fed.  555. 
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ment  in  requisitioning  the  wheat  before  the  time  for  the  passing 
of  title  to  the  buyer. 

The  Enghsh  cases  draw  a  distinction  between  voyage  and  time 
charter-parties,  and  are  more  disposed  to  hold*^  that  dissolution 
results  from  requisition  in  the  case  of  a  voyage®^  than  in  the  case 
of  a  time  charter-party.  A  recent  Federal  decision,®*  however, 
holds  that  both  types  of  charter-parties  are  governed  by  the  same 
rule,  the  Court  (Rose,  D.  J.)  phrasing  the  rule  as  follows: 

"That  in  one  case,  as  in  the  other,  the  question  is  whether,  after 
the  government  has  acted,  the  contract  is  still  capable  of  execution 
in  such  a  way  that  the  purpose  of  neither  party  in  making  it  has 
become  in  a  substantial  sense  impossible.  If  it  is,  the  contract  still 
lives,  although  some  adjustment  of  rights  under  it  may  be 
required."*' 

In  the  last  analysis,  it  is  submitted  that  the  Lord  Chancellor's 
words  in  Metropolitan  Water  Board  v.  Dick,  Kerr  &  Co.,  already 
quoted,®^  are  an  expression  both  sound  in  principle  and  accurately 
reflective  of  the  present  state  of  the  law.  In  harmony  with  them 
is  the  following  statement  of  Bradley,  J.,  in  New  York  Life  Insur- 
ance Co.  v.  Statharn:^'' 

"The  truth  is,  that  the  doctrine  of  the  revival  of  contracts  sus- 
pended during  the  war  is  one  based  on  considerations  of  equity  and 
justice  and  cannot  be  invoked  to  revive  a  contract  which  it  would 
be  unjust  or  inequitable  to  revive.''**® 

"Relying  on  the  decision  in  Jackson  v.  Union  Marine  Ins.  Co.  (1874) 
L.  R.  10  C.  P.  125.     And  see  Jurid.  Rev.  104. 

"Lloyd  Royal  Beige  Societe  Anonyme  v.  Stathatos  (C.  A.  1917)  34 
T.  L.  R.  70.     But  see  Bank  Line  Capel  Co.  supra,  footnote  80. 

""The  Isle  of  Mull  (1919)  257  Fed.  798.  This  case  is  opposed. to  Farm 
Line  S.  S.  Co.  v.  Sutherland  S.  S.  Co.  (C.  C.  A.,  2nd  Cir.  1920)  63 
N.  Y.  L.  J.  1,  holding  time  charter  dissolved  by  requisition. 

"(1919)  257  Fed.  at  p.  803. 

'"Supra,  footnote  43. 

"(1876)  93  U.  S.  24,  32.  The  Justice  indulges  in  the  following  reductio 
ad  absurdum :  "If  a  Texas  merchant  had  contracted  to  furnish  some 
Northern  explorer  a  thousand  cans  of  preserved  meat  on  a  certain  day,  so 
as  to  be  ready  for  his  departure  for  the  North  Pole,  and  was  prevented 
from  furnishing  it  by  the  civil  war,  would  the  contract  still  be  good  at  the 
close  of  the  war  five  years  afterwards  and  after  the  return  of  the  expedi- 
tion?"   93  U.  S.  at  p.  32.     See  also  cases  cited  in  footnote  45,  supra. 

"See  also  C.  N.  Gregory,  Effect  of  War  on  the  Operation  of  Statutes  of 
Limitation  28  Harvard  Law  Rev.  673. 

Cases  involving  the  dissolution  of  executory  contracts  with  persons 
becoming  alien  enemies  prior  to  completion  of  performance  are  dealt  with 
in  Trotter,  Contracts  During  and  After  War  (3rd  ed.)  61-92. 
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5.     Preferences. 

The  Navy  Appropriation  Act^®  empowers  the  President,  in  time 
of  national  emergency,  to  place  orders  for  war  material  with  any 
person,  if  the  materials  are  of  the  sort  usually  produced  or  capable 
of  being  produced  by  such  person;  and  "compliance  with  all  such 
orders  shall  be  obligatory  on  any  person  to  whom  such  order  is 
given,  and  such  order  shall  take  precedence  over  all  other  orders 
and  contracts  theretofore  placed  with  such  person."  The  National 
Defense  Act,  Section  120,*°  employs  practically  identical  language 
in  regard  to  supplies  for  the  Army.®^ 

These  provisions  have  given  rise  to  but  a  small  number  of  cases, 
owing  largely,  it  may  be  assumed,  to  the  fact  that  parties  whose 
contracts  were  affected  by  governmental  action  under  these  statutes 
"appear  to  have  treated  losses  thus  caused  them  as  part  of  the 
fortunes  of  war."'*- 

Just  as  requisitions  resemble  prohibitions  in  their  legal  conse- 
quences, so  cases  involving  preferences  to  be  given  to  government 
contracts  resemble  cases  where  the  legality  of  a  contract  is  condi- 
tioned upon  the  grant  of  a  license.  Compulsory  preferences  involve 
a  sort  of  qualified  illegality:  the  contract  is  not  illegal  so  long  as 
the  parties  perform  for  the  government  before  performing  for  each 
other.  The  government  may  be  said  to  have  requisitioned  the 
parties'  time  just  as  in  Metropolitan  Water  Board  v.  Dkk,  Kerr  & 
Co.,^^  it  may  be  said  to  have  requisitioned  the  labor  which  the  parties 
proposed  to  employ.  These  analogies  are  dwelt  on  to  facilitate  the 
application  of  established  principles  to  situations  which,  when  they 
arose  in  this  country  in  1917,  were  considered  almost  wholly  uncon- 
trolled by  precedent. 

In  Moore  &  Tierney  v.  Roxford  Knitting  Co.,^*  the  plaintiff 

"39  Stat.  1168,  1193,  March  4,  1917.  The  wisdom  of  hiding  general  laws 
of  this  sort  in  appropriation  acts  is  at  least  dubious.  See  Attorney-General 
Caleb  Cushing's  remarks,  In  re  Term  of  Judicial  Salaries,  7  Opinions  of 
Attorneys-General  303,  306  (1855). 

°*39  Stat.  166,  213,  June  3,  1916. 

"See  also  40  Stat.  276  {supra,  footnote  58),  40  Stat.  556  and  40  Stat.  634. 

"E.  M.  Dodd,  Impossibility  of  Performance  of  Contracts  Due  to  War- 
time Regulations,  32  Harvard  Law  Rev.  789. 

It  is  a  curious  fact  that  most  manufacturers  were  so  eager  to  lay  aside 
everything  for  government  contracts  that  they  did  not  wait  for  the  govern- 
ment to  resort  to  the  force  which  the  statutes  furnished.  A  New  York 
Court,  in  Mawhinney  v.  Milbrook  Woolen  Mills  (1918)  105  Misc.  99,  172 
N.  Y.  Supp.  461,  has  seen  fit  to  penalize  this  docility. 

'^ Supra,  footnote  42. 

•*(1918)  250  Fed.  278. 
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sued  for  the  price  of  goods  sold  and  delivered  in  partial  perform- 
ance of  its  contract.  The  defendant  put  in  a  counterclaim  for 
damages  caused  by  plaintiff's  failure  to  perform  the  entire  contract. 
The  plaintiff  answered  the  counterclaim  by  saying  that  further 
performance  had  been  prevented  by  the  duty  of  executing  govern- 
ment contracts  placed  under  the  Navy  Appropriation  Act.^^  The 
answer  was  held  good  and  judgment  awarded  in  favor  of  the  plain- 
tiff's claim  and  against  the  defendant  on  the  counterclaim. 

The  real  issue  in  the  case  was  what  constituted  placing  an  order. 
The  Court  held  that  a  courteous  letter  from  a  member  of  the  Board 
of  National  Defense,  politely  requesting  the  plaintiff  not  to  answer 
that  it  was  sold  up  but  to  state  the  productive  capacity  of  its  plant, 
adding  that  the  government  was  desirous  of  obtaining  underclothes 
for  men  in  the  Navy,  was,  when  followed  by  a  contract  made  as 
between  business  men  without  any  express  references  to  statutes, 
a  placing  of  an  order  under  the  statute.®' 

The  case  of  Mawhinney  v.  Millbrook  Woolen  Mills, ^''  arose  out 
of  a  contract  for  Army  material,  and  the  National  Defense  Act®* 
was  relied  on  as  a  defense.  The  Government  contract  the  execu- 
tion of  which  caused  the  defendant  to  be  unable  completely  to 
perform  its  contract  with  the  plaintiff,  was  made  in  a  letter  signed 
by  the  Secretary  of  War,  accepting  an  offer  and  closing  with  the 
following  language : 

"You  are  further  directed  to  utilize  all  machinery  under  your 
control  exclusively  in  the  production  of  cloth  contracted  for  the 
use  of  the  government,  and.  as  required  by  section  120  of  the  act 
of  June  3,  1916  (39  Stat.  213).  you  are  hereby  required,  in  filling 
this  order,  to  give  preference  thereto  over  all  work  for  parties  other 
than  the  United  States  government,  without  regard  to  the  order 
or  date  of  contracting  therefor." 

The  Court  held  that  the  order  was  not  a  compulsory  one  under 
the  statute  and  that  the  defendant  was  liable,  saying :®® 

■"39  Stat.  1193,  supra,  footnote  89. 

**The  Court  went  on  to  say  (p.  286)  :  "I  do  not  think  it  was  necessary 
for  the  plaintiflF  to  put  itself  in  a  position  of  seeming  unwillingness  to  aid 
the  government,  or  of  being  recalcitrant.  Nor  do  I  think  it  was  necessary 
for  the  government  to  say :  'This  is  a  command,  which  must  be  obeyed  and 
given  under  the  National  Defense  Act  and  Navy  Appropriation  Act.'  " 

"(1918)  105  Misc.  99,  172  N.  Y.  Supp.  461,  aff'd.  without  opinion  (1919) 
188  App.  Div.  971,  176  N.  Y.  Supp.  910,  motion  for  reargument  or  for  leave 
to  appeal  denied  without  opinion,  (1919)  188  App.  Div.  991,  177  N.  Y. 
Supp.  920. 

"39  Stat.  166,  213. 

"(1918)  105  Misc.  99,  107,  172  N.  Y.  Supp.  461,  465. 
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"It  is  suggested  in  a  tentative  way  that  the  making  of  a 
'in  ordina/y  parlance',  the  'placing  of  an  order'.     It  is  ] 


contract 
is  'in  ordina/y  parlance',  the  'placing  of  an  order'.  It  is  probably 
so  in  commercial  colloquialism,  and  an  overlooked  instance  is  in 
the  contract  upon  which  the  plaintiff  sues,  and  which  states  the 
conditions  under  which  'this  order  is  placed'.  But  Congress  did 
not  have  the  colloquialism  in  mind.  Resort  to  the  presumption 
against  loose  verbal  usage  in  the  interpretation  of  a  solemn  statute 
is  not  needed.  Explicitly  and  repeatedly  it  is  made  manifest  that 
orders  placed  under  the  statute  are  to  be  something  extraordinary, 
something  'in  addition  to  the  present  authorized  methods  of  pur- 
chase and  procurement'.  The  very  terms  bar  the  inference  of  an 
intent  to  include  a  purchase  by  ordinary  contract  as  being  the  plac- 
ing of  an  order  under  the  section.  The  contracts  here  were  ordi- 
nary contracts,  negotiated  and  closed  in  pursuance  of  an  ordinary 
and  established  method  of  governmental  purchasing." 

No  attempt  will  be  made  to  reconcile  a  case  holding  reference 
to  the  statute  needless  with  a  case  holding  it  not  enough.  The 
best  criticism  of  the  Mawhinney  case  is,  perhaps,  the  general  obser- 
vation of  Van  Fleet,  D.  J.,  in  Nash  v.  Southern  Pacific  Co.,^°°  to 
the  effect  that  emergency  legislation  should  be  construed,  "not 
with  that  meticulous  nicety  which  might  be  dictated  by  other 
circumstances,  but  in  a  broad  spirit  of  liberality,  in  keeping  with 
the  purpose  intended  to  be  accomplished  and  having  in  view  its 
emergency  character." 

Another  New  York  case  arising  out  of  Federal  emergency 
legislation  is  North  Hempstead  v.  Public  Sendee  Corporation}'^'^ 
This  was  an  action  for  damages  for  failure  to  construct,  pursuant 
to  contract,  a  pipe  line  along  a  street  of  the  plaintiff  town.  The 
defense  was  the  inability  of  the  defendant  to  procure  from  the 
Priorities  Board  and  the  War  Industries  Board  of  the  Council  of 
National  Defense  priority  orders  without  which,  owing  to  the 
government's  assumption  of  control  of  the  steel  and  pipe  industries, 
obtaining  pipe  was  impossible.  The  contract  antedated  the  statute^"* 
creating  the  Council  of  National  Defense.  Held,  the  statute  and 
the  action  of  the  Boards  thereunder  rendered  performance  more 
difficult,  but  did  not  render  it  impossible  /"^  and  that  the  defendant 
must  respond  in  damages. 

'"(1919)  260  Fed.  280,  284. 

"'(1919)  107  Misc.  19,  176  N.  Y.  Supp.  621. 

'•*39  Stat.  649. 

""Compare  cases  cited  supra,  footnotes  24,  25,  26. 
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Considerations  of  space  render  it  necessary  to  abridge  to  a  mere  out- 
Tine  the  treatment  of  cases  illustrative  of  express  suspension  of  remedial 
rights  as  a  form  of  governmental  action  under  Part  II,  supra.  The  English 
authorities  are  omitted. 

MoRATORiA. — Probably  the  first  appearance  of  this  phenomenon  in  legal 
writings  is  in  the  Coutume  de  Beauvaisis  of  Beaumanior  (1283),  where  the 
author  seeks  Roman  Law  precedents  for  the  right  of  a  king  starting 
on  a  crusade  to  suspend  the  fulfilment  of  obligations  for  knights  joining 
his  army.  Vinogradoff,  Roman  Law  in  Mediaeval  Europe  82.  See  also 
E.  G.  Lorenzen,  Moratory  Legislation  Relating  to  Bills  and  Notes,  28 
Yale  Law  Journ.  324;  and  see  12  Corpus  Juris  1078;  28  Harvard  Law 
Rev.  407;  30  Ibid.,  390;  22  Dom.  Law  Rep.  865,  annotating  the  case  of 
Chapman  v.  Purtell  (1915)  25  Manitoba  76,  22  Dom.  L.  Rep.  860. 

In  Foster  v.  Compagnie  Franqaise  de  Navigation  a  Vapeur  (1916)  237 
Fed.  858,  an  action  for  refund  of  passage  money,  defendant  carrier's 
inabihty  to  draw  money  out  of  bank  owing  to  French  moratorium  law  was 
held  no  defense.  Goldmuntz  v.  Spitzel  (1915)  91  Misc.  148,  154  N.  Y. 
Supp.  1054  was  a  suit  upon  a  note  made  in  Belgium  by  parties  who  at  the 
time  resided  and  did  business  there;  it  was  held  that  the  Belgium 
moratorium  proclamation  postponed  the  date  on  which  the  note  was  due, 
thereby  affecting  the  right  of  the  plaintiff  and  not  merely  his  remedy,  so 
that  the  defendant  was  not  liable.  Accord,  Goldmuntz  v.  Spitzel  (1916) 
170  N.  Y.  Supp.  467;  Taylor  v.  Kouchakji  (1916)  56  N.  Y.  L.  J.  813. 
In  Post  V.  Thomas  (1918)  183  App.  Div.  525,  170  N.  Y.  Supp.  227,  the 
appellant,  a  member  of  the  naval  forces  of  the  United  States,  was  held 
entitled  by  virtue  of  40  Stat.  442,  to  stay  of  argument  of  appeal  where 
failure  to  win  would  subject  him  to  heavy  liability  for  costs.  Dietz  v. 
Treupel  (1918)  184  App.  Div.  448,  170  N.  Y.  Supp.  108,  held  that  since  the 
liability  of  a  sailor,  who  had  gone  on  a  bond  accompanying  mortgage,  for 
the  deficiency  upon  foreclosure,  was  contingent,  it  was  no  reason  for 
granting  a  stay  under  40  Stat.  442.  Hewitt  v.  Dredge  (1916)  133  Minn.  171, 
157  N.  W.  1080,  held  that  the  fact  that  the  foreclosure  of  a  mortgage  on 
Manitoba  land  is  prevented  by  a  provincial  mortatorium  law  is  no  defense 
to  an  action  on  notes  given  for  interest  on  the  mortgage.  Among  cases 
involving  exercise  by  the  courts  of  the  discretion  to  grant  or  refuse  a  stay 
conferred  on  them  by  40  Stat.  440  are  the  following :  Davies  &  Davies  v. 
Patterson  (Ark.  1919)  208  S.  W.  592;  State  ex  rel  Clark  v.  Klene  (Mo. 
App.  1919)  212  S.  W.  55 ;  Gilluly  v.  Hawkins  (Wash.  1919)  182  Pac.  958. 
On  the  need  of  a  mortgagee  for  the  protection  of  a  decree  of  court  in 
foreclosing,  even  where  no  interest  of  any  person  in  military  service  is 
discoverable  upon  the  records,  see  Morse  v.  Stober  (1919)  233  Mass.  223, 
123  N.  E.  780. 

Two  recent  cases  show  a  conflict  of  judicial  opinion  on  the  question 
whether  40  Stat.  440  has  superseded  all  State  relief  acts.  Konkel  v.  State 
(1919)  168  Wis.  335,  170  N.  W.  715,  holds  that  it  has.  Pierrard  v.  Hoch 
(Ore.  1919)  184  Pac.  494,  holds  that  it  has  not.  In  Thress  v.  Zemple  (N.  D. 
1919)  174  N.  W.  85,  the  Court  gave  effect  to  a  State  moratorium  law,  the 
majority  opinion  passing  over  the  constitutional  question  sub  silentio. 
But  one  judge  dissented  on  the  alternative  ground  that  the  statute  either 
amounted  to  an  unconstitutional  impairment  of  the  obligation  of  contracts, 
or  had  been  superseded  by  Congressional  legislation  on  the  subject.  (40 
Stat.  440). 

Suspension  of  Right  to  Foreclose  or  Dispossess. — In  Pierrard  v. 
Hoch  (Ore.  1919)  184  Pac.  494,  it  was  held  that  a  state  law  forbidding 
mortgagees  to  foreclose  during  the  war  and  for  sixty  days  thereafter  in 
cases  where  the  mortgagor  is  in  the  military  service  of  the  United  States, 
was  constitutional.  The  Court  relied  on  the  learned  opinion  of  Woodward, 
J.,  in  Breitenbach  v.  Bush  (1863)  44  Pa.  St.  313.  In  Maxwell  v.  Brayshaw 
(1919)  258  Fed.  957,  the  Court  construes  40  Stat.  593,  prohibiting  pro- 
ceedings to  eject  tenants  of  District  of  Columbia  realty  so  long  as  they 
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continue  to  pay  rent  at  present  agreed  rate  unless  the  landlord,  or  a  bona 
fide  purchaser  of  his  interest,  desires  to  occupy  premises  personally  when 
present  lease  ends,  such  landlord  or  purchaser  being  a  government  employee. 
Whether  this  compulsory  prolongation  of  existing  leases  is  constitutional 
has  not  yet  been  passed  upon  by  any  court. 

Federal  Controi,  of  Railroads. — Section  10  of  the  Federal  Control 
Act  (40  Stat.  451,  456),  provides:  "That  carriers  while  under  federal 
control  shall  be  subject  to  all  laws  and  liabilities  as  common  carriers 
*  *  *  except  in  so  far  as  may  be  inconsistent  with  the  provisions  of  this 
act  or  any  other  act  applicable  to  such  federal  control  or  with  any  order 
of  the  President.  *  *  *  But  no  process,  mesne  or  final,  shall  be 
levied  against  any  property  under  such  federal  control." 

Three  of  the  General  Orders  of  the  Director-General  of  Railroads 
have  caused  much  litigation. 

(1)  G.  O.  No.  18  ordered  that  suits  against  carriers  should  be  brought 
either  in  the  county  where  the  cause  of  action  arose,  or  in  the  county  where 
the  plaintiff  resided  at  the  time  the  cause  of  action  arose.  In  Rhodes  v. 
Tatum  (Tex.  Civ.  App.  1918)  206  S.  W.  114,  it  was  held  that  this  order  was 
valid,  though  cause  of  action  arose  before  Federal  control,  on  the  ground 
that  the  order  affects  the  remedy  and  not  the  right  Accord,  Wainright  v. 
Pennsylvania  R.  R.  (1918)  253  Fed.  459.  But  West  v.  New  York,  N.  H.  & 
H.  R.  R.  (1919)  233  Mass.  162,  123  N.  E.  621,  is  directly  contra,  and  holds 
the  order  void  as  ii.ipairing  vested  rights.  In  Friesen  v.  Chicago,  R.  I.  &  P. 
R.  R.  (1918)  254  Fed.  875  the  Court  held  the  order  void  as  to  causes  of 
action  arising  under  Federal  control  from  acts  of  the  railroad  not  in  per- 
formance of  its  duties  as  a  carrier.  The  plaintiff  having  been  run  down 
by  a  train  was  allowed  to  sue  in  other  courts  than  those  mentioned  in 
G.  O.  No.  18.  It  seems  that,  if  the  cause  of  action  were  for  breach  of 
contract  to  carry,  G.  0-  No.  18  would  have  been  upheld. 

(2)  G.  O.  No.  26  modified  G.  O.  No.  18,  and  provided  that  actions 
might  be  brought  in  any  county  in  which  they  could  lawfully  have  been 
brought  prior  to  federal  control ;  but  it  further  provided  that  if  actions 
were  brought  in  other  counties  than  those  mentioned  in  G.  O.  No.  18.  the 
Director  General  should,  upon  showing  that  the  just  interests  of  the 
government  would  be  prejudiced  by  such  action,  be  entitled  to  have  the 
same  stayed  until  after  the  end  of  federal  control.  Held,  that  the  order 
is  valid;  Cocker  v.  New  York,  O.  &  W.  Ry.  (1918)  253  Fed.  676;  Russ  v. 
New  York  Central  R.  R.  (1919)  190  App.  Div.  37,  179  N.  Y.  Supp.  310. 
Held,  it  is  void;  Moore  v.  Atchison,  T.  &  S.  F.  Ry.  (1919)  106  Misc. 
58,  174  N.  Y.  Supp.  60,  aflf'd.,  without  opinion  (1919),  189  App.  Div.  906. 
178  N.  Y.  Supp.  878.  Held,  it  confers  discretion  on  the  Court  which  will 
grant  a  stay  if  convinced  as  to  the  possibility  of  prejudice  to  Government 
interests.     Harnick  v.   Pennsylvania  R.  R.    (1918)   254  Fed.  748. 

(3)  G.  O.  No.  50  provided  that  in  actions  accruing  since  December  31, 
1917,  against  any  carrier  under  Federal  control  the  Director  General  may 
be  substituted  as  defendant  and  the  action  dismissed  as  to  the  carrier. 
Held,  the  order  is  permissive  only,  and  that  a  carrier  cannot  invoke  it 
Jensen  v.  Lehigh  Valley  R.  R.  (1919)  255  Fed.  795.  Held  that  in  so  far 
as  it  purports  to  relieve  the  carrier  from  liability  it  is  void.  Lavalle  v. 
Northern  Pacific  Ry.  (Minn.  1919)  172  N.  W.  918;  El  Paso  &  South- 
western R.  R.  V.  Levick  (Tex.  Civ.  App.  1919)  210  S.  W.  283 ;  El  Paso  & 
Southwestern  Ry.  v.  Havens  (Tex.  Civ.  App.  1919)  216  S.  W.  444; 
Contra,  Nash  v.  Southern  Pacific  Co.  (1919)  260  Fed.  280.  In  Schumacher 
V.  Pennsylvania  R.  R.  (1919)  106  Misc.  564,  175  N.  Y.  Supp.  84,  it  was 
held  that  in  so  far  as  40  Stat.  451  makes  carriers  liable  for  damages  sus- 
tained by  employees  and  others  while  the  carrier  is  under  Federal  control 
it  is  violative  of  the  Fifth  Amendment  and  void.  Accord,  Haubert  v. 
B.  &.  O.  R.  R.   (1919)  259  Fed.  361. 

In  Salant  v.  Pennsylvania  R.  R.  (1919)  188  App.  Div.  851,  177  N.  Y. 
Supp.  475,  it  was  held  that  in  so  far  as  Section  10  of  40  Stat.  451  is 
capable  of  being  construed  to   deprive  a  bailor  of  the   right  to   replevy 
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goods  tortiously  delivered  to  a  carrier  under  Federal  control  by  his  bailee 
for  transmission  under  an  order  bill  of  lading,  it  is  unconstitutional 
and    void. 

In  Bryant  v.  Pullman  Co.  (1919)  188  App.  Div.  311,  177  N.  Y.  Supp. 
488,  motion  for  reargument  denied  (1919)  189  App.  Div.  883,  177  N.  Y. 
Supp.  912,  it  was  held  that  an  injured  employee  may  sue  his  employer 
under  the  State  Workmen's  Compensation  Law  even  though  the  employer 
was  a  carrier  under  Federal  control  at  the  time  of  the  injury  and  at  the 
time  of  suit.  Quaere,  whether  this  case  can  be  reconciled  with  Schumacher 
V.  Pennsylvania  R.  R.,  supra. 

The  legal  relation  of  the  Director  General  to  the  carrier  is  discussed 
in  Missouri  Pacific  R.  R.  v.  Ault  (Ark.  1919)  216  S.  W.  3. 

As  to  the  disposition  after  termination  of  Federal  control  of  causes 
of  action  arising  under  Federal  control,  see  Sec.  206  of  the  Transporta- 
tion Act  (1920)  Public  No.  152,  66th  Congress  (Comp.  Stat.  §  10071^4  cc). 
And  see  Keene  v.  Hines   (1920)  63  N.  Y.  L.  J.  132. 

Paxton  Blair 
New  York  City 
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The  period  of  the  great  war  saw  a  very  notable  increase  in 
the  extent  of  government  legislative  control  over  what  we  have 
been  accustomed  to  call  private  business.  There  seems  to  be  a 
rather  wide  spread  impression  that  this  increase  was  due  solely 
to  the  war  and  grew  entirely  out  of  its  needs  and  that  now  that 
the  war  has  ended  we  shall  make  a  speedy  return  to  the  laissez-faire 
that  is  assumed  to  have  been  characteristic  of  America  before  the 
war.  Under  this  view,  conditions  of  generally  unrestricted  com- 
petition are  deemed  normal  and  proper  for  times  of  peace,  except 
as  to  that  narrow  class  of  business,  like  the  carrier,  which  has 
occupied  a  peculiar  position  for  reasons  partly,  at  least,  historical ; 
and  it  recognizes  the  government  control  of  private  business  during 
the  war  as  not  justifiable  constitutionally,  except  so  far  as  it  was 
directly  a  war  measure.  But  such  a  view  leaves  out  of  account  a 
phenomenon  that  was  very  noticably  developed  in  the  first  decade 
of  the  20th  century — a  tendency  to  extend  the  supervision  of  the 
government  over  a  constantly  increasing  area  of  private  eflFort.  And 
this  tendency  seems  to  exist  in  a  still  greater  degree  today  and  in 
lines  having  no  relation  to  the  war  or  the  peculiar  needs  of  the 
government  in  the  war  times. ^ 

That  we  are  shifting  our  ground  in  this  respect  may  not  be 
denied. 2  But  the  extent  and  the  direction  of  the  shift  are  the  points 
of  controversy.  It  is  our  hope  that  we  may  fairly  outline  the  field 
in  which  this  governmental  activity  will  be  consistent  with  the  spirit 
of  our  constitution.  In  attempting  to  do  so  we  shall  consider 
the  interests  at  stake  and  the  economic  and  social  life  of  our  people 
and  their  relation  to  the  problem  by  reviewing  briefly  the  history 
of  business  regulations  in  the  Anglo-Saxon  past  in  search  of  a 

Tor  attempts  at  regulation  of  employment  agencies  see  Brazee  v.  Michi- 
gan (1916)  241  U.  S.  340,  36  Sup.  Ct.  561 ;  but  cf.  Adams  v.  Tanner  (1917) 
244  U.  S.  590,  37  Sup.  Ct.  662 ;  Billboard  Advertising  Poster  Co.  v.  St. 
Louis  (U.  S.  Sup.  Ct.)  not  yet  reported.  Regulation  of  retail  stores  in 
matter  of  issues  of  coupons:  Rast  v.  Van  Dcman  &  Lewis  Co.  (1916)  240 
U.  S.  342,  36  Sup.  Ct.  370.  Regulation  of  insurance  business :  Philip  La 
Tourette,  Plaintiff  in  error  z/.  McMaster  (advance  opinion,  Februarj-  15, 
1919,  p.  197).  Regulation  of  labor:  Bunting  v.  Oregon  (1917)  243  U.  S. 
426,  37  Sup.  Ct.  435;  also  Hammer  v.  Dagcnhart  (191S)  247  U.  S.  251,  38 
Sup.  Ct.  529.  Regulation  of  business  generally:  Corn  Products  Refining 
Co.  V.  Eddy  (U.  S.  Sup.  Ct..  decided  April  4,  1919)  not  yet  reported. 
License  for  commission  merchants :  Payne  v.  Kansas  (U.  S.  Sup.  Ct. 
decided  December  9,  1918,  not  yet  reported.) 

'Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342,  36  Sup.  Ct.  370. 
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guiding  principle,  if  such  there  be,  applicable  to  such  regulation ; 
and  finally  by  observing  the  trend  of  modem  decisions  as  read  in 
the  light  furnished  by  the  earlier  inquiries. 

It  is  the  purpose  of  this  article  to  attempt  to  show  that  the 
extent  of  the  government's  legislative  power  over  private  business 
is  not  fixed  or  limited  by  the  federal  constitution  further  than  this — 
that  such  power  may  not  be  exercised  for  an  arbitrary  purpose, 
but  must  be  for  a  reasonable  one,  and,  of  course,  for  one  that  is 
public.  Also,  that  the  criteria  for  the  definition  of  "arbitrary"  and 
"reasonable"  and  "public"  are  variable  with  the  changing  and  grow- 
ing needs  of  society ;  and  that  of  the  weight  to  be  given  each  con- 
flicting interest,  the  legislative  branch  of  the  government  is  the 
judge.    The  subject  will  be  discussed  under  the  following  heads: 

1.  The  theoretical  basis  for  public  regulation  of  private  business. 

2.  The  history  of  such  regpjlation  under  English  institutions. 

3.  The  relation  of  our  constitution  to  such  regulation  in  the 
light  of  such  history  and  of  our  court  decisions. 

I.  The  Basis  in  Theory  of  Government  Regulation  of  Private 

Business. 

A  government  has  little  excuse  for  existence  except  as  an 
instrument  to  protect  human  interests.  Primarily,  as  Professor 
Pound  has  pointed  out,  the  concern  of  society  has  been  the  social 
interest.^  But,  since  society  is  composed  of  men,  the  ultimate  ends 
which  that  society  seeks  to  promote  resolve  themselves  around 
human  needs,  their  protection  and  satisfaction,*  and  in  summing  up 
the  interests  that  should  be  protected  we  find  no  complete,  ready 
made  lists.  Certain  interests  common  to  all  men  and  which  are 
necessary  for  the  continuance  of  the  race  or  of  life  itself  are  uni- 
formly recognized  as  proper,  and,  indeed,  necessary  objects  of  the 
State's  care.  The  ready  recognition  of  these  interests  by  all  govern- 
ments has  led  to  the  idea  that  such  interests  are  natural  rights. 
But  a  little  reflection  shows  that  the  interest  which  members  of  the 
family  have  in  family  relationship,  the  interest  that  individuals  have 
in  being  permitted  to  follow  their  usual  pursuits  with  some  degree  of 
safety,  especially  to  be  free  from  the  violent  aggressions  of  others, 

'See,  Interests  of  Personalty,  28  Harv^ard  Law  Rev.  343,  344,  for  a  com- 
plete discussion  of  this  subject  by  Dean  Pound. 

*Willoughbv,  Social  Justice,  20-21  ;  Ward,  Applied  Sociology,  22-24 ; 
Dewey  &  Tufts,  Ethics,  4% ;  Tames,  The  Will  to  Believe,  195-206. 
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are,after  all, only  ordinary  interests  or  claims  of  those  who  feel  them 
as  such ;  and  they  differ  from  other  wants  and  desires  of  men  only 
in  the  fact  that  experience  has  shown  the  state  that  the  satisfaction 
of  these  interests  in  certain  ways,  is  more  clearly  a  benefit  to  it.  It  is 
a  practical  matter — the  state  consciousness  of  these  things  is  a  sort 
of  resultant  of  the  individual  consciousnesses  of  all  the  citizens ; 
they  are  only  doing,  through  their  government,  what  they  have 
found,  in  the  long  run,  good  for  them.  The  interests,  then,  which 
law  properly  protects  are  those  human  wants  and  desires  that  are 
sufficiently  uniform  in  all  men  to  make  them  of  general  interest, 
sufficiently  definite  as  to  be  the  subject  of  demarkation  and  defini- 
tion, which  are  not,  for  any  reason,  too  difficult  of  ascertainment 
and  enforcement  in  the  particular  case  and  which  do  not  run 
counter  to  the  interests  of  the  group  as  such.  It  results  that  we 
have  not,  through  the  state,  tried  to  protect  the  nerves  of  unusual 
people,  nor  to  give  compensation  for  suffering  that  could  not  be 
definitely  ascertained  but  only  guessed  at ;  nor  have  we  tried  to 
protect  a  small  minority  in  any  interest  that  an  efficient  majority 
of  the  people  are  interested  in  disregarding  or  which  that  majority 
have  steadily  opposed. 

Again,  since  society  must  act  in  the  mass  and  life  is  not  long 
enough  to  make  private  law  for  each,  the  interests  thus  protected 
will,  of  necessity,  be  only  the  normal,  that  is  the  commonly  shared 
human  interests ;  and  of  these  only  such  as  will  benefit,  or  at  least 
not  harm  the  group." 

Under  the  laisses-faire  doctrine  we  have  for  a  century  past  been 
prone  to  declare  that  the  interest  in  individual  self-assertion  was 
the  important  thing.  This  has  been  especially  true  in  business 
matters  and  has  carried  with  it  as  a  corollary  the  idea  of  the 
protection  of  acquisitions  above  all  other  interests.  The  direct 
result  has  been  monopoly,  on  the  one  hand,  and  acute  labor  troubles 
on  the  other.;  and  since  the  interests  of  society  were  not  so  clearly 
defined  as  those  of  capital  to  protection,  and  of  labor  to  do  as  it 

°In  contrast  with  the  juristic  thinking  of  the  immediate  past,  which 
started  from  the  premise  that  the  object  of  law  was  to  secure  individual 
interests  and  knew  of  social  interest  only  as  individual  interests  of  the 
state  or  sovereign,  the  juristic  thinking  of  the  present  must  start  from  the 
proposition  that  individual  interests  are  to  be  secured  by  law  because  and 
to  the  extent  that  they  are  social  interests.  Pound,  Justice  According  to 
Law,  14  Columbia  Law  Rev.  119;  cf.  "The  public  is  in  nothing  so  essentially 
interested  as  in  according  to  every  individual  his  individual  rights".  1 
Blackstone  Commentaries,  139 ;  also  note  in  this  connection  Mr.  Choate's 
declaration  in  argument  of  the  income  tax  cases  that  the  fundamental 
object  of  the  law  was  the  "preservation  of  the  rights  o^  private  property". 
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pleased,  society  has  found  itself  between  the  upper  and  nether  mill- 
stone as  in  many  recent  strike  situations.  Now  the  question  recurs 
as  to  how  far  this  claim  of  business  to  entire  freedom  of  action 
as  to  methods,  or  as  to  how  far  the  claim  of  any  group  of  society 
to  entire  freedom  of  action  is  the  assertion  of  a  right  and  to  be 
protected  as  such.  For  when  one  asks  society  to  protect  him  in 
an  interest  which  in  its  operation  is  immediately  harmful  to  that 
society,  the  burden  is  upon  him  to  make  his  claim  good.  That  such 
interests  have  been,  in  the  past,  regarded  as  positive  rights  is  un- 
doubted; but  our  purpose  is  to  point  out  that  these  interests  had 
merely  a  sort  of  immunity  dependent  for  its  enjoyment  upon  the 
condition  of  the  public  mind. 

When  such  freedom  of  action — whether  it  consists  of  trafficking 
in  intoxicating  liquors,  flourishing  a  six  shooter,  or  in  conducting 
one's  business  in  such  a  way  as  to  ruin  the  business  of  competitors 
or  in  combining  to  cease  production  in  order  to  force  concessions — 
is  still  not  recognized  as  harmful  to  society,  or  at  least  not 
sufficiently  harmful  to  induce  that  society  to  leave  its  comfortable 
arm  chair  and  fireside  for  the  purpose  of  repressing  such  conduct — 
in  other  words  to  induce  group  action — it  remains  a  permitted  thing, 
a  phase  of  tolerated  individual  freedom  or  license.  But  that  does 
not  make  it  a  right  necessarily ;  and  one  fault  of  so  many  treatments 
of  so-called  personal  rights"  is  that  they  confuse  this  vague  sort  of 
toleration,  where  no  hostile  action  has  yet  been  taken  by  the  state, 
with  the  entirely  different  situation  where  the  state  will  lend  its 
active  aid  to  the  assertion  of  a  claim  or  interest,  as  for  instance 
that  which  the  individual  has  in  being  free  from  the  harmful 
assaults  of  others.  We  have  many  rather  vague  judicial  statements 
which  imply  that  the  interest  of  self-assertion  is  a  right — a  thing 
the  government  is  bound  to  protect  as  a  i>art  of  the  "liberty"  guar- 
anteed by  the  Fifth  and  Fourteenth  amendments  of  the  Federal 
Constitution.  But,  we  are  not  now  discussing  these  terms  in  the 
light  of  the  constitution  but  only  in  their  general  relation  to  group 
action,  in  order  that  when  we  do  discuss  them  in  relation  to  the 
constitution  we  shall  have  some  background  to  help  us  in  deter- 
mining the  probable  scope  of  the  terms  used  therein  and  their 
intended  operation  and  application.  In  pioneer  situations,  it  has 
been  said,  and  with  appearance  of  truth,  that  the  interest  of  self- 

*For  a  discussion  of  the  word  right  as  used  in  this  and  related  senses  see 
Hohfeld,  Fundamental  Legal  Conceptions,  2i  Yale  Law  Joum.  16;  Pound, 
Legal  Rights,  26  International  Journal  of  Ethics,  98  et  seq. 
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assertion  is  the  one  to  be  protected.  This  may  be,  in  part  at  least, 
because  in  such  a  situation  the  assertive  individual  is  the  only  one 
able  to  impress  himself  upon  the  community  or  to  make  his  interests 
felt.  For  in  a  pioneer  community  each  man  is  usually  economically 
self-sufficient  and  population  is  sparse,  and  the  community  can 
therefore  more  safely  ignore  individual  misfortune.  But  the  fact  is 
that  this  pioneer  community  really  enforces  few  claims  and,  as  in 
this  instance,  leaves  the  individual  to  work  out  his  own  advantage. 
He  has  no  rights  in  the  true  sense ;  he  has  merely  a  wider  scope  for 
his  immunity  from  restraint  because  the  community  does  not  feel 
keenly  the  misfortunes  of  the  possible  victims  of  his  too  strong 
assertion  of  his  personal  interests  and  claims. 

In  an  absolute  monarchy  or  an  irresponsible  oligarchy  there  is 
an  analogous  situation.  If  the  subjects  are  ignorant  or  submissive, 
only  the  interests  of  the  ruhng  class  are  actively  asserted ;  although 
if  it  is  in  a  densely  populated  country  some  account  will,  perforce. 
be  taken  of  the  welfare  and  health  of  the  community  in  the  interest 
ot  the  health  of  the  ruling  classes  if  for  no  other  reason.  But  in 
another  way  the  situation  may  be  very  different  from  that  of  the 
pioneer  community ;  for  while  in  such  pioneer  community  the  self- 
assertion  of  any  man  is  allowed  merely  because  it  is  a  matter  of 
relative  indifference  to  the  group,  yet  in  the  monarchy  or  the 
oligarchy,  on  the  other  hand,  the  assertiveness  of  the  individuals 
of  the  ruling  class  may  be  made  a  matter  of  privilege — that  is,  sup- 
ported and  enforced  or  protected  by  the  machinery  of  the  state. 
The  result  is  class  legislation,  which  we  abhor;  while  in  ihe  pioneer 
situation  there  was  merely  absence  of  law  or  r'rstraint. 

Our  institutions  are  built  upon  an  avowal  of  equal  right,  which 
of  itself  makes  contradictory  any  law  which  would  assist  or  support 
one  man  in  his  self-assertion  any  more  than  it  would  support  his 
adversary.  x'Vnd  as  to  his  claim  to  non-interference  from  group 
action  or  a  guarantee  of  such  non-interference,  since  that  is  a 
disabling  of  the  very  source  of  power  of  the  state,  it  will  need  the 
clearest  proof  or  the  most  convincing  reasoning  to  justify  the 
assertion  of  its  existence.  So  far  as  it  has  been  claimed  to  exist 
in  the  past,  the  claim  seems  to  have  grown  out  of  the  individualistic 
tendency  of  a  century  which  was  prone  to  assume  that  what  it 
deemed  good  policy  was  also  positive  law,  and  that  what  future 
generations  might  deem  good  policy  could  only  become  binding  as 
it  happened  to  accord  with  its  doctrine  of  laisses  faire. 

To  return  to  the  situation  of  the  monarchy :  we  always  find  that 
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where  a  controlling  few  wish  greater  freedom  of  action  for  them- 
selves, they  seek  it  through  special  licenses  or  privileges  embodied 
in  the  law,  to  be  enforced  through  the  machinery  of  the  state  and 
perhaps  written  upon  the  statute  books ;  but  what  is  really  being 
done  is  to  deny  the  equal  rights  of  assertiveness  in  others;  for  even 
in  such  a  state  it  is  not,  barring  some  archaic  statutes,  sought  to 
define  positive  duties  or  affirm  positive  rights  as  between  avowed 
equals.  Even  in  the  cases  where  this  appears  to  be  done  in  primi- 
tive law  it  is  really  a  confirming  of  the  peculiar  and  different  status 
of  each  rather  than  a  guarantee  of  equality  of  assertion. 

This  applies  to  general  notions  of  freedom  in  the  sense  of 
immunity  from  interference  on  the  part  of  the  state.  It  confers 
a  sort  of  tacit  license  to  do  as  one  pleases ;  but  after  all  it  simply 
means,  do  as  you  please  until  some  one  is  injured  by  your  conduct 
or  threatened  with  injury,  and  when  that  occurs  you  must  be 
restrained  of  your  liberty  in  that  direction.  And  the  public  will 
judge  what  is  an  injury  and  when  it  impinges  upon  its  victim  and 
when  it  becomes  harmful  to  the  state.  The  point  is  that  the  pioneer 
community  will  not  see  injury  or  feel  the  misfortune  of  the  victim 
so  keenly  when  it  is  a  matter  of  riding  your  horse  across  his  cactus 
lawn  or  throwing  your  banana  peels  and  cabbage  leaves  out  next  to 
his  shanty,  but  it  will  bring  the  offender  up  with  a  jerk  if  he  essays 
horse  stealing  or  the  false  branding  of  cattle ;  and  even  though  that 
society  proceed  as  individuals  and  not  as  a  posse  comitatus  the 
result  is  in  principle  the  same  for  our  purposes.  Moreover,  in  the 
days  when  every  man  had  his  own  wood-lot  it  was  a  matter  of  no 
moment  to  that  society  that  those  who  had  undertaken  to  supply 
wood  to  the  parson  of  the  parish  neglected  or  willfully  abandoned 
their  duty.  It  is,  however,  a  matter  of  great  social  importance 
and  public  interest  today  that  cities  containing  millions  of  inhabi- 
tants be  not  left  at  the  mercy  of  a  rigorous  winter  without  fuel  and 
food;  and  the  state  must  recognize  this  fact  even  though  in  the 
recognition  they  interfere  with  some  phases  of  individual  freedom 
of  action.  In  other  words,  freedom  from  restraint  of  the  individual 
in  even  his  own  business  activity  is  an  interest  which  cannot  be  so 
asserted  as  to  make  society  the  victim,  and  this  is  true  whether  the 
unfortunate  result  to  society  is  deliberately  intended  or  is  only 
incidental.  It  is  in  its  last  analysis  a  question  of  social  necessity. 
So  it  may  be  that,  after  all,  the  only  difiFerence  between  the  com- 
paratively crude  state  of  law  which  permits  a  man  to  ^o  as  he 
pleases  as  long  as  he  does  not  prevent  others  from  trying  to  do  as 
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they  please,  and  which  allows  forcible  self-help  to  exist  as  a  recog- 
nized institution,  is  not  so  different  in  intention  from  present-day 
law ;  the  difference  is  mainly  in  result,  the  later  law  dealing  with 
the  interests  of  a  more  sensitive  public — recognizing  more  interests 
as  liable  to  be  interfered  with  by  individual  conduct  and,  in  addition, 
gradually  acquiring  the  means  of  dealing  with  and  protecting  these 
newly  recognised  interests,  so  that  rights  and  duties  arise  not 
formerly  recognized  as  such. 

This  last  point  is  important,  for  the  state  cannot  fairly  deny 
self-help  to  the  individual  in  his  quest  for  relative  advantage  among 
his  fellow  men  or  in  his  efforts  to  prevent  others  from  exploiting 
him,  unless  that  state  or  society  can  furnish  some  practical  substi- 
tute for  self-help.  That  is  the  labor  situation  of  today.  We 
demand  a  cessation  of  some  forms  of  self-help  because  they  work 
too  much  harm  upon  society.  But  we  must  at  once  formulate 
government  agencies  capable  of  properly  handling  the  conflict  of 
interests  involved  in  the  strike  situations,  and  these  interests  must 
be  recognized  and  adjusted  in  the  light  of  modern  social  views, 
before  there  can  be  permanent  industrial  peace.  Human  interests, 
as  a  group,  have  such  a  growing  content  that  arbitrary  limits  can 
not  and  will  not  be  assumed  in  advance  and  should  not  be  implied ; 
and  such  limits  should  not  be  deemed  to  arise  from  anything  less 
than  a  strictly  phrased  constitutional  statement  of  exclusion. 
Human  interests  being  the  things  human  beings  estimate  as  of 
value,  new  interests  are  inevitable  as  the  race  progresses ;  and  to 
deny  that  new  interests  will  constantly  arise  demanding  protection 
is  to  declare  that  we  still  stand  with  Joshua  at  Ajalon.  To  pretend 
to  forecast  these  potential  interests  in  any  detail  is  an  absurd 
assumption  of  omniscience. 

In  this  view  our  only  possible  method  of  procedure  is  to  add 
from  time  to  time  to  the  list  of  protected  interests  as  the  pressure 
of  social  and  economic  necessity  seems  to  demand.  In  so  doing  we 
shall  not  be  revolutionizing  the  law  unless  we  depart  entirely  from 
the  original  principle  by  which  relative  standards  were  devised  to 
measure  human  needs. 

It  is  the  exceptional  situation,  then,  where  positive  sanctions  of 
law  back  up  freedom  of  conduct,  and  an  intention  on  the  part  of 
the  state  to  protect  such  freedom  to  the  exclusion  of  all  other 
interests  should  not  be  implied.  The  state  may  be  indifferent,  it 
may  not  object  to  one's  accomplishing  his  purpose  if  he  can  do  so 
without  the  commission  of  some  recognized  offense,  but  its  attitude 
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is  passive  and  he  is  left  to  his  own  means ;  he  may  take  his  pound 
of  flesh  yet  he  must  beware  of  shedding  Christian  blood. 

The  modern  tendency,  growing  out  of  new  conditions,  is  to 
recognize  these  interests  of  the  great  mass  of  the  population  which 
makes  for  their  physical  well  being  and  which  help  them  to  become 
worthy  members  of  society.  Except,  then,  in  societies  where  class 
legislation  and  class  privilege  flourishes  and  is  protected  by  the  state, 
all  individual  self-assertion  is,  in  a  sense,  extra-legal. 

While,  then,  the  former  situation  in  America  did  not,  strictly 
speaking,  develop  rights  of  individual  self-assertion,  nevertheless 
the  economic  and  social  views  back  of  it  had  such  a  preventive 
influence  on  legislative  interference  that  individualism  seemed  an 
established  thing.  Assertiveness  in  a  few  finally  tended  toward 
another  situation  where  the  few  could  more  and  more,  by  combina- 
tion and  other  devices,  strengthen  their  hold  upon  economic  inter- 
ests at  a  time  when  our  society  was  becoming  more  complicated  and 
interdependent,  and  so  increase  their  relative  advantage.  The  game 
from  the  individualistic  standpoint  consisted  in  refraining  from 
raising  the  fallen  brother  in  order  that  our  own  relative  superiority 
might  not  suffer.  It  is  somewhat  like  the  situation  we  often  find 
in  the  modern  college  where  a  few  mighty  athletes  are  trained  for 
advertising  purposes  while  the  true  interest,  the  physical  develop- 
ment of  the  average  student,  is  forgotten.  The  newer  tendency 
will  be,  in  the  college,  to  train  and  develop  the  bodies  of  all,  to 
protect  the  health  and  morals  of  all,  and  in  the  community  it  will 
be  to  guard  against  the  common  dangers  arising  from  malnutrition 
and  dwarfing  of  children,  abuse  and  overworking  of  women,  the 
exploitation  of  any  group  in  society.  And  as  these  ends  are  met  the 
tendency  may  gradually  extend  to  the  point  of  assuring  for  each 
that  constantly  increasing  measure  of  well  being,  that  expanding 
and  growing  normal  standard  of  life  which  never  remains  fixed  but 
includes  new  elements  and  involves  the  satisfaction  of  new  desires 
with  each  passing  generation. 

Individual  self-assertion  then,  the  extra-legal  thing,  finds  itself 
confined  to  constantly  narrowing  bounds  as  to  all  its  activities  that 
cause  harm  to  the  increasingly  delicate  organism  of  the  social  and 
industrial  fabric;  its  anti-social  aspects  appear  more  and  more 
numerous  in  the  light  of  new  conditions. 

Does  this  mean,  then,  that  we  have  come  to  the  place  in  the  life 
of  the  world  where  initiative  and  progressiveness  in  the  individual 
should  be  repressed  or  crowded  out  entirely?    If  so,  the  game  is 
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not  worth  the  candle.  Or  can  the  anti-social  features  of  individual- 
ism be  repressed  constantly  and  yet  leave  its  true  and  most  valuable 
essence  untouched  ?  It  is  believed  that  an  affirmative  answer  should 
be  given  to  this  question. 

Let  us  consider,  for  a  moment,  how  the  question  has  arisen 
as  a  point  of  controversy  in  the  courts.  Freedom  of  contract  was 
asserted  in  the  company  store  cases,  in  the  hours  of  labor  cases,  not 
in  order  that  both  sides  might  gain  by  a  free  contract  entered  into 
by  their  untrammelled  wills,  but  in  order  that  one  holding  the 
economic  advantage  might  clinch  that  advantage.  It  protected  in  a 
way  the  individuahsm  of  the  one  but  it  crushed  out  the  individual- 
ism of  the  many.  The  problem  in  the  repression  of  monopoly  is 
not  different  in  its  social  aspect;  it  may,  incidentally,  confine  the 
activity  of  one  but  only  that  many  may  be  freer.  Indeed  this  is  the 
type  of  restraint,  these  are  the  normal  situations  in  a  majority  of 
the  cases  where,  in  our  courts,  it  has  been  contended  that  individual 
liberty  is  being  infringed  upon.  It  might  with  equal  truth  be 
stated  the  other  way  around — that  what  the  state  is  doing  is  to 
prevent  one  man  from  restraining  the  practical  liberty  of  many. 
For  individualism  has  its  good  and  its  bad  side.  So  far  as  it  means 
the  development  to  the  highest  point  of  the  inherent  capacity  of 
each  man,  it  is  good,  but  if  it  can  only  exist  through  the  develop- 
ment of  the  strong  at  the  expense  of  the  weak  it  is  an  evil,  for 
while  it  allows  freedom  for  development  in  one,  it  represses  it  in 
many.  The  modem  tendency  to  repression  of  individualism  so  far 
as  it  seems  to  exist  is  against  anti-social  tendencies,  not  against 
individual  development;  it  is  an  effort  to  make  true  for  all  men 
what  was  once  merely  a  rhetorical  flourish — ^that  all  men  are 
created  free  and  equal.  After  all,  then,  the  new  tendency  is  not 
necessarily  a  departure  from  our  time-honored  regard  for  the  bless- 
ings of  individualism  if  we  mean  by  that  the  opportunity  to  each 
to  develop  freely  his  powers.  It  is  simply  a  movement  toward 
insuring  a  portion  of  that  excellent  thing  to  a  larger  proportion 
of  our  population.  It  is  an  effort  to  substitute  the  assurance  to 
each  of  a  moderate  degree  of  well-being  for  the  old  situation  of  a 
fighting  chance  for  a  high  relative  advantage  to  a  few  in  the 
community  but  with  total  loss  inevitable  for  many.  It  leaves  the 
higher  rewards  untouched  but  at  the  same  time  demands  a  higher 
moral  standard  of  attainment  for  their  realization  and  this  makes 
them  more  truly  desirable.  It  attempts  to  reduce  so  far  as  possible 
the  hazard  which  grows  greater  for  the  individual  as  civilization 
grows  more  complex. 
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There  were,  it  is  worthy  of  note,  historical  as  well  as  sociologi- 
cal reasons  for  our  former  attitude.  The  historical  reason  was 
that  our  colonies  were  so  largely  recruited  from  among  those  who 
had  felt  the  sting  of  political,  class,  and  religious  oppression  and 
they  desired  protection  from  the  recurrence  of  such  evils  here.  On 
the  economic  side,  the  situation  was  such  that  each  man  could  live 
to  himself,  and  there  was,  at  first,  little  or  no  economic  repression 
and  such  misfortune  as  existed  did  not  seriously  affect  the  public. 

At  the  same  time  the  prevalence  of  notions  based  upon  the 
current  economic  and  social  philosophy  of  that  time  colored  and 
distorted  to  some  extent  their  estimates  of  relative  values  in  the 
interests  which  they  did  recognize.  It  thus  happened  that,  at  first, 
the  founders  of  our  institutions  recognized  as  evils  to  be  guarded 
against  by  the  government  only  the  ones  thus  forced  upon  their 
attention,  while  the  new  dangers  and  problems  which  confront  us 
today  did  not  attract  attention  until  one  hundred  years  of  our 
national  existence  had  passed. 

The  principle  upon  which  they  sought  to  act  was  that  that  was 
proper  which  was  best  for  society  and  this  principle  still  holds  good. 
But  the  standards  by  which  they  judged  the  good  of  society 
belonged  to  a  past  which  is  forever  dead  and  which  bears  little 
relation  to  present  needs. 

No  limit  to  the  group  of  human  interests  which  m^y  properly 
be  protected  by  the  government  may,  then,  be  laid  down  in  advance 
nor,  constitutional  questions  aside,  may  we  assume  a  priori  that 
more  importance  should  legally  attach  to  one  interest  than  to 
another.  It  is  wholly  a  question  for  political  adjustment  and,  in 
our  form  of  government,  should  be  settled  through  the  policy- 
determining  legislative  branch ;  and  this  will  remain  true  until 
some  constitutional  inhibition  clearly  interferes  to  prevent.  No 
constitutional  limitation  based  upon  assumed  constitutiojial  rights 
of  individual  license  should  be  implied  or  even  recognized  except 
as  such  recognition  is  demanded  by  the  literal  terms  of  oqr  con- 
stitutions ;  for  these  are  not  of  the  stuff  from  which  positive  human 
rights  have  sprung. 

By  what  methods,  then,  should  the  government  proceed  to 
protect  new  interests  as  they  arise ;  or,  rather,  what  machinery 
shall  we  use  under  our  constitution  to  accomplish  what  Professor 
Pound  calls  the  feat  of  Social  Engineering  involved  in  making 
the  new  interests  effective  as  they  arise? 

We  speak  of  our  government  as  one  of  laws  and  not  of  men. 
By  this  we  mean  that  society  must  act  according  to  general  rules 
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in  its  treatment  of  individuals  so  far  as  possible;  that  all  action 
that  affects  the  individual  should  be  based  upon  some  principle  and 
not  upon  the  mere  whim  or  caprice  of  any  officer.  What  are  these 
general  rules  ?  Professor  Pound  has  said^  that  they  are  not  merely 
the  commands  so  often  thought  of  as  law  but  that  they  consist 
partly  of  rules,  partly  of  standards  of  conduct, — such,  for  instance 
as  the  standard  of  the  reasonable  man, — and  partly  of  principles 
which  are  fundamental  and  underlie  the  rules  and  standards  and 
determine  their  application  to  new  situations.  "These  principles", 
he  says,  "are  the  living  part  of  the  legal  system  and  are  its  most 
conspicuous  institutions". 

But  it  is  clear  that  these  rules,  standards  and  principles  affect 
very  differently  the  action  of  the  judge  or  the  executive  on  the  one 
hand,  and  the  legislature  on  the  other. 

The  former  classes  of  officers  are  bound  both  by  statutory  rules 
and  enactments  and  by  the  ascertained  rules  of  the  common  law ; 
but  the  legislature  may  by  its  legislation  set  aside  such  rules  and 
establish  others  in  their  place  so  long  as  it  violates  no  constitu- 
tional limitation  or  prohibition  binding  upon  it. 

In  the  case  of  the  standards,  they  are  equally  binding  upon 
judge  and  executive,  for  their  use  is  prescribed  by  rules  of  law. 
The  legislature  by  change  of  law  may  change  the  standard  of 
conduct  for  a  given  act  or  situation,  as  when  it  imposes  an  extra 
obligation  upon  a  railroad  in  the  form  of  a  duty  to  comply  with 
statutory  regulations,  or  when  it  changes  the  standard  of  care  or 
attaches  an  insurer's  liability.  Here  again  the  only  limitation  upon 
the  legislature  is  that  it  must  not  act  beyond  its  constitutional 
powers  or  fix  arbitrary  or  meaningless  standards  having  no  relation 
to,  or  contrary  to,  the  general  thought  of  the  community.  For 
standards  of  conduct  imposed  even  by  a  legislature  must  bear 
some  relation  to  life — must  conform  to  general  social  ideas  and 
beliefs. 

The  principles  of  our  law — that  "living  part"  of  it,  are  again 
binding  upon  judge  and  administrator  and  executive  officer,  for 
the  principles  of  the  law  relate  its  rules  to  the  life  and  to  the 
needs  of  men.  The  courts  make  use  of  the  principles  of  our  law 
in  interpreting  ambiguous  statutes — in  meeting  new  situations  to 

juristic  Science  and  Law,  31  Harvard  Law  Rev.  1060-62.  See  also  Pro- 
fessor Pound's  analysis  of  the  elements  of  law  as  consisting  of  rules, 
principles,  conceptions  and  standards.  "The  Administrative  Application  of 
Legal  Standards",  read  before  the  Section  of  Public  Utility  Law,  at  the 
American  Bar  Association  at  Boston,  Mass.,  Sept.  2,  1919. 
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which  no  express  rule  is  applicable.  They  inquire  into  the  pur- 
poses of  the  statute  and  in  so  doing  they  are  bound  by  well  settled 
principles  of  interpretation.  In  many  new  situations  where  not 
bound  by  stare  decisis  the  court  may  seem  to  have  a  choice  of 
principles — to  interpret  strictly  or  to  construe  so  as  to  avoid  hard- 
ships ;  and  one  principle  or  the  other  will  prevail  according  as  we 
are  in  a  period  of  "strict  law"  or  in  the  "stage  of  equity" — that  is 
to  say,  whether  we  are  in  a  stage  where  the  public  demands  security 
and  protection  of  the  status  quo,  or  change  and  reform. 

The  legislature  is  'also  bound  by  the  principles  of  the  law — 
but  not  in  the  same  way  as  the  courts.  The  legislature,  being  the 
policy-determining  branch  of  the  government,  operating  on  behalf 
of  society,  may  in  its  legislation  depart  from  time  honored  principles 
and  adopt  new  ones,  either  when  the  principle  departed  from  is 
not  fundamental  in  the  life  of  the  people  or  when  the  economic  or 
social  changes  have  made  a  new  principle  desirable.  Thus  a 
legislature  may  depart  from  accepted  principles  of  interpretation 
and  arbitrarily  adopt  new  ones ;  for  here  the  particular  principle 
is  not  so  desirable  for  its  own  sake,  it  is  desirable  only  that  there 
be  a  governing  principle  for  such  cases  in  order  that  interpretation 
be  as  uniform  and  certain  in  its  results  as  possible.  Again,  a 
legislature  may  establish  a  new  policy  in  regard  to  treatment  of 
crime — may  abandon  the  principle  of  punishment  as  retribution  for 
a  policy  of  restraint  and  reformation — but  the  adoption  of  such 
new  principle  must  find  its  excuse  in  some  general  belief  as  to 
the  relation  of  means  to  an  end  connected  with  society's  welfare. 

The  legislative  body  may  thus  lead  the  law  while  the  courts 
should  only  follow  in  the  paths  of  established  thought  of  the  people 
as  to  what  are  necessary  conditions  of  public  welfare.  So  the 
former  is  peculiarly  fitted  to  recognize  new  claims  and  interests 
as  they  arise  and  its  decision  so  to  do  should  stand  unless  it  clearly 
appears  to  be  capricious,  arbitrary  or  dishonest,  or  entirely  out 
of  harmony  with  any  general  social  or  economic  view  taken  by 
the  public. 

In  theory,  therefore,  a  legislature  is  bound  by  the  principles  of 
our  national  life  to  this  extent,  that  they  have  a  mandate  from 
society  to  legislate  for  that  society  in  accordance  with  its  needs 
in  the  light  of  prevailing  views  as  to  what  will  advance  its  welfare. 
But  as  to  what  is  in  accordance  with  the  prevailing  views  it  is  for 
the  legislature  to  decide,  or  to  choose  in  the  case  of  conflict  of 
view;  it  may  not  go  entirely  counter  to  those  needs  or  ideas  nor 
ignore  the  principles  which  society  deems  important. 
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Before  we  proceed  to  the  constitutional  phases  of  our  problem 
and  as  preparatory  thereto  we,  shall  attempt  to  trace  the  history 
of  such  activities  in  the  legislation  of  England  and  in  the  economic 
situation  of  the  mother  country  in  order  that  we  may  have  more 
clearly  in  mind  the  proper  background  for  such  "fundamental  and 
inherent  limitations"  as  are  often  sought  to  be  read  into  our  con- 
stitutions— federal  and  state — as  part  of  the  time-honored  principles 
of  Anglo-Saxon  law  and  therefore  part  of  the  requirements  of 
due  process. 

(To  be  continued.) 

John  B.  Cheadle 

University  of  Oklahoma  Law  School 
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Two  recent  books  by  Julius  Henry  Cohen/  differing  from  each 
other  widely  both  in  subject  matter  and  in  style,  have  this  much 
in  common:  they  both  advocate  the  creation  of  judicial  machinery 
by  voluntary  contract,  and  they  both  suggest  the  question  whether 
the  rules  established  by  these  unofficial  bodies  constitute  law. 
Commercial  Arbitration  and  the  Law  advocates  removal  of  the 
existing  American  legal  obstacles  to  arbitration  contracts,  obstacles 
maintained  in  large  part  from  a  jealousy  of  the  ousting  of  the 
jurisdiction  of  the  regular  courts.  An  American  Labor  Policy 
urges  the  creation  of  "a  new  democratic  law  and  order"  to  be 
brought  about  chiefly  by  voluntary  contracts  between  organized 
business  and  organized  labor  in  each  industry,  providing  for  the 
control  of  the  labor  conditions  in  the  industry  by  a  joint  board. 
In  both  books  Mr.  Cohen  shows  a  disposition  to  favor  the  extension 
of  rules  of  law  to  many  details  now  left  to  individual  and  changing 
caprice,  the  precise  rules  to  be  formulated  by  unofficial  bodies  pos- 
sessing greater  familiarity  with  the  subject  matter  than  the  courts 
or  the  legislature  can  possess.  Is  what  he  advocates  a  "usurpation" 
of  governmental  powers  by  unauthorized  groups?  Is  it,  in  effect, 
what  Mr.  Cohen  himself  so  heartily  and  so  conventionally  detests — 
"Bolshevism"? 

Commercial  Arbitration  and  the  Law  is  a  brief  for  the 
judicial  reversal  of  the  doctrine  of  the  revocability  of  commercial 
arbitration  agreements.  After  an  elaborate  examination  of  the 
authorities,  early  and  late,  the  author  comes  to  the  merits  of  the 
question.  He  argues  that  when  parties  agree  to  refer  a  matter  to 
arbitrators  there  is  no  public  policy  for  refusing  to  give  effect  to 
such  agreements.  They  would  have  the  effect  of  saving  the  courts 
from  much  needless  litigation.  As  for  ousting  the  courts  of  juris- 
diction, he  argues  forcibly  that  parties  are  always  permitted  to  do 
this  when  they  make  releases.  He  contends  that  in  reality  it  is  not 
the  agreement  of  arbitration,  but  the  refusal  of  the  court  to  grant 
specific  performance  of  that  agreement,  which  ousts  the  court  from 
jurisdiction.^  Perhaps  a  better  way  of  putting  it  is  to  say  that 
whenever  any  party  by  contract  abandons  some  right  he  previously 


^Cohen,    Commercial    Arbitration    and   the   Law    (1918)    pp.    XX,   339. 
Cohen,  An  American  Labor  Policy  (1919)  p.  110. 


^Commercial  Arbitration  and  the  Law,  pp  274. 
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had,  he  is  necessarily  taking  from  the  courts  the  jurisdiction  over 
the  enforcement  of  that  abandoned  right ;  and  is  at  the  same  time 
conferring  on  them  jurisdiction  to  enforce  the  new  legal  claim 
which  the  other  party  to  the  contract  now  has  against  him.  On 
the  other  hand,  the  arbitrators  or  the  contracting  parties  depend 
completely  on  the  ordinary  courts  for  the  effectiveness  of  their 
awards  or  contracts.  It  is  true,  the  action  of  the  arbitrators  affects 
the  legal  rights  and  duties  of  the  parties ;  so  does  the  action  of  any 
two  contracting  parties  themselves ;  but  the  legal  rights  and  duties 
resulting  from  the  action  are  legal  rights  and  duties  only  by  virtue 
of  their  enforceability  in  the  ordinary  courts.  Courts  are  not 
ousted  from  jurisdiction  merely  because  they  accord  to  private 
parties  the  initiative  in  the  creation  of  some  of  the  rights  and 
duties  which  they,  the  courts,  enforce;  if  they  were,  they  would 
be  ousted  every  time  a  contract  is  made,  or  the  title  to  property  is 
transferred. 

In  all  such  cases,  particular  legal  rights  and  duties  are  created 
at  the  initiative  of  private  individuals.  But  they  are  created  (or 
modified  or  extinguished)  by  virtue  of  the  power  of  mutual  coercion 
(in  the  form  of  pre-existing  rights)  vested  by  the  ordinary  law  in 
the  two  contracting  parties.  It  will  not  do  to  say  that  the  party 
to  a  contract  is  a  voluntary  agent  merely.  He  makes  the  contract 
in  order  to  acquire  certain  legal  rights  he  does  not  now  possess,  or 
to  escape  certain  legal  obligations  with  which  he  is  now  burdened. 
Were  his  liberty  not  restricted  by  these  obligations  imposed  on  him 
by  the  law  and  enforced  in  the  ordinary  courts,  he  might  never 
submit  himself  to  the  new  obligations  of  the  contract.  Thus  in  a 
sense  each  party  to  the  contract,  by  the  threat  to  call  on  the  gov- 
ernment to  enforce  his  power  over  the  liberty  of  the  other,  imposes 
the  terms  of  the  contract  on  the  other.  When  the  rights  and 
privileges  which  one  party  possesses  are  vastly  superior  in  strategic 
importance  to  those  possessed  by  the  other  (when  the  restraints  on 
his  liberty,  in  other  words,  are  vastly  less  burdensome  than  those 
on  the  liberty  of  the  other),  the  other  party  may  in  effect  be  com- 
pelled to  submit  by  contract  to  almost  any  terms  imposed  by  the 
stronger  party.  That  is,  the  weaker  party,  whose  previous  legal 
restrictions  are  intolerable,  may  incur  new  restrictions  as  the  price 
of  escape  from  the  old.  For  instance,  if  a  single  employing  com- 
pany owns  all  the  land  in  a  town  and  all  the  local  food  supplies, 
any  property — less  inhabitant,  without  even  the  price  of  a  railroad 
ticket,  is  at  the  outset  under  a  legal  duty  (enforceable  in  the  courts) 
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to  refrain  from  eating  or  from  lodging  under  a  roof.  This  duty 
he  is  manifestly  compelled  by  necessity  to  escape;  but  he  cannot 
escape  without  obtaining  the  consent  of  the  company.  That  con- 
sent may  perhaps  be  obtainable  only  by  contracting  to  submit  to 
rules  made  by  the  company,  any  subsequent  violation  of  which 
will  be  an  unlawful  breach  of  contract,  of  which  the  courts  will 
take  cognizance.  Under  such  extreme  circumstances  it  is  literally 
true  that  the  company  can  make  rules  which  the  inhabitants  will  be 
forced  by  the  governmental  authorities  to  obey — rules  which,  in 
their  legal  effects,  are  indistinguishable  from  governmental  acts. 
Under  extreme  circumstances  of  an  opposite  sort,  a  labor  union 
might  be  able,  quite  lawfully,  to  perform  what  in  effect  are  govern- 
mental acts.  It  is  not  a  case  of  plural  sovereignty,  for  the  stronger 
party  is  not  using  his  own  force,  but  is  relying  on  the  courts  and 
other  state  agencies,  first  to  exert  pressure  on  the  weaker  to  submit 
"voluntarily"  to  his  terms,  and  then  to  enforce  those  terms  after 
submission.  The  submission  is  about  as  voluntary  as  Sir  Ruthven 
Murgatroyd's  compliance  in  "Ruddigore"  with  the  request  of  his 
ghostly  ancestors,  "So  pardon  us,  so  pardon  us,  so  pardon  us — or 
die."  The  stronger  party,  tho  not  responsible  like  a  governmental 
body,  is  just  as  powerful. 

Such  private  "usurpation"  (if  the  term  can  be  used  in  this 
connection)  of  governmental  functions  is  more  frequent  than  is 
conventionally  recognized.  Ownership  of  property,  and  even  per- 
sonal freedom  not  to  work  except  on  one's  own  terms,  always 
involve  some  detriment  to  other  people's  interests.  To  escape  this 
detriment,  these  other  people  can  frequently  be  compelled  to  submit 
to  other  contractual  restraints  on  their  freedom.  These  new  re- 
straints may  consist  of  obedience  to  rules,  not  yet  formulated,  by 
bodies  still  to  be  constituted.  The  party  may  be  forced,  that  is,  in 
order  to  escape  a  more  serious  detriment  to  his  interests,  to  submit 
to  an  arbitration  agreement.  Some  imperfect  apprehension  of  the 
fact  that  there  is  an  element  of  coercion  in  these  agreements  may 
account  for  the  feeling  of  some  of  the  judges  that  it  is  bad  policy 
to  force  a  man  to  give  up  a  "right"  to  resort  to  the  courts  for  a 
determination  of  the  merits  of  his  controversy.  In  the  same  manner 
an  imperfect  apprehension  of  the  fact  that  there  is  an  element  of 
force  in  contracts  accounts  for  much  of  the  current  talk  about 
"coercion"  by  labor  unions,  with  the  corollary  that  rules  governing 
wages  and  working  conditions  must  be  fixed  by  some  public  author- 

Ity  rather  than  by  an  agreement  "dictated"  to  a  helpless  employer, 
I 
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by  the  "working-class  tyranny"  of  a  union.  Between  parties  of 
somewhat  equal  strength,  however,  as  in  the  ordinary  commercial 
contracts  between  two  business  men,  this  element  of  coercion  is 
sufficiently  mutual,  in  all  probability,  to  prevent  one  side  acquiring 
by  an  arbitration  contract  any  undue  advantage  over  the  other. 
There  is  therefore  apparently  no  valid  objection  to  letting  the 
parties  "coerce"  each  other  into  submission  to  the  "rule"  of  the 
arbitrators.  The  latter  have  been  chosen,  in  a  sense,  democratically, 
by  the  parties  affected.  And  if  a  permanent  board  of  arbitrators, 
such  as  the  London  Court  of  Arbitration  referred  to  in  the  book, 
should  "make  law"  by  establishing  a  series  of  precedents,  it  would 
then  be  time  enough  to  consider  whether  the  sovereign  state  should 
step  in,  when  occasion  demands,  and  modify  these  precedents,  as 
it  does  those  of  the  ordinary  law  courts. 

In  the  case  of  labor  contracts,  however,  as  Mr.  Cohen  points  out, 
the  situation  is  frequently  such  that  one  side  or  the  other  (as  the 
balance  of  power  changes)  may  get  the  upper  hand  in  practically 
dictating  terms  to  the  other.  Mr.  Cohen's  American  Labor  Policy 
appears  to  be  a  plea  for  the  voluntary  creation  by  contracts  between 
the  organized  employers  and  the  organized  laborers  in  each  indus- 
try, of  a  representative  board  to  govern  the  industry.  Each  side 
would  voluntarily  abandon,  by  contract,  the  right  t(j  sever  the 
employment  relation  at  will,  and  would  delegate  to  the  board  the 
power  to  make  rules  and  to  enforce  them,  with  the  aid  of  the 
governmental  authorities.  Like  arbitrators  in  commercial  disputes, 
these  boards  would  dictate  the  legal  rights  and  duties  of  the  parties, 
to  which  the  courts  would  give  legal  effect;  and  these  rights  and 
duties  would  be  determined  according  to  principles  laid  down  by 
the  board,  rather  than  by  the  momentary  predominance  in  power  of 
one  side  or  the  other.  The  contracts  themselves  would  be  subject 
to  the  approval  of  the  community,  acting  through  a  board  similar 
to  the  War  Labor  Board.  Whether  the  detailed  rules  laid  down 
by  the  boards  of  each  industry  would  be  subject  to  governmental 
approval  is  not  so  clear,  but  they  might  well  be  without  doing 
violence  to  the  author's  scheme.  His  plan  is  perhaps  best  sum- 
marized in  his  own  closing  words : 

"Freedom  to  organize,  freedom  to  deal  collectively,  security 
from  arbitrary  discharge,  security  against  strikes,  resulting  from 
the  free  interchange  of  opinions,  but,  when  made,  the  compact  sub- 
ject to  the  approval  of  the  community  and,  after  approval,  enforce- 
able by  the  community — these  would  seem  to  constitute  the  basic 
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elements  of  a  new  democratic  law  and  order.    To  accomplish  it  we 
shall  need  to  revise  our  legal  conceptions  of  freedom  of  contract."^ 

The  author  puts  this  scheme  forward  as  a  substitute  for  indus- 
trial anarchy  based  on  the  philosophy  of  power.  The  plan,  if 
successful,  would  indeed  seem  to  eliminate  the  constant  resort  to 
strikes  and  lockouts,  with  their  accompanying  atmosphere  of  strife, 
and  would  doubtless  improve  the  morale  of  industry,  as  the  author 
maintains,  by  making  the  worker  more  interested  in  his  work. 
Mr.  Cohen's  practical  experience  with  labor  plans  of  the  sort,  in 
the  garment  industry  and  elsewhere,  makes  his  judgment  on  these 
matters  peculiarly  valuable.  But  would  the  wages  not  still  be 
determined  by  the  relative  power  of  the  two  groups?  True,  within 
each  industry,  the  power  would  be  exercised  by  the  governing 
board ;  but  by  what  criterion  would  that  board  determine  wages  ? 
Except  when  a  minimum  living  wage  is  in  question,  would  the 
criterion  be  anything  other  than  what  the  bargaining  power  of  the 
two  sides  would  be  likely  to  arrive  at  if  left  to  work  itself  out, 
over  periods  of  time  long  enough  to  avoid  fluctuations  ?  Would  not 
the  wages  thought  to  be  "reasonable"  in  a  given  case  be  about  what 
the  board  thought  the  labor  was  "worth" ;  and  what  is  it  "worth", 
except  what  it  could  compel  an  employer  to  pay?  If  the  board 
went  on  any  other  principle,  it  would  really  find  itself  responsible 
for  devising  wholly  novel  legal  principles  for  the  distribution  of 
wealth.  This  is  pointed  out  most  clearly  by  Professor  Taussig.* 
And  new  principles  for  distributing  wealth  cannot  be  established 
satisfactorily  by  wage  boards  acting  independently  of  those  who  fix 
prices  and  taxes. 

Most  of  our  present  distribution  of  wealth  is  the  result  of  the 
relative  power,  latent  or  active,  of  various  individuals  and  groups. 
The  power  itself, is  derived  in  part  from  the  law's  more  or  less 
blind  and  haphazard  distribution  of  favors  and  burdens,  in  the 
shape  of  powers  over  others  and  obligations  to  others.  If  our 
system  of  Machtoekonomie  is  to  be  altered,  something  more  than 
wage-boards  will  be  necessary.  A  man's  income  depends  not  alone 
on  his  relations  with  his  employer  (or  employees),  but  on  his 
relations  with  outside  buyers  and  sellers  as  well,  and  his  indirect 
relations  with  other  members  of  the  community  (through  the  gov- 
ernment), as  taxpayer,  or  beneficiary  of  public  expenditures,  or 
consumer  of  government-owned  products  or  services.  Wage-boards 

'An  American  Labor  Policy,  pp.  109-110. 
*2  Principles  of  Economics,  Ch.  57  §§  6,  7. 
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obviously  deal  with  only  one  of  these  relations.  Price-fixing,  tax- 
levying  and  revenue-spending  bodies  are  equally  essential  to  the 
elimination  of  mutual  coercion  as  a  factor  in  economics.  Not  that 
it  is  necessarily  desirable  to  eliminate  this  mutual  coercion  alto- 
gether; but  the  cases  where  the  law-given  powers  of  some  groups 
over  others  are  liable  to  abuse  are  not  alone  cases  where  the  power 
is  exercised  by  employers  or  by  employees  against  each  other.  The 
substitution  of  law  for  anarchy,  or  more  accurately,  of  responsible 
for  irresponsible  government,  is  quite  as  necessary  in  the  adjust- 
ment of  the  worker's  relations  with  those  to  whom  he  pays  his 
dollar  as  in  the  adjustment  of  his  relations  with  those  from  whom 
he  earns  it. 

Mr.  Cohen's  proposition,  nevertheless,  is  a  step  in  the  right 
direction.  It  does,  it  is  true,  give  to  unofficial  boards  the  power  to 
make  rules  governing  the  legal  relations  of  individuals.  This  may 
be  "usurpation"  of  governmental  power,  but  it  is  no  more  so  than 
when  the  owner  of  a  theatre  establishes  a  "no-smoke"  rule,  or  an 
unregulated  steel  industry  decrees  the  price  of  steel  rails.  In  all 
these  cases,  rules  are  made  with  the  help  of  governmental  power 
over  others,  conferred  in  the  form  of  legal  rights ;  in  all  of  them  a 
question  arises  whether  the  power  ought  not  to  be  subjected  to 
some  limitation.  Mr.  Cohen's  labor  policy  is  an  attempt  to  transfer 
the  governmental  power  already  "usurped"  by  unofficial  bodies  of 
employers  or  employees,  to  another  unofficial  body  more  representa- 
tive of  the  two,  and  to  have  this  body,  in  turn,  subject  to  some 
control  by  the  official  government,  representative-  (in  theory  at 
least)  of  all  the  public.  If  those  who  scent  "Bolshevism"  or 
"minority  dictation"  in  every  attempt  of  a  labor  union  to  imf)ose 
terms,  would  pursue  their  scent  to  its  logical  conclusion,  they  would 
find  our  whole  scheme  for  distributing  income  one  vast  structure 
of  "minority  dictation".  They  would  also  find  that  the  remedy  is  no 
such  simple  matter  as  getting  out  an  injunction  against  the 
"usurpers".  It  consists,  if  indeed  there  is  any  remedy,  in  the  con- 
struction of  new  organs  of  law-making  and  in  the  creation  of  new 
law  for  these  new  organs  to  apply  when  they  deal,  as  deal  they 
must,  with  questions  concerning  the  proper  distribution  of  income. 
It  is  in  facilitating  the  creation  of  the  new  organs  of  government 
that  Mr.  Cohen's  chief  service  lies. 

Robert  L.  Hale 

Columbia  Law  School 
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NOTES 

State  Income  Taxes  on  Non-Residents. — The  increasing  prev- 
alence, not  to  say  popularity,  of  state  income  taxes  will  raise  a  brood 
of  constitutional  questions  as  to  power  over  income  of  non-residents 
from  sources  within  the  state.^    A  start  towards  the  solution  of  these 

'It  is  settled  that  the  due-process  clause  of  the  Fourteenth  Amendment 
forbids  a  state  to  tax  subjects  not  regarded  as  within  its  boundaries. 
Union  Refrigerator  Transit  Co.  v.  Kentucky  (1905)  199  U.  S.  194,  26  Sup. 
Ct.  36;  Buck  v.  Beach  (1907)  206  U.  S.  392,  27  Sup.  Ct.  712;  Selliger  v. 
Kentuck>'  (1909)  213  U.  S.  200,  29  Sup.  Ct.  449.  The  same  result  is  some- 
times predicated  on  the  commerce  clause,  Hays  v.  Pacific  Mail  Steamship 
Co.  (1854)  17  How.  (58  U.  S.)  596,  and  on  the  obligation-of-contracts 
clause.  State  Tax  on  Foreign-held  Bonds  (1872)  15  Wall.  (82  U.  S.)  300. 
Unreasonable  discriminations  against  citizens  of  other  states  are  held 
to  be  obnoxious  to  the  privileges-and-immunities  clause  of  section  2  of 
Article  IV  of  the  Federal  Constitution.  Chalker  v.  Birmingham  &  N.  W. 
Ry.  (1919)  249  U.  S.  522,  39  Sup.  Ct.  366.  The  same  protection  would 
be  extended  under  the  equal-protection  clause  of  the  Fourteenth  Amend- 
ment to  any  non-resident  who  might  be  regarded  as  a  person  within  the 
jurisdiction.     Southern  Ry.  v.  Greene  (1910)  216  U.  S.  400,  30  Sup.  Ct.  287. 
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questions  has  been  made  by  the  Supreme  Court  in  two  recent  cases. 
In  Shaffer  v.  Carter  (U.  S.  Supreme  Court,  Oct.  Term,  1919,  Nos.  531, 
580,  March  1,  1920)  Oklahoma  was  allowed  to  tax  income  from  Okla- 
homa oil  wells  owned  or  leased  by  a  citizen  of  Illinois.  The  principle 
asserted  in  the  opinion  was  that  "just  as  a  State  may  impose  general 
income  taxes  on  its  own  citizens,  ...  it  may,  as  a  necessary 
consequence,  levy  a  duty  of  like  character,  and  not  more  onerous  in  its 
effect,  upon  incomes  accruing  to  non-residents  from  their  prop)erty  or 
business  within  the  State,  or  their  occupations  carried  on  therein". 
Travis  v.  Yale  &  Towne  Mfg.  Co.  (U.  S.  Supreme  Court,  Oct.  Term, 
1919,  No.  548,  March  1,  1920)  decided  the  same  day,  recognized  that 
New  York  might  tax  salaries  earned  in  New  York  by  residents  of  other 
states,  whether  the  salaries  were  paid  in  New  York  or  elsewhere.  These 
cases  establish  that  the  state  may  tax  income  whenever  it  may  tax  the 
source  of  that  income.  As  Mr.  Justice  Pitney  puts  it:  "That  it  may 
tax  the  land,  but  not  the  crop,  the  tree  but  not  the  fruit,  the  mine  or 
well  but  not  the  product,  the  business  but  not  the  profit  derived  from  it, 
is  wholly  inadmissible."  This  was  to  be  exx)ected  from  the  earlier  dec- 
laration that  a  tax  on  net  income  from  all  sources  "constitutes  one  of 
the  general  and  ordinary  burdens  of  government".^ 

It  still  remains  to  be  determined  whether  the  state  may  tax  the 
fruit  when  the  tree  is  beyond  its  power.  In  the  absence  of  other  cir- 
cumstances than  the  mere  presence  of  the  debtor,  debts  due  to  a  non- 
resident are  not  taxable.^  Can  interest  on  such  debts  be  taxed?  The 
Wisconsin  supreme  court  evidently  thought  not,  when,  with  a  side- 
wise  glance  at  constitutional  principles,  it  warped  the  plain  meaning 
of  the  Wisconsin  statute  in  order  to  exclude  income  of  a  non-resident 
from  bonds  of  a  domestic  corporation.*  Mr.  Justice  Pitney,  however, 
gave  some  ground  for  inferring  that  the  Supreme  Court  would  take  a 
different  view,  when  in  the  Shaffer  case  he  characterized  the  precedents 
cited  as  cases  "sustaining  state  taxation  of  credits  due  to  non-resi- 
dents"^ and  "federal  taxation  of  the  income  of  an  alien  non-resident 

'Mr.  Justice  Pitney,  in  United  States  Gkie  Co.  v.  Oak  Creek  (1918)  247 
U.  S.  321,  329,  38  Sup.  Ct.  499.  Some  courts  have  had  great  difficulty  in 
deciding  whether  an  income  tax  was  a  tax  on  property,  or  on  business,  or 
on  a  person,  or  on  something  else;  Maguire  r.  Tax  Commissioner  (1918) 
230  Mass.  503,  120  N.  E.  162;  Shaffer  v.  Howard  (D.  C.  1918)  250  Fed. 
873;  Underwood  Typewriter  Co.  v.  Chamberlain  (Conn.  1919)  108  Atl.  154; 
but  Mr.  Justice  Pitney  in  the  Shaffer  case  cuts  the  Gordian  knot  by  saying 
that  argument  on  such  questions  "ui>on  analysis,  resolves  itself  into  a  mere 
question  of  definitions,  and  has  no  legitimate  bearing  upon  any  question 
raised  under  the  federal  Constitution."  He  adds :  "For,  where  the  question 
is  whether  a  state  taxing  law  contravenes  rights  secured  by  that  instrument, 
the  decision  must  depend  not  upon  any  mere  question  of  form,  construc- 
tion, or  definition,  but  upon  the  practical  operation  and  effect  of  the  tax 
imposed." 

'State  Tax  on  Foreign-held  Bonds  (1872)   15  Wall.  (82  U.  S.)  300. 

*Manitowoc  Gas  Co.  v.  Wisconsin  Tax  Commissiort  (1915)  161  Wis.  111. 
152  N.  W.  848. 

°New  Orleans  v.  Stempel  (1899)  175  U.  S.  309,  20  Sup.  Ct.  110;  Bristol 
V.  Washington  Countv  (1900)  177  U.  S.  133,  20  Sup.  Ct.  585;  Liverpool,  etc. 
Ins.  Co.  V.  Orleans  Assessors  (1911)  221  U.  S.  346,  31  Sup.  Ct.  550. 
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derived  from  securities  held  in  this  country".®  But  in  these  cases,  the 
credits  taxed  had  acquired  what  has  come  to  be  called  a  "business 
situs''.''  An  agent  within  the  jurisdiction  was  running  a  loaning  busi- 
ness for  an  extra-state  principal.  There  are,  however,  hints  that  the 
Supreme  Court  is  going  to  abandon  ground  previously  occupied,  and 
accord  to  all  debts  a  situs  for  taxation  at  the  domicil  of  the  debtor.® 
If  this  is  done,  the  taxability  of  the  income  will  follow.  But  this  will 
not  affect  the  question  whether  a  state  may  grasp  income  when  it  may 
not  touch  its  source.  It  seems  to  be  assumed  that  it  may  do  so  in  the 
case  of  income  received  by  residents,*  but  this  rests  on  grounds  which 
do  not  apply  to  non-residents.  In  restraining  taxes  by  one  govern- 
ment on  the  instrumentalities  of  another,  no  distinction  is  made  between 
taxes  on  income  and  taxes  on  property.^**  Common  sense  requires  that 
the  fruit  and  the  tree  should  be  treated  alike  in  taxes  on  non-residents. 
Nice  questions  may  arise  as  to  whether  income  really  issues  from 
the  state  which  seeks  to  tax  it.  Mr.  Shaffer  thought  that  his  Illinois 
intelligence  was  a  factor  in  getting  a  return  from  his  Oklahoma  oil 
wells,  and  that  the  two  were  so  inseparable  that  Oklahoma  must  forego 
its  entire  tax.  But  the  Court  answered  that  "at  most  there  might  be  a 
question  whether  the  value  of  the  service  of  management  rendered  from 

'DeGanay  v.  Lederer  (1919)  250  U.  S.  376,  39  Sup.  Ct.  524.  It  is  worthy 
of  note  that  Mr.  Justice  Pitney  did  not  cite  Michigan  Central  R.  R.  v. 
Slack  (1880)  100  U.  S.  595,  and  United  States  v.  Erie  Ry.  (1882)  106  U.  S. 
327,  1  Sup.  Ct.  223.  These  cases  sustained  a  federal  tax  on  interest  paid 
by  domestic  corporations  to  non-resident  alien  bondholders  as  an  excise 
on  the  business  of  the  corporations.  In  the  second  case  two  of  the  judges 
placed  the  decision  on  the  ground  that  the  debt  due  to  a  non-resident  was 
subject  to  a  tax  in  rem  at  the  place  where  the  payment  was  to  come  from, 
distinguishing  State  Tax  on  Foreign-Held  Bonds  (1872)  15  Wall.  (82 
U.  S.)  300,  as  based  on  the  protection  given  by  the  obligation-of-contracts 
clause  against  interference  by  the  states  with  existing  contracts.  Even 
if  this  view  had  been  accepted  by  a  majority  of  the  court,  it  would  not 
be  automatically  applicable  to  state  taxation,  owing  to  the  idea  that  the 
Fifth  Amendment  does  not  impose  on  the  taxing  powers  of  Congress  the 
same  restrictions  that  the  Fourteenth  Amendment  imposes  on  those  of 
the  states.  See  Billings  v.  United  States  (1914)  232  U.  S.  261,  282-283, 
34  Sup.  Ct.  421.  and  Brushaber  v.  Union  Pacific  R.  R.  (1916)  240  U.  S.  1, 
24-26,  36  Sup.  Cl  236. 

'See  Beale,  "Jurisdiction  to  Tax",  32  Harvard  Law  Rev.  587,  609-619. 

•See  Mr.  Justice  Holmes,  in  Blackstone  v.  Miller  (1903)  188  U.  S.  189, 
206,  23  Sup.  Ct.  277,  and  in  Fidelity  &  Columbia  Trust  Co.  v.  Louisville 
(1917)  245  U.  S.  54.  58,  38  Sup.  Ct.  40.  It  should  be  noted  that  in  the 
Travis  case,  Mr.  Justice  Pitney,  in  dismissing  the  materiality  of  the  conten- 
tion that  New  York  cured  its  withholding  of  a  personal  exemption  from 
non-residents  by  excusing  them  from  taxes  on  interest  paid  by  Ne^y•  York 
debtors,  did  not  suggest  that  the  neglect  of  such  interest  was  required  by 
constitutional  considerations.  For  an  argument  that  debts  should  be 
assigned  a  situs  for  taxation  at  the  domicil  of  the  debtor,  see  Carpenter, 
"Jurisdiction  over  Debts  for  the  Purpose  of  Administration,  Garnishment, 
and  Taxation",  31  Han'ard  Law  Rev.  905,  918-931. 

'Mr.  Justice  Brown,  in  Union  Refrigerator  Transit  Co.  v.  Kentucky 
(1905)  199  U.  S.  194,  211,  26  Sup.  Ct.  36.  In  the  Shaffer  case,  Mr.  Justice 
Pitney  declared  that  a  state  may  tax  residents  on  "their  income  from  all 
sources,  whether  within  or  without  the  state". 

I  '"United  States  v.  Baltimore  &  Ohio  R.  R.  (1873)  17  Wall.  (84  U.  S.) 
322;  Pollock  v.  Farmers'  Loan  &  Trust  Co.  (1895)  157  U.  S.  429,  15 
Sup.  Ct.  673. 
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without  the  State  ought  not  to  be  allowed  as  an  expense  incurred  in 
producing  the  income,"  and  left  the  question  to  be  answered  when 
properly  raised.  It  would  seem  plain  that  actual  expenses  of  manage- 
ment should  be  deducted,  no  matter  where  the  management  occurs.^^ 
Otherwise,  non-residents  are  discriminated  against  in  favor  of  resi- 
dents. But  residents  may  not  deduct  the  value  of  their  time  and  intel- 
ligence. Shoxdd  non-residents  be  treated  differently?  May  persons 
who  teach  in  New  York  claim  that  most  of  their  salary  is  earned  in 
New  Jersey  where  they  prepare  their  lessons,  or  should  they  be  held 
resjwnsible  in  the  jurisdiction  where  the  bullet  impinges?  May  a 
lawyer  allocate  part  of  his  fee  to  earlier  study  at  an  extra-state  law- 
school?  The  claim  that  such  income  is  in  part  the  fruit  of  extra- 
territorial toil  has  physical  and  metaphysical  merits  ;^2  but  the  absence 
of  any  sure  criterion  for  making  an  apportionment  is  likely  to  induce 
its  rejection.  Of  course  where  property  or  business  within  the  state 
is  part  of  a  larger  unit,  and  the  state  adopts  the  unit  rule  of  assessment, 
it.  must  apply  a  proper  ratio  to  a  proper  base.^^  But  if  it  assesses  domes- 
tic business  independently,  it  need  not  allow  deduction  for  losses 
incurred  in  other  states.  This  was  decided  in  the  Shaffer  case.  The 
complaint  that  this  discriminated  in  favor  of  residents  was  answered  by 
pointing  out  that  residents  were  taxable  on  extra-state  income,  while 
non-residents  were  not.  The  difference  was  said  to  be  "only  such  as 
arises  naturally  from  the  extent  of  the  jurisdiction  of  the  State  in  the 
two  classes  of  cases"  and  one  that  "cannot  be  regarded  as  an  unfriendly 
or  unreasonable  discrimination."^* 

The  Travis  case,  however,  held  it  unfriendly  and  unreasonable  for 
New  York  to  allow  to  non-residents  no  personal  or  family  exemptions 
when  such  favors  were  extended  to  residents.^*    In  justification  of  the 

"But  see  American  Mfg.  Co.  v.  St.  Louis  (1919)  250  U.  S.  459,  39  Sup. 
Ct.  522,  in  whidi  the  Supreme  Gsurt  sustained  a  license  tax  on  manufac- 
turers assessed  at  one  dollar  for  each  $1,000  of  sales,  even  though  the 
goods  were  removed  to  another  state  before  sale.  Undoubtedly,  however, 
a  state  has  more  latitude  in  assessing  special  license  taxes  than  in  assessing 
taxes  on  net  income.  In  this  case,  also,  there  was  no  question  of  discrimi- 
nation against  non-residents,  as  there  would  be  if  residents  might  as  a  rule 
deduct  all  the  expenses  instrumental  to  the  production  of  the  income  taxed 
while  others  might  deduct  only  a  part. 

"See  32  Harvard  Law  Rev.  663-669. 

"Fargo  V.  Hart  (1904)  193  U.  S.  490,  24  Sup.  Ct.  498;  Meyer  v.  Wells 
Fargo  &  Co.  (1912)  223  U.  S.  298,  Z2  Sup.  Ct.  218;  Louisville  &  Nashville 
R.  R.  V.  Greene  (1917)  244  U.  S.  522,  37  Sup.  Ct.  683;  Illinois  Central 
R.  R.  V.  Greene  (1917)  244  U.  S.  555,  37  Sup.  Ct.  697;  Union  Tank  Line  v. 
Wright  (1919)  249  U.  S.  275,  39  Sup.  Ct  276.  See  31  Harvard  Law  Rev. 
769-775. 

"In  the  district  court.  Judge  Campbell,  who  dissented  from  the  decision 
sustaining  the  tax,  insisted  that  the  income  tax  on  residents  was  a  tax  on 
persons,  while  that  on  non-residents,  which  "must  be  considered  as  standing 
alone",  was  necessarily  a  tax  on  business  or  property,  and  therefore  invalid 
because  it  selected  for  discrimination  the  business  and  property  of  non- 
residents. Shaffer  r/.  Howard  (D.  C.  1918)  250  Fed.  873,  889.  Of  this 
nominalistic  myopia,  Mr.  Justice  Pitney  remarked  gently  that  "it  errs  in 
paying  too  much  regard  to  theoretical  distinctions  and  too  little  to  the 
practical  effect  and  operation  of  the  respective  taxes  as  levied." 

"This  was  held  unconstitutional  under  section  2  of  Article  IV  of  the 
Federal  Constitution,  which  reads :  "The  Citizens  of  each  State  shall  be 
entitled  to  all  Privileges  and  Immunities  of  Citizens  in  the  several 
States."     The  court  wisely  refused  to  accept  the  unwarranted  distinction 
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discrimination  it  was  urged  that  non-residents  were  not  taxed  on  income 
from  New  York  debtors  and  that  they  were  likely  to  receive  income 
from  extra-New- York  sources  equal  to  the  exemption  enjoyed  by  New 
Yorkers,  The  court  answered  that  the  discrimination  was  not  con- 
ditioned on  the  existence  of  such  \intaxed  income  from  extra-state 
sources,  and  that  it  could  not  be  assumed  that  non-residents  as  a  class 
received  such  income.  The  opinion  pointed  out  that  non-residents  com- 
pete with  residents  for  work  in  New  York  and  observed:  "Whether 
they  must  pay  a  tax  upon  the  first  $1,000  or  $2,000  of  income,  while 
their  associates  and  competitors  who  reside  in  New  York  do  not,  makes 
a  substantial  difference."  This  discrimination  was  rightly  viewed  as  a 
general  one  operating  to  the  disadvantage  of  all  non-residents,  and  not 
like  that  sanctioned  in  the  New  Jersey  Inheritance  Tax  Law^^  which 
imposed  only  "occasional  or  accidental  inequality  due  to  circumstances 
personal  to  the  taxpayer".  Under  the  New  Jersey  statute  extra-state 
assets  of  non-resident  decedents  made  the  inheritance  tax  on  New 
Jersey  assets  greater  than  that  imposed  on  the  same  amount  of  New 
Jersey  assets  comprising  the  entire  estate  of  a  resident  decedent.  Under 
the  New  York  law  the  situation  was  reversed.  Non-residents  whose 
total  income  was  from  New  York  were  taxed  on  their  entire  income, 
while  all  New  Yorkers  enjoyed  an  exemption.  While  non-residents 
who  received  untaxed  income  in  their  home  state  might  in  fact  be 
assessed  on  less  of  their  total  income  than  New  Yorkers  were  assessed 
on  theirs,  this  practical  exemption  was  not  available  to  those  who 
needed  it  most  and  it  would  in  any  event  be  due  to  the  forbearance 
of  other  states.  A  further  provision  in  the  New  York  statute  which 
would  allow  non-residents  to  deduct  from  their  New  York  tax  a  pro- 
portion of  a  tax  imposed  by  their  home  state  on  their  total  income,^^ 

sometimes  made  between  residents  and  citizens,  as  in  La  Tourette  v. 
McMaster  (1919)  248  U.  S.  465.  39  Sup.  Ct.  160.  and  followed  Chalker  v. 
Birmingham  &  N.  W.  Ry.  (1919)  249  U.  S.  522,  39  Sup.  Ct.  366,  in  holding 
that  by  and  large  the  discrimination  against  non-residents  would  be  against 
citizens  of  other  states. 

"Sustained  by  a  five-to-four  vote  in  Maxwell  v.  Bugbee  (1919)  250  U.  S. 
525,  40  Sup.  Ct.  2. 

"This  is  the  interpretation  of  the  provision  given  by  Professor  Seligman, 
who  was  instrumental  in  securing  its  inclusion  in  the  law  and  must  there- 
fore be  familiar  with  what  was  intended.  See  his  discussion  in  34  Political 
Science  Quarterly  534-537,  and  in  5  Bulletin  of  the  National  Tax  Associa- 
tion 47-48.  But  it  is  by  no  means  clear  that  the  language  of  the  statute 
accurately  expresses  this  intent.  The  ratio  to  be  used  in  fixing  the  fraction 
is  plainly  enough  that  of  New  York  taxable  income  to  the  total  income 
taxed  by  the  home  state.  But  whether  the  fraction  is  to  be  applied  to  the 
total  income  taxed  by  the  home  state  or  only  to  some  or  all  of  the  New 
York  income  taxed  by  the  home  state  is  at  best  doubtful.  The  Act  says 
that  whenever  a  non-resident  has  become  liable  to  an  income  tax  in  his 
home  state  "upon  his  net  income  for  the  taxable  year,  derived  from  sources 
within  this  state  and  subject  to  taxation  under  this  article",  the  comptroller 
shall  credit  the  amount  due  under  the  New  York  tax  "with  such  proportion 
of  the  tax  so  [italics  are  writer's]  payable  by  him"  to  his  home  state.  The 
"so"  seems  to  refer  back  to  the  tax  paid  in  the  home  state  upon  income 
derived  from  New  York  and  taxable  there.  Clearly  to  carry  out  the  intent 
of  the  framers,  the  statute  should  be  so  amended  as  to  read  that  whenever 
a  non-resident  has  become  liable  to  an  income  tax  in  his  home  state  "upon 
his  net  income  for  the  taxable  year,  including  that  derived  from  sources 
within  this  state  and  subject  to  taxation  under  this  article,"  the  comptroller 
shall  deduct  from  the  New  York  tax  "such  proportion  of  the  total  tax 
[omitting  'so']  payable"  to  the  home  state,  etc. 
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provided  such  state  extended  a  similar  courtesy  to  New  Yorkers,  was 
held  no  palliative  for  the  discrimination  practiced  in  the  absence  of 
such  hypothetical  legislation  in  other  states.^* 

The  court  could  hardly  have  done  otherwise  than  to  take  the  situa- 
tion as  it  was  in  the  case  before  it.  The  wisdom  of  its  conclusion  admits 
of  little,  if  any,  doubt.  No  one  would  contend  that  New  York  might 
tax  real  estate  of  non-residents  at  its  full  value  while  it  exempted 
wholly  or  partially  that  of  residents.  Such  discrimination  against  a 
resident  of  New  Jersey  whose  total  assets  consisted  of  New  York  realty 
could  not  be  overlooked  because  other  residents  of  New  Jersey  owned 
exempt  realty  elsewhere  or  owned  intangibles  which  New  York  might 
have  taxed  but  chose  to  treat  more  tenderly  than  those  of  New  Yorkers. 
Such  unfriendly  treatment  of  a  non-resident  is  too  obviously  uncon- 
stitutional to  be  attempted.  The  effort  now  frustrated  plainly  belongs 
in  the  same  category. 

T.  R.  P. 


The  Sherman  Anti-Trust  Law. — The  United  States  Supreme  Coxirt 
held  in  the  Knight  case^  that  the  formation  of  a  corporation  under  the 
laws  of  New  Jersey  for  the  purpose  of  acquiring  the  stock  of  manufac- 
turing corporations  organized  under  the  laws  of  Pennsylvania,  which 
together  had  a  practical  monopoly,  that  is,  a  dominating  control  of 
their  business  in  the  United  States,  did  not  constitute  an  offense  against 
the  Anti-Trust  Law,  and  that,  therefore,  the  American  Sugar  Refining 
Company,  organized  for  the  purpose  of  se<;uring  this  monopolistic  con- 
trol, could  not  be  suppressed  as  an  illegal  combination  in  a  suit  brought 
by  the  United  States  G-ovemment  under  that  law.  This  decision  was 
concurred  in  by  seven  of  the  eight  Justices  who  took  part  in  it,  Mr. 
Justice  Harlan  alone  dissenting.  The  opinion  of  the  majority  was 
based  upon  the  sound  principle  that  Congress  did  not  attempt  by  the 
Sherman  Anti-Trust  Law  "to  limit  and  restrict  the  rights  of  corpora- 
tions created  by  the  States  or  the  citizens  of  the  States  in  the  acquisi- 

"Even  if  this  reciprocal  provision  were  made  operative  by  the  requisite 
action  of  other  states,  it  would  afford  no  relief  to  non-residents  whose 
total  income  is  from  New  York  and  is  not  greater  than  the  exemption 
allowed  by  their  home  state.  If  New  Jersey  copied  the  New  York  law,  a 
married  resident  of  New  Jersey  whose  total  income  was  $2,000  earned  in 
New  York  would  pay  no  tax  in  New  Jersey,  and  would  therefore  pay  a 
New  York  tax  on  $2,000,  whereas  by  becoming  a  resident  of  New  York  he 
would  pay  nothing.  Mr.  Justice  Pitney's  reference  to  this  reciprocal  pro- 
vision makes  it  doubtful  whether  he  understood  what  its  practical  operation 
would  be.  He  was  correct  in  thinking  that  it  would  be  no  palliative  for  the 
discrimination,  in  respect  to  personal  and  family  exemptions,  except  in  cer- 
tain special  cases,  but  he  seems  to  have  assumed  that  it  was  itself  a  dis- 
crimination until  counterbalanced  by  the  action  of  other  states.  On  the 
contrar^r,  it  would,  if  added  to  a  proper  exemption  provision,  almost  wholly 
relieve  non-residents  from  a  New  York  tax  on  New  York  income.  It  is 
therefore  an  act  of  grace  designed  to  prevent  or  reduce  bi-state  double 
taxation  of  incomes.  Viewed  as  a  favor  and  not  as  a  discrimination,  it 
would  appear  to  be  properly  conditioned  on  the  grant  of  corresponding 
favors  to  New  Yorkers  by  the  home  states  of  non-residents. 

'United  States  v.  E.  C.  Knight  Co.  (1894)  156  U.  S.  1,  15  Sup.  Ct.  249. 
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tion,  control,  or  disposition  of  property",  and  that  Congress  apparently 
had  no  power  to  do  so.^ 

In  the  Northern  Securities  case'  it  was  held  that  the  Northern 
Securities  Company,  organized  for  the  purpose  of  acquiring  the  stocks 
of  the  Northern  Pacific  Railway  Company  and  the  Great  Northern 
Railway  Company,  was  an  illegal  combination  and  as  such  could  be 
suppressed  in  a  suit  brought  by  the  United  States  Government  similar 
to  the  one  which  failed  in  the  Knight  case.  Four  of  the  nine  Justices, 
Harlan,  Brown,  McKenna  and  Day,  J.  J.,  held  broadly,  in  disagree- 
ment with  the  Knight  case,  that  a  combination  of  corporations  engaged 
in  Interstate  Commerce  could  not  be  legally  effected  through  the  for- 
mation of  a  holding  company  any  more  than  it  could  be  legally  effected 
by  means  of  an  agreement  among  the  several  corporations  forming  the 
combination.  Mr.  Justice  Brewer,  while  concurring  in  the  result,  deliv- 
ered an  opinion,  expressing  his  dissent  from  this  broad  principle.  And 
he  held  that  the  Northern  Securities  Comi>any  could  be  suppressed 
because  "a  single  railroad  is,  if  not  a  legal,  largely  a  practical,  mon- 
opoly, and  the  arrangement  by  which  the  control  of  these  two  com- 
peting roads  was  merged  in  a  single  corporation  broadens  and  extends 
such  monopoly",  and  because  the  Northern  Securities  Company  was 
"an  unreasonable  combination  in  the  restraint  of  Interstate  Commerce 
— one  in  conflict  with  State  Law  and  within  the  letter  and  spirit  of 
the  statute  and  the  power  of  Congress".  Mr.  Justice  White  delivered 
a  convincing  dissenting  opinion,  which  was  in  accord  with  his  opin- 
ion in  the  Knight  case,  and  with  him  concurred  the  Chief  Justice  and 
Mr.  Justice  Peckham  and  Mr.  Justice  Holmes. 

In  the  Standard  OH  case*  the  Court  unanimously  held  that  the 
Standard  Oil  Company,  formed  for  the  purp>ose  of  acquiring  the  con- 
trol of  a  large  number  of  manufacturing  corporations,  which  together 
had  a  practical  monopoly  of  the  trade  in  petroleum  and  its  products, 
was  an  illegal  combination,  involving  an  unreasonable  and  undue 
restraint  of  trade.  But  Mr.  Justice  Harlan  delivered  an  opinion  in 
accord  with  his  opinion  in  the  Knight  case,  expressing  his  dissent  from 
the  rule  of  reason  (first  suggested  by  Mr.  Justice  Brewer  in  the 
Northern  Securities  case  and  elaborated  by  Chief  Justice  White  in  this 
case)  and  holding  that  the  Anti-Trust  Law  was  aimed  at  the  suppres- 
sion of  all  contracts  in  restraint  of  trade  and  practical  monopolies, 
whether  reasonable  or  unreasonable.  And  in  support  of  this  dissent  he 
cited  the  cases  of  United  States  v.  Freight  Association^  and  United 
States  V.  Joint  Traffic  Association,^  which  held  that  a  contract  between 
railroads  for  the  maintenance  of  rates  was  illegal  even  though  the 
rates  maintained  were  themselves  reasonable  and  the  contract  was 
•entered  into  for  the  purpose  of  maintaining  such  reasonable  rates. 

'See  Northern  Securities  Co.  v.  United  States  (1904)  193  U.  S.  197,  at 
pp.  402-6,  24  Sup.  Ct.  436;  4  Columbia  Law  Rev.  315;  9  Columbia  Law 
Rev.  95. 

'Northern  Securities  Co.  v.  United  States  (1904)  193  U.  S.  197.  24  Sup. 
Ct.  436. 

^Standard  Oil  Co.  of  N.  J.  v.  United  States  (1910)  221  U.  S.  1,  31 
Sup.  Ct.  502. 

"United  States  v.  Trans-Missouri  Freight  Ass'n.  (1897)  166  U.  S.  290. 
17  Sup.  Ct.  540. 

'United   States  v.  Joint  Traffic  Ass'n.    (1898)    171   U.   S.   505,   19   Sup. 
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In  the  American  Tobacco  Company  case'  the  Court  in  like  manner 
unanimously  held  that  the  American  Tobacco  Company,  formed  for 
the  purpose  of  acquiring  the  control  of  a  large  number  of  manufactur- 
ing corporations,  which  together  had  a  monopolistic  control  of  the 
trade  in  tobacco,  was  an  illegal  combination,  and  Mr.  Justice  Harlan 
delivered  a  similar  dissenting  opinion. 

In  each  of  these  cases  stress  was  laid,  in  the  opinion  of  the  Court, 
upon  the  illegal  acts  of  the  promoters  prior  to  the  formation  of  the 
combination,  upon  the  continuance  of  illegal  acts  subsequent  thereto, 
and  upon  the  actual  dominating  control  and  influence  of  the  combina- 
tions in  question. 

Finally,  in  the  case  of  United  States  v.  United  States  Steel  Cor- 
poration (U.  S.  Supreme  Court,  Oct.  Term,  1919,  No.  6,  March  1,  1920), 
the  Court  holds  that  the  United  States  Steel  Corporation,  formed  for 
the  purpose  of  acquiring  the  control  of  a  large  number  of  manufactur- 
ing companies,  mining  companies  and  one  railroad  company,  which 
together  had  a  practical  or  dominating  control  of  the  iron  business,  is 
not  an  illegal  combination.  This  decision  was  rendered  by  four  of 
the  nine  Justices  of  the  Court,  Chief  Justice  White,  and  Holmes, 
McKenna  and  Van  Devanter,  J.  J.  A  dissenting  opinion  was  deliv- 
ered by  Mr.  Justice  Day,  with  whom  concurred  Mr.  Justice  Pitney  and 
Mr.  Justice  Clarke.  Brandeis  and  Reynolds,  J.  J.,  took  no  part  in  the 
decision. 

It  cannot  be  doubted,  and  is  substantially  conceded  by  the  Court, 
that  the  United  States  Steel  Corporation  was  formed  with  the  intent 
and  purpose  to  monopolize  or  restrain  trade — that  is,  with  the  same 
intent  and  purpose  with  which  the  Northern  Securities  Company,  the 
Standard  Oil  Company  and  the  American  Tobacco  Company  were 
formed.  But  the  United  States  Steel  Corporation  escaped  condemna- 
tion, because  the  evidence  showed  that  apparently  it  had  not  acquired 
the  monopoly  which  it  sought,  and  that  great  as  was  its  power  to  mon- 
opolize or  dominate  the  iron  and  steel  trade,  it  had  not  attempted  to 
exercise  that  power.  And  stress  was  laid  upon  the  fact  that  the  conduct 
of  its  promoters  prior  to  the  formation  of  the  combination  and  the 
conduct  of  its  managers  subsequent  thereto  was  not  characterized  by 
those  "brutalities  and  tyrannies"  which,  it  is  charged,  were  practiced 
by  the  promoters  and  managers  of  the  Standard  Oil  Company  and  the 
American  Tobacco  Company,  and,  finally,  that  the  United  States  Steel 
Corporation  was  on  the  whole  promotive  of  the  public  welfare  in  the 
efficient  management  of  its  business,  in  the  treatment  of  its  employees, 
its  customers  and  competitors  and  in  the  development  of  a  large  for- 
eign trade.  And  in  the  last  analysis  the  Court  goes  to  the  full  limit 
of  holding  broadly  that  mere  size  or  the  mere  existence  of  the  power 
to  control  trade  does  not  constitute  an  offense  against  the  law,  unless 
the  power  is  exercised  and  manifested  in  overt  acts,  such  as  freight 
rebates,  arbitrary  reduction  of  wages,  manipulation  of  prices  and  the 
crushing  of  competitors  by  unfair  trade  practices. 

This,  it  must  be  conceded,  leaves  the  meaning  of  the  law  far  from 
definite  and  certain  and  makes  it  difficult  for  the  lawyer  to  advise  his 
clients  as  to  its  scope.  This  is  emphasized  by  the  announcement  of 
the  Attorney  General  that,  notwithstanding  this  decision,  he  intends 
hopefully  to  continue  the  prosecution  of  all  the  anti-trust  cases,  includ- 
ing the  suit  against  the  American  Sugar  Refining  Company.    It  would 

'United  States  v.  American  Tobacco  Co.  (1910)  221  U.  S.  106.  31  Sup. 
Ct.  632. 
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seem,  however,  that  the  American  Sugar  Refining  Company  stands  as 
secure  before  the  law  as  the  United  States  Steel  Corporation.  For  the 
business  of  the  independent  competitors  of  the  so-called  Sugar  Trust 
has  continued  to  thrive  and  the  American  Sugar  Refining  Company  is 
doing  today  a  substantially  smaller  percentage  of  the  total  business 
than  it  did  at  the  time  of  its  formation. 

However,  this  decision  leaves  the  meaning  of  the  law  not  more 
indefinite  and  uncertain  than  many  constitutional  provisions,  statutes 
and  rules  of  law  with  which  the  courts  have  to  deal.  And  it  is  doubt- 
ful whether  anything  would  be  gained  if  Congress  should  attempt  to 
define  by  a  hard  and  fast  rule  what  a  monopoly  is.  It  is  certain  that  if 
it  had  made  such  an  attempt,  it  would  have  tried  to  prevent  the 
organization  of  the  United  States  Steel  Corporation.  And,  yet,  the 
United  States  Supreme  Court  has  just  declared  that  this  corjwration 
is  a  beneficent  institution — a  "good  trust",  within  the  distinction  laid 
down  by  the  idol  of  the  American  people — Theodore  Roosevelt. 

Upon  the  basis  of  the  decisions  herein  considered,  it  is  submitted 
that  the  Sherman  Anti-Trust  Act  is  to  be  interpreted  as  follows : 

First:  Combinations  possessing  a  monopolistic  (dominating)  con- 
trol effected  through  the  organization  of  large  corporations,  as  well  as 
contracts  involving  unreasonable  restraints  of  trade  or  tending  to 
monopoly,   come   within   the  Act. 

This  is  contrary  to  the  Knight  case,  and,  in  the  opinion  of  the 
writer,  contrary  to  a  sound  interpretation  of  the  Act,  but  the  Knight 
case  was  in  effect  overruled  by  the  decision  in  the  Northern  Securities 
case. 

Second:  A  combination  effected  through  the  medium  of  a  large 
corporation  is  illegal,  provided  only  that  it  exercises  its  monopolistic 
control  unfairly  and  oppressively. 

This  is  the  rule  of  reason  laid  down  by  Chief  Justice  White  in  the 
Standard  Oil  and  the  Amencan  Tobacco  Company  cases,  and  con- 
sistently applied  in  the  United  States  Steel  Corporation  case. 

Third:  TMiether  or  not  the  combination  is  using  its  monojwlistic 
control  unfairly  and  oppressively  and  therefore  involves  an  unreason- 
able restraint  of  trade  is  to  bo  determined  by  a  consideration  of  (a) 
the  acts  of  its  promoters  prior  to  the  formation  of  the  corporation;  (6) 
the  acts  of  the  managers  of  the  enterprise  subsequent  thereto;  (c)  how 
far  outside  competition  has  been  able  to  thrive  or  maintain  itself  since 
the  formation  of  the  combination;  (d)  the  nature  of  the  business  and 
its  relation  to  the  public  interest. 

If  the  outside  competition  thrives,  that  is  very  good  evidence  that 
the  Trust  is  not  misusing  its  power,  and  if,  in  addition,  it  can  be 
shown  that  there  has  been  no  undue  reduction  of  wages,  undue  enhance- 
ment of  prices  or  unfair  practices  as  against  competitors,  it  may  be 
confidently  asserted  that  the  combination  does  not  come  within  the 
condemnation  of  the  Act. 

G.  F.  c. 


The  Disposition  of  Insurance  Money  When  the  Beneficiary  Mur- 
ders THE  Insured. — It  is  usually  said  that  the  beneficiary  of  an  insur- 
ance policy  who  intentionally  causes  the  death  of  the  insured  cannot 
I  recover  in  an  action  on  the  policy,  but  that  the  insured's  administrator 
can  recover  the  proceeds  for  the  benefit  of  the  estate  on  the  theory  of 
I 
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a  resulting  trust.^  The  latter  proposition  is  usually  true  as  far  as  it 
goes,  but  it  does  not  afford  a  rule  for  the  ultimate  disposition  of  the 
money,  and  on  that  jxjint  the  courts  will  be  found  to  differ.  In 
Johnston  v.  Metropolitan  Life  Insurance  Co.  (W.  Va.  1919)  100  S.  E. 
865,  the  beneficiary  was  also,  under  the  West  Virginia  law,  the  sole 
distributee  of  the  insured,  and  the  court  held  that  while  it  covdd  not 
override  the  statute  of  distribution,  it  could  look  through  the  whole 
transaction  to  ascertain  the  eventual  disposition  of  the  money,  and 
therefore  refused  to  create  the  resulting  trust  when  the  administrator 
brought  suit.  The  court  in  its  opinion  distinctly  affirmed  the  liability 
of  the  company,  but  the  decision  necessarily  foreclosed  any  possible 
recovery. 

It  is  plain  that  to  prevent  the  beneficiary  from  taking  under  such 
circumstances  the  court  must  either  refuse  to  create  the  trust  or  dis- 
r^ard  the  statute  of  distribution.  An  examination  of  the  cases  will 
show  varying  attitudes.  In  view  of  the  West  Virginia  court's  professed 
helplessness  before  the  statute,  it  is  interesting  to  dissect  the  theory 
on  which  the  beneficiary  was  denied  recovery  in  the  leading  English 
case,^  cited  in  the  main  case  with  evident  approval.  The  Married 
Women's  Property  ActS  stated  in  unambiguous  language  that  when- 
ever a  wife  should  be  named  beneficiary  in  a  policy,  the  insured's 
executor  should  hold  the  proceeds  in  trust  for  her.  Despite  the  fact 
that  the  trust  was  created  by  the  statute  as  clearly  as  distributees  are 
designated  by  statute,  the  court  declared  that  the  murder  by  the  bene- 
ficiary rendered  the  trust  incapable  of  performance  and  decreed  that 
the  executor  should  keep  the  money  for  the  benefit  of  the  assured's 
estate.  And  in  this  country  some  courts  have  not  hesitated  to  circiim- 
vent  the  statute  of  distribution  itself  in  these  cases.  In  Supreme 
Lodge  v.  MenkhaiLsen*  the  Illinois  court  held  that  the  murder  had  the 

^See  15  Columbia  Law  Rev.  260.  In  treating  this  subject  it  seems  un- 
necessary to  make  any  distinction  between  policies  in  ordinary  insurance 
companies  and  mutual  benefit  societies.  Although  the  rights  of  the  bene- 
ficiaries are  said  to  be  different  in  the  two  cases,  the  difference  seems  to 
be  slighter  than  some  opinions  indicate,  and  would  in  no  way  affect 
the  present  problem.  See  Ryan  v.  Rothweiler  (1893)  50  Ohio  St.  595, 
35  N.  E.  679;  Modem  Woodmen  v.  Headle  (1914)  88  Vt.  37,  46,  90  Atl. 
893.  Where  the  beneficiary  takes  out  the  insurance  and  pays  the  premiums, 
a  different  question  might  arise.  Presumably  there  the  insured's  admin- 
istrator would  have  no  claim.  Anderson  v.  Parker  (1910)  152  N.  C.  1, 
67  S.  E.  53  (semble). 

"Cleaver  v.  Mutual  Reserve  Fund  Life  Ass'n.  [1892]  1  Q.  B.  147.  The 
court  also  cited  Schmidt  v.  Northern  Life  Ass'n.  (1900)  112  Iowa  41,  83 
N.  W.  800,  and  failed  to  comment  on  the  fact  that  the  Iowa  court  expressly 
refused  to  consider  the  question  of  whether  the  beneficiary  would  be 
allowed  to  take  as  distributee. 

'45  &  46  Vict.  c.  75,  §  11. 

'(1904)  209  111.  277,  283,  70  N.  E.  567.  The  facts  of  that  case  were  as 
follows : — A  wife  was  murdered  by  her  husband,  whom  she  had  named 
as  beneficiary  in  a  mutual  benefit  certificate.  The  Illinois  laws  on  mutual 
benefit  societies  declared  that  a  member  might  name  husband  or  wife, 
members  of  the  family  and  certain  other  relatives  as  beneficiaries.  The 
court  allowed  the  children  to  recover  the  proceeds  of  the  certificate.  In 
Wall  V.  Pfanschmidt  (1914)  265  111.  180,  192,  106  N.  E.  785,  the  court 
attempted  to  explain  that  this  decision  did  not  override  the  statute  of 
distribution,  because  it  merely  construed  a  contract.  Obviously,  however, 
it  must  be  a  strange  construction  of  an  insurance  contract  which  could  bring 
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same  effect  as  a  divorce  as  far  as  the  right  of  the  beneficiary  to  the 
insurance  money  was  concerned,  and  specifically  stated  that  there- 
after the  beneficiary  could  not  take  the  proceeds  as  "heir  or  heir  at  law 
of  the  deceased".  And  in  Minnesota,'  in  a  case  where  the  brother  of 
the  insured  was  the  co-distributee  of  the  beneficiary,  the  court  allowed 
the  former  to  recover  the  entire  proceeds  of  the  policy,  treating  the 
beneficiary  as  dead  when  the  disposition  of  the  proceeds  was  at  issue. 
At  the  other  pole  is  Murchison  v.  Murchison,^  where  the  Texas  court 
assumed  the  right  of  the  administrator  to  recover  to  be  indefeasible 
and  then  refiised  to  override  the  statute  of  distribution,  thus  allowing 
the  money  to  go  to  the  beneficiary. 

Here  then  are  seen  three  different  lines  of  policy  in  these  cases, — 
to  deny  recovery  to  the  administrator,  to  treat  the  beneficiary  as  dead 
in  settling  the  question,  or  to  uphold  both  the  administrator's  right 
and  the  right  of  the  beneficiary  as  distributee.  Since  the  matter  is  con- 
fessedly one  of  public  policy,  that  most  all-embracing  of  discretionary 
doctrines,  it  may  well  be  asked  which  brings  the  most  satisfactory 
results,  actually  as  well  as  logically.  Both  logic  and  justice  seem  to 
demand  that  to  prevent  the  assured  from  being  defrauded,  his  estate, 
which  represents  him,  should  recover  the  money.  And  to  treat  the 
beneficiary  as  dead  thereafter  and  allow  the  heirs  next  in  line  to  take, 
is  probably  the  solution  which  would  appear  most  satisfactory  to  the 
average  man.  Obviously  this  is  pure  fiction,  but  there  is  nothing  novel 
in  the  principle  of  treating  a  relative  as  non-existent  in  determining 
the  inheritance  of  some  of  an  intestate's  property.  At  common  law 
an  alien  child  could  not  inherit  real  property,  but  it  did  not  escheat 
thereby  but  went  to  the  heirs  next  in  line.''  In  the  instant  case  the 
wife  was  apparently  the  only  heir,  and  it  might  be  asked  to  whom  the 
money  would  then  pass.  But  it  seems  plain  that  the  state  would  take 
it.  Strict  escheat  applies  only  to  realty,  but  modern  statutes  usually 
provide  that  the  administrator  shall  pay  to  the  proper  state  official  any 
property  in  his  possession  which  no  one  claims  as  heir.*  It  is  undeni- 
able that  this  doctrine  disregards  the  statute  of  distribution,  but  it  is 
also  undeniable  that  courts  do  at  times  disregard  statutes,  and  there 
seems  no  reason  why  greater  sanctity  shoiild  be  afforded  this  law  than 
any  other  legislative  act.® 

the  result  that  a  person  could  not  take  as  heir  at  law.  The  Mettkhausen 
case  might  conceivably  be  interpreted  as  holding  that  the  mutual  benefit 
laws  directed  that  when  the  husband  was  incapable  of  taking  the  children 
should  recover,  but  even  such  an  interpretation  would  amount  merely  to 
a  factual  disregard  of  the  statute  of  distribution  by  reading  into  another 
law  a  meaning  which  it  plainly  was  never  intended  to  have. 

'Sharpless  v.  Ancient  etc.  Workmen  (1916)  135  Minn.  35,  159  N.  W. 
1086. 

*(Tex.  1918)  203  S.  W.  423. 

'Jackson  v.  Jackson  (N.  Y.  1810)  7  Johns.  *214;  Orr  v.  Hodgson  (1819) 
17  U.  S.  453,  461. 

^Excellent  treatment  of  the  difference  between  common  law  and  modern 
escheat,  bearing  directly  on  this  point,  can  be  found  in  Commonwealth  v. 
Blanton's  Executors.  (1842)  41  Ky.  393  and  Johnston  v.  Spicer  (1887) 
107  N.  Y.  185,  196  et  seq.,  13  N.  E.  753. 

"See  the  dissenting  opinion  in  Wellner  v.  Eckstein  (1908)  105  Minn. 
444,  456,  117  N.  W.  830,  wherein  Justice  Elliott  scouts  the  theor>'  that 
a  court  can  not  disregard  the  apparent  meaning  of  any  law  under  proper 
circumstances.     It  is  interesting  also  to  note  that  in  Dickinson  v.  Stuart 
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On  the  other  hand,  the  Texas  doctrine  of  allowing  the  beneficiary 
to  take  as  distributee  is  not  so  startling  as  it  first  seems.  The  objection 
to  allowing  the  beneficiary  to  take  undoubtedly  springs  from  our  reviil- 
siou  to  the  thought  of  the  murderer  enjoying  the  fruits  of  his  wrong- 
doing. But  such  enjoyment  is  more  theoretical  than  actual.  It  18 
usually  limited  to  the  time  between  the  murder  and  the  murderer's 
execution, —  a  time  spent  in  imprisonment.  It  is  true  that  his  heirs 
then  take,  but  if  he  is  a  distributee  of  the  insured  his  heirs  are  likely 
to  be  those  who  would  have  taken  had  he  been  treated  as  dead.  And 
this  doctrine  is  as  unassailable  logically  as  that  which  allows  the 
administrator  to  recover  for  the  benefit  of  the  estate.  For  when  the 
next  heirs  assert  a  right  to  the  money  against  the  beneficiary-dis- 
tributee, their  claim  is  founded,  not  on  their  loss,  but  merely  on  the 
other's  wrong.  If  the  claim  is  allowed,  the  mxirder  really  becomes  a 
fortunate  event  for  them.  Neither  law  nor  equity  ordinarily  sanctions 
such  a  result. 

Either  of  these  theories,  however,  seems  preferable  to  the  West 
Virginia  decision,  which  allows  the  company  to  benefit  by  the  murder. 
It  is  true,  of  course,  that  there  are  circumstances  in  which  the  courts 
will  not  hesitate  to  release  the  company  from  all  liability,^"  but  it  is 
difficult  to  conceive  of  a  reason  for  doing  so  when  the  event  insured 
against  has  so  plainly  taken  place.  Probably  the  most  satisfactory  way 
of  dealing  with  the  whole  problem  is  by  statute,  and  this  method  has 
been  adopted  in  some  states.^^ 


The  Rights  of  a  Promisee  under  a  Contract  to  Leavt:  Property 
BY  Will. — The  rights  acquired  by  a  promisee  under  a  contract  to  devise 
or  bequeath  property  to  him  by  will  are  merely  contractual  and  con- 
Colliery  Co.  (1912)  71  W.  Va.  325,  76  S.  E.  654,  the  West  Virginia  court 
respected  the  statute  of  distribution  at  the  expense  of  another  law.  A 
father  secured  employment  for  his  child  contrar>'  to  law.  The  child  was 
killed  and  the  court  refused  to  allow  his  administrator  to  recover  from 
the  company  because  the  father  happened  to  be  the  sole  distributee.  Yet 
the  West  Virginia  Code,  §§  4409,  4410,  gives  the  administrator  a  statutory 
legal  right  to  recover  damages  for  wrongful  death,  and  makes  no  excep- 
tions whatsoever. 

'"Northwestern  Life  Ins.  Co.  v.  McCue  (1912)  223  U.  S.  234,  32  Sup. 
Ct.  220;  Burt  v.  Union  etc.  Ins.  Co.  (1902)  187  U.  S.  362,  23  Sup.  Ct.  139.- 
In  these  cases  the  insured  was  convicted  of  murder  and  executed,  and 
the  court  ii«*.Id  that  such  a  demise  was  not  a  risk  insured  against.  From 
one  viewpoint  no  great  injustice  results  from  such  a  decision.  So  far  as 
life  insurance  is  considered  a  contract  of  indemnity,  like  fire  insurance, 
the  company  earns  its  premiums  although  loss  never  occurs.  But  life 
insurance  is  usually  considered  more  as  an  investment  than  as  indemnity. 
It  is  well  known  that  under  the  level  premium  plan  the  insurer  receives 
from  the  insured  in  the  earlier  years  the  natural  premium  plus  a  deposit, 
and  this  deposit  forms  the  basis  of  the  surrender  value  of  the  policy.  See 
18  Columbia  Law  Rev.  381-383.  It  would  seem  that  even  in  the  above 
cases,  since  the  risk  has  never,  by  the  court's  decision,  accrued,  the  insured's 
estate  would  be  entitled  to  the  surrender  value  of  the  policy,  but  the  point 
seems  never  to  have  been  raised. 

"Iowa  Code  (1913  Supp.)  §  3386;  Ind.  Ann.  Stat.  (Bums  1914)  §  2995; 
Cal.  Ci\.  <.odc  C1912)  §  1409. 
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stitute  no  property  interest.^  But  equity  will  as  far  as  ix)ssible  assure 
to  the  beneficiary  or  promisee  of  such  a  contract  the  expectancy  held 
out.  Sometimes  it  is  said  that  equity  decrees  the  specific  performance 
of  contracts  to  make  wills.  Of  course  this  is  not  true  in  the  sense  that 
the  promisor  will  be  compelled  before  he  dies  to  draw  up  a  testamentary 
instrument  in  conformance  with  the  contract,  but  if  he  has  failed  to 
execute  such  a  will,  equity  will,  in  so  far  as  it  can,  effect  the  same  result 
as  if  he  had,  by  compelling  the  legatees  and  devisees,  or  the  heirs,  if 
there  be  no  will,  to  convey  to  the  promisee.^  However,  a  bona  fide 
purchaser  for  value  will  be  protected.^ 

It  is  not  altogether  clear  what  rights  the  promisee  has  against  the 
promisor  during  the  lifetime  of  the  latter  *  but  it  appears  to  be  well 
settled  that  equity  will  enjoin  or  set  aside  any  transaction  through 
which  the  promisor  deliberately  seeks  to  vitiate  the  contract  by  putting 
performance  beyond  his  power.^ 

In  a  recent  case,  Eaton  v.  Eaton  (Mass.  1919)  124  N.  E.  37,  the 
question  was  raised  as  to  what  privileges  of  disposition  during  his  life- 
time the  promisor  in  such  a  contract  retained  over  his  property.  A, 
being  about  to  marry  for  the  second  time,  made  an  antenuptial  contract 
with  B,  his  fiancee,  in  which  he  agreed  in  lieu  of  dower  to  leave  her  as 
much  property  in  his  will  as  he  should  leave  to  any  one  of  his  sons. 
After  his  marriage,  having  become  estranged  from  B,  A  resolved  to 
evade  this  agreement,  and  to  that  end  he  secretly  transferred  almost  all 
of  his  property  to  his  sons,  with  the  understanding  that  he  should 
retain  the  control  and  benefits  during  his  life.  A  died  and  left  prac- 
tically nothing  by  his  will,  which,  however,  conformed  to  the  letter  of 
the  contract.  B  proceeded  to  contest  the  will,  and  ^'s  executors  sought 
to  enjoin  her  from  so  doing,  setting  up  the  contract.  The  court  of 
equity  held  that  the  gifts  were  ''fraudulent"  and  that  B  might  contest 
the  will. 

The  contract  in  the  instant  case  did  not  refer  to  any  specific  prop- 

'Noble  V.  Metcalf  (1908)  157  Ala.  295.  47  So.  1007.  holding  that  before 
the  death  of  the  promisor  of  a  contract  to  devise  certain  land,  the  promisee 
has  no  action  to  stay  waste,  committed  by  a  grantee  of  the  promisor. 

'Equity  impresses  a  trust  on  transferees  from  the  promisor  with  notice 
or  without  consideration.  Androscoggin  etc.  Bank  v.  Tracj-  (1916)  115 
Me.  433.  99  Atl.  257;.  see  Burdine  z\  Burdine  (1900)  98  Va.  515.  519,  36 
S.  E.  992;  Heath  v.  Heath  (1896)  18  Misc.  521.  522,  42  N.  Y.  Supp.  1087; 
Johnson  v.  Hubbell  (1855)   10  N.  J.  Eq.  2>2>2,  i2^. 

*Ryan  v.  Boston  Letter  Carriers'  etc.  Ass'n.  (1915)  222  Mass.  237,  110 
N.  E.  281  (antenuptial  contract  to  name  the  promisee  as  beneficiar>-  in  a 
life  insurance  policy). 

*Though  the  promisor  obviously  places  performance  out  of  his  power 
by  conveyances  of  land,  and  the  promisee  knows  of  it  at  the  time  and 
fails  to  seek  relief,  the  Statute  of  Limitations  does  not  run  against  him 
until  the  death  of  the  promisor.  Rogers  v.  Schlotterback  (1914)  167  Cal. 
35,  138  Pac.  728.  But  cf.  Synge  v.  Synge  [1894]  1  Q.  B.  466,  where  an 
action  at  law  for  damages  for  breach  of  the  contract  was  allowed  during 
the  lifetime  of  the  promisor,  on  the  theor>'  of  anticipatory  breach.  But 
in  this  contract  specific  property  was  named,  so  that  the  breach  was  certain. 

•Huffine  V.  Lincoln  (1916)  52  Mont.  585,  160  Pac.  820;  Bird  v.  Pope 
(1889)  72,  Mich.  483,  41  X.  W.  514;  Duvale  v.  Duvale  (1896)  54  N.  J.  Eq. 
581,  35  Atl.  750,  aff'd  (1898)  56  N.  J.  Eq.  375,  39  Atl.  687,  40  Atl.  440; 
Pflugar  V.  Pultz  (1887)  43  N.  T.  Eq.  440,  11  Atl.  123;  Davison  v.  Davison 
(1861)  13  N.  J.  Eq.  246;  Van  Duyne  ^  Vreeland  (1858)   12  N.  J.  Eq.  142. 


470  COLUMBIA  LAW  REVIEW 

erty,  but  to  a  certain  proportion  of  such  general  property  as  A  should 
leave  by  will.  It  was  no  undertaking  to  leave  to  5  all  the  property 
which  A  owned  at  the  time  of  executing  the  agreement. 

The  promisor  in  such  an  agreement  retains  the  privilege  of  using 
his  property  in  the  ordinary  course  of  business.®  Some  courts  have 
tried  to  draw  the  line  which  separates  those  transfers  and  conveyances 
which  are  consistent  with  the  contract  from  those  which  are  in  violation 
of  its  terms  on  the  distinction  of  ''fraud".^  Obviously  this  cannot  be 
meant  in  the  technical  sense,  for  the  violation  of  a  promise  is  not 
fraud.  No  action  of  deceit  can  be  founded  thereon.  All  that  can  be 
meant  by  "fraud"  is  a  definite  intention  to  evade  the  contract  and  defeat 
the  promisee's  expectancy. 

The  first  class  of  cases  consist  of  those  where  this  intention  is 
present.  If  the  promisor  alienates  property  in  sucli  a  way  that  the 
beneficial  interest  passes  only  at  his  death,  the  transaction,  though 
strictly  not  testamentary,  is  an  attempt  to  accomplish  by  indirection 
what  is  ordinarily  effected  by  will,  and  such  gifts  are  not  upheld.^  Where 
the  gift  is  outright  and  absolute,  though  authority  is  not  decisive,  it  is 
doubtful  whether  the  gift  would  be  upheld  any  the  more.®  From  a 
strictly  theoretical  standpoint,  the  amount  of  the  transfer  in  relation  to 
the  total  bulk  of  the  estate  should  be  immaterial,  if  this  so-called 
"fraudulent"  intent  is  present,  but  where  the  amovmt  of  the  gift  is 
insignificant  it  would,  as  a  matter  of  practice,  be  difficult  to  establish 
that  it  was  made  with  any  unconscionable  purpose. 

The  second  class  of  cases  is  made  up  of  those  where  the  "fraud- 
ulent" intent  is  absent.  If  the  promisor  alienates  property  which  is  of 
considerable  value,  but  which  is  not  a  substantial  portion  of  his  estate, 
the  transaction  is  clearly  lawful.^'*  Some  courts  have  said  that  regard- 
less of  intent,  were  the  promisor  to  transfer  all  his  property,  it  would  be 
presumed  that  the  act  was  unconscionable,  and  the  transfer  would  not 
be  upheld.^^     In  such  a  case,  it  is  submitted,  the  intent  is  of  little 

*See  Randall  v.  Willis  (1800)  5  Ves.  Jr.  *262,  *274.  So,  one  under 
contract  to  devise  the  residue  of  his  realty  has  a  marketable  title.  Needham 
V.  Kirkman  (1820)  3  B.  &  Aid.  *531.  As  for  losses  of  property  by  the 
promisor,  see  Webster  v.  Milford  (1708)  2  Eq.  Cas.  Abr.  362,  363. 

'Dickinson  v.  Seaman  (1908)  193  N.  Y.  18,  24,  85  N.  E.  818. 

^Rogers  v.  Schlotterback,  supra,  footnote  4;  Logan  v.  Weinholt  (1833) 
7  Bligh  (N.  S.)  1;  Fortescue  v.  Hennah  (1812)  19  Ves.  Jr.  *67;  Jones  v. 
Martin  (1798)  5  Ves.  Jr.  *266  n. ;  cf.  Grover  v.  Clover  (Colo.  1918)  169 
Pac.  578;  Walker  v.  Walker  (1891)  66  N.  H.  390,  31  Atl.  14.  A  gift  out- 
right on  the  eve  of  death  is  held  invalid.  Gregor  v.  Kemp  (1722)  3  Swanst. 
404.  And  though  the  gift  is  absolute  in  form,  if  in  fact  the  benefits  of  the 
property  were  reserved  to  the  grantor,  the  gift  will  not  be  upheld.  Whiton 
V.  Whiton  (1899)   179  111.  2,2,  53  N.  E.  722. 

^Webster  v.  Milford,  supra,  footnote  6.  This  case  is  not  fully  reported, 
but  the  gift  appears  to  have  been  outright.  See  also  Bruce  v.  Moon  (1900) 
57  S.  C.  60,  35  S.  E.  415;  Quinn  v.  Quinn  (1894)  5  S.  D.  328,  58  N.  W. 
808;  but  see  Jones  r.  Martin,  supra,  footnote  8,  at  j).  *268,  to  the  effect  that 
an  out  and  out  gift  does  not  violate  such  a  covenant  even  though  made 
with  the  intention  of  depriving  the  promisee  of  the  property. 

'"Dickinson  v.  Seaman,  supra,  footnote  7. 

"See  ibid.,  at  p.  25;  but  see  Eyre  v.  Monroe  (1857)  3  Kay  &  Johns. 
305,  309. 
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importance,  and  the  undesirability  of  permitting  such  a  wholesale 
perversion  of  the  contract  is  a  sufficient  basis  for  the  result. 

The  principle  underlying  these  results  is  somewhat  analogous  to 
that  in  the  cases  holding  that  secret  conveyances  on  the  eve  of  mar- 
riage,^ ^  or  conveyances  before  death  to  defeat  dower  rights, ^^  will  be  set 
aside. 

The  principal  case  seems  correctly  decided.  The  facts  presented 
a  strong  case  rather  than  one  on  the  border  line.  A  clearly  intended  to 
defeat  B's  expectancy ;  the  gifts  were  made  with  reservations ;  the  sons 
took  without  consideration  and  with  notice;  and  the  amount  transferred 
was  almost  the  whole  of  the  estate.  In  such  a  case  it  is  inconceivable 
that  equity  should  not  give  relief. 

•^ordick  v.  Kirsh  (Mo.  1919)  216  S.  W.  519;  Jones  v.  Jones  (1917) 
281  111.  595,  117  N.  E.  1013;  Youngs  v.  Carter  (N.  Y.  1875)  50  How.  Pr.  410. 

"See  Stone  v.  Stone  (1853)  18  Mo.  389.  But  in  this  case  undue 
influence  may  have  been  a  factor  that  was  considered  by  the  court  in 
reaching  its  decision. 
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Divorce  Legislation. — Native  genius  and  idiosyncracy  have  made 
the  law  of  divorce  in  the  United  Statas  the  subject  of  competitive 
jurisprudence.^  From  South  Carolina,  which  constitutionally  prohibits 
absolute  divorce,^  and  New  York,  which  admits  adultery  as  the  only 
ground,^  to  Washington,  which  grants  a  divorce  for  any  ground  deemed 
sufficient  by  the  court,*  the  states  find  thirty-six  statutory  causes  for 
divorce, — the  whole  gamut  of  moral  wrong  and  legal  incapacity.^  This 
situation  has  led  to  the  wholly  American  institution  of  the  migratory 
or  "carpet-bag"  divorce,  characterized  by  an  eminent  observer  as  "a 
grave  blot  on  the  administration  of  justice  in  the  Union."^  By  gaining 
a  statutory  domicil,  achieved  in  from  six  months^  to  three  years,^  a 
migratory  spouse^  can  obtain  service  of  the  absent  non-resident  defend- 
ant by  publication;'^"  and  can  have  the  foreign  ex  parte  decree  of 
divorce  so  secured  honored,  on  grounds  of  comity  recognized  by  most 
courts,^'  by  the  very  state  in  defiance  of  whose  laws  it  was  obtained. 

*A  Constitutional  amendment  would  be  needed  to  give  Congress  juris- 
diction over  marriage  and  divorce,  now  matters  within  the  plenary 
reserved  powers  of  the  states.  Barber  v.  Barber  (1858)  62  U.  S.  582. 
This  is  not  deemed  a  feasible  approach  to  the  problem  of  uniformity. 
But  contrast  with  the  Commonwealth  of  Australia  Constitution  Act,  63  & 
64  Vic.  (1900)  c.  12,  sec.  51  (xxii),  giving  the  Federal  Legislature  control 
over  divorce. 

'Const.  1895,  Art.  XVII  §  3.  "In  South  Carolina  to  her  unfading  honor 
a  divorce  has  not  been  granted  since  the  Revolution."  Head  v.  Head 
(Ga.  1847)  2  Kelly  191,  per  Nisbet,  J. 

»N.  Y.  Civ.  Code  §  1756. 

*Wash.  Rem.  1915  Code  §  982. 

*A  tabular  analysis  is  found  in  Special  Report  of  the  Census  Bureau 
on  Marriage  and  EHvorce  (1909)  Pt.  I,  268. 

'James  Bryce,  Marriage  and  Divorce,  in  Studies  in  History  and  Juris- 
prudence (1901)  833,  who  adds:  ".  .  .  in  not  a  few  cases  the  pro- 
ceedings do  little  more  than  set  a  seal  upon  that  voluntarv-  dissolution 
by  the  agreement  of  the  parties  which  was  so  common  at  Rome." 

'Nev.  Rev.  Laws  1912  §  5838. 

'Conn.  Gen.  St.  1918  §  5286. 

°In  England  a  wife  cannot  achieve  a  domicil  separate  from  that  of  her 
husband.  Dolphin  v.  Robbins  (1859)  7  H.  L.  C.  390.  In  this  countr>;  the 
wife  mav  acquire  a  domicil  of  her  own  for  purposes  of  divorce.  Ditson 
V.  Ditson  (1856)  4  R.  I.  87;  Cheever  v.  Wilson  (1869)  76  U.  S.  108,  123. 

"These  statutes  are  general,  and  are  said  to  constitute  due  process 
where  the  foreign  court  in  the  divorce  action,  a  proceeding  in  rem,  has 
jurisdiction  over  the  plaintiff  and  of  the  res,  the  marriage  status.  1  Nelson, 
Divorce  (1895)  §§  26-32. 

"1  Nelson,  Divorce  §  29. 
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North  Carolina,'-  South  Carolina,'^  and  New  York^*  have  refused  to 
credit  these  divorces  unless  the  foreign  court  had  personal  jurisdiction 
of  the  defendant;'^  as  has  Massachusetts  where  the  plaintiff  has 
deliherately  gone  to  a  foreign  court  to  evade  the  lex  fori.^^  In  the  fam- 
ous case  of  Haddock  v.  Haddock^'  the  Supreme  Court  sanctioned  the 
New  York  view,  the  startling  and  tragic  results  of  which  are  only  too 
apparent.'* 

To  satisfy  the  spiritual  need  for  an  interstate  divorce  law, — as  great 
as  the  economic  need  for  an  interstate  commerce  law,'^ — a  Uniform 
Act  relating  to  Annulment  of  Marriage  and  Divorce  was  some  years  ago 
proposed.-"  In  an  endeavor  to  eradicate  inconsistencies  and  check  the 
growing  number  of  divorces  throughout  the  United  States,-'^  it  was 
proposed  to  establish  uniformity  of  statutory  causes  for  annulment, 
separation  and  divorce;  uniform  practice  in  the  assumption  of  juris- 
diction ;  and  uniform  acceptance  of  foreign  decrees.  The  grounds  ad- 
mitted for  absolute  divorce  are:  adultery,  bigamy,  conviction  of  crime 
followed  by  two  years  imprisonment,  extreme  cruelty  endangering  life 
and  health,  wilful  desertion  or  habitual  drunkenness  for  two  years. ^^ 

■'Irby  V.  Wilson  (1837)  21  X.  C.  568. 

"McCreery  v.  Davis  (1894)  44  S.  C.  195,  22  S.  E.  178. 

"Olmstcad  V.  Olmstcad  (1908)  190  N.  Y.  458,  83  N.  E.  569,  affirmed 
(1912)  216  U.  S.  386,  30  Sup.  Ct.  292.  This  position  is  much  modified  in 
Hubbard  v.  Hubbard  (Ct.  of  App.  1920)  62  N.  Y.  L.  J.  2001.  where  the 
court  recognizes  a  Massachusetts  divorce  obtained  without  personal  service, 
where  "no  question  of  public  policy  or  morality  is  involved." 

"Even  where  there  had  been  matrimonial  domicil  in  the  foreign  state. 
New  York  sought  to  discredit  a  decree  against  an  absent  defendant. 
Atherton  v.  Atherton  (1898)  155  N.  Y.  129,  49  N.  E.  933.  But  this  the 
Supreme  Court  held  fell  afoul  the  full  faith  and  credit  clause  of  the  Con- 
stitution.    (1901)  181  U.  S.  155.  21  Sup.  Ct.  544. 

"Mass.  Rev.  Laws  1902  c.  152  §  35;  see  infra,  footnote  32.  Andrews  v. 
Andrews  (1903)  176  Mass.  92,  57  N.  E.  323,  affirmed  (1902)  188  U.  S.  14, 
23  Sup.  Ct.  237. 

"(1906)  201  U.  S.  562,  26  Sup.  Ct.  525:  New  York,  the  state  of  matri- 
monial domicil,  was  not  bound,  under  the  full  faith  and  credit  clause  of 
the  Constitution,  to  honor  a  decree  of  Connecticut,  valid  in  that  state, 
where  the  defendant  was  not  personally  served.  The  distinction  from 
.Atherton  v.  Atherton,  supra,  footnote  15,  seems  insupportably  technical. 

"Discussed:  Dicey.  22  Law  Quart.  Rev.  237;  Beale,  19  Harv.  Law  Rev. 
586;  Schofield,  1  Illinois  Law  Rev.  219. 

"Grant.  Law  and  the  Family  (1919)  239. 

^"Proceedings,  17th  Annual  Conference.  Commissioners  on  Uniform 
State  Laws  (1907)  120. 

'^he  absolute  and  relative  increase  in  the  number  of  divorces,  shown 
in  the  Tables  in  the  Special  Report  of  the  Census  Bureau,  supra,  foot- 
note 5,  is  accentuated  in  the  latest  Report  (1919).  Grant,  Law  and  the 
Family,  258.  This  phenomenon  is  shown  by  the  Tables  to  be  common 
in  a  varying  degree  to  all  countries.  The  extent  to  which  uniformity 
will  lower  the  number  of  divorces  is  questionable.  The  causes  of  divorce, 
moral  and  sociological,  lie  deeper.  On  the  influence  of  legislation  on 
divorce,  see  Wilcox.  The  Divorce  Problem  (1891)  59  et  seq.,  71. 

^TJniform  Divorce  Act  §  3. 
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Judicial  separation, — the  divorce  a  mensa,-^ — may  be  had  for  any  of 
these  reasons,  and  also  for  hopeless  insanity  of  the  husband.^* 

In  the  matter  of  procedure,  two  salutary  provisions  of  the  Act  call 
for  a  decree  nisi  to  become  absolute  at  the  end  of  a  year  at  the  petition 
of  the  plaintiff  ;^^  and  for  the  insertion  in  a  decree  for  separation  of  a 
clause  permitting  the  parties,  in  case  of  a  reconciliation,  to  apply  for  a 
revocation  of  the  decree.-® 

It  would  be  an  easy  solution  of  the  divorce  problem  to  adopt  the 
sacramental  view  of  marriage  and  permit  no  divorce  at  all;  we  might 
then  be  passing  laws  regulating  the  portion  of  his  property  which  a  man 
may  leave  to  his  concubine.^^  It  is  not  the  only  alternative  course  to 
permit  divorce  on  any  ground  or  indeed  by  mutual  consent  of  the 
parties.^^  A  course  more  consonant  with  the  mores  of  the  times  and 
the  needs  of  society  would  be  to  permit  divorce  where  the  marriage 
end  has  been  frustrated  whether  by  moral  or  criminal  offense  or  in- 
capacity.^^  It  is  this  view  which  the  Act  seems  to  adopt:  it  reduces 
the  heterogeneous  causes  for  divorce  to  their  lowest  common  denomi- 
nator. It  would  be  no  radical  departure  for  most  states  to  adopt  these 
sections  of  the  Act.^'^ 

Manifestly  uniformity  in  the  causes  for  divorce  would  solve  the 


*The  Act  retains  the  medieval  distinction  between  divorce  a  vinculo  and 
a  mensa;  the  judicial  separation  is  pungently  criticized  in  Report  of  the 
Royal  Commission  on  Divorce  and  Matrimonial  Causes  (1Q12)  91.  Its 
retention  can  be  justified  only  on  the  ground  that  it  affords  relief  to  those, 
like  the  Catholics,  to  whom  absolute  divorce  is  forbidden.  Twenty-four 
states  at  present  recognize  only  the  divorce  o  znnculo. 

**This  inclusion,  limited  though  it  be,  is  a  step  away  from  the  older 
treatment  of  divorce  as  a  branch  of  the  criminal  law,  in  recogni'zing  an 
incapacity  apart  from  guilt  as  a  cause.  It  is  not  clear  why  insanity  should 
not  be  grounds  for  absolute  divorce.  Spencer,  Domestic  Relations  (1911) 
§  386.  It  is  so  recognized  in  four  states  at  present:  Conn.  Gen.  St.  1918 
§  5280;  Idaho,  Comp.  St.  1919  §  7037;  Utah,  Comp.  St.  1917  §  2995;  Wash. 
Rem.  1915  Code  §  982. 

^Uniform  Act  §  17:  meanwhile  the  court,  on  its  own  motion,  or  on 
application  of  any  interested  party,  may,  for  sufficient  cause,  order  other- 
wise. 

^"Uniform  Act  §  18. 

"Such  has  been  the  case  in  South  Carolina,  which  permits  no  divorce: 
Cusack  V.  White  (S.  C.  1818)  2  Mills  279. 

^Divorce  by  mutual  consent,  in  varying  degree,  was  permitted  among 
the  Jews:  Amram,  The  Jewish  Law  of  Divorce  (1896)  39;  among  the 
Romans:  Justin.,  Novel.  40,  cited  in  Kitchin.  History  of  Divorce  (1912) 
1.  At  present  such  divorces  are  permitted  in  Belgium,  China,  Japan, 
Norway,  Portugal,  Rumania:  Kitchin,  at  pp.  248.  258;  who  cites  utterances 
in  favor  of  the  doctrine  by  More,  Milton,  Selden,  Lecky,  Montesquieu, 
Bentham,  and  Mill.  See  also  Russia,  Soviet  Decree  regarding  Divorce, 
Dec.  18,  1917:  107  The  Nation  (New  York)  825. 

"Such  A\-as  the  conclusion  of  the  Royal  Commission  on  Divorce  and 
Matrimonial  Causes,  Report,  100,  in  urging  as  grounds  for  divorce  prac- 
tically those  embodied  in  the  Uniform  Act. 

""There  is  no  substantial  difference  in  the  policies  of  the  different  states 
in  regard  to  divorce.  The  common  causes  for  absolute  divorce  are 
adulter\',  cruelty,  desertion,  and  crime  or  imprisonment.  The  states,  how- 
ever, state  the  causes  for  divorce  in  a  great  variety  of  terms  and  add 
other  causes  not  common  to  other  states".     1  Nelson,  Divorce  §  11. 
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iproblem  of  the  migratory  divorce  and  the  difficulties  it  raises  in  the 
conflict  of  laws.  In  the  absence  of  such  uniformity,  the  provisions  of 
the  Act  relating  to  jurisdiction  over  absent  defendants'^  and  to  the 
extra-territorial  effect  of  foreign  decrees  seem  calculated  to  curb  ex 
propria  vigore  migratory  divorces.  In  adopting  the  New  York  and 
Massachusetts  law  in  part,'^  the  Act  prevents  the  most  liberal  state  from 
subtly  dictating  the  terms  of  divorce  throughout  the  country.  It  may 
be  hard  to  forbid  a  deserted  Avife  in  Xew  York  to  take  advantage  of  the 
liberality  of  a  state  just  across  the  Hudson.  But  it  seems  better  to 
refuse  her  this  than  in  effect  to  permit  New  Jersey  to  nullify  the  laws 
of  New  York.  The  full  faith  and  credit  clause  was  not  fashioned  to  be 
used  as  a  club  by  one  state  to  impose  its  laws  upon  another.  This, 
indeed,  is  the  thought  behind  the  much-criticized  case  of  Haddock  v. 
Haddock. 

And  yet,  since  its  proposal  in  1907,  the  Uniform  Act  has  made  little 
headway.  It  and  similar  bills  are  frequently  brought  before  the  legis- 
lature,^^ and  occasionally  pass  one  of  the  Houses.^*  Only  three  states 
have  adopted  it.^^  It  seems  clear  that  the  objection  is  not  to  the 
provisions  of  the  proposed  Uniform  Act,  which  embodies  as  satis- 
factorily as  is  possible  the  general  social  thought  of  the  day.  The  opposi- 
tion comes  from  two  sources.  Those  who  favor  more  liberal  terms  of 
divorce  object  to  uniform  legislation  because  they  feel  that  uniformity 
means  conservatism.^*  And  there  are  those  who  believe  that  mores  vary 
sufficiently  over  the  United  States  so  that  no  one  Act  can  adequately 
meet  opposing  local  needs.  On  the  other  hand,  the  legislatures  are 
unwilling  to  penetrate  the  aura  of  sanctity  and  sentimental  associa- 
tions which  surrounds  the  home  and  family;  reminding  one  of  the 
English  Parliament's  reluctance  to 

"...     prick  that  annual  blister, 
Marriage  with  deceased  wife's  sister."^' 

"Section  10  (b)  provides  for  sen'ice  by  publication:  "When,  since  the 
cause  of  action  arose  the  plaintiff  has  become  ...  a  bona  fide  resi- 
dent of  this  state:  Provided,  The  cause  of  action  alleged  was  recognized 
in  the  jurisdiction  in  which  the  plaintiff  resided     .  .     as  a  ground  for 

the  same  relief  asked  for  in     .     .     .     this  state." 

"Section  22  (practically  the  same  as  the  Massachusetts  law  cited  in  foot- 
note 16)  requires  that  full  faith  and  credit  be  given  in  the  state  to  a 
decree  duly  obtained  in  another  state :  "Provided,  That  if  any  inhabitant 
of  this  state  shall  go  into  another  state  ...  in  order  to  obtain  a 
decree  of  divorce  for  a  cause  which  occurred  while  the  parties  resided 
in  this  state,  or  for  a  cause  which  is  not  ground  for  divorce  under  the 
laws  of  this  state,  a  decree  so  obtained  shall  be  of  no  force  or  effect  in 
this  state." 

"Thus  there  is  a  bill  now  before  the  New  York  Legislature,  Ass.  Int. 
No.  98,  to  admit  seven  grounds  for  divorce. 

"See  Proceedings,  19th  Annual  Conference,  Commissioners  on  Uniform 
State  Laws   (1909)   141. 

"Wisconsin,  St.  1917  §§  2348-76  (Act  of  1909,  as  amended)  and  Dela- 
ware, Rev.  St.  1915  §§  3004-32  (Act  of  1907,  as  amended)  have  adopted 
the  jurisdictional  clauses,  with  much  modification  of  the  causes  for  divorce; 
New  Jersey,  Comp.  St.  1910  p.  2021  ff.,  as  amended  P.  L.  1913  p.  41,  P.  L. 

11916,  p.  102,  p.  109,  p.  110,  has  practically  adopted  the  Act. 
""E.  de  F.  Leach,  22  Green  Bag  387. 
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With  a  realization  of  these  impediug  circumstances,  the  Comis- 
sioners  have  recently  divided  the  Uniform  Act  into  two  parts,  one 
dealing  with  the  causes  of  divorce,  the  other  with  procedure  and  juris- 
diction,^^ in  the  hope  that  at  least  the  troublesome  problems  of  the 
conflict  of  laws  may  be  eliminated  if  the  states  are  unwilling  to  change 
the  substantive  law.  Constant  pressure  seems  the  only  force  that  will 
induce  legislatures  to  act  upon  these  domestic  questions,  and  bring 
about  much-needed  and  wholesome  reform. 


Judicial  Notice  of  the  Law  of  Foreign  States. — The  general  rule 
that  judicial  notice  cannot  be  taken  of  foreign  law  has  a  basis  in 
sound  reason  when  the  foreign  jurisdiction  is  one  of  fundamentally 
diiferent  legal  tradition.  Security  and  the  expedition  of  the  court's 
business  may  be  served  by  demanding  proof  of  such  laws  by  documents 
and  witnesses.  The  states  of  the  Union  are  foreign  to  one  another. 
With  a  logical  thoroughness  which  disregards  good  sense,  the  courts 
of  the  states  generally  demand  proof  of  the  laws  of  sister  states  as  fact.^ 
Two  patent  inconsistencies  result:  this  proof,  according  to  the  better 
authority,  is  directed  to  the  judge,  and  not  to  the  jury.^  This  is  tacit 
recognition  that  the  determination  of  the  law  governing  the  case, 
whether  lex  fori  or  foreign  law,  is  properly  within  the  province  of  the 
judge.  And  further,  the  judge  is  always  i)ermitted  to  consult  the 
decisions  of  other  jurisdictions  to  throw  light  on  the  law  of  his  own 
state;  yet  he  may  not  use  these  same  cases  to  say  what  they  declare 
to  be  the  law  of  their  own  state. 

A  morass  of  presumptions  results,  confusing,  certain  to  work  sub- 
stantial injustice  in  many  cases,  and  fostering  the  layman's  prejudice 
against  the  technicalities  of  the  courts.  In  the  absence  of  proof  to  the 
contrary,  it  is  generally  presumed  that  the  common  law  of  other  states 
is  the  same  as  that  of  the  forum. ^  Some  states  even  presume  the  law  of 
sister  states  to  be  the  same  as  their  own  statute  law, — a  most  unwar- 
rantable assumption.*  These  presumptions  disregard  the  many  points 
on  which  the  states  have  variant  rules  based  on  differing  interpretations 
of  the  body  of  tradition  constituting  the  common  law.  And  there  is 
always  the  case  which  has  never  arisen  in  the  forum;  there  is  then  a 
last  presumption  to  which  to  resort:  that  the  general  common  law  is 
in  force  in  the  foreign  state.^ 

It  is  difficult  to  see  how  a  New  Jersey  judge,  writing  in  the  year 
1912,  can  seriously  announce  that  since  the  New  York  law  of  negotiable 
instruments  has  not  been  put  in  evidence,  it  must  be  presimaed  that 
the  common  law  is  there  in  vogue;  and  can  offer  as  a  statement  of  the 

'^Proceedings,  28th  Annual  Conference  (1918)  48,  101. 

M7  Columbia  Law  Rev.  255. 

^Hooper  v.  Moore  (N.  C.  1857)  5  Jones  Law  130;  4  Wigmore,  Evi- 
dence §  2558. 

*1  Greenleaf,  Evidence  (16th  ed.)  §  43. 

*6  Columbia  Law  Rev.  469. 

•Merrick  v.  Betts  (1913)  214  Mass.  223,  101  N.  E.  131;  2  Chamberlayne. 
Evidence  §  1212. 
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existent  New  York  law  a  case  from  the  Term  Reports  of  1791.*  Judges 
themselves  have  not  been  slow  to  recognize  that  justice  is  only  hampered 
by  refusing  to  credit  the  court  with  knowledge  which  is  accessible  to 
any  one  upon  the  exercise  of  slight  diligence^ 

Several  states  have  corrected  this  archaism  of  procedure  by  enacting 
that  their  courts  shall  take  judicial  notice  of  the  laws  of  other  states* 
in  the  same  manner  as  if  the  question  were  to  arise  under  the  laws 
of  the  forum. ^  This  result  was  long  ago  reached  by  some  courts  which 
thought  that  the  full  faith  and  credit  clause  of  the  Constitution 
demanded  it;  and  that  if  the  court  of  last  resort  took  judicial  notice  of 
state  laws,  uniformity  of  procedure  favored  the  state  courts'  so  doing.^** 
This  reasoning, — of  which  echoes  are  still  heard, — ^^  was  discredited  by 
Hanley  v.  Donogliue}"^  in  which  the  Supreme  Court  made  clear  that 
while  it  took  judicial  notice  of  state  laws  in  cases  of  Federal  origin,  in 
cases  arising  in  state  courts  it  regarded  as  fact  that  which  was  fact 
below, — a  sufficiently  anomalous  situation. 

The  operation  of  the  statutes  referred  to  is  simple  enough.  When 
it  appears  that  the  law  of  another  state  is  material  to  the  case,  the 
court  addresses  itself  to  the  law  of  that  state,  and  the  arguments  of 
counsel  and  researches  of  the  judge  are  based  on  the  decisions  of  that 
state  without  more  ado.  This  procedure  commends  itself  as  being 
eminently  practical.  It  has  been  argued  in  favor  of  the  present  general 
series  of  presumptions  that  they  make  for  convenience  and  are  based 
on  the  probability  that  they  will  lead  to  the  actual  truth. ^^  But  the 
effort  necessary  in  practice  to  determine  the  lex  fori,  which  in  theory 
the  court  "knows",  could  just  as  conveniently  be  applied  to  the  law  of 
the  sister  state, — especially  with  the  present  apparatus  of  digests  and 
texts  not  in  existence  when  the  old  rule  was  established.  And  rules  of 
procedure  should  not  prevent  the  judge  from  applying  his  actual  knowl- 

'Bodine  v.  Berg  (1912)  82  N.  J.  L.  662,  82  Atl.  901.  For  other  examples 
of  "this  odd  determination  of  our  judges  to  remain  in  official  ignorance 
of  what  every  lawyer  knows",  see  Chafee,  Bills  and  Notes  (1919)  Zi  Harv. 
l.aw  Rev.  255. 

'Missouri  etc.  Co.  v.  Lovelace  (1907)  1  Ga.  App.  446,  58  S.  E.  93; 
Southern  Ry.  v.  Diseker  (1913)  13  Ga.  App.  799,  804,  81  S.  E.  269;  Hooper 
V   Moore,  s^tpra,  footnote  2. 

"Arkansas,  Kirby's  Digest  1916  §  9751    (.Act  of  April  11,  1901). 

'Mississippi,  Hemingway's  Ann.  Code  1917  §  735.  West  Virginia,  Barnes' 
Ann.  Code  1918  c.  13  §  4.  Other  statutes  are  couched  in  permissive  lan- 
guage: Connecticut,  Gen.  Stat.  1918  §  5727;  New  Jersey,  Comp.  Stat.  1910, 
p.  2229  §  26.  This  fact  has  led  the  courts  to  fall  back  on  the  old  rules 
in  a  few  instances:  Corr>'el  v.  Buffalo  Furnace  Co.  (1915)  88  N.  J.  L. 
291,  96  Atl.  55  (Pennsylvania  law  held  a  fact  for  the  jurv)  ;  Bodine  v. 
Berg,  supra,  footnote  6;  Hoxie  v.  N.  Y.,  N.  H.  &  H.  RR.  (1909)  82  Conn. 
352,  7Z  Atl.  754  (in  absence  of  allegation,  Massachusetts  law  presumed 
to  be  that  of  the  forum).  Examples  of  what  is  believed  to  be  the  better 
interpretation  of  these  statutes  are  seen  in:  Lockwood  v.  Crawford  (1847) 
18  Conn.  361,  370;  Appeal  of  Eva  (1918)  93  Conn.  46,  104  Atl.  238;  Dimick 
V.  Insurance  Co.   (1903)  69  N.  J.  L.  384,  400,  55  Atl.  291. 

"Ohio  V.  Hinchman  (1856)  27  Pa.  479,  483;  Paine  v.  Schenectady 
Insurance  Co.  (1876)  11  R.  I.  411  ;  Rae  v.  Hulbert  (1856)   17  111.  572,  578. 

"Miller  V.  Miller  (1916)   90  Wash.  333,  340,  156  Pac.  8. 

"(1885)  116  U.  S.  1,  6,  6  Sup.  Ct.  242. 

"Wright  V.  Delafield  (N.  Y.  1857)  23  Barb.  498,  513. 
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edge  because  the  pleadings  and  proof  have  not  put  the  question  before 
him." 

The  experience  of  Connecticut,  which  has  permitted  judicial  notice 
of  the  law  of  foreign  states  since  1840,  and  of  the  other  states  where 
this  rule  obtains,  should  commend  similar  statutory  reform  to  the 
state  legislatures  generally. 

"Thus  a  Massachusetts  court  construed  a  Vermont  statute,  which 
omitted  clauses  contained  in  the  cognate  Massachusetts  statute,  in  the 
light  of  the  common  law  principles  derived  from  its  interpretation  of  its 
own  statute;  although  the  Massachusetts  rule,  turning  upon  the  omitted 
clauses,  obtains  in  only  two  states.  19  Columbia  Law  Rev.  408.  The 
court  regretted  that  there  was  not  fuller  evidence  of  the  Vermont  law. 
Holden  V.  McGillicuddy  (1913)  215  Mass.  563.  102  N.  E.  923. 
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Douglas  H.  Kenyon,  Editor-in-Charge 
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Admiralty — Seamen — Exterritorial  Effect  of  the  Seamen's  Act. — 
A  British  seaman  who  had  shipped  at  Liverpool  on  a  British  vessel  and 
whose  demand  for  one  half  of  the  wages  so  far  earned  by  him,  made 
after  arrival  in  American  waters,  had  been  denied,  libelled  the  vessel 
in  an  American  port  for  the  entire  amount  earned,  which  amount  he 
claimed  under  the  provisions  of  the  Seaman's  Act  of  1915.  38  Stat. 
§§11<)4,  1165,  U.  S.  Comp.  Stat.  1916,  §322.  The  British  rule,  which 
barred  a  seaman's  claim  for  wages  until  the  completion  of  the  voyage, 
was  urged  upon  the  court  by  the  claimant.  Held,  the  libellant  could 
recover.  Stratheam  Steamship  Co.,  Ltd.  v.  Dillon  (U.  S.  Supreme 
Court,  Oct.  Term,  1919,  No.  373,  March  29,  1920)  not  yet  reported, 
affirming  (C.  C.  A.  1919)  256  Fed.  631. 

The  court  construed  the  provision  applying  the  section  to  "seamen 
on  foreign  vessels  while  in  the  harbors  of  the  United  States"  as  con- 
trolling, and  distinguished  the  instant  case  from  Sandherg  v.  McDonald 
(1918)  248  U.  S.  185,  39  Sup.  Ct.  84,  on  the  basis  of  statutory  con- 
struction. For  a  full  discussion  of  the  principal  case  in  the  Circuit 
Court  of  Appeals  see  20  Columbia  Law  Rev.  207. 

Alimony — Service  by  Publication — Proceedings  Against  Non-Resi- 
dent  Husband  for  Separate  Maintenance. — The  plaintiff  wife  brought 
suit  against  her  husband,  a  non-resident  who  was  served  by  pub- 
lication, for  separate  support  and  maintenance  without  a  divorce. 
She  prayed  that  a  resident  trustee,  who  was  garnished  and  made  a 
defendant,  be  directed  to  make  payment  from  the  income  of  trust 
property  within  the  state,  the  husband  being  the  beneficiary  of  the 
trust.  The  husband  defaulted  but  the  trustee  answered,  and  upon  a 
decree  being  entered  granting  the  relief  prayed  for,  the  trustee  appealed. 
Held,  judgment  affirmed.  Shipley  v.  Shipley  (Iowa  1919)  175  N.  W.  51. 
A  decree  for  alimony  in  a  divorce  action  is  generally  regarded  as 
in  personam.  Chapman  v.  Chapman  (1917)  269  Mo.  663,  192  S.  W. 
448;  Bunnell  v.  Bunnell  (1885)  25  Fed.  214.  However,  a  distinction 
has  been  drawn  in  a  few  cases  between  suits  for  alimony  and  suits  for 
separate  maintenance  without  divorce.  In  the  latter  the  marriage 
bond  still  exists  and  the  award  of  separate  maintenance  is  said  to  be 
merely  the  readjustment  or  alteration  of  that  complex  aggregate  of 
legal  relations  commonly  called  the  marital  status.  Hence  a  suit  for 
separate  maintenance  without  divorce,  where  the  complaint  describes 
specific  local  property  belonging  to  the  non-resident  husband,  out  of 
which  alimony  is  prayed,  is  said  to  be  in  rem,  and  no  seizure  of  the 
property  proceeded  against  is  required.  Hanscom  v.  Hanscom  (1895) 
6  Colo.  App.  97,  39  Pac.  885;  Benner  v.  Benner  (1900)  63  Oh.  St.  220, 
58  N.  E.  569;  but  see  McGuinness  v.  McGuinness  (1908)  72  K  J. 
Eq.  381,  68  Atl.  768;  Elvins  v.  Elvins  (1913)  176  Mo.  App.  645,  159 
S.  W.  746.  Moreover,  by  regarding  actions  for  separate  maintenance 
or  even  alimony  in  general,  as  seeking  relief  in  rem,  one  can  readily 
interpret  the  constructive  service  statutes  to  cover  such  cases  under 
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their  divorce  or  lien  and  property  provisions,  without  requiring  a 
specific  provision  carefully  including  alimony  proceedings  within  its 
scope.  Rhoades  v.  Rhoades  (1907)  78  Neb.  495,  111  N.  W.  122;  Goore 
V.  Goore  (1901)  24  Wash.  139,  63  Pac.  1092.  Although  the  facts  of 
the  instant  case  showed  that  the  trustee  was  duly  served  with  notice  of 
garnishment,  which  was  all  the  "seizure"  possible  in  this  case,  the 
court  regarded  that  as  a  purely  precautionary  measure  since  the  pro- 
ceeding was  already  in  rem.  Cf.  Pennington  v.  Fourth  Natl.  Bank 
(1917)  243  U.  S.  269,  37  Sup.  Ct.  282.  This  theory  of  the  nature  of 
separate  maintenance  and  possibly  all  alimony  actions,  has  been  created 
by  courts  to  meet  the  just  requirements  of  marital  problems,  and  has 
the  rnerit  of  preventing  a  guilty  husband  from  escaping  his  family 
obligations. 

Animals — Defence  of  Property — Relative  Values. — The  defendant 
killed  the  plaintiff's  pedigreed  dog  while  it  was  attacking  the  defendant's 
guinea  hens  on  his  land.  Held,  it  was  proper  for  the  jury  to  consider 
the  relative  values  of  the  dog  and  the  hens,  as  they  reasonably  appeared 
to  the  defendant,  in  determining  whether  or  not  the  killing  was  justifi- 
able.   Ex  parte  Minor  (Ala.  1919)  83  So.  475. 

Although  it  may  be  necessary  for  the  owner  of  land  to  kill  a  tres- 
passing animal  to  save  his  property,  his  privilege  to  kill  is  qualified  in 
jurisdictions  which  allow  the  jury  to  consider  the  relative  values  of  the 
property  destroyed  and  protected  in  determining  the  reasonableness  of 
the  killing.  See  Anderson  v.  Smith  (1880)  7  111.  App.  354,  359;  Neshett 
v.  Wilbur  (1900)  177  Mass.  200,  201,  58  N.  E.  586;  McChesney  v. 
Wilson  (1903)  132  Mich.  252,  257,  93  N.  W.  627.  In  other  jurisdic- 
tions, the  privilege  to  kill  is  unaffected  by  relative  values,  and  evidence 
relating  thereto  is  excluded.  Simmonds  v.  Holmes  (1891)  61  Conn.  1, 
23  Atl.  702;  Collinson  v.  Wier  (1915)  91  Misc.  501,  154  X.  Y.  Supp. 
951  ;  see  Aldrich  v.  Wright  (1873)  53  N.  H.  398,  408.  The  first  view 
seems  unsound  in  that  it  compels  the  defendant  to  ascertain  at  his  peril 
the  relative  values  at  a  time  when  he  must  act  quickly  if  at  all.  The 
second  view  fails  to  recognize  that  since  the  social  interest  frequently 
outweighs  the  individual  interest,  the  privilege  of  defence  of  property 
should  be  accompanied  by  a  liability  to  be  defeated  where  its  exercise 
would  result  in  an  appreciable  diminution  of  wealth  to  society.  In  the 
light  of  these  considerations,  the  intermediate  view  taken  by  the  prin- 
cipal case,  that  relative  values  are  only  material  when  the  defendant 
knew,  or,  as  a  reasonable  man,  ought  to  have  known  that  the  property 
destroyed  was  worth  more  than  that  saved,  seems  to  be  the  fairest. 

Attorney  and  Client — Priority  of  Attorney's  Lien  Over  Set-Off — 
New  York. — The  plaintiffs  purchased  an  assignment  of  a  judgment 
debt  from  a  third  party  which  they  sought  to  set-off  against  a  judg- 
ment previously  entered  against  them  by  the  defendants.  The  attor- 
neys for  the  latter  objected,  claiming  that  their  lien  upon  their  client's 
judgment  was  superior.  Held,  the  set-off  should  be  granted  but  subject 
to  the  attorney's  lien.  Beech er  v.  Vogt  Mfg.  Co.  (1920)  227  X.  Y.  468, 
125  N.  E.  831. 

The  controversy  as  to  the  relative  superiority  of  the  attorney's  lien 
and  the  adverse  party's  right  of  set-off  has  resulted  in  a  mass  of  con- 
flicting decisions  incapable  of  reconciliation.  In  New  York,  after  a 
sharp  conflict  between  the  decisions  of  Chancellors  Kent  and  "WalwortJi, 
the  superiority  of  the  right  of  set-off,  espoused  by  Chancellor  Kent,  pre- 
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vailed.  Nicol  v.  Nicol  (1836)  16  Wendell  446;  Martin  v.  Kanouse 
(1859)  17  How.  Prac.  Rep.  146.  But  the  enactment  of  N.  Y.  Civ.  Code 
§  66  as  now  contained  in  the  Judiciary  Law,  X.  Y.  Consol.  Laws  c.  30 
(Laws  of  1909  c.  35)  §  475,  providing  that  the  attorney's  lien  should 
attach  to  client's  cause  of  action  even  before  judgment  and  prevent  a 
settlement  before  or  after  judgment  to  the  prejudice  of  the  lien,  offered 
an  opportunity  for  the  revival  of  the  opposite  view.  The  act,  without 
apparent  justification,  was  interpreted  as  making  an  attorney  an  equi- 
table assignee  of  his  client's  claim  and  for  that  reason  superior  to  any 
right  of  set-off.  Smith  v.  Cayuga  Lake  Cement  Co.  (1905)  107  App. 
Div.  524,  95  N.  Y.  Supp.  236.  It  would  appear  that  this  result  is  due 
rather  to  the  inclination  of  the  court  than  to  the  effect  of  the  statute.  This 
may  be  inferred  from  the  fact  that,  although  the  lien  of  the  defendant's 
attorney  who  sets  up  no  counterclaim  is  without  the  purview  of  the 
statute  and  can  still  be  cut  off  by  a  settlement  before  judgment;  Saranac 
and  Lake  Placid  R.  R.  v.  Arnold  (1902)  37  Misc.  514,  75  N.  Y.  Supp. 
1003;  aff'd  72  App.  Div.  620,  76  N.  Y.  Supp.  1032;  nevertheless  when 
a  judgment  for  costs  is  obtained  in  such  an  action,  the  attorney's  lien, 
a  simple  common  law  right,  is  no  longer  subject  to  the  right  of  set-off. 
Agricultural  Insurance  Co.  v.  Smith  (1906)  112  App.  Div.  840,  98 
N.  Y.  Supp.  347.  The  principal  case  is  a  decision  of  New  York's  highest 
court  and  overrules  the  older  doctrine  of  Nicol  v.  Nicol,  supra,  which 
has  been  the  basis  of  law  in  many  jurisdictions  holding  the  right  of 
set-off  superior. 


Bankriptcv — Prov.^ble  Claims — Unuquidated  Tort. — Paragn"aph  a, 
§  63  of  the  Bankruptcy  Act  (1898),  30  Stat.  562,  U.  S.  Comp.  Stat. 
(1916)  §  9647,  eumerates  the  debts  which  are  provable  against  the  bank- 
rupt's estate  but  makes  no  mention  of  unliquidated  tort  claims.  Para- 
graph h  declares  that  unliquidated  claims  may  be  liquidated  pursuant 
to  an  application  to  the  court.  Held,  that  the  sole  purpose  of  para- 
graph h  is  to  permit  unliquidated  claims  coming  within  the  provisions 
of  paragraph  a  to  be  liquidated  as  the  court  shall  direct,  and  that  neither 
paragraph  authorizes  proof  of  unliquidated  demands  against  the  bank- 
rupt for  fraud  and  deceit,  notwithstanding  §  17  of  the  Act,  as  amended 
by  Act  of  February  5,  1903,  32  Stat.  798,  U.  S.  Comp.  Stat.  (1916) 
§  9601,  providing  that  a  discharge  "shall  release  a  bankrupt  from  all 
his  provable  debts  except  such  as  are  liabilities"  for  frauds,  etc.  .  .  . 
Schall  v.  Camors  (1920)  40  Sup.  Ct.  135. 

AVhile  the  liquidation  of  unliquidated  claims  is  provided  for  under 
§  63  &  of  the  Act,  there  has  been  some  doubt  as  to  the  kind  of  claims 
referred  to.  It  was  held  that  paragraph  h  merely  provided  a  procedure 
for  the  liquidation  of  the  class  of  claims  covered  by  paragraph  a  and 
that  therefore  tort  claims,  including  fraud,  not  being  within  para- 
graph a,  were  not  provable.  See  Dunhar  v.  Dunbar  (1903)  190  IT.  S. 
340,  350,  23  Sup.  Ct.  757.  It  has  been  argued,  however,  that  §  17  must 
be  read  in  conjunction  with  §  63  and  that  "a  discharge  in  bankruptcy 
shall  release  a  bankrupt  from  all  of  his  provable  debts,  except  such  as 
are  liabilities  for  obtaining  property  by  false  pretenses  or 
false  representations"  implies  that  a  claim  for  fraud  is  a  provable 
debt.  See  Clarle  v.  Rogers  (1913)  228  U.  S.  534,  33  Sup.  Ct.  587. 
This  question  was  regarded  as  open  as  recently  as  1904.  See  Crawford 
v.  Burl-e  (1904)  195  F.  S.  176,  187,  25  Sup.  Ct.  9.  But  since  that  time 
there  has  been  an  unbroken  line  of  authorities  recognizing  the  inter- 
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pretation  that  claims  based  solely  upon  torts  are  not  provable  under 
§  63,  In  re  New  York  Tunnel  Co.  (C.  C.  A.  1908)  159  Fed.  688;  In  re 
Southern  Steel  Co.  (D.  C.  1910)  183  Fed.  498,  and  that  §  17  does  not 
enlarge  the  class  of  provable  claims  but  purports  merely  to  specifically 
except  certain  tort  claims  from  destruction  by  a  discharge.  In  re  New 
York  Tunnel  Co.,  supra.  The  want  of  harmony  between  §  17  and  §  63 
has  been  specifically  recognized,  and  §  63,  which  is  devoted  solely  to 
declaring  what  debts  are  provable,  has  been  held  controlling.  Brown 
&  Adams  v.  United  Button  Co.  (C.  C.  A.  1906)  149  Fed.  48,  53.  Nat- 
urally, where  ttie  creditor  can  waive  the  tort  claim  and  sue  in  contract 
or  quasi-contract,  the  claim  may  be  liquidated  and  proved  under  §  63 
a  and  h,  Reynolds  v.  New  York  Trust  Co.  (C.  C.  A.  1911)  188  Fed. 
611,  notwithstanding  the  fact  that  the  claim  has  been  prosecuted  in 
tort.  Crawford  v.  Burke,  supra.  The  instant  case,  the  first  to  squarely 
raise  the  issue  before  the  Supreme  Court,  is  in  line  with  the  great 
weight  of  authority  in  the  lower  courts. 


Bankruptcy — Referee's  Jurisdiction — A  creditor  entered  a  claim 
against  a  bankrupt  estate  for  something  over  $6,600.  The  claim  was 
allowed  but  the  trustee  counterclaimed  for  $43,700.  Over  the  insistent 
objection  of  the  creditor,  the  referee  proceeded  to  a  hearing  upon  the 
merits  of  the  counterclaim,  and  thereafter  entered  an  order  adjudging 
the  creditor  to  be  indebted  to  the  estate  in  the  amount  of  $37,080,  being 
the  difference  between  the  trustee's  counterclaim  and  the  creditor's 
claim.  Held,  a  referee  is  without  jurisdiction,  over  the  objection  of  a 
creditor,  to  make  a  finding  of  the  amount  due  from  him  to  the  bank- 
rupt estate  in  excess  of  his  claim  against  the  estate.  In  re  Continental 
Producing  Co.,  (D.  C,  So.  Distr.  California,  1919)  261  Fed.  627. 

Under  §  2  of  the  Bankruptcy  Act  of  1898,  30  Stat.  545  U.  S. 
Comp.  Stat.  (1916)  §  9586,  the  district  courts  have  jurisdiction  over 
proceedings  to  allow  or  disallow  claims  in  bankruptcy.  But  except 
in  a  few  cases  specifically  mentioned  in  the  statute,  they  have  not 
jurisdiction  over  suits  instituted  by  the  trustee,  unless  they  would 
have  had  jurisdiction  irrespective  of  the  bankruptcy,  or  imless  the 
defendant  consents.  Sec.  236,  30  Stat.  552,  U.  S.  Comp.  Stat.  (1916) 
§  9607.  as  amended  in  1903,  32  Stat.  798,  and  1910,  36  Stat.  840.  In  the 
instant  case,  the  consent  of  the  defendant  was  lacking  and  it  does  not 
appear  that  the  court  had  jurisdiction  on  any  other  grounds.  But  it 
is  extremely  doubtful  whether,  even  if  the  defendant's  consent  had 
given  the  district  court  jurisdiction,  it  could  have  been  del^ated  to  a 
referee.  In  one  of  the  exceptional  cases  under  §  23b  above  referred  to, 
although  it  was  provided  that  suits  by  the  trustee  to  set  aside  transfers 
under  certain  conditions  might  be  brought  either  in  any  court  of  bank- 
ruptcy or  in  the  court  in  which  the  bankrupt  might  have  brought 
such  an  action  if  there  were  no  bankruptcy,  the  referee  was  held  not 
to  constitute  a  court  of  bankruptcy  within  the  meaning  of  the  section. 
In  re  Overhoher  (1909)  23  A.  B.  R.  10;  Brandenburg,  Bankruptcy  (4th 
ed.)  §330;  coyitra.  Matter  of  O'Brien  (1908)  21  A.  B.  R.  11.  This 
special  and  extended  jurisdiction  of  the  district  courts  having  been 
denied  to  the  referee  under  one  clause  of  §  23&,  it  might  be  analogically 
reasoned  that  it  would  be  denied  under  another  clause  of  the  same 
section,  and  that  even  though  the  defendant  had  consented  in  the 
instant  case,  the  referee  would  not  have  had  jurisdiction.  On  the  above 
two  grounds,  the  conclusion  of  the  court  is  sound. 
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Constitutional  Law — Women  as  Jurors — Fourteenth  Amendment. — 
The  petitioner,  a  woman,  applied  for  a  writ  of  mandamus  directing  the 
proper  officials  to  place  women  otherwise  qualified  on  the  jury  list,  main- 
taining that  by  their  exclusion  their  privileges  as  citizens  were  abridged 
in  violation  of  the  Fourteenth  Amendment.  Held,  no  privilege  was 
abridged,  and  the  writ  should  not  be  granted.  In  re  Grilli  (Sup.  Ct., 
Kings  County,  1920)  179  X.  Y.  Supp.  795. 

The  privilege  of  serving  as  a  juror  is  one  which  is  guaranteed 
to  citizens  by  the  Fourteenth  Amendment  and  cannot  be  abridged  on 
account  of  color.  Ex  parte  Virginia  (1879)  100  U.  S.  339.  To  with- 
hold this  privilege  from  citizens  less  than  twenty-one  years  of  age  and 
more  than  seventy,  as  is  commonly  done,  while  technically  an  abridg- 
ment is  justifiable.  See  Strauder  v.  Virginm  (1879)  100  U.  S.  303, 
310;  Ex  parte  Virginia,  supra,  at  p.  365.  The  reasonableness  of  the 
restriction  would  seem  to  be  the  test.  To  exclude  women  wholly  on 
account  of  sex,  without  motive  of  oppression,  would  not  seem  unrea- 
sonable in  view  of  the  acquiescence  of  half  a  century.  Their  enfran- 
chisement has  little  bearing  on  this  question  since  all  voters  have  never 
been  included  in  the  jury  lists. 

Criminal  Law — Espionage  Act — Defaming  the  Red  Cross. — The 
defendant  uttered  false  remarks  derogatory  to  the  Red  Cross.  Held, 
a  violation  of  the  Espionage  Act,  40  Stat.  219,  U.  S.  Comp.  Stat.  1919, 
§  10212-C,  prohibiting  the  utterance  of  false  statements  "with  intent 
to  interfere  with  the  operation  or  success  of  the  military  or  naval  forces 
of  the  United  States",  since  the  statements,  if  believed,  would  under- 
mine public  confidence  in  the  administration  of  the  Red  Cross  and 
reduce  its  contributions.  Granzow  v.  United  States  (C.  C.  A.  8th  Cir. 
1919)   261  Fed.  172. 

The  court  in  the  instant  case,  while  admitting  the  Red  Cross  itself 
not  to  be  within  the  term  "military  or  naval  forces",  as  used  in  the 
statute,  held  that  interference  with  the  Red  Cross  was  substantially  hin- 
dering those  military  and  naval  forces.  There  is  precedent,  however,  for 
holding  the  Red  Cross  to  be  included  in  the  term  "military  or  naval 
forces".  United  States  v.  Nagler  (D.  C.  1918)  252  Fed.  217.  The 
charge  tr>  the  jury;  it  is  to  be  noted,  should  include  an  instruction  as  to 
the  probable  effect  of  the  remarks  as  well  as  the  intent  with  which  they 
were  uttered.  United  States  v.  Schutte  (D.  C.  1918)  252  Fed.  212. 
Such  a  result  as  that  reached  in  the  instant  case  is  necessary  in  war- 
time and  seems  sound  on  legal  principle.  President  Wilson  on  July  5, 
1917  (General  Order  82,  Special  Regulations  No.  61),  in  accordance 
with  authority  vested  in  the  President  by  Congress  (1912),  37  Stat.  90, 
U.  S.  Comp.  Stat.  1916,  §  7705,  accepted  the  services  of  the  Red  Cross, 
whose  act  of  incorporation  provides  that  it  is  to  act  "in  accord  with  the 
military  and  naval  authorities",  (1905)  33  Stat.  600,  U.  S.  Comp.  Stat. 
1916,  §  7699,  and  submit  annual  reports  to  the  Secretary  of  War.  Ihid. 
§  6.  It5  members  reporting  for  duty  are  subject  to  the  military  laws 
and  regulations,  as  provided  in  Art.  10  of  the  International  Red  Cross 
Convention  of  1906.  General  Order  No.  170,  War  Dept.  1911,  §§  1,  5. 
That  such  an  organization  is  one  of  the  vital  parts  of  the  military  and 
naval  forces  seems  hardly  questionable. 

Criminal  Law — Lotteries — Merchandise  Vender. — The  defendant 
used  in  his  business  a  so-called  merchandise  vendor.  By  operating  a 
lever  the  customer  received  a  card  marked  "one  collar  button — 5  cents", 
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or  in  the  case  of  every  twentieth  card  *'box  of  candy — 5  cents".  No 
nickel  was  inserted  in  the  machine,  but  the  article  named  was  sold  over 
the  counter  for  the  amount  specified.  The  piirchaser  was  able  to  see 
the  card  he  was  about  to  draw,  but  not  the  succeeding  one.  Held, 
defendant  was  guilty  of  operating  a  lottery.  State  v.  Lowe  (N.  C  1919) 
101   S.  E.  385. 

The  essential  element  of  a  lottery  is  the  distribution  of  property  by 
chance  for  a  consideration.  See  Almy  Mfg.  Co.  v.  City  of  Chicago 
(1916)  202  lU.  App.  240,  245;  5  Columbia  Law  Rev.  399;  Penal  Law, 
N".  Y.,  Consol.  Laws,  c.  40  (Laws  of  1909,  c.  88)  §1370;  N.  C.  Pell's 
Rev.  1908,  §  3726.  And  it  is  the  elimination  of  such  purely  chance 
transactions  that  have  given  rise  to  anti-lottery  statutes.  See  State  v. 
Lipkim  (1915)  169  N.  C.  265,  271,  84  S.  E.  340.  The  fact  that  the 
player  is  xmder  no  liability  of  sustaining  a  loss  does  not  prevent  any 
device  from  being  in  violation  of  gambling  statutes.  In  re  Cullinan 
(1906)  114  App.  Div.  654,  99  N.  Y.  Supp.  1097;  Lang  v.  Merwin  (1905) 
99  Me.  486,  59  Atl.  1021;  Almy  Mfg.  Co.  v.  City  of  Chicago,  supra. 
This  is  true  even  though  the  dominant  purpose  of  the  device  be  to  stim- 
ulate trade.  People  ex  rel.  Ellison  v.  Lavin  (1904)  179  N.  Y.  164,  168, 
71  N.  E.  753.  So  called  "gift-enterprises",  whereby  prizes  are  awarded 
by  a  merchant  to  such  of  his  customers  as  prove  to  be  lucky  in  accord- 
ance with  a  definite  scheme,  are  included  in  the  classification  of  lot- 
teries. Standridge  v.  WUliford-Bums-Rice  Co.  (1918)  148  Ga.  283, 
96  S.  E.  498;  Corporate  Organization,  etc.,  Co.  v.  Hedges  (D.  C.  1918) 
47  App.  D.  C.  460.  But  the  relation  of  the  parties  must  be  contractual 
not  merely  gratuitous.  People  v.  Mail  &  Exp.  Co.  (1919),  179  N.  Y. 
Supp.  640.  And,  if  in  the  instant  case  it  could  have  been  shown  that 
the  customers  by  pulling  the  lever  incurred  no  obligation  to  pay  the 
five  cents,  nor  the  merchant  to  sell  the  article,  the  machine  would  not 
have  been  a  lottery.  But  it  would  seem  that  such  an  interpretation  of 
the  facts  is  hardly  justifiable. 

Evidence — Unlawful  Seizure  of  Corporate  Papers — Fourth  Amend- 
ment.— A  and  B,  officers  of  the  AB  corporation,  were  indicted  by  the 
United  States.  The  federal  marshal  seized  papers  from  the  office  of 
the  corporation  without  warrant  for  purposes  of  evidence.  The  cor- 
poration made  a  timely  application  for  the  return  of  the  docvmients 
which  was  granted.  But  the  government  made  and  retained  copies  of 
the  papers,  on  the  basis  of  which  information  a  suhpoena  was  issued 
ordering  the  AB  corporation,  A  president,  to  produce  the  originals.  On 
A's  refusal  to  surrender  the  papers,  he  was  imprisoned  for  contempt  and 
the  corporation  fined.  On  error,  held,  the  corporation  was  privil^ed 
in  resisting  the  subpoena  under  the  Fourth  Amendment.  Silverthome 
Lumber  Co.  v.  United  States  (U.  S.  Sup.  Ct.,  Jan.  26,  1920)  62  N.  Y. 
L.  J.  1497. 

The  weight  of  state  authority  is  opposed  to  the  federal  rule  that  in 
some  circumstances,  evidence  which  has  been  illegally  obtained  is  inad- 
missible against  one  from  whom  the  evidence  was  so  procured.  14 
Columbia  Law  Rev.  338.  See  People  v.  McDonald  (1917)  177  App. 
Div.  806,  165  N.  Y.  Supp.  41.  Before  he  can  object  to  the  admission  in 
evidence  of  papers  wrongfully  taken  from  him  by  federal  authorities, 
the  defendant  must  have  promptly  applied  for  their  return.  Weeks  v. 
United  States  (1914)  232  U.  S.  383,  34  Sup.  Ct.  341  (semble) ;  Laughter 
V.  United  States  (C.  C.  A.  1919)  259  Fed.  94;  Lyman  v.  United  States 
(C.  C.  A.  1917)  241  Fed.  945;  Rice  v.  United  States  (C.  C.  A.  1918) 
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251  Fed.  778.  But  if  papers  not  stipulated  in  a  search  warrant  are 
seized  in  connection  with  some  which  have  been  validly  confiscated  under 
a  warrant,  there  is  dicta  to  the  effect  that  such  evidence  is  admissible. 
See  Adams  v.  New  York  (1904)  192  U.  S.  585,  598,  24  Sup.  Ct.  372; 
Weeks  v.  United  States,  supra;  cf.  United  States  v.  Friedherg  (D.  C. 

1916)  233  Fed.  313.  But  this  distinction  seems  unsound  for  papers 
seized  beyond  the  scope  of  the  immunity  provided  by  the  warrant  are  as 
illegally  seized  as  if  there  had  been  no  warrant  at  all.  Omitting  con- 
sideration of  the  corporate  aspect  of  the  instant  case,  since  timely 
application  was  made  for  the  return  of  the  papers,  the  result  seems 
sound.  But  for  the  specific  information  acquired  from  the  illegal 
seizures,  the  United  States  would  have  been  tmable  to  draft  a  sufficiently 
definite  subpoena  to  be  valid.  Cf.  In  re  Tri-State  Coal  &  Coke  Co. 
(D.  C.  1918)  253  Fed.  605.  Thus  the  government  clearly  turned  to  its 
advantage  the  knowledge  obtained  through  the  raid.  The  notion  that  a 
corporation  may  object  to  the  use  of  documents  illegally  taken  from  its 
possession,  in  evidence  against  its  officers,  is  inconsistent  with  though 
not  directly  contrary  to  earlier  holdings.  Under  the  Fifth  Amendment, 
a  corporation  is  considered  to  be  an  entity  sufficiently  distinct  from  its 
officers  so  that  the  mere  fact  that  evidence  might  incriminate  the  latter 
will  not  excuse  the  corporation  from  producing  it.  Wilson  v.  United 
States  (1911)  221  U.  S.  361,  31  Sup.  Ct.  538;  Grant  &  Burlingame  v. 
United  States  (1913)  227  U.  S.  74,  33  Sup.  Ct.  190;  Wheeler  v.  United 
States  (1903)  226  U.  S.  478,  33  Sup.  Ct.  158;  Linn  v.  United  States 
(C.  C.  A.  1918)  251  Fed.  476.  Perhaps  this  is  because  a  corporation 
itself  is  not  protected  by  the  Fifth  Amendment.  Hale  v.  Henkel  (1906) 
201  U.  S.  43,  69,  26  Sup.  Ct.  370.  However,  evidence  illegally  procured 
from  A  is  always  admissible  against  B,  Tsuie  Shee  v.  Backus  (C.  C.  A. 

1917)  243  Fed.  551,  and  it  probably  follows  that  in  such  a  case  A  could 
not  object  to  its  use  against  B.  So  in  the  principal  case  if  the  corpora- 
tion and  its  officers  are  distinct,  it  seems  hard  to  see  how  the  corporation 
could  object  to  the  use  of  the  evidence  against  the  latter.  Possibly  the 
court  distinguished  the  case  on  the  ground  that  the  Fourth  Amendment 
applied  to  corjwrations.  But  actually  it  seems  that  since  the  case 
involved  a  small  private  corporation,  the  court  felt  that  to  apply  the 
fiction  of  corporate  entity  would  have  been  subversive  of  fundamental 
constitution  guarantees. 

Evidence — ^Value — Individual  Sales  op  Stock  Admissible. — An  attor- 
ney accepted  a  case  on  a  contingent  basis  agreeing  to  receive  as  com- 
pensation a  percentage  of  the  defendant's  inheritance,  A  part  of  the 
inheritance  was  in  brewing  stocks  for  which  there  was  no  open  market. 
To  prove  their  value  the  plaintiff  offered  as  evidence  bona  fide  sales 
of  such  stocks  during  the  same  period  in  which  the  defendant  received 
them.  Held,  such  evidence  was  admissible.  Dolph  v.  Speckart  (Ore. 
1920)  186  Pac.  32. 

Since  Oregon,  following  the  so-called  Massachusetts  rule,  admits 
evidence  of  the  price  secured  at  a  hona  fide  sale  of  similarly  situated 
realty  in  determining  the  value  of  a  particular  parcel,  Portland  v. 
Investment  Co.  (1913)  64  Ore.  410, 129  Pac.  756,  a  fortiori  a  sale  of  stock 
should  be  admissible  evidence  of  the  value  of  other  stock  in  the  same  cor- 
poration. Other  jurisdictions,  taking  a  contrary  view,  reject  such 
testimony  in  the  case  of  realty,  Robinson  v.  N.  Y.  Elevated  R.  R.  (1903) 
175  K  Y.  219,  67  N.  E.  431;  see  In  Matter  of  Thompson  (1891)  127 
N.  Y.  463,  468,  28  N.  E.  389,  holding  that  since  the  purchase  is  but  the 
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vendee's  opinion  backed  by  cash  it  is  irrelevant  as  proof  of  value,  and 
that  to  thoroughly  investigate  the  similarity  and  dissimilarity  of  that 
sold  with  that  in  question  and  the  circumstances  influencing  the  pur- 
chaser would  result  in  the  trial  of  collateral  issues  and  undue  pro- 
longation and  confusion.  In  Matter  of  Thompson,  supra.  Yet  even 
in  these  latter  jurisdictions  the  amount  paid  for  the  same  land  or  the 
same  personalty  in  a  hona  fide  private  sale,  if  not  forced  or  under  excep- 
tional circumstances,  is  some  evidence  of  value.  Pamienter  v.  Fitz- 
patrick  (1892)  135  K".  Y.  190,  31  N.  E.  1032;  see  Triangle  ^Yaist  Co.  v. 
Todd  (1918)  223  N.  Y.  27,  31,  119  N.  E.  85;  Matter  of  City  of  New 
York  (1910)  66  Misc.  488,  504,  122  N.  Y.  Supp.  321.  The  objection  of 
undue  prolongation  was  considered  sufficiently  obviated  and  that  of 
irrelevancy  was  disregarded,  although  seemingly  of  equal  force  in  this 
latter  case.  Shares  of  stock,  therefore,  being  for  all  practical  purposes 
identical,  the  one  with  the  other,  the  price  realized  by  individual  sales 
is  admitted  as  evidence  of  their  value.  State  v.  Meysenhurg  (1902) 
171  Mo.  1,  71  S.  W.  229;  see  Moynahan  v.  Prentiss  (1897)  10  Colo.  App. 
295,  302,  51  Pac.  94;  Humphreys  v.  Minnesota  Clay  Co.  (1905)  94 
Minn.  469,  471,  103  N.  W.  338. 

Good  Will — Resumption  of  Business. — The  defendant  sold  the  store 
which  he  conducted  under  the  name  of  "Phil,  the  Outfitter",  and 
formerly  with  his  brother,  under  the  name  of  "Phil  &  Eddie",  together 
with  the  good  will  to  Levenson  &  Hurwitz.  The  latter  sold  the  same 
business,  including  the  good  will,  to  the  plaitiS,  who  ran  it  as  "Successor 
to  Phil,  the  Outfitter".  About  seven  months  later,  the  defendant  hired 
a  store  across  the  street  from  his  old  place  and  put  a  sign  in  the  window 
stating  his  to  be  the  only  genuine  "Phil  &  Eddie"  store  on  the  avenue ;  he 
also  engaged  the  ser\'ices  of  one  of  his  old  clerks,  and  expressed  the 
intention  of  running  the  plaintiff  out  of  business.  It  was  found  that 
such  actions  did  in  fact  derogate  from  the  "good  will".  Held,  injunc- 
tion granted  against  running  such  business.  Bosenherg  v.  Adelson 
(.Mass.  1920)  125  K  E.  632. 

The  scope  given  to  the  term  "good-will"  varies.  Following  the 
narrow  definition  of  Lord  Eldon,  in  Cruttwell  v.  Lye  (1810)  17  Yesey 
335,  346,  that  good  will  is  "the  possibility  that  the  old  customers  will 
resort  to  the  old  place",  many  courts  have  held  that,  in  the  absence  of 
an  express  covenant  not  to  re-engage  in  a  competitive  business,  the 
vendor  of  good  will  may  compete  with  his  vendee,  and  a  fortiori  with  a 
subsequent  purchaser.  Moreau  v.  Edwards  (1875)  2  Tenn.  Chanc.  347; 
Cottrell  V.  Bahcock  Printing  Press  Mfg.  Co.  (1886)  54  Conn.  122,  6  Atl. 
791.  These  same  courts,  however,  will  enjoin  the  vendor  from  attempt- 
ing to  drive  his  vendee  from  the  premises  by  obtaining  a  lease  for 
himself.  Fine  v.  Lawless  (1918)  139  Tenn.  160,  201  S.  W.  160.  And 
while  they  allow  the  vendor  to  do  business  with  his  former  customers,  he 
will  be  enjoined  from  soliciting  them  other  than  by  public  advertise- 
ment to  people  in  general.  Von  Bremen  v.  McMonnies  (1910)  200  N.  Y. 
41,  93  N.  E.  186;  contra,  Cottrell  v.  Babcock  Printing  Press  Mfg.  Co., 
supra.  Nor  may  the  vendor  hold  himself  out  as  carrying  on  the  old 
business.  Hall's  Appeal  (1869)  60  Pa.  458.  The  Massachusetts  Court 
includes  in  the  scope  of  good  will  an  implied  promise  that  he  will  not 
set  up  "a  competing  business  which  will  derogate  from  the  good  will 
which  he  has  sold".  Old  Corner  Book  Store  v.  Upham  (1907)  194 
Mass.  101,  80  N.  E.  228;  Marshall  Engine  Co.  v.  Neiv  Marshall  Engine 
Co.  (1909)  203  Mass.  410,  89  N.  E.  548.    The  court  in  the  instant  case 
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followed  this  rule,  in  enjoining  the  business  from  being  set  up,  as  it 
would  in  fact  derogate  from  the  grant  of  good  will.  However,  courts 
in  other  states  would  have  enjoined  the  defendant's  representation  that 
he  was  conducting  the  old  business.  Hall's  Appeal,  supra.  It  is  sub- 
mitted that  all  the  courts  will  grant  an  injunction  wherever  there  is  in 
fact  a  derogation  from  the  good  will,  but  disagree  as  to  what  constitutes 
such  a  derogation. 

HusBAXD  AND  WiFE — ESTATES  BY  ENTIRETIES. — A  deed  was  executed  to 
husband  and  wife.  Held,  one  judge  dissenting,  an  estate  by  entirety- 
was  created,  and  not  a  tenancy  in  common.  Odum  v.  Russell  (N.  C. 
1919)  101  S.  E.  495. 

An  estate  by  entirety  arises  only  from  a  conveyance  or  devise  to 
husband  and  wife.  2  Reeves,  Real  Property,  §  688.  The  dissenting 
judge  contended  that  section  1579,  N.  C.  Rev.  Stat.,  1908,  which  pro- 
vides that  all  property  conveyed  to  any  two  pbrsons  shall  be  held  by 
them  as  tenants  in  common  and  not  as  joint  tenants,  abolished  estates 
by  entireties.  The  answer  to  this  contention  is  that  husband  and  wife 
are  but  one  person  in  contemplation  of  law.  1  Bl.  Comm.  442.  Further- 
more, an  estate  by  entirety  is  not  a  joint  tenancy,  for  tenants  by 
entireties  are  seised  per  tout  et  non  per  my,  while  joint  tenants  are 
seised  per  tout  et  per  my.  2  Bl.  Comm.  182;  see  Alles  v.  Lyon  (1907) 
216  Pa.  St.  604,  606,  66  Atl.  81.  And  so  the  great  weight  of  authority 
holds  that  statutes  abolishing  joint  tenancy  have  not  affected  estates 
by  entireties.  Davies  v.  Johnson  (1906)  124  Ark.  390,  187  S.  W.  323; 
see  Wilson  v.  Frost  (1904)  186  Mo.  311,  319,  85  S.  W.  375;  contra, 
Hoffman  v.  Stigers  (1869)  28  Iowa  302.  The  dissenting  judge  also 
argued  that  the  provision  in  the  Constitution  of  North  Carolina  (1868) 
Art.  10,  §  6,  that  all  property  of  a  married  woman,  whether  acquired 
before  or  after  marriage,  should  be  and  remain  her  sole  and  separate 
property,  was  inconsistent  with  the  existence  of  estates  by  entireties, 
which  originated  in  the  legal  unitv  of  husband  and  wife.  2  Bl.  Comm. 
182;  but  see  Freeman  v.  Belfer  (1917)  173  X.  C.  581,  582,  92  S.  E.  486. 
The  common  law  disability  of  a  married  woman  was  thoroughly  in 
accord  with  this  fiction  of  unity.  But  since  the  Married  Women's  Acts 
have  given  a  feme  covert  practically  the  same  powers  of  disposition  and 
control  of  her  property  as  a  feme  sole,  it  would  seem  that  they  have 
abolished  estates  bv  entireties  inferentially.  Crill  v.  McKinney  (1918) 
140  Tenn.  549,  205  S.  W.  416;  Mittel  v.  Karl  (1890)  133  111.  65, 
24  X.  E.  553.  The  weight  of  authoritv,  however,  is  contra.  EUes  v. 
Fisher  (1895)  144  N.  Y.  306,  39  N".  E.  337;  Meyer's  Estate  (1911)  232 
Pa.  St.  89,  81  Atl.  145. 

In.tunction — Bill  to  Quiet  Title — Pent)ing  Ejectment  Action. — 
Under  a  statute  authorizing  courts  of  equity  to  hear  and  determine 
suits  instituted  by  any  person  claiming  the  legal  or  equitable  title  to 
lands  against  any  other  person  not  in  possession  setting  up  an  adverse 
claim,  held,  that  if  the  plaintiff  is  at  the  time  a  defendant  in  a  suit  of 
ejectment  with  regard  to  the  same  land,  he  cannot  maintain  a  bill  to 
enjoin  the  litigation  and  quiet  title.  Carpenter  v.  Dennison  (Mich. 
1919)  175  N.  W.  419. 

In  cases  of  the  above  type  and  in  the  closely  analogous  cases  where 
a  defendant  requests  the  cancellation  of  written  instruments  on  which 
an  action  at  law  is  pending,  the  courts  of  equity  have  adopted  three 
courses.     The  bill  has  been  dismissed  on  the  ground  that  equity  would 


I 


488  COLUMBIA  LAW  REVIEW 

not  interfere  where  there  was  an  adequate  remedy  at  law.  Cable  v. 
United  States  Life  Ins.  Co.  (1903)  191  U.  S.  288,  24  Sup.  Ct.  74- 
Wilson  V.  Miller  (1904)  143  Ala.  264,  39  So.  178;  6  Columbia  Law  Eev! 
55.  The  bill  has  been  granted  apparently  on  the  ground  that  the  plain- 
tiff at  law  may  fail  to  prosecute  his  action  to  a  judgment,  thus  leaving 
the  defendant's  status  in  uncertainty.  Metiers  Adm'rs  v  Metier 
(1867)  18  K  J.  Eq.  270,  aff'd  19  N.  J.  Eq.  457;  Buxton  v.  Broadway 
(1878)  45  Conn.  540.  The  bill  has  been  retained,  the  giving  of  relief 
being  suspended  pending  the  diligent  prosecution  by  the  plaintiff  at 
law  of  his  claim  there.  Hoare  v.  Bremridge  (1872)  L.  R  8  Ch.  App.  22. 
In  the  federal  courts  a  plaintiff  does  not  have  an  absolute 
and  unqualified  privilege  to  dismiss  his  action,  Stevens  v.  The  Rail- 
roads (1880)  4  Fed.  97,  and  there  the  first  treatment  would  seem  to  be 
adequate.  Grand  Chute  v,  Winegar  (1872)  15  Wall.  373;  Cable  v. 
United  States  Life  Ins.  Co.,  supra.  Where,  however,  there  is  a  danger 
that  the  plaintiff  at  law  will  withdraw  from  a  suit  before  it  has  been 
prosecuted  to  a  judgment,  the  third  method  seems  most  adequate.  The 
second  course  seems  to  be  contrary  to  the  general  rule  that  where  there 
are  no  special  grounds  for  equitable  jurisdiction,  the  plaintiff  at  law 
will  not  be  enjoined  from  prosecuting  his  action  merely  because  equity 
was  empowered  to  give  a  concurrent  remedv.  Byrne  v.  Browne  (1898) 
40  Fla.  109,  23  So.  877;  Greene  v.  Morse  (1899)  57  Neb.  391,  77  N.  W. 
925.  But  it  has  been  approved  in  a  recent  text  book,  Clark,  Equity 
543-544. 

Landlord  and  Tenant — Partial  Eviction — Easement  of  Light. — The 
plaintiff  landlord  leased  a  basement  to  the  defendant  for  use  as  a  barber 
shop,  and  later  permitted  alterations  to  be  made  by  another  tenant 
which  excluded  light  and  air  therefrom.  The  defendant  refused  to 
pay  rent,  claiming  a  partial  eviction  by  the  plaintiff's  act.  In  summary 
proceedings  for  non-payment  of  rent,  held,  there  was  a  partial  eviction. 
Schulte  Realty  Co.  v.  Pulving  (N.  Y.  Sup.  Ct.,  App.  Term,  1919) 
62  N.  Y.  L.  J.  525. 

Eviction  may  be  actual  or  constructive.  It  is  actual  when  the  tenant 
is  deprived  of  possession  either  totally  or  partiallv.  See  Keating  v. 
Springer  (1893)  146  111.  481,  495,  34  N.  E.  805;  2  McAdam.  Landlord 
&  Tenant  (4th  ed.)  §  404.  It  is  constructive  when  the  tenant  is  deprived 
of  the  beneficial  enjoyment  of  the  premises  by  an  act  chargeable  to  the 
landlord.  Sully  v.  Schmitt  (1895)  147  N.  Y.  248,  41  N.  E.  514.  Assum- 
ing an  easement  of  light  to  have  passed  to  the  tenant  as  appurtenant  to  the 
demise,  Doyle  v.  Lord  (1876)  64  N.  Y.  432,  the  question  arises  whether 
or  not  the  disturbance  of  such  easement  by  the  landlord  constitutes  a 
partial  eviction  of  the  tenant.  It  is  difficult  to  conceive  of  the  tenant 
being  in  possession  of  an  easement,  a  right  in  the  land  of  another;  and 
if  not  in  possession,  he  cannot  be  partially  evicted.  Disturbance  of  a 
tenant's  rights  and  privileges  in  the  nature  of  an  easement  by  his  land- 
lord merely  deprives  him  of  the  beneficial  enjoyment  of  the  premises, 
and,  if  coupled  with  abandonment,  may  constitute  a  constructive,  but 
not  an  actual  eviction.  See  Smith  v.  Tennyson  (1914)  219  Mass.  508, 
107  K  E.  423;  Patterson  v.  Graham  (1892)  140  111.  531,  536,  30  N".  E. 
460;  contra,  Edmison  v.  Lowry  (1892)  3  S.  D.  77,  52  N.  W.  583.  WTiile 
abandonment  of  the  premises  by  the  tenant  is  essential  to  a  constructive 
eviction,  Borel  v.  Laivton  (1882)  90  N.  Y.  293,  it  is  not  necessary  to  a 
partial  eviction,  and  the  tenant  can  remain  in  possession  of  the  residue 
for  the  rest  of  his  term  without  paying  any  rent.  Ferber  v.  Apfel  (1906) 
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113  App.  Div.  720,  99  N.  Y.  Supp.  215;  Kuschinsky  v.  Flanigan  (1912) 
170  Mich.  245,  136  N.  W.  362,  The  instant  case  is  an  extension  of  the 
line  of  reasoning  established  by  earlier  Xew  York  cases,  Siegel  v.  Neary 
(1902)  38  Misc.  297,  77  N.  Y.  Supp.  854;  Adolphi  v.  Inglima  (1911)  130 
N.  Y.  Supp.  130,  which,  it  is  believed,  is  erroneous.  See  Patterson  v. 
Graham,  supra,  at  p.  536;  2  Tiffany,  Landlord  &  Tenant  1265. 

Limitation  of  Actiox — Trusts — Effect  on  Cestui  of  Bar  of  Trus- 
tee.— A  trustee,  in  breach  of  trust,  sold  the  trust  res  to  the  defendant 
who  had  knowledge  of  the  breach.  The  cestuis  were  infants.  The  trus- 
tee then  resigned  and  a  new  trustee  was  appointed.  The  latter  did  not 
prosecute  her  right  of  action  to  recover  the  trust  res,  but  the  cestuis 
on  becoming  of  age  sued  the  defendant.  Held,  the  cestuis  were 
barred  by  the  Statute  of  Limitations;  the  court  reasoning  that  if  the 
first  trustee  had  remained  in  office,  the  Statute  would  not  have  run 
against  the  cestuis,  until  they  came  of  age,  since  the  trustee  was 
estopped  to  sue,  but  that,  as  the  second  trustee  who  was  their  rep- 
resentative, could  have  sued  and  did  not.  the  Statute  ran  against  both 
the  latter  and  the  cestuis.  Hart  v.  Citizens  Nat.  Bank  (Kan.  1919) 
185  Pac.  1. 

The  Court's  statement  that  the  first  trustee  was  estopped  from  suing 
the  defendant  is  contrary  to  the  great  weight  of  authority  which  allows 
him  to  recover  in  his  representative  capacitv  as  trustee.  Wet  more  v. 
Porter  (1883)  92  N.  Y.  76;  17  Columbia  Law  Hev.  467,  494;  but  see 
Harris  v.  Smith  (1897)  98  Tenn.  286,  293,  39  S.  W.  343.  Despite  this 
fact,  where  there  has  been  a  breach  of  trust  the  cestui  also  can  sue  the 
third  party  directly;  Wetmore  v.  Porter,  supra,  at  p.  81;  11  Columbia 
Law  Eev.  686;  nor  does  the  Statute  begin  to  run  against  either  the  trus- 
tee in  his  representative  capacity  or  against  the  cestui  until  the  cestui 
becomes  of  age.  In  re  Marshall's  Estate  (1890)  138  Pa.  285,  22  Atl.  24; 
12  Harvard  Law  Rev.  132.  But  in  the  ordinary  case  in  which  th<^  trus- 
tee holds  a  chose  in  action  for  the  cestui — the  case  in  which  there  has 
been  no  breach  of  trust — the  cestui's  sole  remedy  is  in  equity  against 
the  trustee  to  enforce  the  prosecution  of  the  action  by  him,  and  since 
only  the  trustee  can  sue  on  it,  as  the  cestui's  representative,  when  the 
statute  or  laches  bar  the  trustee  the  cestui  is  also  barred  although 
he  be  under  a  disability  during  the  period  of  limitiition.  Matheson  v. 
Craven  (D.  C.  1915)  228  Fed.  345;  Waterman  Hall  v.  Waterman  (1906) 
220  111.  569,  77  N.  E.  142;  see  Wren  v.  Dixon  (1916)  40  Nev.  170,  161 
Pac.  722.  The  court  in  the  instant  case  failed  to  distinguish  between 
the  two  types  of  cases  when  it  argued  that  the  second  trustee,  represent- 
ing the  cestui,  had  full  rights  of  recovery  against  either  the  first 
defrauding  trustee  or  against  the  present  defendant,  and  that  there- 
fore when  the  trustee  was  barred  the  cestui  was  barred.  The  fact  that 
the  cestui  had  an  independent  right  of  action,  which  arose  on  the  fir?t 
trustee's  breach  and  against  which  the  Statute  could  not  start  running 
until  he  became  of  age,  was  overlooked.  The  court's  decision  may 
doubtlessly  be  explained  on  the  ground  that  the  new  trustee  could  hoji- 
estly  and  effectively  represent  the  cestui  and  that  therefore  it  would  be 
good  policy  to  bar  the  cestui  when  the  trustee  is  barred  in  the  interest 
of  settled  title. 
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Master  and  Servant — Liability  of  ^Master  for  Wilful  Torts  of 
Servant. — The  defendant's  general  manager  ordered  the  plaintiff,  who 
was  the  defendant's  bookkeeper,  to  leave  the  safe  open  and  the  books 
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out,  so  that  he  could  iuspect  them  while  the  bookkeeper  went  to  dinner. 
The  latter  hesitated  in  complying,  and  thereupon  the  manager  assaulted 
him  with  a  deadly  weapon.  He  wanted  especially  to  see  his  personal 
accounts  with  the  defendant.  Upon  the  question  whether  or  not  his 
acts  were  within  the  scope  of  his  employment  and  in  furtherance  of 
the  master's  business,  the  jury  found  for  the  plaintiff.  Held,  judgment 
affirmed.  Indianola  Cotton  Oil  Co.  v.  Crowley  (Miss.  1920)  83  So.  409. 
To  hold  a  master  liable  for  the  wilful  torts  of  his  servant  it  must 
appear  that  the  tort  was  committed  at  least  partly  with  the  purpose 
of  furthering  the  master's  business.  Polos  Coal  &  Coke  Co.  v.  Benson 
(1905)  145  Ala.  664,  39  So.  727;  Hellriegel  v.  Dunham  &  Harvey  (1915) 
192  Mo.  App.  43,  179  S.  W.  763.  The  courts  differ  as  to  the  additional 
requirements  for  liability.  Some  will  impose  liability  for  the  use  of 
excess  force  only  where  force  of  some  kind  is  authorized.  Rogahn  v. 
Moore  Mfg.,  etc.,  Co.  (1891)  79  Wis.  573,  48  N.  W.  669.  These  courts, 
however,  will  not  imply  authority  to  use  force,  where  such  force  is 
illegal.  Cf.  Crelly  v.  MissouH  &  Kansas  Tel.  Co.  (1911)  84  Kan.  19, 
113  Pac.  386.  Other  courts  adopt  the  broad  rule  that  a  master  is  liable 
if  the  wilful  tort  results  from  a  probable  act,  even  though  there  is 
no  express  or  implied  authority  to  use  force  of  any  kind.  Compher  v. 
Missouri  &  Kansas  Tel.  Co.  (1908)  127  Mo.  App.  553,  127  S.  W.  538. 
This  rule  will  apply  where  the  tort  is  committed  in  violation  of  express 
orders  as  to  the  manner  of  performing  the  servant's  duties,  or  where  the 
tort  results  from  a  separate  act  incidental  to  the  work,  or  so-called 
"main  act".  Me  Clung  v.  Dearhorne  (1890)  134  Pa.  396,  19  Atl.  698;  2 
Mechem,  Agency  §§  1874-6,  1881.  In  the  instant  case,  if  the  books  were 
already  out  and  the  manager  wanted  the  bookkeeper  merely  to  leave 
the  room,  the  master  would  be  liable  in  any  jurisdiction  if  authority 
to  use  reasonable  force  is  implied.  But  if  the  books  were  in  the  safe 
and  the  manager  wanted  the  bookkeeper  to  take  them  out,  the  case  is 
justified  only  on  the  ground  that  the  act  was  found  as  a  fact  to  be  a 
probable  one,  since  the  law  will  not  imply  authority  to  do  an  illegal 
act,  i  e.,  use  force  to  compel  a  servant  to  do  his  work.  Cf.  Muller  v. 
Hillenbrand  (N.  Y.  1920)  125  K  E.  808. 

Negotiable  Instruments — Time  for  Payment — " After  Date". 

The  plaintiff  sued  on  a  note  reading  "September  10,  1918. 


after  date",  contending  that  it  was  payable  on  demand  within  the 
Negotiable  Instruments  Law  §  1  (N.  Y.  Consol.  Laws,  c.  38,  Laws  of 
1909,  c.  43,  §  20),  without  having  first  filled  it  in  under  the  Negotiable 
Instruments  Law  §  14  (ihid.  §  33).  Held,  the  note  was  incomplete, 
and  no  action  was  maintainable  en  it  before  it  was  actually  filled  in. 
Keister  v.  Wade  (Sup.  Ct.  1919)  109  Misc.  313,  179  N.  Y.  Supp.  609. 
A  note  like  the  instant  one  has  generally  been  regarded  as  a  com- 
pleted instrument  payable  on  demand.  Dodd  v.  Denny  (1876)  6  Ore. 
156;  see  Furstenfeld  v.  Furstenfeld  (1910)  152  Mo.  App.  726,  131  S.  W. 
359;  Bloom  v.  Horwitz  (1917)  100  Misc.  687,  166  N.  Y.  Supp.  786,  788 
(under  the  N.  1.  L.) ;  Collins  v.  Trotter  (1883)  81  Mo.  275,  278;  Norton, 
Bills  &,  Notes  (4th  ed.)  57,  n.  70.  However,  where  the  parties  intended 
that  the  time  of  payment  should  be  filled  in  by  the  payee  when  she 
desired  payment,  it  did  not  take  effect  until  then.  Usefof  v.  Herzen- 
stein  (1909)  65  Misc.  45,  119  N.  Y.  Supp.  290  (under  the  N.  I.  L.). 
Where  the  payee  was  expressly  forbidden  to  fill  it  in,  it  was  presumed 
to  be  a  demand  note.  See  Bloom  v.  Horwitz,  supi'a.  Notes  reading 
" months     after     date",     " days     after     date",     were 
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held  to  be  complete  and  negotiable  and  regarded  as  payable  on  demand. 
McLean  v.  Nichlen  (1877)  3  Vict.  L.  R.,  L.  107;  see  Hotel  Lanier  Co. 
V.  Johnson  (1898)  103  Ga.  604,  30  S.  E.  558;  1  Daniel,  Negotiable 
Instruments  (6th  ed.)  §  88.  The  omission  of  the  exact  time  of  pay- 
ment, e.  g.,  where  the  note  reads  "24  after  date",  "six  after 

date",  "ninety  after  date",  etc.,  does  not  invalidate  the  instru- 
ment; and  the  court  will  admit  evidence  to  discover  the  due-date 
intended.  See  Nichols  v.  Frothingham  (1858)  45  Me.  220;  7  Cyc.  840, 
841,  n.  27.  Assuming  that  the  note  in  the  instant  case  was  incom- 
plete, and  this  is  perhaps  a  logical  position  under  the  Negotiable  Instru- 
ments Law,  it  would  seem  an  unnecessarily  rigoroiis  application  of 
Section  14  of  the  N.  I.  L.  to  insist  that  the  blank  must  be  actually 
filled  in  before  bringing  the  action.  It  is  sufficient  merely  to  aver  in 
the  complaint  that  he  is  suing  on  a  demand  note.  Of.  Conner  v.  Routh 
(Miss.  1843)  7  How.  176.  It  is  difficult  to  see  a  justification  for  insist- 
ing on  this  technicality,  in  view  of  the  fact  that  the  plaintiff  declared 
on  the  kind  of  note  he  was  suing  on,  and  the  defendant  could  have 
pleaded  his  real  defense  immediately,  instead  of  having  the  plaintiff 
bring  a  second  action  after  filling  in  the  blank. 

Parent  and  Child — Conflict  of  Laws — Power  to  Modify  Custody 
When  Parent  and  Child  Without  the  State. — The  wife,  on  a  cross- 
complaint,  was  granted  a  divorce  in  Colorado  upon  the  default  of  the 
plaintiff;  the  custody  of  the  child  was  given  to  the  defendant,  the 
maternal  grandmother,  then  residing  in  the  state  of  W'ashington.  IJpon 
learning  of  this,  the  plaintiff  acquiesced  in  the  decree  and  advanced 
the  child's  traveling  expenses  to  its  guardian.  While  the  child,  its 
mother  and  the  defendant  were  domiciled  in  Washington,  the  plaintiff 
upon  substituted  service  obtained  a  modification  of  the  original  decree, 
securing  an  award  of  the  child  to  him.  Armed  with  this  modified 
decree,  he  commenced  habeas  corpus  proceedings  in  Washington  for 
the  possession  of  the  child.  Held,  the  Colorado  court  having  no  longer 
jurisdiction  over  the  mother  or  child,  the  modification  of  the  original 
decree  based  on  substituted  service  was  not  binding  on  the  Washing- 
ton court.    Groves  v.  Barto  (Wash.  1919)  186  Pac.  300. 

There  is  a  strong  dictum  in  Stetson  v.  Stetson  (1888)  80  Me.  483, 
15  Atl.  60,  that  the  court  which  decrees  the  custody  of  a  child  while 
having  it  within  the  state  retains  jurisdiction  for  the  purposes  of  alter- 
ing custody,  even  though  its  original  decree  provided  for  the  removal 
of  the  child  without  the  state,  and  that  such  modification  is  entitled  to 
fiill  faith  and  credit,  on  the  theory  that  the  decree  of  custody  was  in 
its  very  nature  conditional  and  subject  to  modification.  Cf.  Wakefield 
V.  Ives  (1872)  35  Iowa  238.  A  decree  of  custody  is  generally  given 
full  faith  and  credit  in  another  state.  People  ex  rel.  Allen  v.  Allen 
(1886)  40  Hun  611,  aff'd  and  limited  in  105  N.  Y.  628,  11  N.  E.  143; 
13  Columbia  Law  Rev.  553.  However,  the  courts  holding  this  view 
have  regularly  passed  on  the  question  of  change  of  custody  where  new 
circumstances  have  arisen  subsequent  to  the  granting  of  the  original 
decree.  Kentzler  v.  Kentzler  (1891)  3  Wash.  166,  28  Pac.  370;  see 
People  ex  rel.  Allen  v.  Allen,  supra;  Nelson,  Divorce  and  Separation 
§§  980,  985.  Since  the  infant  has  been  allowed  to  establish  a  domicil 
without  the  state  and  is  actually  there,  it  would  seem  more  convenient 
that  the  state  of  the  infant's  legal  situs  should  determine  questions  of 

I  custody.  Minor,  Conflict  of  Laws  (3rd  ed.)  §§  96,  114.  A  curious 
result  of  denying  the  jurisdiction  of  the  Colorado  court  to  modify  its 
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decree  is  that  the  only  court  which  could  have  reconsidered  the  evi- 
dence of  the  wife's  misconduct  prior  to  the  granting  of  the  original 
decree  as  bearing  on  her  fitness  at  the  time  custody  was  first  awarded 
was  in  effect  denied  the  power  to  do  so;  and  its  repudiated  judgment 
was  accepted  by  the  Washington  court,  in  refusing  to  admit  such 
evidence  of  prior  misconduct. 

Principal  and  Agent — Negotiable  Instruments — Basis  of  Rights  of 
Innocent  Third  Party. — The  general  manager  of  the  branch  office  of 
a  corporation  drew  a  check  to  his  own  order  and  indorsed  it  to  a 
personal  creditor.  The  manager  had  authority  to  draw  checks  to  his 
own  order  for  his  salary,  but  had  overdrawn  his  account  at  the  time. 
Held,  the  corporation  could  recover  the  amount  of  the  check  from 
the  creditor.  Napoleon,  etc.,  Co.  v.  Stix,  etc.,  Co.  (Mo.  1920)  217 
S.  W.  323. 

The  relationship  of  the  parties  in  cases  like  this  presents  the  familiar 
problem  of  the  agent  whose  authority  depends  upon  an  extrinsic  fact 
peculiarly  within  his  own  knowledge.  Missouri  has  followed  the  lead- 
ing case  which  protects  the  third  party  relying  on  the  agent's  repre- 
sentation. North  River  Bank  v.  Aymar  (N.  Y.  1842)  3  Hill  262; 
Edwards  v.  Thomas  (1877)  06  Mo.  468.  Where  the  relationships  turn 
about  a  negotiable  instrument,  the  element  of  innocence  demanded  of 
the  third  party  has  led  the  courts,  in  protecting  him,  to  do  so  by 
viewing  him  in  the  guise  of  a  holder  in  due  course.  Wilson  v.  Metro- 
politan Ry.  Co.  (1890)  120  N.  Y.  145,  24  N.  E.  384  (usually  cited  for 
the  opposite  proposition);  Buckley  v.  Lincoln  Trust  Go.  (1911)  72 
Misc.  218,  131  N.  Y.  Supp.  105  (doctrine  qualified).  As  a  result,  similar 
protection  has  been  afforded  even  by  courts  which  deny  the  doctrine  of 
the  Aymar  case  when  considering  an  agency  problem  in  which  no  com- 
mercial paper  is  involved.  Fillehrown  v.  Hayward  (1906)  190  Mass. 
472,  77  N.  E.  45;  Doe  v.  Northwestern  Coal,  etc.,  Co.  (1896)  78  Fed.  62. 
The  Missouri  decisions  present  an  equal  although  more  uncommon 
contradiction  protecting  the  third  party  when  the  negotiable  instru- 
ment is  not  present,  and  not  protecting  him  when  it  is.  Since  the 
principal  case  arose  Missouri  has  provided  by  statute  that  one  who  takes 
a  negotiable  instrument  under  such  circumstances  is  always  protected 
unless  he  had  actual  notice  of  misappropriation.  Missouri,  Laws  of 
1917,  p.  143. 

Sales — Appropriation — Assent  of  Buyer — The  defendant  contracted 
to  buy  future  goods  from  the  plaintiff  on  credit,  delivery  to  be  made  in 
installments  at  the  mill  of  a  third  party.  The  plaintiff  delivered 
several  installments  at  the  mill  as  sp>ecified  in  the  contract.  The  defend- 
ant, claiming  that  the  goods  were  not  of  the  standard  called  for, 
refused  to  receive  them.  The  plaintiff  continued  to  make  deliveries  of 
proper  quality  after  notice  of  the  buyer's  rejection  of  the  goods.  The 
defendant  later  ordered  the  mill  to  ship  him  the  goods.  Upon  the 
expiration  of  the  term  of  credit  the  plaintiff  brought  suit  for  the  price. 
Held,  that  the  order  to  the  mill  to  ship  the  goods  was  an  acceptance  as 
a  matter  of  law.  Prager  v.  Scheff  (N.  Y.  Sup.  Ct.,  App.  Term.  1920) 
62  N.  Y.  L.  J.  1777. 

As  to  the  goods  delivered  at  the  mill  by  the  plaintiff  before  notice 
that  the  defendant  refused  to  receive  them,  title  clearly  passed  to  the 
defendant  in  accordance  with  the  intention  of  the  parties  and  an  action 
for  the  price  was  consequently  proper.  Fiist  Nat.  Batik  v.  Reno  (1887) 
73  la.  145,  34  N.  W.  796;  Olcese  v.  Mobile  Fruit  Co.  (1904)  211  111. 
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539,  71  IST.  E.  1084;  cf.  Uniform  Sales  Act  §§19  Rule  4— (1)  &  (2), 
63  (1).  The  seller  unconditionally  delivered  to  a  bailee  for  the  buyer 
with  the  latter's  previous  assent.  Main  v.  Jarrett  (1907)  83  Ark.  427, 
104  S.  W.  163;  White  v.  Solomon  (1895)  164  Mass.  516,  42  N.  E.  104. 
If  the  notice  by  the  buyer  to  the  sfeller  amounted  to  a  refusal  to  receive 
further  shipments,  then  his  assent  to  take  title  in  the  manner  pre- 
scribed in  the  contract  was  withdrawn  and  the  appropriate  remedy  of 
the  seller  was  in  special  assumpsit  for  wrongful  breach  of  contract. 
See  Uniform  Sales  Act  §  64.  Where,  as  in  the  instant  case,  the  goods 
were  readily  marketable,  the  result  would,  according  to  the  weight  of 
authority  at  common  law,  be  the  same  as  that  reached  under  this  sec- 
tion of  the  Act,  which,  however,  is  a  departure  from  the  old  New  York 
rule  Moody  v.  Brown  (1852)  34  Me.  107;  cf.  Puritan  Coke  Co.  v. 
Clark  (1903)  204  Pa.  St.  556,  54  Atl.  350;  Bement  v.  Smith  (N.  Y. 
1836)  15  Wend.  493.  But  the  seller,  having  consistently  maintained 
his  position,  should  be  allowed  his  action  for  the  price,  since  the  ship- 
ping order  was  an  act  consonant  only  with  ownership  in  the  defendant 
and  should  therefore  be  construed  as  a  waiver  of  his  prior  objec- 
tions. Wolf  Co.  V.  Refrigerating  Co.  (1911)  252  Ul.  491,  96  N.  E.  1063; 
see  Williston,  Sales,  843,  845. 

Sales — Conditional  Sale  or  Mortgage — Section  65  N.  Y.  Personal 
Property  Law. — A  sold  B  a  motor  truck  and  in  a  written  contract 
reserved  title  in  himself  until  the  purchase  price  should  be  paid,  and  in 
the  same  instrument  provided  for  the  execution  of  a  chattel  mortgage 
back  to  A.  Simultaneously  with  the  execution  of  the  contract,  the  mort- 
gage was  given.  In  an  action  by  B  to  recover  the  price  already  paid, 
after  A  had  retaken  and  sold  the  truck,  held,  the  transaction  being  a 
conditional  sale,  and  the  resale  violating  sec.  65  of  the  Personal  Prop- 
erty Law,  B  may  recover.  Warren  v.  Lair  (N.  Y.  App.  Div.,  3rd  Dept., 
1919)  190  App.  Div.  139. 

In  a  contract  of  conditional  sale,  an  express  waiver  of  the  statute 
is  nugatory.  Crowe  v.  Liquid  Carhonic  Co.  (1913)  208  N.  Y.  396,  102 
N.  E.  573,  Nor  is  a  waiver,  though  after  default,  valid  if  there  is  no 
consideration.  Adler  v.  Weis  &  Fisher  Co.  (1916)  218  N.  Y.  295,  112 
N.  E.  1049;  Cee  Bee  Cee  Waist  Co  v.  Birenstein  (1917)  164  N.  Y.  Supp. 
703.  But  if  after  such  default,  the  parties  make  a  new  agreement 
for  consideration,  the  case  is  taken  out  of  the  statute.  Seeley  v.  Prentiss 
Tool  &  Supply  Co.  (1913)  158  App.  Div.  853,  144  N.  Y.  Supp.  48, 
aflF'd  216  N.  Y.  687,  110  N.  E.  1049 ;  Breakstone  v.  Buffalo  Foundry  & 
Machine  Co.  (1915)  167  App.  Div.  62,  152  N.  Y.  Supp.  394;  Nyloe  v. 
Jacoh  Doll  &  Sons  (1915)  167  App.  Div.  225,  152  N.  Y.  Supp.  650; 
Boschen  v.  Multicolor  Sales  Co.  (1917)  98  Misc.  637,  163  N.  Y.  Supp. 
202.  The  statute  was  passed  to  protect  vendees  from  the  harsh  and 
oppressive  terms,  which  at  common  law  might  have  been  written  into 
contracts  of  conditional  sale,  and  has  therefore  received  a  liberal  con- 
struction. If  the  facts  of  the  instant  case  be  taken  to  be  a  waiver, 
clearly  such  provisions  were  invalid.  Where  a  purchase  price  mort- 
gage is  given  ah  initio  the  transaction  does  not  fall  under  sec.  65. 
Gaul  V.  Goldburg  Furniture  &  Carpet  Co.  (1914)  85  Misc.  426,  147 
N.  Y.  Supp.  516;  McMails  v.  Michaels  (1914)  147  N.  Y.  Supp.  516; 
Sheeley  v.  Holmes  Music  Co.  (1919)  179  N.  Y.  Supp.  202.  The  same 
result  is  reached  where  a  contract  of  conditional  sale  provides  for  the 
execution  of  a  purchase  price  mortgage,  which  is  done  in  a  subsequent 
transaction.  Nordone  V.  Austin  Drainage  Excavation  Co.  (1918)  184 
App.  Div.  309,  171  N.  Y.  Supp.  725.    Although  there  is  no  insuperable 
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difficulty  in  one  who  has  no  legal  title,  giving  a  mortgage,  Flagg  v. 
Mann  (U.  S.  1837)  2  Sumn.  486,  some  courts  seem  doubtful  about 
such  a  possibility.  Tweedie  v.  Clarh  (1906)  99  IST.  Y.  Supp.  856.  see 
Alexander  v.  Kellner  (1909)  131  App.  Div.  809,  812,  116  N.  T.  Supp. 
98.  But  quite  apart  from  the  reasoning  in  Tweedie  v.  Clark,  supra, 
the  result  reached  in  the  instant  case  seems  sound.  Where  parties 
attempt  to  graft  a  mortgage  and  a  conditional  sale  contract  upon  one 
instrument,  the  provisions  being  contradictory,  they  should  be  con- 
strued against  the  party  who  drew  them  up,  in  this  case  the  vendor. 

Statute  of  Frauds — Check  as  Part  Payment. — The  defendant  vendor 
entered  into  an  oral  executory  contract  with  the  plaintiff  for  the  sale 
of  lambs,  at  a  price  exceeding  fifty  dollars.  The  parties  intended  the 
proceeds  of  the  check  to  be  in  part  payment  of  the  purchase  price,  but 
there  was  no  evidence  that  it  was  accepted  as  absolute  payment.  Sub- 
sequently, the  check  was  destroyed  by  the  defendant  before  presentation 
for  payment.  Held,  the  check  was  not  such  part  payment  as  to  take 
the  contract  out  of  the  Statute  of  Frauds.  Gay  v.  Sundquist  (S.  D. 
1919)  1Y5  N.  W.  190. 

"Part  payment"  within  the  meaning  of  the  Statute  of  Frauds  need 
not  be  in  money  but  may  be  by  anything  of  value  given  and  accepted 
as  part  of  the  price.  See  Rohrhach  v.  Hammill  (1913)  162  Iowa  131, 
138,  143  N.  W.  872.  And  so  it  has  been  held  that  a  check  given  and 
accepted  imder  an  express  agreement  that  it  shall  be  absolute  payment 
takes  the  case  out  of  the  Statute  of  Frauds.  Rohrhach  v.  Hammill, 
supra;  Logan  v.  Carroll  (1897)  72  Mo.  App.  613.  There  is  no  pre- 
sumption of  such  an  express  agreement  merely  from  the  vendor's  accept- 
ance of  the  check;  but  the  burden  is  on  the  party  seeking  to  enforce 
the  agreement  to  prove  it.  Groomer  v.  McMillan  (1910)  143  Mo.  App. 
612,  128  S.  W.  285.  In  the  absence  of  such  proof,  the  check  will  not  be 
deemed  such  absolute  payment  as  to  take  the  case  out  of  the  Statute 
of  Frauds.  Bates  v.  Dwinell  (1917)  101  Neb.  712,  164  N.  W.  72'2; 
Davis  v.  Phillips,  Mills  &  Co.  (1907)  24  T.  L.  R.  4.  But  where  the 
check  has  been  presented  and  paid  that  will  be  sufficient  part  pajnment. 
Hunter  v.  Wetsell  (1881)  84  E".  Y.  549;  see  Jones  v.  Wattles  (1902)  66 
Neb,  533,  539,  92  N.  W.  765.  In  the  instant  case,  there  was  no  express 
agreement  to  accept  the  check  as  absolute  payment  and  it  was  not 
paid,  so  the  Statute  of  Frauds  was  held  to  apply.  Since  a  check  is 
itself  dealt  with  as  cash,  there  seems  to  be  no  reason  why  it  should  not 
be  sufficient  payment,  provided,  of  course,  that  the  vendee  has  funds  in 
the  bank  and  does  not  interfere  with  its  payment.  Cf.  McLure  v.  Sher- 
man (C.  C.  A.  1895)  70  Fed.  190,  192. 

Telegraph  and  Telephone  Companies — Stipulations  Limiting  Liabil- 
ity— Validity. — The  defendant  sought  to  limit  its  liability  for  non- 
delivery of  a  message  delivered  to  its  messenger  by  a  patron  by  means 
of  a  stipulation  which  provided  that  "if  a  message  is  sent  by  one  of  the 
company's  messengers,  he  acts  for  that  purpose,  as  the  agent  of  the 
sender".  Held,  the  stipulation  is  valid.  Collotta  v.  Western  Union  Tel. 
Co.  (Miss.  1920)  83  So.  401. 

In  the  absence  of  a  stipulation  of  this  sort,  a  person  provided  by  the 
company  to  receive  messages  is  the  agent  of  the  company.  Postal  Tel. 
Cable  Co.  v.  Prewitt  (Tex.  1917)  199  S.  W.  316.  The  stipulation,  how- 
ever, has  been  held  to  change  this  result.  Stamey  v.  ^festern  Union 
Tel.  Co.  (1894)  92  Ga.'613,  18  S.  E.  1008.  The  test  of  the  validity  of 
stipulations  limitiiig  the  liability  of  telegraph  companies  is  its  reason- 
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ableness,  Western  Union  Tel.  Co.  v.  Bank  of  Spencer  (1916)  53  Okla. 
398,  156  Pac.  1175;  O'Neill  &  Gyles  v.  Postal  Tel.  Cable  Co.  (1915) 
201  m.  App.  37;  Primrose  v.  Western  Union  Tel.  Co.  (1894)  154  U.  S. 
1,  14  Sup.  Ct.  1098,  and  the  fact  that  the  reasonableness  of  this  stipu- 
lation has  been  questioned  but  twice  in  the  several  decades  that  it  has 
been  found  on  the  back  of  the  Western  Union  blank  forms  would  seem 
to  indicate  that  people  have  had  little  reason  to  doubt  it.  Admitting 
the  stipulation  to  be  valid,  the  telegraph  company,  as  a  part  of  its 
defense,  must  prove  either  that  the  sender  wrote  the  message  on  a  blank 
form  upon  which  the  stipulation  was  printed,  when  he  will  be  pre- 
sumed to  know  of  the  condition,  Kiley  v.  Western  Union  Tel.  Co. 
(1888)  109  N.  Y.  231,  16  N.  E.  75,  or,  if  not  written  upon  such  a  form, 
that  he  knew  of  the  stipulation.  Clement  v.  Western  Union  Tel.  Co. 
(1884)  137  Mass.  463,  In  New  York  the  stipulation  is  not  binding 
unless  the  message  is  written  on  one  of  the  blanks,  even  though  the 
sender  knew  of  the  limitation.  Pearsall  v.  Western  Union  Tel.  Co. 
(1891)  124  N.  Y.  256,  26  N.  E.  534;  see  Western  Union  Tel.  Co.  v. 
Schade  (1917)  137  Tenn.  214,  192  S.  W.  924. 

"Workmen's  Compensation — Accident  Insurance. — A  servant  fractured 
his  arm  in  May  while  his  employer  was  insured  by  the  X  Insurance 
Company.  In  September,  after  having  returned  to  work,  he  attempted 
to  crank  an  automobile,  thereby  causing  the  fracture  to  part.  The 
employer  was  then  insured  by  the  Y  Insurance  Company.  In  a  suit 
against  the  X  Insurance  Company,  it  was  held  liable,  the  second  injury 
being  but  a  result  of  the  first.  Phillips  v.  Holmes  Express  Co.  (App. 
Div.,  3rd  Dept.  1919)  179  N.  Y.  Supp.  400. 

The  question  involved  in  the  case  is  but  one  of  causation.  The 
defendant  insured  the  employer  against  liabilities  arising  out  of  the 
Workmen's  Compensation  Act.  Under  the  Act  the  employee  is  rec- 
ompensed for  all  injuries  arising  "out  of  and  in  the  course  of  his 
employment",  except  those  wilfully  inflicted  by  the  employee  upon 
himself.  Workmen's  Compensation  Law,  N.  Y.  Consol.  Laws,  c.  67 
(Laws  of  1914,  c.  41)  §  10.  If  the  injury  in  September  was  a  legal 
consequence  of  the  injury  in  May — and  this  is  a  question  of  fact — it 
would  be  an  injury  arising  out  of  the  course  of  his  employment  in  May. 
Sullivan  v.  Industrial  Engineering  Co.  (1916)  173  App.  Div.  65,  158 
N.  Y.  Supp.  970;  cf.  Bishop  v.  St.  Paul  City  Ry.  (1892)  48  Minn. 
26,  50  K  W.  927;  Godwin  v.  Atlantic  Coast  Line  R.  R.  (1904)  120 
Ga.  747,  751,  48  S.  E.  139.  This  could  better  have  been  shown  if  the 
plaintiff  had  had  a  different  employer  in  September.  The  first  employer 
would  have  been  liable  for  the  injury  sustained  while  the  plaintiff  was 
working  for  the  second  employer.  Cf.  Sullivan  v.  Industrial  Engineer- 
ing Co.,  supra.  But  there  are  statements  in  the  case  from  which  one 
might  infer  that  the  court,  thoiight  the  second  insurance  company 
would  not  be  liable  for  the  second  injury.  This  would  seem  to  be 
wrong.  They  also  promised  to  indemnify  the  employer  against  liabil- 
ities arising  under  the  Workmen's  Compensation  Act.  And  there  is 
no  doubt,  to  return  to  our  hypothetical  case,  that  the  seeond  employer 
would  be  liable  for  the  injury  in  September,  so  long  as  it  was  an  injury 
arising  in  the  course  of  the  servant's  employment.  Mazzarisi  v.  Ward 
&  Tully  (1916)  170  App.  Div.  868,  156  N.  Y.  Supp.  964.  Hence,  it 
would  seem  to  follow  that  the  second  company  would  also  be  liable  for 
the  second  injury,  for  they  are  in  the  same  position  as  if  they  were 
insurers  for  a  second  employer. 
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Though  the  typical  law-school  curriculum  seldom  reminds  us  that 
legislatures  make  law,  this  propensity  of  the  people's  representatives 
is  pleasantly  familiar  to  publishers.  Books  on  statutes  threaten  to 
become  as  numerous  as  treatises  on  topics  of  the  common  law.  The 
reason  is  plain.  Statutes  multiply  like  rabbits.  They  seldom  say  all 
that  they  mean,  or  mean  all  that  they  say.  AVhat  they  mean  may  run 
counter  to  what  constitutions  mean.  Courts  are  perennially  darning 
holes  in  the  legislative  product,  vprestling  with  ambiguities  in  the 
legislative  language,  and  considering  the  constitutionality  of  legislative 
eiforts.  Just  now  tax  legislation  enjoys  the  primacy  in  putting  such 
work  on  the  judges.  But  those  who  remember  the  Ides  of  March  know 
well  that  not  all  the  burden  is  borne  by  the  courts.  They  will  be  glad 
to  hear  of  any  help  for  those  harried  days  that  are  so  sure  to  come 
again. 

Of  the  three  authors  of  the  books  under  review,  two  are  lawyers 
and  one  is  an  accountant.  Mr.  Powell  confines  himself  largely  to 
arranging  and  annotating  the  provisions  of  the  New  York  laws.  The 
major  problems  are  treated  topically,  and  the  minor  ones  .by  notes  on 
the  sections  of  the  statutes  under  which  they  arise.  A  useful  feature 
of  the  book  is  the  annotation  of  the  personal-income  statute  by  the 
inclusion  of  federal  treasury  decisions  and  regulations  interpreting 
similar  or  identical  provisions  in  the  Federal  Income  Tax  Law  on 
which  the  New  York  statute  is  largely  modelled.  There  is  a  com- 
parative table  showing  wherein  the  sections  of  the  New  York  law  agree 
with  or  differ  from  those  of  the  federal  law.  As  the  New  York  income- 
tax  law  was  only  a  month  old  when  the  book  went  to  press,  the  only 
judicial  decisions  considered  are  those  interpreting  similar  provisions 
in  other  statutes.  Already,  however,  there  has  grown  up  a  considerable 
body  of  case  law  on  the  interpretation  and  application  of  the  corpora- 
tion tax  statutes,  and  this  is  usefully  dissected  and  conveniently 
arranged. 

Mr.  Holmes  treats  the  various  federal  tax  statutes  much  as  Mr. 
Powell  does  those  of  New  York,  but  with  much  more  elaboration.  The 
analysis  and  classification  are  almost  wholly  along  topical  lines.  Over 
five  hundred  judicial  decisions  and  a  great  host  of  treasury  rulings  have 
been  made  to  yield  their  secrets  and  explain  themselves.  The  pre- 
dominant approach  is  that  of  the  interpreter  of  language  in  the  light 
of  official  interpretations.    The  author  is  largely  inclined  to  accept  these 
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official  interpretations  at  their  face  value,  without  subjecting  them  to 
critical  analysis.  As  a  result,  he  has  furnished  a  most  valuable  and 
exhaustive  record  for  those  who  wish  to  know  what  to  exp>ect  from  the 
tax  gatherers,  but  he  has  not  delved  deeply  into  matters  which  must  be 
explored  and  analyzed  in  order  to  get  the  footing  on  which  to  work  for 
an  improvement  of  prevailing  practices. 

Professor  Montgomery  is  an  accountant.  Without  waiting  for  those 
in  authority  to  speak  first,  he  deals  with  the  most  vexing  of  the  questions 
which  have  to  be  answered  by  those  who  are  so  fortunate  as  to  pay 
income  taxes.  He  visualizes  in  advance  the  problems  likely  to  face  the 
taxpayers  and  tells  how  they  should  be  solved  on  accounting  principles. 
He  arrays  the  conclusions  of  officials,  but  does  not  hesitate  to  match 
his  judgment  against  theirs.  Like  the  good  physician  who  indulges  in 
preventive  medicine,  he  suggests  ways  of  amending  the  law  so  that  the 
need  for  the  accountant  may  be  reduced.  With  supreme  self-sacrifice, 
he  advocates  that  "the  inequitable  excess  profits  tax  law"  should  be 
repealed,  and  that  no  further  changes  in  the  tax  law,  except  in  rates, 
be  made  for  ten  years.  He  would  gradually  reduce  the  individual 
income  tax  rates,  and  make  up  the  deficiency  by  increasing  the  normal 
income  tax  rate  on  corporations.  Boldly  venturing  outside  his  peculiar 
province,  he  adds :  "Avoid  all  Plumb  and  other  costly  class  legislation." 
Unlike  Mr.  Holmes,  he  does  not  confine  himself  to  federal  taxes  but 
handles  those  of  New  York  as  well.  His  books  are  indispensable  to  any 
who  seek  to  fill  out  complicated  returns  without  calling  in  an  expert 
accountant. 

In  view  of  the  loss  of  revenue  and  the  possible  escape  of  personal 
income  from  taxation,  due  to  the  Stock  Dividend  Case,  a  suggestion 
of  Mr.  Holmes  is  pertinent.  He  refers  to  criticisms  of  the  excess- 
profits  tax,  and  suggests  as  a  substitute,  not  a  general  increase  in  the 
rates  on  corporations,  but  an  assessment  of  the  undistributed  incomes 
of  corporations  at  very  heavy  rates,  in  order  to  increase  the  distribution 
of  dividends.  Thus  may  the  ends  in  view  in  the  tax  on  stock  dividends 
be  largely  attained.  If  surplus  income  is  distributed  to  stockholders, 
they  pay  the  tax  even  though  they  use  their  dividends  in  purchasing 
new  stock.  If  the  income  is  retained  by  the  corporation,  whether 
carried  on  the  books  as  surplus  or  transferred  to  capital  by  the  issue 
of  a  stock  dividend,  the  corporation  pays  a  tax  which  may  be  made  to 
correspond  somewhat  to  that  which  the  stockholders  wovdd  pay  if  the 
other  method  were  employed.  The  feasibility  of  this  proposal  illustrates 
the  tweedledum-and-tweedledee  character  of  the  difference  between  these 
two  methods  of  dealing  with  corporate  income  which  the  corporation 
desires  to  retain,  and  provokes  inquiry  whether  the  dissenting  opinion 
of  Mr.  Justice  Brandeis  in  the  Stock  Dividend  Case  is  not  the  sounder 
judgment  on  the  constitutional  issue,  even  though  the  particular 
economics  of  the  majority  has  much  to  commend  it. 

Thomas  Reed  Powell 
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IS   THE    EIGHTEENTH    AMENDMENT    VOID 
BECAUSE   OF   ITS   CONTENTS? 

Is  an  alteration  of  the  Constitution  of  the  United  States  a  valid 
amendment  regardless  of  its  substance  if  proposed  and  adopted  in 
conformity  with  the  procedure  prescribed  in  the  amendment  clause 
of  the  Constitution  ?  It  has  usually  been  supposed  that  the  people 
of  the  United  States,  without  resort  to  revolution  either  violent  or 
peaceful  but  by  orderly  and  legal  methods  may  bring  about  any 
change  they  see  fit  in  their  political  organization  or  in  the  govern- 
mental machinery  which  they  have  for  the  time  adopted,  or  in  the 
powers  of  the  various  organs  of  government. 

That  an  amendment  of  the  United  States  Constitution  might  be 
invalid  because  of  its  substance  was  urged  in  Congress  in  the 
debates  over  the  proposal  of  the  Fourteenth  Amendment,^  faintly 
mentioned  as  a  tenable  proposition  in  the  Harvard  Law  Review^ 
a  few  years  ago  as  to  assumed  amendments  of  very  extreme  char- 
acter ; — and  strongly  posed  as  a  debatable  legal  issue  in  the 
December  number  of  that  Review,^  without  an  attempt  "to  discuss 
this  vast  question  exhaustively,  or  to  present  all  the  arguments 

'Congressional  Globe,  40th  Cong.,  3rd  Sess.,  705  et  seq.  (per  Dixon  of 
Connecticut)  ;  988  (per  Hendricks  of  Indiana)  ;  995,  997,  1631  (per  Davis 
of  Kentucky);  1639  (per  Buckalew  of  Pennsylvania).  Ibid.,  Appendix, 
151  (per  Doolittle  of  Wisconsin)  ;  158-164  (per  Saulsbury  of  Delaware)  ; 
285  (per  Davis  of  Kentucky).  For  these  citations  the  writer  is  indebted 
to  the  article  referred  to  in  the  next  note. 

'Arthur  W.  Machen,  Jr.,  Is  the  Fifteenth  Amendment  Void?  23  Harvard 
Law  Rev.  169,  esp.  pp.  170-171  It  will  be  noted,  however,  that  Mr. 
Machen's  principal  doubts  about  the  Fifteenth  Amendment  turned  upon 
the  question  whether  it  did  not  in  effect  deprive  some  States  of  their 
equal  vote  in  the  Senate  without  their  consent,  not  having  been  unan- 
imously ratified;  that  is,  that  it  was  void  because  not  adopted  by  the 
method,  or  with  that  quantity  of  favorable  vote  expressly  required  for 
an  amendment  of  the   character  assumed. 

'William  L.  Marbury,  The  Limitations  Upon  the  Amending  Power,  33 
Harvard  Law  Rev.  223. 
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which  could  be  made  against  the  vaHdity  of  constitutional  amend- 
ments of  the  character  considered."*  Finally  in  the  January  number 
of  the  Cornell  Law  Quarterly^  the  question  is  put,  not  ought  there 
to  be,  but  Is  there  an  Eighteeenth  Amendment?  and  the  answer 
is  given  that  conceding  the  regularity  of  the  procedure  of 
proposal  and  adoption  there  is  no  such  amendment  because  the 
substance  of  that  alleged  amendment  is  beyond  the  power  of  the 
amending  machinery  to  incorporate  into  the  Constitution.  These 
essays  and  one  in  the  February  number  of  the  Columbia  Law 
Review  invoking  the  doctrine  of  "inalienable"  or  natural  rights  as 
a  basis  for  declaring  the  Eighteenth  Amendment  invalid  have 
provoked  the  writer  to  make  reply. 

When  so  much  space  is  given  to  error,  a  little  should  be  allowed 
for  truth  to  combat  it ;  sometimes  error  gains  a  disturbing  vogue. 
This  was  so  in  recent  years  of  the  charge  that  the  doctrine  of 
Marhury  v.  Madison  was  a  usurpation  by  the  court  in  spite  of  clear 
demonstration  of  the  correctness  of  that  decision  as  a  sound  inter- 
pretation of  the  language  of  the  Constitution,  strongly  corroborated 
by  historical  evidence  of  the  intentions  and  understanding  of  the 
framers  of  the  instrument  and  of  the  delegates  to  the  conventions 
that  ratified  it.®  Neither  reformer  nor  conservative  should  be  al- 
lowed to  go  far  along  unsound  lines. 

What  Marshall  said  of  the  question  decided  in  Marbury  v. 
Madison  may  be  said  of  the  present  one.  This  "is  a  question 
deeply  interesting  to  the  United  States ;  but,  happily  not  of  an 
intricacy  prqportioned  to  its  interest.  It  seems  only  necessary  to 
recognize  certain  principles,  supposed  to  have  been  long  and  well 
established,  to  decide  it." 

A  fundamental  error  running  through  all  these  provoking  es- 
says is  the  confounding  of  government  with  sovereignty,  a  failure 
to  distinguish  between  a  political  society  or  state  and  the  active 
agencies  or  governmental  organs  which  that  society  creates  and 
endows  with  power.  Thus  one  essayist  asserts  as  conclusive  of  the 
existence  of  "inalienable  rights"  that  "the  indisputable  truth  is  that 
there  are  rights  which  no  government  can  lawfully  invade."    True 

*Ibid.,  p.  235. 

"5  Cornell  Law  Quarterly  113. 

'Brinton  Coxe,  Judicial  Power  and  Unconstitutional  Legislation;  Charles 
A.  Beard,  The  Supreme  Court  and  the  Constitution. 
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it  is,  that  in  this  country  individuals  have  some  privileges  beyond 
the  reach  of  government,  but  solely  because  our  political  society 
has  created  no  government  with  unlimited  power.  Always,  by  with- 
holding power  from  government  or  by  placing  restrictions  upon 
powers  granted  have  we  created  in  this  country  spheres  of  indi- 
vidual liberty  or  immunity  from  governmental  interference.  This 
is  the  function  of  constitutional  limitations.  To  make  these  im- 
munities thus  created  really  legal  immunities  society  has  authorized 
and  commanded  the  judicial  branches  of  government  to  enforce 
these  restrictions,  to  apply  these  constitutional  limitations,  to  regard 
these  fundamental  laws  as  superior  to  any  merely  government- 
made  law.  If  a  person  claims  to  find  any  solace  in  "rights"  not 
created  by  law,  not  sanctioned  by  organized  society,  let  him  try 
his  luck  in  one  of  those  conditions  of  disorganization  such  as  France 
saw  at  some  moments  of  her  great  revolution  or  that  Russia  has 
recently  experienced.  Is  it  not  axiomatic  that  legal  rights  exist 
only  by  law ;  and  that  law  must,  to  be  law,  have  the  sanction  of 
society?  If  the  privileges  or  immunities  of  a  human  being  from 
interference  by  other  persons  in  private  or  official  station  rest  ulti- 
mately upon  the  control  which  organized  society  exerts  against 
potentially  hostile  persons  or  forces,  it  seems  that  the  individual 
must  content  himself  with  such  privileges  or  immunities  as  the 
society  in  which  he  lives  is  willing  to  concede  him.  There  must 
be  some  give  and  take  in  all  co-operative  enterprises  among  human 
beings. 

Against  a  sovereign  organized  political  society  an  individual 
member  of  it  has  no  legal  rights.  That,  at  least,  is  the  situation 
under  the  present  state  of  organization  or  unorganization  of  the 
human  race  into  separate,  independent,  sovereign  societies.  There 
is  no  law  superior  to  their  wills  governing  their  relations  with 
their  own  members.  On  the  other  hand,  as  against  government, 
in  the  United  States,  our  political  society  has  secured  to  the  indi- 
vidual many  privileges  and  immunities.  What  society  has  thus 
created,  cannot  society  take  away  or  alter?  Legally,  certainly  so- 
ciety may  do  so.  What  recourse  has  the  individual?  He  may 
cancel  his  membership,  renounce  his  allegiance,  a  privilege  favored 
by  our  laws,^  and  remove  from  the  territory  over  which  that 
society  has  jurisdiction.  He  may  revolt  singly,  subject  to  the 
penalties  of  the  law.     He  may  revolt  in  combination  with  others, 

'Act  of  Congress,  July  27,  1868,  15  Stat.  223.  Rev.  Stat.  §§  1999,  2000, 
2001.     See  3  Moore,  International  Law  Digest,  579  ff. 
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likewise  taking  the  risk  of  consequences.  There  is  not  wanting 
highly  respectable  literature  commending  the  latter  course  of  con- 
duct, where  the  privileges  and  immunities  conceded  by  the  society 
of  which  the  revolters  have  been  members  are  so  few  as  to  seri- 
ously burden  the  pursuit  of  life,  liberty  and  happiness.  Such  is 
that  splendid  document  the  Declaration  of  Independence  in  which 
a  large  number  of  British  subjects  in  America  justified  their  revolt 
from  the  political  society  of  w.hich  they  had  been  a  part  and 
appealed  to  the  consciences  of  the  world  in  vindication  of  the  moral 
rectitude  of  their  rebellion.  They  well  knew  that  they  must  not 
only  all  hang  together,  but  hang  together  to  success,  or  hang 
separately.  They  knew  that  legally  they  had  no  standing  except  as 
traitors.  When  the  fortunate  outcome  of  independence  was 
attained  they  also  knew  that  thereby  they  had  secured  no  individual 
liberty,  privileges  or  immunities,  and  they  set  about  framing  con- 
stitutions to  create  such  liberties.  They  knew  also  that  it  was 
beyond  the  wisdom  of  any  one  generation  to  hit  upon  a  perma- 
nently workable  balance  between  the  powers  necessary  to  govern- 
ment for  the  collective  welfare  and  the  freedom  or  immunity  that 
might  be  conceded  the  individual,  and  consequently  made  provision 
for  amendments  whereby  readjustments  could  be  made  in  one 
direction  or  the  other. 

A  newly  organized  society  set  out  upon  its  cycle  of  experience. 
No  more  than  any  other  previous  political  society  has  it  conceded  to 
the  individual  the  full  self-determination  of  his  rights,  which 
would  be  an  absurdity  in  any  organization  of  society,  but  it  has 
created  a  larger  sphere  of  individual  liberty,  freed  the  individual 
more  largely  from  the  interference  of  government,  than  any  other 
political  society  has  ever  done  and,  moreover,  the  method  provided 
for  amendment  of  the  Constitution  is  such  as  to  secure  this  sphere 
of  liberty  beyond  the  reach  of  the  transient  impulses  of  a  mere 
majority. 

So  much  for  the  general  principle  of  "inalienable"  rights.  It  is 
rather  amusing  that  this  notion  which  has  had  so  little  currency 
since  the  eighteenth  century  should  have  been  revived  as  against 
the  contents  of  the  Eighteenth  Amendment.  It  has  long  been  the 
settled  course  of  construction  of  our  constitutions  not  only  that 
sovereign  society  can  prohibit  the  manufacture  and  sale  of  intoxi- 
cants but  that  they  have  delegated  this  power  to  their  governm.ents. 
State  statutes  prohibiting  the  manufacture  and  sale  in  intra-state 
commerce  were  valid  and  it  has  been  settled  that  Congress  had 
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the  power  to  prohibit  the  sale  of  intoxicants  in  interstate  com- 
merce.* 

One  might  ask  what  is  the  status  of  an  "inahenable"  right 
or  Hberty  which  has  been  alienated.  It  seems  obvious  that  it  can 
be  regained  only  by  constitutional  amendment  or  by  revolution. 
What  the  Eighteenth  Amendment  has  done  is  merely  to  take  a 
power  previously  vested  in  government,  partly  in  the  organs  of 
nation-wide  government  and  partly  in  the  organs  of  local  or  state 
government,  and  vest  it  as  a  whole  in  each  of  these  governments 
to  be  exercised  concurrently.  It  is  the  fear  that  government  may 
now  exercise  this  power  more  efficiently  that  has  fathered  this 
belated  contention  that  organized  society  cannot  vest  it  in  govern- 
ment. 

Another  of  the  essayists  attacks  along  an  entirely  different  line. 
The  gist  of  his  contention  is,  that  this  re-arrangement  of  the  power 
as  between  the  nation-wide  government  and  the  local  or  state 
governments  could  not  be  brought  about  by  the  process  of  amend- 
ment prescribed  in  Article  V  of  the  national  Constitution.  His 
main  objection  is  that  in  this  re-arrangement  of  the  power  the 
nation-wide  government  is  given  more  of  it  than  that  government 
had  possessed  under  the  distribution  of  powers  previously  made  by 
the  Constitution ;  that  under  the  previous  distribution  it  lay  with 
each  State  to  say  whether  or  not  the  manufacture  and  intra-state 
sale  of  intoxicants,  within  its  limits,  should  be  allowed  or  forbidden, 
and  he  contends  that  no  State  could  be  deprived  of  its  previous 
power  of  determining  this  matter  without  its  consent.  He  assumes 
his  desired  conclusions  as  follows: 

"The  soundness  of  three  legal  propositions  must  be  apparent 
without  any  very  deep  reading  of  the  constitution  or  prolonged 
reflection  on  the  theory  of  our  government,  namely,  first,  that  intra- 
state prohibition  cannot  be  the  subject  of  a  valid  constitutional 
amendment  in  the  sense  in  which  amendments  are  referred  to  in  the 
constitution ;  second,  that  such  prohibition  cannot  be  grafted  upon 
the  constitution  without  the  consent  of  the  people  of  all  the  states ; 
and  third,  that  such  consent  cannot  be  given  by  the  legislatures  of 
the  states,  but  must  come  from  conventions  duly  convened  in 
accordance  with  a  specific  vote  of  a  majority  of  the  enfranchised 
citizens  of  the  states  respectively."' 

*For  full  discussions  of  governmental  power  over  intoxicants  prior  to 
the  Eighteenth  Amendment,  see  D.  O.  McGovney,  The  Webb-Kenyon  Law 
and  Beyond,  3  Iowa  Law  Bulletin,  145;  Charles  H.  Safely,  Growth  of 
State  Power  Under  Federal  Constitution  to  Regulate  Traffic  in  Intoxicating 
Liquors,  3  Iowa  Law  Bulletin.  221. 

'Justin  DuPratt  White,  Is  There  an  Eighteenth  Amendment?  5  Cornell 
Law  Quarterly,  113-114. 
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The  Constitution  provides  for  ratification  of  proposals  for 
amendment  by  such  conventions,  but  it  also  provides  that  ratifica- 
tion by  conventions  in  three-fourths  of  the  States  is  sufficient.^" 
The  writer  would  throw  us  back  upon  his  first  assumption  that  this 
applies  only  to  "amendments"  in  a  restricted  sense.  He  would 
have  us  divide  changes  in  the  Constitution  into  what  he  might  term 
amending  changes  and  ultra-amending  changes,  the  latter  being 
permissible  under  the  Constitution  but  validly  ratified  only  by  the 
unanimous  consent  of  conventions  representing  the  majority  of  the 
people  of  every  State,  the  people  of  each  state  acting  separately. 
What  is  this  other  than  an  application  of  the  pre-Civil  War  doctrine 
of  State  sovereignty?  True,  he  quotes  with  approval  Marshall's 
famous  opinion  in  McCulloch  v.  Maryland  in  which  the  doctrine 
of  national  sovereignty  is  most  forcefully  expounded,  that  sover- 
eignty in  the  United  States  is  vested  in  the  whole  people  of  the 
United  States  conceived  of  as  a  single  group  of  people,  as  one 
national  state.  His  own  language,  however,  does  not  indicate  a 
complete  appreciation  of  this  fundamental  conception.  He  applies 
the  expression  "sovereign  government"  to  the  central  government 
of  the  United  States  and  speaks  also  of  "sovereign  states,"  referring 
to  our  domestic  commonwealths.  Story  long  since  pointed  out  the 
ambiguous  use  of  the  term  sovereignty."  One  is  the  ultimate  and 
uncontrolled  power  in  a  society  to  make  or  change  its  constitution. 
In  this  sense  no  one  of  the  divisions  of  the  United  States  called  a 
State  is  sovereign.  Even  the  proviso  of  Article  V  that  "no  State, 
without  its  consent,  shall  be  deprived  of  its  equal  suflfrage  in  the 
Senate"  denies  to  a  State  the  privilege  of  having  such  representa- 
tion as  it  alone  chooses.  All  the  express  and  implied  limitations 
upon  the  States  contained  in  the  original  seven  articles  of  the  Con- 
stitution deny  State  sovereignty  under  the  Constitution.  This  has 
always  been  so  obvious  that  the  pre-Civil  War  doctrine  of  State- 
sovereignty  boiled  down  to  the  contention  that  the  Union  was  a 
league  or  compact  of  Sovereign  States  in  the  sense  that  any  State 
might  when  it  saw  fit  withdraw  from  the  union  or  compact.  So 
long  as  a  State  remained  in  the  Union  it  had  to  be  conceded  that 
it  was  subject  to  the  limits  of  the  Constitution  even  if  it  were  only 


"Except  that   "no   State,   without   its  consent,   shall   be  deprived  of   its 
equal  suffrage  in  the  Senate"  U.  S.  Const.  Art.  V. 

"I  Commentaries  on  the  Constitution  (5th  ed.)  §§  207  ff. 
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a  compact.  Did  a  State  have  this  sovereign  right  to  withdraw? 
Could  a  State  constitutionally  secede?  This  was  the  great  con- 
stitutional issue  of  the  Civil  War.  The  answer  of  the  courts  was 
that  secession  is  rebellion.  Far  more  than  a  majority  of  the  people 
of  the  United  States  negatived  the  asserted  right.  The  people  by 
arms  suppressed  the  rebellion.  The  result  was  a  clear-cut  and 
definite  decision  that  the  people  of  each  State  in  the  Union  had 
under  the  Constitution  merged  into  that  larger  whole,  the  people 
of  the  United  States;  that  the  Constitution  of  the  United  States 
was  the  constitution  of  a  nation. 

Was  this  the  correct  interpretation  of  the  Constitution  at  the 
time  of  its  adoption,  or  was  it  the  result  of  evolution  or  of  the  com- 
pulsion of  arms?  Was  the  Civil  War  a  revolutionary  change  in 
the  Constitution  produced  by  the  Northern  military  success  ?  While 
this  is  academic  with  reference  to  the  present  effect  of  the  Consti- 
tution, it  may  be  said  that  as  constitutional  historians  become  less 
biased  the  more  is  there  agreement  that  the  preponderance  of  the 
evidence  presented  by  the  events  in  American  political  history  from 
the  time  of  our  revolt  from  the  British  empire  to  and  through  the 
drafting  and  adoption  of  the  present  Constitution  is,  that  a  nation 
adopted  that  Constitution.  Students  of  constitutional  law,  whether 
they  be  lawyers,  judges  or  professors,  also  have  come  more  and 
more  into  agreement,  as  have  the  constitutional  historians,  that  on 
the  sound  principle  of  interpreting  a  constitution  as  a  whole,  giving 
weight  to  its  effect  in  its  entirety  as  against  conflicting  views  that 
particular  provisions  or  isolated  phraseology  might  suggest,  nothing 
but  a  constitution  by  a  nation  for  a  nation  can  be  made  of  it ; 
and  that  the  nation  therein  authorized  a  dual  system  of  govern- 
ment, created  a-  central  government  on  the  one  hand  with  its 
machinery  or  organs  determined  and,  upon  the  other  hand,  made 
provision  for  local  self-government  in  the  divisions  called  States, 
leaving  to  the  people  in  each  such  division  to  devise  the  machinery 
or  organs  which  were  to  exercise  their  powers  of  local  self-govern- 
ment. Moreover,  and  most  significantly,  the  nation  fixed  for  the 
time  being  the  limits  of  governmental  power  as  between  the  organs 
of  nation-wide  government  and  the  organs  of  local  divisional 
government.  The  nation  in  the  Constitution,  as  interpreted  by  the 
Supreme  Court,  also  made  the  organs  of  nation-wide  government 
and  the  organs  of  local  or  state  government,  in  the  main,  mutually 
independent  of  each  other,  by  assigning  to  each  its  sphere.  It  is 
only  in  the  sense  of  this  independence,  as  Story  pointed  out,  that 
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the  expressions  sovereign  government  or  sovereign  State  are  cor- 
rect. Attentive  reading  of  the  judicial  opinions  in  which  such 
expressions  occur  will  show  that  nothing  more  is  meant.  In  an 
essay  devoted  to  a  discussion  of  the  power  to  make  or  change  con- 
stitutions sovereignty  should  be  used  only  in  its  broader  sense. 

In  saying  that  the  Civil  War  definitely  cut  off  debate,  and  con- 
firmed— perhaps  that  is  the  right  word — sovereignty  as  residing  in 
the  nation,  destroying  for  ever  the  old  State-sovereignty  doctrine, 
it  might  be  said  parenthetically  that  it  did  not  settle  "state  rights" 
merely  as  a  question  as  to  the  scope  of  the  governmental  powers  of 
the  central  government  and  the  States  under  the  terms  of  the  Con- 
stitution as  it  may  read  at  any  given  time.  What  is  the  true  con- 
struction of  the  Constitution  as  to  the  distribution  of  governmental 
power,  as  to  the  extent  of  the  power  of  the  nation-wide  govern- 
ment, on  the  one  hand,  and  of  the  local  or  State  governments,  on 
the  other,  will  doubtless  continue  a  live  subject,  arising  perhaps 
more  rarely  as  the  accumulating  decisions  tend  more  and  more  to 
cover  the  field. 

The  question  before  us  is  one  of  sovereignty.  How  can  the  odd 
machinery  for  amendment  prescribed  in  Article  V  of  the  Consti- 
tution be  reconciled  with  the  doctrine  that  sovereignty  resides  in  the 
whole  people  of  the  United  States  conceived  of  as  one  nation  ?  A 
referendum  to  the  people  at  large  is  not  provided  for.  The  answer 
is  that  this  machinery  consists  throughout  of  representatives  of  the 
people.  Either  ordinary  representative  organs  or  extraordinary 
ones  are  to  voice  the  will  of  the  people,  partly  for  the  sake  of  con- 
venience, partly  to  impose  conservative  checks  against  hasty  action. 
One  permissible  combination  of  proposing  and  ratifying  organs 
more  directly  than  the  others  illustrates  this.  Amendments  may 
be  proposed  by  a  national  convention  and  ratified  by  special  con- 
ventions of  the  people  assembled  in  their  respective  local  or  State 
divisions.  Such  a  national  convention  may  be  called  only  by  Con- 
gress, representing  the  people,  and  only  when  two-thirds  of  the 
legislatures  representing  the  people  in  their  local  divisions  demand 
that  such  a  call  be  made.  Another  combination,  that  hitherto 
employed,  makes  use  wholly  of  the  regular  organs  of  popular  repre- 
sentation:— proposal  by  Congress  ratified  by  legislatures. 

That  it  is  the  people  of  the  nation  who  have  made  and  may 
change  the  Constitution  is  not  the  theory  only  of  professors  and 
bookwriters  but  the  accepted  view  of  men  called  by  their  oflicial 
position  to   speak  with  authority  may  best  be  driven  home  by 
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quoting  from  them.  Many  so  called  upon  to  speak  have  been  jus- 
tices of  the  Supreme  Court  of  the  United  States.  First  James 
Wilson,  who  not  only  was  one  of  the  first  justices  of  the  Supreme 
Court,  but  also  a  delegate  to  the  convention  that  drafted  the  Con- 
stitution and  a  delegate  to  one  of  the  conventions  that  adopted  it. 
James  Wilson  (1787)  in  the  Pennsylvania  convention: — 

"Representation  is  the  chain  of  communication  between  the 
people  and  those  to  whom  they  have  committed  the  exercise  of  the 
powers  of  government.  This  chain  may  consist  of  one  or  more 
links."" 

Justice  James  Wilson  in  Chisholm  v.  Georgia: — ^' 

"The  States,  rather  than  the  People,  for  whose  sakes  the 
States  exist,  are  frequently  the  objects  which  attract  and  arrest 
our  principal  attention.  This,  I  believe,  has  produced  much  of  the 
confusion  and  perplexity,  which  have  appeared  in  several  proceed- 
ings and  several  publications  on  state-politics,  and  on  the  politics, 
too,  of  the  United  States.  Sentiments  and  expressions  of  this 
inaccurate  kind  prevail  in  our  common,  even  in  our  convivial,  lan- 
guage. Is  a  toast  asked?  'The  United  States'  instead  of  the 
'People  of  the  United  States'  is  the  toast  given.  This  is  not 
politically  correct.  The  toast  is  meant  to  present  to  view  the 
first  great  object  in  the  Union:  It  presents  only  the  second:  It 
presents  only  the  artificial  person,  instead  of  the  natural  persons, 
who  spoke  it  into  existence." 

Speaking  of  the  preamble  Justice  Wilson  adds : 

"Our  national  scene  opens  with  the  most  magnificent  object, 
which  the  nation  could  present.  'The  People  of  the  United 
States'  are  the  first  personages  introduced."" 

Again  he  says, 

"To  the  Constitution  of  the  United  States  the  term  Sovereign, 
is  totally  unknown.  There  is  but  one  place  where  it  could  have 
been  used  with  propriety.  But,  even  in  that  place  it  would  not, 
perhaps,  have  comported  with  the  delicacy  of  those,  who  ordained 
and  established  that  Constitution.  They  might  have  announced 
themselves  'Sovereign'  people  of  the  United  States:  But  serenely 
conscious  of  the  fact,  they  avoided  the  ostentatious  declaration."^^ 

In  the  adopting  convention  in  Pennsylvania,  Wilson  had  said : — 

"2  Elliot's  Debates  424. 

"(1793)  2  Dall.  (2  U.  S.)  419,  462. 

'*Ibid.,  p.  463. 

""Ibid.,  p.  454. 
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"I  had  occasion,  on  a  former  day,  to  mention  that  the  leading 
principle  in  the  politics,  and  that  which  pervades  the  American 
Constitutions,  is,  that  the  supreme  power  resides  in  the  people. 
This  Constitution,  Mr.  President,  opens  with  a  solemn  and  prac- 
tical recognition  of  that  principle: — 'We,  the  people  of  the  United 
States,  in  order  to  form  a  more  perfect  union,  establish  justice, 
etc.  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America.'  It  is  announced  in  their  name — it  receives  its 
ix)litical  existence  from  their  authority:  they  ordain  and  establish. 
What  is  the  necessary  consequence?  Those  who  ordain  and 
establish  have  the  power,  if  they  think  proper,  to  repeal  and 
annul."i« 

Chief  Justice  Jay  in  Chisholm  v.  Georgia: — " 

"The  Revolution,  or  rather  the  Declaration  of  Independence, 
found  the  people  already  united  for  general  purposes,  and  at  the 
same  time  providing  for  their  more  domestic  concerns  by  State 
conventions,  and  other  temporary  arrangements.  From  the  crown 
of  Great  Britain,  the  sovereignty  of  their  country  passed  to  the 
people  of  it ;  and  it  was  then  not  an  uncommon  opinion,  that  the 
unappropriated  lands,  which  belonged  to  that  crown,  passed  not 
to  the  people  of  the  Colony  or  States  within  whose  limits  they 
were  situated,  but  to  the  whole  people;  on  whatever  principles 
this  opinion  rested,  it  did  not  give  way  to  the  other,  and  thirteen 
sovereignties  were  considered  as  emerged  from  the  principles  of 
the  Revolution,  combined  with  local  convenience  and  considera- 
tions ;  the  people  nevertheless  continued  to  consider  themselves,  in 
a  national  point  of  view,  as  one  people ;  and  they  continued  without 
mterruption  to  manage  their  national  concerns  accordingly ;  after- 
wards, in  the  hurry  of  the  war,  and  in  the  warmth  of  mutual 
confidence,  they  made  a  confederation  of  the  States,  the  basis  of 
a  general  Government.  Experience  disappointed  the  expectations 
they  had  formed  from  it ;  and  then  the  people,  in  their  collective 
and  national  capacity,  established  the  present  Constitution.  It  is 
remarkable  that  in  establishing  it,  the  people  exercised  their  own 
rights,  and  their  own  proper  sovereignty,  and  conscious  of  the 
plentitude  of  it,  they  declared  with  becoming  dignity,  'We  the 
people  of  the  United  States,  do  ordain  and  establish  this  Con- 
stitution.' Here  we  see  the  people  acting  as  sovereigns  of  the 
whole  country ;  and  in  the  language  of  sovereignty,  establishing 
a  Constitution  by  which  it  was  their  will,  that  the  State  Govern- 
ments should  be  bound,  and  to  which  the  State  Constitutions 
should  be  made  to  conform." 

With  broad-mindedness  Justice  Jay  recognized  that  some 
details  of  the  political  history  of  the  origin  of  the  United  States 

"2  Elliot's  Debates  434-435. 
"(1793)  2  Dall   (2  U.  S.)  470-471. 
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bore  one  way,  some  another,  and  rested  his  conclusion  upon  the 
preponderance  and  general  effect  of  them  taken  as  a  whole.  He 
saw  that  the  term  sovereignty  as  applied  to  one  of  our  States  or 
Commonwealths  under  the  Constitution,  having  but  limited  powers, 
could  be  correctly  used  only  in  a  qualified  sense,  always  with 
a  mental  reservation.  Sovereigfnty  resides  in  the  people  of  the 
nation  as  one  body.  By  the  Constitution  they  established  a  gov- 
ernment of  nation-wide  authority,  with  enumerated  powers ;  and 
confided  to  the  sub-divisions  of  the  nation,  those  communities 
called  States,  authority  to  govern  themselves  in  their  local  affairs. 
What  machinery  these  local  communities  should  create  to  exercise 
local  powers  was  left  to  them  to  decide.  So  whether  all  the  power 
thus  left  to  the  people  of  any  one  of  these  local  communities 
should  be  vested  in  the  organs  of  government  which  they  might 
establish  was  also  left  to  them.  Since  in  determining  the  form 
of  their  local  government  and  the  portion  of  their  own  power 
vhich  they  should  vest  in  their  local  government  the  people  of 
each  community  was  permitted  to  act  under  no  restraint  other 
than  this,  that  they  had  only  a  limited  portion  of  power  to  thus 
dispose  of,  they  could  go  about  this  matter  as  if  they  were  inde- 
pendent communities  and  because  of  this  it  has  been  customary 
to  speak  of  the  people  of  each  state  as  "sovereign"  within  their 
sphere.  The  people  in  each  State  thus  act  quasi-sovereignly.  That 
ib,  over  their  own  organs  of  intra-state  government  the  people  of 
each  state  are  supreme.  When  it  comes  to  a  question  whether  a 
given  power  shall  be  vested  in  the  national  organs  of  nation-wide 
government  or  confided  to  the  people  of  the  respective  State  com- 
munities that  is  a  question  for  the  sovereign  (in  the  strict  sense), 
the  nation,  the  people  of  the  United  States.  As  Chief  Justice  Jay 
said :  "The  sovereignty  of  the  nation  is  in  the  people  of  the 
nation,  and  the  residuary  sovereignty  of  each  State  in  the  people 
of  each  State."^® 

It  is  common  to  refer  to  Chief  Justice  Marshall  as  the  ex- 
pounder of  nationalism,  indeed  as  if  it  were  a  theory  invented 
by  him,  as  if  it  were  a  gloss  put  by  him  upon  the  Constitution. 
It  is  often  overlooked  that  nationalism  has  two  senses,  (1) 
national  sovereignty,  (2)  a  strong  central  or  national  government. 
The  latter  is  not  in  the  least  a  necessary  consequence  of  the 
former.    The  nation,  the  people  of  the  United  States,  might  have 

""Ibid.,  p.  471. 
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seen  fit  to  bestow  for  the  time  being  upon  the  organs  of  nation- 
wide government  very  slight  power  and  confided  to  the  local 
governments  the  most  important  powers  and  the  courts  might 
have  construed  the  language  of  the  Constitution  narrowly  so  far 
as  it  vested  powers  in  the  nation-wide  government,  the  result 
being  to  find  the  national  government  a  very  weak  one,  yet  this 
would  in  nowise  determine  the  location  of  sovereignty.  The 
sovereign  nation  might  by  amendment  increase  the  power  of  the 
national  government.  Such  amendment  would  in  turn  be  open 
to  interpretation ;  the  question  would  still  be,  what  is  the  actual 
distribution  of  governmental  power  made  by  the  existing  instru- 
ment. Such  were  the  questions  that  came  before  the  Supreme 
Court  while  Marshall  was  Chief  Justice. 

It  was  the  court's  answers  to  questions  of  this  sort,  strongly 
swayed  by  the  reasoning  of  Marshall,  that  gave  the  latter  his 
reputation  for  "stalwart  nationalism".  With  nationalism  in  this 
sense  this  essay  has  nothing  to  do.  Our  question  is  not,  what  is 
the  distribution  of  governmental  power  made  by  the  provisions  of 
the  Constitution  as  they  stand  at  any  given  time,  but  the  question 
is,  who  made  the  distribution  and  who  can  peacefully  and  legally 
change  that  distribution.  That  the  nation  made  the  existing  distri- 
bution and  may  alter  it  is  the  doctrine  of  national  sovereignty; — 
that  this  power  is  vested  in  the  whole  people  of  the  United  States 
conceived  of  as  one  nation,  or  one  body  of  people. 

It  is  not  meant  to  suggest  that  Marshall  did  not  agree  with  his 
predecessors,  in  national  sovereignty.     He  undoubtedly  did. 

"The  American  people,  in  the  conventions  of  their  respective 
States,  adopted  the  present  Constitution."^^ 

Evidently  twitted  with  the  suggestion  that  the  people's  repre- 
sentatives appointed  to  vote  on  adoption  assembled  in  the  States 
severally,  he  answered,  "Where  else  should  they  have  assembled  ?"^° 
The  notion  of  a  plebiscite  was  foreign  to  a  people  who  habitually 
practiced  expression  of  popular  will  through  representatives.  A 
single  joint  convention  of  large  numbers  was  out  of  the  question 
in  a  country  relatively  vast  because  of  lack  of  travel  facilities. 
Besides  the  Constitution  was  to  go  into  effect  over  those  people 
a  majority  of  whom  adhered  to  it,  and  it  was  the  will  of  the  people 
not  the  machinery  of  expression  that  was  vital. 

"Cohens  v.  Virginia   (1821)  6  Wheat.   (19  U.  S.)  264,  381. 
^McCulloch  V.  Maryland   (1819)  4  Wheat.   (17  U.  S.)  316,  403. 
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Marshall  frankly  conceded  that  in  the  cases  before  him  what  he 
might  say  as  to  national  sovereignty  was  argumentative  only,  not 
an  issue  for  decision.  Thus  in  McCulloch  v.  Maryland  and  Cohens 
V.  Virginia  the  issue  was,  had  those  States,  or  as  Wilson  would 
have  put  it,  had  the  people  of  those  States,  subordinated  them- 
selves to  the  national  government  within  the  scope  of  the  powers 
granted  to  it.     Marshall  said : 

"  'This  Constitution     *  *     *     shall  be  the  supreme  law  of 

the  land.'     *     *     *     This  is  the   authoritative  language   of  the 

American   people ;    and,    if  gentlemen .  please,   of    the    American 
States."" 

But  Marshall  expressed  his  real  opinion  thus : 

"The  people  made  the  Constitution,  and  the  people  can  unmake 
it.  It  is  the  creature  of  their  own  will,  and  lives  only  by  their 
will.  But  this  supreme  and  irresistible  power  to  make  or  to 
unmake,  resides  only  in  the  whole  body  of  the  people ;  not  in  any 
.subdivision  of  them."" 

Jefferson  who  attacked  the  decision  in  Cohens  v.  Virginia  on 
the  ground  that  one  organ,  the  judiciary,  of  the  nation-wide 
government  had  undertaken  to  decide  as  to  the  distribution  of 
power  made  by  the  constitution  between  the  nation-wide  govern- 
ment itself  and  what  he  called  the  "special  governments"-'  (the 
States)  said  that  it  was  for  the  people  of  the  nation  to  decide  such 
questions  in  a  convention  called  under  the  authority  of  the  Amend- 
ment Clause  of  the  Constitution.     Said  Jefferson : — 

"The  ultimate  arbiter  is  the  people  of  the  Union  assembled  by 
their  deputies  in  convention,  at  the  call  of  Congress,  or  of  two- 
thirds  of  the  States.  Let  them  decide  to  which  they  mean  to  give 
an  authority  claimed  by  two  of  their  organs.  And  it  has  been 
the  peculiar  wisdom  and  felicity  of  our  Constitution  to  have 
provided  this  peaceable  appeal,  where  that  of  other  nations  is  at 
once  to  force. "^ 

Swayne,  /.,  in  White  v.  Hart:'^^ 

"The  National  Constitution  was.  as  its  preamble  recites,  or- 
dained and  established  by  the  people  of  the  United  States.  *  *  * 
The  government  of  the  Nation  and  the  government  of  the  States 

"Cohens  v.  Virginia   (1821)   6  Wheat.   (19  U.   S.)   2(A,  381. 
=/6j(i.,  p  389. 

*'Ford,  Writings  of  Jefferson,  189. 
**Ibid..  p.  229,  232. 
'(1871)  13  Wall.   (80  U.  S.)  646,  650. 
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are  each  alike  absolute  and  independent  of  each  other  in  their 
respective  spheres  of  action.  *  *  *  p^j.  ^\\  ^j^g  purposes  of 
the  National  government,  the  people  of  the  United  States  are  an 
integral,  and  not  a  composite  mass,  and  their  unity  and  identity, 
in  this  view  of  the  subject,  are  not  affected  by  their  segregation 
by  State  lines  for  the  purposes  of  State  government  and  local 
administration." 

Bradley,  J.,  in  Keith  v.  Clark  :=*' 

"The  people  of  the  United  States,  as  one  great  political  com- 
munity, have  willed  that  a  certain  portion  of  the  government, 
including  all  foreign  intercourse,  and  the  public  relations  of  the 
nation,  and  all  matters  of  a  general  and  national  character,  which 
are  specified  in  the  Constitution,  should  be  deposited  in  and  exer- 
cised by  a  national  government ;  and  that  all  matters  of  merely 
local  interest  should  be  deposited  in  and  exercised  by  the  State 
governments." 

Brewer,  /.,  delivering  the  opinion  of  the  court  in  Kansas  v, 
Colorado :" 

"The  preamble  of  the  Constitution  declares  who  framed  it,  'we 
the  people  of  the  United  States'  *  *  *  The  people  who  adopted 
the  Constitution  knew  that  in  the  nature  of  things  they  could  not 
foresee  all  the  questions  which  might  arise  in  the  future,  all  the 
circumstances  which  might  call  for  the  exercise  of  further  national 
powers  than  those  granted  to  the  United  States,  and  after  making 
provision  for  an  amendment  to  the  Constitution,  by  which  any 
needed  additional  powers  would  be  granted,  they  reserved  to  them- 
selves all  powers  not  so  delegated." 

James  Wilson,  (1787)  in  the  Pennsylvania  convention: — 

"When  the  principle  is  once  settled  that  the  people  are  the 
source  of  authority,  the  consequence  is,  that  they  may  take  from 
the  subordinate  governments  powers  with  which  they  have  hitherto 
trusted  them,  and  place  those  powers  in  the  general  government, 
if  it  is  thought  that  there  they  will  be  productive  of  more  good."'* 

James  Iredell  (1788),  later  a  justice  of  the  United  States  Su- 
preme Court,  said  in  the  North  Carolina  convention : — 

"By  referring  this  business  to  the  legislatures,  expense  would 
be  saved;  and  in  general,  it  may  be  presumed,  they  would  speak 
the  genuine  sense  of  the  people.  It  may,  however,  on  some  occa- 
sions, be  better  to  consult  an  immediate  delegation  for  that  special 
purpose.  This  is  therefore  left  discretionary.  It  is  highly  probable 
that  amendments  agreed  to  in  either  of  these  methods  would  be 

='(1878)  97  U.  S.  454,  476. 
"(1907)  206  U.  S.  46,  90. 
"2  Elliot's  Debates,  443-444. 


IS  THE  EIGHTEENTH  AMENDMENT  VOID?      513 

conducive  to  the  public  welfare,  when  so  large  a  majority  of  the 
states  consented  to  them."" 

Iredell  also  said  : — 

"The  constitution  of  any  government  which  cannot  be  regu- 
larly amended  when  its  defects  are  experienced,  reduces  the  people 
to  this  dilemma — they  must  either  submit  to  its  oppressions,  or 
bring  about  amendments,  more  or  less,  by  a  civil  war,  Happy 
this,  the  country  we  live  in!  The  Constitution  before  us,  if  it  be 
adopted,  can  be  altered  with  as  much  regularity,  and  as  little 
confusion,  as  any  act  of  Assembly ;  not,  indeed,  quite  so  easily, 
which  would  be  extremely  impolitic ;  but  it  is  a  most  happy  cir- 
cumstance, that  there  is  a  remedy  in  the  system  itself  for  its  own 
fallibility,  so  that  alterations  can  without  difficulty  be  made,  agree- 
able to  the  general  sense  of  the  people. "^° 

The  radical  Patrick  Henry,  on  the  other  hand,  gave  as  one  of 
his  reasons  for  opposing  adoption,  the  improbability  that  any 
amendment  could  be  obtained.  "To  suppose",  said  he,  "that  so 
large  a  number  as  three-fourths  of  the  states  will  concur,  is  to 
suppose  that  they  will  possess  genius,  intelligence,  and  integrity, 
approaching  to  miraculous, "^^  and  he  pointed  out  that  the  barest 
majority  in  the  smallest  four  of  the  thirteen  states  could  prevent 
the  adoption  of  any  amendment. 

Madison  answered  by  pointing  out  that  the  greatest  evil  of  the 
Articles  of  Confederation  was  the  requirement  of  unanimous  con- 
sent of  the  diverse  groups.  To  his  mind  a  happy  compromise  had 
been  made.  "By  the  new  system,  a  majority  of  the  states  cannot 
introduce  [make]  amendments ;  nor  are  all  the  states  required  for 
that  purpose;  three-fourths  of  them  must  concur  in  alterations."^* 

Readers  who  have  patiently  followed  this  leisurely  exposition 
of  the  accepted  views  of  national  sovereignty  are  now  ready  to 
hasten  to  conclusions.     Let  us  summarize. 

(1)  Sovereignty  in  the  United  States  resides  in  the  nation, 
the  whole  people  of  the  United  States  as  a  single  nation. 

(2)  They  have  themselves  prescribed  the  manner  in  which 
they  shall  amend  their  constitution.  When  the  machinery  where- 
with they  have  declared  they  will  express  themselves  has  operated, 
you  have  not  the  act  of  mere  legislatures,  mere  States,  mere  con- 
ventions but  the  voice  of  the  sovereign  people.     The  people  have 

''4  Elliot's  Debates,   177. 
""Ihid.,  p.  176-177. 

^Debates  in  the  adopting  convention  held  in  Virginia,  3  Elliot's  Debates, 
49-50. 

''Ibid.,  p.  94. 
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declared  that  when  sufficient  of  them  approve  a  duly  proposed 
amendment  to  carry  legislatures  or  conventions  in  three-fourths  of 
the  States  the  amendment  "shall  be  valid  to  all  intents  and  pur- 
poses as  part  of  this  constitution". 

But  it  is  argued  that  this  is  true  only  of  "amendments" ;  and 
that  amendment  is  not  coextensively  synonymous  with  "change" 
or  "alter".    This  may  safely  be  flatly  denied. 

"Amendment"  contains  in  it  an  element  of  euphemism,  of 
conceit  in  the  proposer,  an  assumption  that  the  proposal  is  an 
improvement.  Beyond  this  euphemistic  tinge,  amendment  as 
applied  to  alteration  of  laws,  according  to  current  dictionaries 
means  alteration  or  change.  An  amendment  of  a  particular  statute 
means,  usually  it  is  true  a  change  germane  to  the  subject  matter 
cf  that  statute.  Would  not  any  change  in  a  whole  code  be  spoken 
of  as  an  amendment  ?  Let  it  be  conceded  that  an  amendment  must 
be  germane,  who  shall  say  that  any  change  whatsoever  in  the 
government  of  this  nation  would  not  be  germane  to  the  Consti- 
tution? That  instrument  does  something  to  all  governmental 
power  whatsoever.  As  to  any  and  every  phase  of  power,  it  either 
confers  the  power  upon  the  organs  of  the  nation-wide  govern- 
ment, "reserves"  it  to  the  States,  prohibits  its  exercise  by  the  one 
or  the  other,  or  both,  and  reserves  it  to  the  people.  Any  change 
altering  these  dispositions  would  therefore  be  germane  to  the  pur- 
poses of  the  instrument.  It  is  clear  that  no  limitation  of  the 
amending  power  can  be  found  in  this  notion  of  necessity  for  ger- 
maneness. 

Usage  contemporary  with  the  framing  and  adopting  of  the 
Constitution  is  convincing.  The  delegates  to  the  drafting  and 
adopting  conventions  used  "amendment"  and  "alteration"  inter- 
changeably. We  need  not  go  outside  of  the  fragments  quoted 
in  this  essay  to  demonstrate  this.  See  above,  Iredell,  page  25 ; 
Madison,  page  26;  and  below,  Spaight,  page  30;  Rutledge,  page 
33.     Such    also    was    the   language    of    Mason,'^    of    Davie,^*    of 

®In  the  margin  of  his  copy  of  the  draft  of  the  Constitution  as  reported 
to  the  convention  by  the  Committee  of  Style,  Mason  wrote :  "Article  5th — 
By  this  article  Congress  only  have  the  power  of  proposing  amendments  at 
any  future  time  to  this  constitution  and  should  it  prove  ever  so  oppressive, 
the  whole  people  of  America  can't  make,  or  even  propose  alterations  to 
it ;  a  doctrine  utterly  subversive  of  the  fundamental  principles  of  the 
rights  and  liberties  of  the  people."     2  Farrand  629,  note. 

^*Davie  said  in  the  North  Carolina  convention  speaking  of  the  drafting 
convention  of  which  he  had  been  a  member:  "The  business  of  the  Con- 
vention was  to  amend  the  Confederation  by  giving  it  additional  powers." 
4  Elliot's  Debates,  23. 
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McHenry,^'  other  casually  found  instances  of  the  usage  of  members 
of  the  drafting  convention. 

As  to  the  supposed  necessity  for  the  consent  of  every  State 
to  changes  of  any  character,  Article  V  clearly  provides  that  ratifi- 
cation by  legislatures  or  conventions  in  three-fourths  of  the  States 
shall  be  sufficient  except  in  two  cases : — 

(1)  That  no  amendment  shall  be  made  at  all  prior  to  1808  as 
to  specified  matters,  now  obsolete. 

(2)  "That  no  State,  without  its  consent,  shall  be  deprived 
of  its  equal  vote  in  the  Senate." 

As  Chief  Justice  Marshall  said  in  Gibbons  v.  Ogden,^^  "It  is  a 
luk  of  construction,  acknowledged  by  all,  that  the  exceptions  from 
a  power  mark  its  extent ;  for  it  would  be  absurd,  as  well  as  useless, 
to  except  from  a  granted  power,  that  which  was  not  granted, 
*  *  *  "  It  is  clear  therefore  that  ratification  by  three-fourths 
applies  to  every  amendment  except  the  one  specifically  excepted. 

Strange  it  is  that  it  should  be  argued  that  a  change  in  the 
States'  so-called  police  power  or  power  over  their  internal  police 
should  be  a  further  exception.  Why  should  this  phase  of  govern- 
mental power  be  thus  singled  out?  Curiously  enough  we  have 
the  clearest  and  most  emphatic  evidence  that  the  convention  that 
drafted  the  constitution  intended  that  this  should  not  be  an  excep- 
tion. On  almost  the  last  day  of  the  convention,  at  the  time  at 
which  the  convention  decided  to  make  an  exception  as  to  the  equal 
vote  of  the  States  in  the  Senate,  a  motion  was  made  also  to  make 
an  exception  as  to  the  police  power  of  the  States  and  this  motion 
was  rejected  by  a  vote  of  8  to  3.^^ 

Let  this  essay  be  concluded  with  a  brief  history  of  the  action 
of  the  convention  in  arriving  at  Article  V  in  its  present  form. 

Spaight,  a  member  of  the  drafting  convention,  explained  to 
the  North  Carolina  convention  the  general  thought  of  the  drafters 
in  framing  the  amendment  clause.     He  said : — 

"It  was  thought  extremely  hard  that  one  state,  or  even  three 
or  four  states,  should  be  able  to  prevent  necessary  alterations. 

*McHenry  jotted  down  in  his  notes  as  one  of  the  consoling  elements 
that  led  him  to  sign  the  Constitution,  that  "alterations  may  be  obtained, 
it  being  provided  that  the  concurrence  of  two-thirds  of  Congress  may  at 
any  time  introduce  them."    2  Farrand,  649. 

•"(1824)   9  Wheat.   (22  U.  S.)   1,  191. 

''Madison's  Debates,  under  date  of  September  15;  2  Farrand's  Records 
of  the  Federal   Convention,  p.  630. 
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The  very  refractory  conduct  of  Rhode  Island  [during  the  period 
of  the  Confederation]  in  uniformly  opposing  every  wise  and 
judicious  measure,  taught  us  how  impolitic  it  would  be  to  put 
the  general  welfare  in  the  power  of  a  few  members  of  the 
Union."38 

Time  and  space  will  not  be  consumed  in  collating  other  almost 
innumerable  allusions  to  this  defect  in  the  Articles  of  Confedera- 
tion. The  defeat  of  every  proposed  amendment  to  that  first  con- 
stitution is  the  outstanding  historical  fact  that  led  to  the  calling  of 
the  Philadelphia  convention  that  drafted  the  present  Constitution. 
It  is  sufficient  to  point  out  that  two  of  the  three  outlines  of  con- 
stitutions offered  at  the  opening  of  that  convention  as  suggested 
bases  for  discussion  made  provision  for  future  amendment  by 
less  than  a  unanimous  vote.  Of  these,  the  Hamilton  plan  pro- 
vided for  ratification  of  amendments  "by  the  Legislatures  of,  or 
by  conventions  of  deputies  chosen  by  the  people  in,  two-thirds 
of  the  States  composing  the  Union"  ;^^  and  the  Pinckney  plan 
proposed : 

"The  assent  of  the  Legislature  of  states  shall  be 

sufficient  to  invest  future  additional  powers  in  U,  S.  in  C.  ass. 
and  shall  bind  the  whole  confederacy."*" 

The  Virginia  plan,  the  one  selected  as  the  chief  basis  for  the 
work  of  the  convention,  made  only  a  general  suggestion  for  future 
amendments.  This  suggestion  was  approved  July  23"  and  with 
the  other  tentatively  agreed  upon  provisions  went  to  the  Com- 
mittee of  Detail.  That  Committee's  report  (August  6)  proposed 
the  following  as  an  amendment  clause : — 

"On  the  application  of  the  Legislatures  of  two-thirds  of  the 
States  in  the  Union,  for  an  amendment  of  this  Constitution,  the 
Legislature  of  the  United  States  shall  call  a  convention  for  that 
purpose."*^ 

It  does  not  appear  whether  or  not  it  was  the  intention  of 
the  Committee  of  Detail  that  the  national  convention  contem- 
plated should  promulgate  amendments  adopted  by  it,  without  sub- 
mission to  the  people  or  other  body  or  bodies.     When  the  con- 

''4  Elliott's  Debates,  207. 

"3  Farrand,  p.  630. 

*°That  this  was  the  original  text  of  the  Pinckney  plan,  see  2  Farrand, 
p.  136;  3  Ibid.,  595,  609. 

**2  Farrand,  p.  84. 

*n  Farrand,  p.  188. 
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vention  reached  this  provision  of  the  report  (August  30)  it  passed 
without  objection.*^ 

On  September  10,  Gerry  of  Massachusetts  moved  to  recon- 
sider this  provision,  saying: — "It  follows  *  *  *  from  this 
article  that  two-thirds  of  the  States  may  obtain  a  convention,  a 
majority  of  which  can  bind  the  Union  to  innovations  that  may 
subvert  the  State  constitutions  altogether." 

Hamilton  seconded  the  motion,  "with  a  different  view  from 
Mr.  Gerry" — "He  did  not  object  to  the  consequences  stated  by 
Mr.  Gerry. — There  was  no  greater  evil  in  subjecting  the  people  of 
the  U.  S.  to  the  major  voice  than  the  people  of  a  particular 
State."" 

He  favored  an  easier  mode  of  amendment.  Madison  ob- 
jected to  the  provision  because  of  the  vagueness  of  the  terms, 
"call  a  convention  for  that  purpose."  On  reconsideration,  after 
voting  down  a  motion  by  Sherman  of  Connecticut  to  require  ratifi- 
cation by  unanimous  vote  of  all  the  States,  Madison,  seconded 
by  Hamilton,  moved  the  following:*' 

"The  Legislature  of  the  U S whenever  two  thirds 

of  both  Houses  shall  deem  necessary,  or  on  the  appHcation  of 
two  thirds  of  the  Legislatures  of  the  several  States,  shall  propose 
amendments  to  this  Constitution,  which  shall  be  vaFid  to  all  intents 
and  purposes  as  part  thereof,  when  the  same  shall  have  been 
ratified  by  three-fourths  at  least  of  the  Legislatures  of  the  several 
States,  or  by  Conventions  in  three-fourths  thereof,  as  one  or  the 
other  mode  of  ratification  may  be  proposed  by  the  Legislature 
of  the  U.  S." 

"Mr.  Rutledge  [of  North  CaroHna]  said  he  never  could  agree 
to  give  a  power  by  which  the  Articles  relating  to  slaves  might* 
be  altered  by  the  States  not  interested  in  that  property  and  preju- 
diced against  it"  and  he  moved  to  add  a  proviso  that  the  Constitu- 
tion could  not  be  altered  before  1808  so  as  to  permit  Congress  to 
prohibit  the  importation  of  slaves  prior  to  that  year  or  to  lay  a 
capitation  or  other  direct  tax  on  an  apportionment  which  would 
count  more  than  three-fifths  of  the  slaves.  With  the  Rutledge 
addition,  Madison's  motion  was  adopted. 

In  this  form  the  Amendment  clause  went  to  the  Committee  of 
Style  and  was  reported  back  without  change  in  substance.     On 

"2  Farrand,  p.  467-468. 

"Madison's  Debates,  2  Farrand,  pp.  557-558. 

"2  Farrand,  p.  559. 
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September  15,  final  disposition  was  made  of  it.  It  will  be  noted 
that  in  the  form  it  had  now  reached,  proposals  for  amendment 
could  be  initiated  by  Congress  only.  It  was  resolved  without 
objection  also  to  require  Congress  to  call  a  convention  to  initiate 
amendments,  when  applied  to  by  the  legislatures  of  two-thirds 
of  the  States. 

Then  also  proceedings  occurred  directly  relevant  to  the  present 
question,  quoting  from  Madison's  notes.*® 

"Mr.  Sherman  expressed  his  fears  that  three-fourths  of  the 
States  might  be  brought  to  do  things  fatal  to  particular  States, 
as  abolishing  them  altogether  or  depriving  them  of  their  equality 
in  the  Senate.  He  thought  it  reasonable  that  the  proviso  in  favor 
of  the  States  importing  slaves  should  be  extended  so  as  to  provide 
that  no  State  should  be  affected  in  its  internal  police,  or  deprived 
of  its  equahty  in  the  Senate." 

****** 

"M Sherman  moved  according  to  his  idea  above  expressed 

to  annex  to  the  end  of  the  article  a  further  proviso  'that  no  State 
shall  without  its  consent  be  affected  in  its  internal  police,  or 
deprived  of  its  equal  suffrage  in  the  Senate." 

"Mr.  Madison.  Begin  with  these  special  provisos,  and  every 
State  will  insist  on  them  for  their  boundaries,  exports,  &c. 

"On  the  motion  of  Mr.  Sherman  [it  was  rejected  on  a  vote  of 
8  to  3]. 

"Mr.   Sherman  then  moved  to  strike  out  art  V  altogether. 

"Mr.  Brearley  2ded.  the  motion,  on  which  [the  vote  was,  ayes 
2,  noes  8,  and  divided  1]. 

"Mr.  Govr.  Morris  moved  to  annex  a  further  proviso — 'that 
no  State,  without  its  consent  shall  be  deprived  of  its  equal  suffrage 
in  the  Senate' 

"This  motion  being  dictated  by  the  circulating  murmurs  of  the 
small  States  was  agreed  to  without  debate,  no  one  opposing  it,  or 
on  the  question,  saying  no." 

D.  O.  McGovxEY 
College  of  Law, 

State  University  of  Iowa. 

^'Z  Farrand,  pp.  629-631. 
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The  common  law  provided  no  device  for  giving  security  for 
the  payment  of  a  debt  or  obligation  except  by  a  vesting  the 
possession  of  the  res,  given  as  security,  in  the  creditor  or  by  the 
transfer  of  a  legal  interest  in  it  to  the  creditor.  When  the  legal 
interest  was  transferred,  as  in  the  case  of  the  common  law  mort- 
gage of  rceflty  or  chattels,  the  transferee  became  vested  with  a 
real  right  in  rem  subject  only  to  a  termination  of  the  legal  interest 
by  payment  of  the  debt  or  obligation  when  due.  This  right  in  rem 
carried  with  it  so  far  as  legal  rules  were  concerned  all  of  the 
benefits  and  burdens  of  ownership,  and  it  was  only  through  the 
device  of  the  bill  to  redeem  and  of  the  bill  to  restrain  waste  and  for 
an  accounting  in  equity  that  the  legal  rights  and  possession  of  the 
security  holder  were  curtailed  by  compelling  their  exercise  for 
the  benefit  of  the  debtor  once  the  satisfaction  of  the  debt  was 
provided  for.  The  common  law  pledge  originally  was  regarded 
as  giving  the  pledgee  a  mere  right  of  possession,  similar  to  the 
common  law  lien,  but  with  the  expansion  of  the  rights  of  the 
pledgee  by  giving  him  the  right  to  transfer  his  pledge  and,  under 
the  doctrine  of  Donald  v.  Suckling,'^  even  to  repledge  the  pledged 
chattel  for  a  larger  amount  than  that  of  the  original  pledge,  with- 
out converting  the  subject  of  the  pledge,  the  right  of  the  pledgee 
took  on  more  completely  the  character  of  a  legal  right  in  rem. 
The  common  law  as  it  became  a  developed  system  evolved  no 
doctrine  of  "real  obligation"  or  lien  under  which  the  debtor 
retained  possession  of  the  security,  such  as  the  conventional 
hypotheca  as  it  was  worked  out  by  the  Roman  Law.^ 

In  early  English  law  there  were  traces  of  such  a  doctrine. 
Glanville'  gives  examples  of  common  law  writs  both  to  foreclose 
and  to  redeem  a  pledge  of  lands  of  which  the  pledgor,  retained 
possession.     Apparently  the  pledge  could  be  accomplished  without 

H1866)  L.  R.  1,Q.  B.  585. 

*"Thus  according  to  the  praetorian  law,  a  hypotheca  gave  the  creditor 
in  the  first  place  a  real  right  of  action  which  enabled  him  on  non-payment 
of  the  debt  to  obtain  possession  of  the  thing  hypothecated  and  in  the  second 
place  it  gave  him  a  right  of  sale,  i.  e.,  a  right  to  reahze  the  value  of  the 
thing  for  the  purpose  of  satisfying  his  claim."  Sohm,  Institutes  (2nd  ed.) 
375-6.  See  also  at  p.  378.  Just.  Int.  Lib.  IV.  c.  6,  §  7;  Moyle,  The  Insti- 
tutes of  Justinian,  c.  II,  p.  6. 

'Glanville  (Beames)  Lib.  X,  c.  6,  7,  8,  9,  11. 
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placing  the  pledgee  in  possession  and  Glanville  states  it  as  law 
that  the  pledgee  did  not  gain  seizin  of  the  pledged  lands. 

But  by  the  time  of  Littleton,*  the  only  form  of  common  law 
security  of  land  and  of  chattels  was  the  mortgage  or  in  the  case 
of  chattels  the  pledge  which  was  created  by  vesting  possession 
of  the  pledged  chattels  in  the  pledgee.  Both  were  legal  relation- 
ships giving  rise  to  no  primary  equitable  rights  so  far  as  the  mort- 
gage or  pledge  relationship  was  concerned.  It  was  only  with  the 
invention  of  the  bill  to  redeem  in  1625  that  the  relationship  became 
a  subject  of  equitable  cognizance.'' 

The  Roman  notion  of  lien  by  conventional  hypotheca  found  its 
way  into  English  law  in  the  form  of  the  Admiralty  lien  and  in  the 
statutory  form  of  security  by  recognizance  in  the  nature  of  statute 
staple,  and  the  eligit  which  was  the  forerunner  of  the  modern 
judgment  lien  bore  some  resemblance  to  it.* 

In  modern  law  we  have  adopted  the  doctrine  of  the  tacit 
hypotheca,  {i.  e.,  lien  with  possession  in  the  debtor  imposed  by 
law  regardless  of  agreement^)  in  the  case  of  the  mechanic's  lien, 
and  in  the  various  types  of  statutory  lien  on  chattels  under  which 
the  debtor  is  permitted  to  remain  in  possession  of  the  subject  of 
lien.*  The  modern  judgment  lien  had  no  common  law  basis  and 
is  strictly  statutory  having  its  origin  in  the  statutes  of  West- 
minster II  (13  Edw.  I,  c.  18).®  It  remained  for  the  courts  of 
equity  to  work  out  a  system  of  security  analogous  to  the  hypotheca 
by  which  the  creditor  acquired  neither  possession  nor  a  legal  right 
in  the  subject  of  security  and  under  which  his  equitable  right 
was  a  right  in  personam,  by  appropriate  remedy  to  compel  the 
debtor  to  apply  the  subject  of  security  to  the  payment  of  the  debt. 
This  form  of  security  is  generally  described  as  the  equitable  mort- 
gage or  lien^**  since  the  rights  conferred  by  it  are  exclusively 

^Littleton,  §§  332.  333,  334,  335,  Z2,7,  338,  339 :  Coke,  §  209a.  b. 

'Emmanuel  College  v.  Evans  (1625)  1  Rep.  Ch.  18;  cf.  Wade's  Case,  5 
Co.  Rep.  114;  Langfcrd  v.  Barnard  (1594)  Tothill  134. 

"2  Bl.  Comm.  160. 

'Girard,  Manuel  elementaire  de  droit  romain,  771.  Sohm,  Institutes 
(2nd  ed.)  440,  492,  519. 

°N.  Y.  Lien  Law,  §  120,  Lien  on  monuments  and  cemetery  structures; 
§  140,  Lien  for  labor  on  stone;  §  160,  Lien  on  mare  and  foal. 

'Black,  Judgments  §§  397-406. 

"The  phrase  is  also  loosely  used  in  describing  absolute  conveyances 
which  equity  construes  as  a  mortgage,  and  trust  deeds  of  land  to  a  third 
person  to  secure  payment  of  a  debt. 
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equitable  as  distinguished  from  the  legal  interest  conferred  by  the 
common  law  type  of  mortgage  which,  even  in  the  lien  state  confers 
some  legal  rights  although  the  practical  consequence  of  it  is,  as  in 
the  case  of  the  common  law  mortgage,  to  secure  payment  of  the 
debt,  by  the  sale  of  the  property  held  subject  to  the  mortgage  and 
the  appropriation  of  the  proceeds  to  the  payment  of  the  debt. 

This  form  of  security  may  be  classified  into  the  equitable 
mortgage  or  lien  which  is  quasi-contractual  in  its  origin  and  the 
equitable  mortgage  which  is  based  on  consensus  or  agreement  of 
the  parties  to  it.  The  former  is  based  on  the  duty  and  power  of 
equity  to  compel  restitution  in  those  cases  where  the  property  of  one 
is  improved  or  added  to  by  another,  induced  by  fraud  or  mistake 
under  such  circumstances  as  to  entitle  him  to  equitable  relief." 
In  such  cases  the  relief  may  take  the  form  of  a  lien  imposed  by 
equity  on  the  property  improved  on  principles  analogous  to  the 
general  right  of  recovery  in  quasi-contract. 

The  latter  in  the  final  analysis  will  be  found  to  be  a  special 
application  of  the  doctrine  of  specific  performance  to  agreements 
to  give  security.  Equity  does  not  generally  enforce  contracts 
either  to  give  or  receive  a  loan  of  money. '^  While  the  damages 
for  breach  of  such  a  contract  may  be  inadequate,  the  inadequacy 
is  almost  directly  proportionate  to  the  probability  that  the  loan  may 
not  be  repaid  at  maturity.  Equity  therefore  in  this  as  in  many 
other  cases  refuses  its  relief  because  greater  injustice  may  result 
from  the  exercise  of  its  jurisdiction  than  would  result  from  leaving 
the  parties  to  their  rights  at  law.  Once,  however,  the  lender  has 
made  his  advance  to  the  borrower  relying  on  the  promise  of  the 
borrower  to  give  security,  equity  may  give  complete  relief  by  com- 
pelling specific  performance  of  the  promise.  There  can  be  no 
adequate  remedy  at  law  since  legal  damages  would  be  speculative 
depending  on  the  future  ability  of  the  debtor  to  pay  and  the  future 
need  and  value  of  the  security.  Equity  will  thus  compel  perform- 
ance of  the  agreement  to  give  security  regardless  of  its  particular 
form.     The  agreement  may  be  to  give  a  formal  mortgage  of  specific 

"MacGreal  v.  Taylor  (1897)  167  U.  S.  688,  17  Sup.  Ct.  961;  Coman  v. 
Lakey  (1880)  80  N.  Y.  345;  Miner  v.  Beekman  (1872)  50  N.  Y.  337; 
Perry  v.  Board  of  Missions  (1886)  102  N.  Y.  99,  6  N.  E.  116;  Bostwick  v. 
Beach  (1887)  105  N.  Y.  661.  12  N.  E.  22;  Lyons  Nat'l  Bank  v.  Shuler 
(1910)  199  N.  Y.  405,  92  N.  E.  800. 

"Bradford  etc.  R.  R.  v.  New  York  etc.  R.  R.  (1890)  123  N.  Y.  316, 
25  N.  E.  499;  and  see  Rogers  v.  Challis  (1859)  27  Beavan  175;  1  Ames. 
Cases  on  Equity,  61. 
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property  or  that  particular  land  or  property  will  be  held  by  the 
borrower  as  security  to  the  lender,  and  in  all  cases  the  ultimate 
relief  is  the  foreclosure  and  sale  of  the  property.  It  is  ui>on  the 
like  principle  that  a  mortgage  so  defectively  or  informally  executed 
as  not  to  operate  as  a  legal  mortgage  or  to  cover  property  intended 
to  be  described  in  it  may  be  made  effective  as  an  equitable  mort- 
gaged^ Underlying  the  defective  instrument  of  transfer  is  the 
agreement  that  some  specific  property  shall  be  mortgaged  and  it 
is  this  agreement  which  equity  specifically  enforces.^*  The  equitable 
mortgage  by  pledge  of  title  deeds  which  is  a  recognized  form  of 
equitable  security  in  England  rests  upon  a  similar  basis.  The 
equitable  right  to  security  is  recognized  and  enforced  because  the 
borrower  impliedly  agrees  that  the  land  described  in  the  pledged 
deed  shall  stand  as  security  for  his  debt.^^ 

The  agreement  may  be  informal, ^^''  and  in  New  York  at  least  it 
seems  to  be  settled  that  the  performance  by  the  lender  in  advancing 
his  money  is  sufficient  to  take  the  case  out  of  the  Statute  of 
Frauds."  On  settled  principles  of  equity  the  equitable  mortgage 
should  be  deemed  to  be  valid  and  enforceable  not  only  against  the 
equitable  mortgagor,  but  against  all  subsequent  transferees  of  the 
mortgaged  property  except  bona  Me  purchasers.  And  this  is  the 
rule  of  the  New  York  courts  with  respect  to  equitable  mortgages 
of  land^^  except  in  so  far  as  the  rules  of  common  law  are  modified 
by  the  recording  acts.  In  Mathews  v.  Daniaimnlle,^^  it  was  held 
that  a  contract  for  a  mortgage,  performance  to  be  contingent  upon 

"Defectively  executed  mortgage,  Hamilton  Trust  Co.  v.  Clemes  (1900) 
163  N.  Y.  423,  57  N.  E.  614. 

"See  Payne  v.  Wilson  (1878)  74  N.  Y.  348. 

"This  form  of  security  has  been  upheld  in  New  York.  See  Rockwell  v. 
Hobbev  (1844)  2  Sandf.  9;  but  cf.  Ebling  Brewing  Co.  z:  Gennaro  (A.  D. 
1919)  179  N.  Y.  Supp.  384.    See  14  Columbia  Law  Rev.  672. 

""Chase  v.  Peck  (1860)  21  N.  Y.  581. 

"Sprague  v.  Cochran  (1894)  144  N.  Y.  104,  38  N.  E.  1000;  Roberye  v. 
Winne  (1893)  71  Hun  172,  affirmed,  144  N.  Y.  709;  Smith  v.  Smith  (1891) 
125  N.  Y.  224.  26  N.  E.  259;  Ladd  v.  Stevenson  (1889)  112  N.  Y.  325,  19 
N.  E.  842;  Atlantic  Trust  Co.  v.  Holdsworth  (1901)  167  N.  Y.  532.  60 
N.  E.  1106. 

"Stoddard  v.  Hart  (1861)  23  N.  Y.  556;  Chase  v.  Peck  (1860)  21  N.  Y. 
581;  Payne  v.  Wilson  (1878)  74  N.  Y.  348;  United  States  Mortgage  & 
Trust  Co.  V.  Eastern  Iron  Co.  (1907)  120  App.  Div.  679,  105  N.  Y.  Supp. 
291;  Gurran  v.  Opperheimer  (1914)  164  App.  Div.  746,  150  N.  Y.  Supp. 
369;  People  ex  rel.  Mathews  v.  Woodruff  (1902)  75  App.  Div.  90,  77  N.  Y. 
Supp.  722. 

"See  Mathews  v.  Damainville  (1905)  100  App.  Div.  311,  91  N.  Y. 
Supp.  524. 
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a  future  event,  duly  reduced  to  writing  and  recorded,  will  not  be 
upheld  as  a  lien  against  purchasers  in  good  faith ;  that  the  record 
of  the  contract  did  not  operate  to  give  constructive  notice  of  the 
lien  since  it  was  not  a  conveyance  within  the  meaning  of  the 
recording  act.  Section  290,  sub-division  2,  of  the  New  York  Real 
Property  Law,  which  defines  conveyances  which  may  be  recorded, 
provides  that  a  conveyance  within  the  meaning  of  the  recording 
act  includes  "every  written  instrument  by  which  the  title  to  any 
real  property  may  be  affected".  The  precise  question  seems  not  to 
have  been  since  raised  in  the  courts  of  New  York,  and  in  view  of 
the  fact  that  it  has  not  reached  the  court  of  last  resort  and  that 
there  is  authority  favoring  a  different  view,^^  this  decision  cannot 
be  regarded  as  finally  disposing  of  the  question. 

The  equitable  mortgage  of  land  is  enforceable  against  the  mort- 
gagor and  an  attaching  or  levying  creditor  of  the  mortgagor.^"  It 
io  enforceable  against  all  subsequent  taker?  with  notice.-^  If  the 
mortgagee  goes  into  possession  with  the  consent  of  the  equitable 
mortgagor  he  may  set  up  his  equitable  mortgage  as  an  equitable 
defense  to  ejectment  by  the  mortgagee  whose  only  remedy  is  a  bill 
to  redeem  or  a  bill  for  an  accounting."  On  principle,  since  equi- 
table rights  cannot  generally  be  created  in  favor  of  a  volunteer,  it 
would  seem  that  an  equitable  mortgage  cannot  be  created  without 
consideration  or  to  secure  a  past  indebtedness  when  there  is  no 
agreement  for  extension,  or  forbearance  by  the  mortgagee.  This 
was  the  decision  in  Dcmpscy  v.  McKcnua.-^     In  this  respect  the 

'"Parkist  V.  Alexander  (1815)  1  John.  Ch.  394;  Hunt  v.  Johnson  (1859) 
19  N.  Y.  279;  Watkins  v.  Vrooman  (1S89)  51  Hun  175;  Todd  v.  Eighmie 
(1896)  4  App.  Div.  9,  38  N.  Y.  Supp.  3(M. 

^Tayne  v.  Wilson  (1878)  74  N.  Y.  348;  Hamilton  Trust  Co.  v.  Clemes 
(1900)  163  N.  Y.  423,  57  N.  E.  614;  United  Mortgage  &  Trust  Co.  v.  East- 
ern Iron  Co.  (1907)  120  App.  Div.  679,  105  N.  Y.  Supp.  291;  Curran  v. 
Opperhcimer  (1914)  164  App.  Div.  746,  150  N.  Y.  Supp.  369;  Matter  of 
Howe  (1828)  1  Pai<Te  125;  White  v.  Carpenter  (1830)  2  Paige  217,  269. 

""People  ex  rel.  Mathews  v.  Woodruff  (1902)  75  App.  Div.  90,  77  N. 
Y.  Supp.  722;  Matter  of  Howe  (1828)  1  Paige  125  (semble)  and  see  Sey- 
mour V.  McKinstrv  (1887)  106  N.  Y.  230,  12  N.  E.  348;  Bennett  v.  Murphy 
(1908)  123  App.  Div.  102,  108  N.  Y.  Supt).  231.  aff'd  195  N.  Y.  3?^;  Lvnch 
V.  Utica  Ins.  Co.  (1837)  18  Wend.  236;  Husted  v.  Ingraham  (1878)  75  N. 
Y.  251;  Sprague  v.  Cochran  (1894)  144  N.  Y.  104,  38  N.  E.  1000;  National 
Bank  of  Deposit  v.  Rogers  (1901)  166  N.  Y.  380,  390,  59  N.  E.  922. 

""Chase  v.  Peck  (1860)  21  N.  Y.  581  ;  and  see  Hubbell  v.  Moulson  (1873) 
53  N.  Y.  225;  Becker  v.  McCrea  (1908)  193  N.  Y.  423,  86  N.  E.  463. 

"(1897)  18  App.  Div.  200.  45  N.  Y.  Supp.  973.  See  also  Stoddard  v. 
Hart  (1861)  2i  N.  Y.  556;  Ladd  v.  Stevenson  (1889)  112  N.  Y.  325,  19  N.  E. 
842;  Rober>s  v.  Winne   (1893)  71  Hun.  172.  affirmed.  144  N.  Y.  709. 

In  Sullivan  v.  Corn  Exchange  Bank  (1912)  154  App.  Div.  292,  139  N.  Y. 
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equitable  mortgage  is  to  be  contrasted  with  the  lien  theory  of  the 
New  York  legal  mortgage.  Although  so  far  as  legal  rights  of  the 
mortgagee  in  New  York  are  concerned  he  is  treated  as  having  a 
mere  lien  without  any  of  the  incidents  of  legal  ownership  ascribed 
by  the  common  law  to  the  mortgagee,^*  he  is  nevertheless  deemed 
to  acquire  a  sufficient  legal  interest  in  the  mortgaged  property  by 
virtue  of  the  mortgage  conveyance  to  enable  the  mortgagor  to  make 
a  gift  of  the  mortgage  to  the  mortgagee,^^  and  it  is  well  settled 
that  a  valid  legal  mortgage  may  be  given  to  secure  a  past 
indebtedness  without  any  new  consideration  or  any  forbear- 
ance or  extension  of  the  debt  by  the  mortgagee,  and  such  a 
mortgage  will  rank  in  the  order  of  its  priority  over  subsequent 
liens  given  for  value.^*  Such  a  mortgage,  however,  does  not 
rank  as  a  purchaser  for  value  so  as  to  cut  off  prior  equities.-' 
The  distinction  appears  to  be  that  between  the  executed  gift  which 
equity  protects  when  it  is  once  vested  in  the  donee  and  the  execu- 
tory obligation  which  equity  does  not  generally  create  unless  con- 
sideration be  given  for  it. 

Exjuitable  mortgages,  like  other  equitable  claims,  rank  in  the 
order  of  their  priority  in  time,  whereas  the  equitable  mortgage  may 
be  cut  off  by  the  subsequent  legal  mortgage  for  value.  Since  the 
legal  mortgagee  having  acquired  a  legal  interest  in  the  mortgaged 
property  may  assert  the  rights  of  a  hoyia  fide  purchaser.-^ 

In  the  case  of  equitable  security  upon  personal  property  the 

Supp.  97,  it  was  said  that  no  new  consideration  was  required  to  support 
an  equitable  mortgage  to  secure  a  pre-existing  debt  and  the  case  of  Wheeler 
V.  Kirtland  (1873)  24  N.  J.  Eq.  552,  holding  contra,  was  criticised.  But  in 
Sullivan  v.  Corn  Exchange  Bank,  the  mortgage  was  duly  executed  although 
the  formal  obligation  intended  to  accompany  it  was  not  executed  until  a 
later  date,  it  could,  therefore,  be  upheld  as  a  legal  mortgage  given  to  secure 
a  pre-existing  debt. 

The  policy  of  the  law  in  New  York  is  not  to  create  new  equitable  rights 
without  consideration.  See  Alger  v.  Scott  (1873)  54  N.  Y.  14;  Parkley  v. 
Muller  (1914)  164  App.  Div.  351,  149  N.  Y.  Supp.  620. 

''Runyon  v.  Mersereau  (1814)  11  John.  534;  Kootright  v.  Cadv  (1860)  21 
N.  Y.  343;  Stoddard  v.  Hart  (1861)  23  N.  Y.  556;  Trimm  v.  Marsh  (1874) 
54  N.  Y.  599;  Odell  v.  Montross  (1877)  68  N.  Y.  499;  Barson  v.  Mulligan 
(1908)  191  N.  Y.  306,  84  N.  E.  75. 

"Bucklin  v.  Bucklin  (1864)  1  Abb.  App.  Cas.  242;  but  see  Welch  tv 
Graham  (1910)   124  N.  Y.  Supp.  945. 

''Young  V.  Guy  (1882)  87  N.  Y.  457;  Lehrenkrauss  v.  Bonnell  (1910) 
199  N.  Y.  240,  92  N.  E.  637. 

*^oung  V.  Guy  (1882)  87  N.  Y.  457. 

""Hubbell  V.  Hendirckson  (1903)  175  N.  Y.  175,  67  N.  E.  302;  Seymour 
r.  McKinstry  (1887)  106  N.  Y.  230,  12  N.  E.  348,  14  N.  E.  94;  Bogert  v. 
Bliss  (1896)  148  N.  Y.  194,  42  N.  E.  582. 
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New  York  decisions  have  not  adhered  so  strictly  to  principle  as  it 
has  been  worked  out  in  the  case  of  the  equitable  mortgage  of  land. 
In  the  absence  of  controlling  statutes  the  equitable  mortgage  of 
personal  property  should  be  subject  to  the  same  rules  as  equitable 
security  in  land.  This  is  the  result  reached  in  England  and  very 
generally  in  the  other  states  of  this  country,  but  by  a  series  of  deci- 
sions of  our  courts,  and  by  legislation,  the  rule  of  the  equitable  mort- 
gage as  applied  to  land  has  been  extensively  modified  in  its  applica- 
tion to  personal  property.  The  equitable  mortgage  of  chattels  is 
recognized  in  New  York  as  creating  no  legal  rights  but  as  confer- 
ring on  the  mortgagee  the  right  in  equity  to  demand  of  the 
mortgagor  the  benefit  of  the  security  agreed  to  be  given. 

Questions  as  to  this  form  of  security  have  most  frequently 
arisen  in  connection  with  the  so-called  mortgage  of  after  acquired 
property.  It  is  the  settled  rule  of  the  common  law  that  a  grant 
of  chattels  of  which  the  grantor  had  neither  title  nor  possession 
at  the  time  of  grant  passes  no  interest  to  the  grantee  even  though 
the  grantor  subsequently  acquires  the  chattels  described  in  the 
instrument  of  transfer.  Thus  there  can  be  no  present  sale  or 
mortgage  of  after  acquired  property  effective  to  pass  any  legal 
interest  to  the  vendee  or  mortgagee.-"  Such  a  mortgage,  however, 
may  operate  as  an  implied  contract  to  sell  or  give  a  mortgage,  and 
thus  be  brought  within  the  principle  already  discussed  of  a  lien 
growing  out  of  agreement  specifically  enforceable  in  equity,  against 
both  the  promisor  and  subsequent  creditors  and  purchasers  with 
notice. 

This  doctrine  was  established  in  Holroyd  v.  Marshdl,^^  which 

*An  exception  to  this  rule  of  common  law  is  the  anomalous  doctrine  of 
potential  property,  such  as  crops  not  yet  grown  or  the  increase  of  animals 
not  yet  in  esse,  title  to  which  may  be  passed  by  a  grant  or  contract  of  sale 
made  in  advance  of  the  physical  existence  of  the  subject  of  grant  or  sale. 
Grantham  v.  Hawley  (1615)   Hobart  132. 

A  mortgage  of  potential  chattels  not  actually  in  existence,  therefore, 
passes  a  legal  interest  to  the  mortgagee  who  may  maintain  a  legal  posses- 
sory- action  for  the  chattels  when  they  come  into  existence,  Rochester  v. 
Rasey  (1894)   142  N.  Y.  570,  Z7  N.  E.  632. 

By  Section  86  of  the  New  York  Uniform  Sales  Act  it  is  provided  that 
when  the  parties  purport  to  effect  a  present  sale  of  future  goods  the  agree- 
ment operates  as  a  contract  to  sell  goods.  This  section  is  generally  con- 
sidered to  have  abolished  the  doctrine  of  sales  of  potential  goods,  but  Sec- 
tion 155  of  the  Sales  Act  expressly  provides  that  the  Uniform  Sales  Act 
does  not  apply  to  mortgages,  so  that  an  effective  legal  mortgage  on  potential 
goods  may  apparently  still  be  made  in  New  York  although  it  would  not  be 
possible  under  Section  86  to  make  a  present  sale  of  such  property. 

"'(1862)   10  H.  L.  Cas.  191. 
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has  been  generally  followed  as  sound  law.^^  In  New  York  the 
doctrine  was  recognized  in  McCaffray  v.  Woodin^^  when  the  ques- 
tion arose  between  the  parties  to  the  agreement,  and  in  Wisner  v. 
Ocumpaugh^^  when  the  lien  was  enforced  against  a  purchaser  with 
notice,  and  in  Coats  v.  DonnelP*  when  the  lien  was  'upheld  against 
creditors.  In  Kribbs  v.  Alvord^^  the  doctrine  was  fully  developed 
in  accordance  with  principle.  In  this  case  a  mortgage  was  given 
by  the  plaintiff's  lessee  to  the  plaintiff  on  chattels,  which  might 
thereafter  be  placed  on  the  leased  premises  by  the  lessee,  as 
security  for  the  rent.  The  mortgage  was  duly  recorded  as  a  mort- 
gage of  chattels.  Thereafter  the  lessee  brought  chattels  upon  the 
leased  premises  which  he  subsequently  sold  to  the  defendants.  In 
an  action  brought  by  the  plaintiff  to  impress  the  mortgage  lien 
upon  the  after  acquired  chattels,  it  was  held  that  the  plaintiff  could 
succeed.  The  court  held  that  although  the  mortgage  did  not 
operate  on  the  legal  title  to  the  after  acquired  chattels,  it  could 
be  supported  as  an  agreement  for  security  conferring  equitable 
rights  on  the  mortgagee.     The  court  said : 

"Invalidity  at  law  imports  nothing  more  than  that  a  mortgage 
of  property  thereafter  to  be  acquired  is  ineffectual  as  a  grant  to 
pass  the  legal  title.  A  court  of  equity,  in  giving  effect  to  such  a 
provision,  does  not  put  itself  in  conflict  with  that  principle.  It 
does  not  hold  that  a  conveyance  of  that  which  does  not  exist 
operates  as  present  transfer  in  equity,  any  more  than  it  does  in 
law.  But  it  construes  the  instrument  as  operating  by  way  of 
present  contract  to  give  a  lien,  which,  as  between  the  parties,  takes 
eft'ect  and  attaches  to  the  subject  of  it  as  soon  as  it  comes  into 
the  ownership  of  the  party.  Such  we  deem  the  rule  to  be  in 
equity  in  this  State."^^" 

The  fact  that  the  defendant  had  no  actual  notice  of  the  mortgage 
and  had  purchased  the  property  in  good  faith,  the  court  deemed 
immaterial  since  the  mortgage  was  recorded  and  the  purchasers 
from  the  mortgagor  were  "therefore  chargeable  with  constructive 

^'Glenn,  Creditors'  Rights.  §  263.     See  also  an  article  by  Professor  Willis- 
ton.  19  Harvard  Law  Rev.  557. 

"(1875)  65  N.  Y.  459;  Deeley  v.  Dwight  (1892)   132  N.  Y.  59,  30  N. 

E.  258. 

"(1877)  71  N.  Y.  113. 

"^(1883)  94  N.  Y.  168  (lien  on  future  bank  account).  See  also  Hasted  v. 
Ingraham   (1878)  75  N.  Y.  251. 

"(1890)  120  N.  Y.  519,  24  N.  E.  811. 

"(a) Kribbs  v.  Alford,  supra,  at  p.  524. 
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notice  and  the  lien  of  the  plaintiff  is  not  affected  by  their  failure 
to  find  the  mortgage.'"  This  case  would  seem  to  have  established 
the  equitable  mortgage  of  chattels  in  New  York  on  the  same  basis 
as  the  equitable  mortgage  of  realty,  subject  only  to  the  require- 
ment of  the  chattel  mortgage  recording  act  that  such  a  mortgage 
must  be  filed  in  order  to  give  it  validity  against  purchasers  in  good 
faith  and  creditors. 

Kribbs  v.  Ahord  was  followed  by  the  decision  in  Rochester  v. 
Rasey,^"  which  has  had  a  far  reaching  effect  upon  the  doctrine  of 
the  equitable  mortgage  of  chattels  in  New  York.  In  this  case  the 
plaintiff  brought  an  action  for  the  conversion  of  chattels  which  he 
had  purchased  at  a  judgment  creditor's  sale.  The  defendant 
claimed  the  same  chattels  under  a  chattel  mortgage  covering  after 
acquired  chattels,  which  he  had  taken  into  possession  claiming 
under  his  mortgage.  The  court  held  that  the  plaintiff  was  entitled 
to  recover,  resting  its  decision  on  three  grounds :  ( 1 )  that  the 
action  was  at  law  with  respect  to  the  "strictly  legal  rights  of  the 
two  contending  creditors"  and  that  the  defendant  could  not,  there- 
fore, in  such  an  action  set  up  equitable  rights  to  the  property ; 
(2)  that  the  equitable  mortgage  only  had  validity  as  between  the 
parties  to  the  contract,  citing  Kribbs  v.  Alvord^''  as  authority,  and, 
hence,  it  could  not  be  set  up  against  a  levying  creditor  of  the  mort- 
gagor;  (2))  that  the  statute  provides  for  filing  a  chattel  mort- 
gage as  "a  substitute  for  an  immediate  delivery  or  an  actual 
and  continued  change  of  possession  of  the  things  mortgaged", 
and  that  such  provision  must  be  deemed  to  exclude  the  idea 
of  a  chattel  mortgage  upon  non-existent  things  or  that  such 
an  instrument  could  operate  to  defeat  the  lien  of  an  attach- 
ing or  execution  creditor.  The  first  two  of  these  grounds 
of  decision  were  ob\nously  untenable.  The  equitable  defense  had 
been  authorized  by  Section  507  of  the  Code  of  Civil  Procedure 
for  many  years,  before  the  decision  in  this  case.  An  equitable 
mortgage  as  a  defense  to  a  possessory  action  had  previously  actually 
been  pleaded  successfully  in  the  case  both  of  land^*  and  of  chattels.^' 
Kribbs  v.  Alvord*^  did  more  than  determine  the  validity  of  the 
equitable  mortgage  of  after  acquired  chattels  between  the  parties 

"(1894)   142  N.  Y.  570,  Z7  X.  E.  632. 
"Supra,  footnote  35. 
"Chase  v.  Peck  (1860)  21  N.  Y.  581. 

nVisner  z:  Ocumpaugh  (1877)  71  N.  Y.  113;  Coman  v.  Lakey  (1880) 
80  N.  Y.  345. 

*''Supra,  footnote  35. 
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to  the  mortgage.  It  actually  impressed  the  lien  of  the  equitable 
mortgage  on  the  mortgaged  property  in  the  hands  of  a  purchaser 
in  good  faith  who  was  affected  with  constructive  notice  only  because 
the  mortgage  had  been  recorded.  The  objection  that  the  equitable 
mortgage  of  after  acquired  property  was  not  within  the  chattel 
mortgage  recording  act  presented  an  arguable  question,  although 
it  had  been  decided  in  the  negative  in  Kribbs  v.  Alvord  since  the 
court  had  held  in  that  case  that  the  mortgage  of  after  acquired 
goods  wa's  within  the  recording  acts  and  that  the  record  of  it  was 
constructive  notice  to  subsequent  purchasers.  That  there  should 
be  any  distinction  in  the  policy  of  the  recording  act  or  in  principle 
between  the  rights  of  the  de  facto  innocent  purchaser  and  the 
creditor  in  the  case  of  a  recorded  mortgage  of  future  goods  does 
not  seem  open  to  question.  One  who  in  good  faith  has  advanced 
his  money  in  the  purchase  of  chattels  in  the  possession  of  the  mort- 
gagor certainly  should  not  be  in  any  worse  position  than  the  levying 
creditor  who  has  made  no  advance  on  the  faith  of  them.  That  the 
purchaser  who  has  bought  in  good  faith  should  be  chargeable  with 
notice  of  the  record  of  the  mortgage  of  future  chattels  and  should 
be  subject  to  the  mortgage,  but  that  such  a  mortgage  should  not  be 
valid  and  enforceable  against  an  attaching  creditor  is  a  curious 
legal  incongruity. 

Neither  Kribbs  v.  Alvord*'^  nor  Rochester  v.  Rasey*^  has  been 
overruled ;  they  have  both  been  repeatedly  cited  by  the  New  York 
courts  with  approval  and  they  are  apparently  both  law  in  New 
York.  It  follows  that  the  mortgage  of  future  goods,  if  duly 
recorded  in  accordance  with  the  chattel  mortgage  law  is  valid  and 
enforceable  against  subsequent  purchasers  whether  with  or  without 
actual  notice  since  the  recordation  of  the  mortgage  is  notice  to 
purchasers.*^ 

But  such  a  mortgage  even  though  recorded  will  have  no  validity 
against  creditors  who  have  acquired  a  lien  by  levy  or  through 
receivership  or  bankruptcy  proceedings.** 

"Supra,  footnote  35. 

"Supra,  footnote  36. 

"See  Duffus  v.  Bangs  (1890)  122  N.  Y.  423,  25  N.  E.  980;  Central  Trust 
Co.  V.  West  India  Imp.  Co.  (1901)  169  N.  Y.  314,  62  N.  E.  387. 

**Titusville  Iron  Co.  v.  Citv  of  New  York  (1912)  207  N.  Y.  209.  100 
N.  E.  806;  Zartman  v.  First  Nat'l.  Bank  (1907)  189  N.  Y.  267,  82  N.  E. 
127;  Mathews  v.  Hardt  (1903)  79  App.  Div.  570,  80  N.  Y.  Supp.  462. 
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If  the  reasoning  of  Rochester  v.  Rasey  be  accepted,  that  the 
real  vice  of  the  mortgage  of  after  acquired  chattels  is  that  it  con- 
flicts with  the  policy  of  the  recording  act  since  that  act  con- 
templates only  mortgages  of  existing  chattels  it  would  seem 
to  follow  that  an  agreement  for  security  on  a  existing  chattel 
or  other  equitable  lien  on  chattels  could  be  recorded  as  a  mort- 
gage or  conveyance"  intended  to  operate  as  a  mortgage" 
within  the  meaning  of  Section  230  of  the  New  York  Lien  Law 
and  would  be  valid  and  enforceable  against  both  purchasers  with 
notice  and  levying  creditors.*' 

It  would  also  follow  that  equitable  liens  which  are  quasi- 
contractual  in  origin  and  therefore  not  within  the  chattel  mortgage 
recording  act  would  be  valid  against  creditors  of  the  mortgagor 
even  though  not  recorded.  A  striking  example  is  to  be  found  in 
Coman  v.  Lakey*^  which  although  decided  long  before  Rochester 
V.  Rasey  is  not  necessarily  affected  by  the  later  decision.  In  that  case 
the  defendant  took  a  purchase  money  chattel  mortgage  from  a  cor- 
poration which  under  the  then  existing  statute  had  no  power  to  give 
a  chattel  mortgage  in  consequence  of  which  the  mortgage  was  held 
to  be  void.  Thereafter  the  plaintiff  became  a  purchaser  of  the 
chattels  at  a  judgment  creditor's  sale,  after  which  the  defendant 
took  possession  of  the  chattels  claiming  under  his  mortgage.  In 
an  action  brought  to  recover  for  his  conversion  of  the  chattels,  it 
was  held  that  the  defendant  had  a  good  equitable  defense  founded 
on  his  equitable  lien  based  on  his  right  to  restitution  of  the  chattels 
when  the  mortgage  failed.  Thus  the  opposite  result  was  reached 
■from  that  reached  in  Rochester  v.  Rasey,  but  distinguishable  from 
it  on  the  ground  that  the  lien  not  arising  from  agreement  of  the 
parties,  but  by  operation  of  law  was  not  within  the  requirements 
of  the  recording  act,  or  invalidated  by  it. 

A  similar  question  may  be  raised  with  respect  to  agreements  to 
pledge  either  present  or  future  chattels  when  the  chattels  remain  in 
the  possession  of  the  pledgor.  Such  agreements  when  taken  as 
security  for  advances  made  are  deemed  to  create  equitable  liens  as 
between  the  parties  which  would  entitle  the  lender  to  a  specific 
pledge  of  the  chattels  referred  to  in  the  agreement.*^     Such  agree- 

"Husted  V.  Ingraham  (1878)  75  N.  Y.  251;  Kribbs  v.  Alford  (1890)  120 
N.  Y.  519,  24  N.  E.  811. 

**(1880)  80  N.  Y.  345. 

"Sexton  V.  Kessler  (1911)  225  U.  S.  90,  32  Sup.  Ct.  657  (appeal  South- 
em  Dist.  of  N.  Y.)  ;  Parshall  v.  Egger  (1873)  54  N.  Y.  18. 
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ments  are  deemed  to  give  the  lender  a  license  to  possess  himself  of 
the  chattels  and  his  possession  once  effected  may  be  maintained 
against  levying  creditors,  even  though  a  substantial  period  of  time 
has  elapsed  between  the  date  of  the  agreement  and  the  time  of 
taking  possession.** 

A  delivery  of  the  chattels  under  such  an  agreement  by  the 
borrower  to  the  lender  cannot,  therefore,  be  construed  as  in  fraud 
of  creditors.*^  Such  agreements  are  obviously  not  intended  to 
operate  as  chattel  mortgages  and  it  has  been  held  that  they  are  not 
within  the  meaning  of  the  chattel  mortgage  recording  law,  requiring 
instruments  intended  to  operate  as  chattel  mortgages  to  be  recorded 
in  order  to  give  them  validity  against  levying  creditors  if  the  trans- 
fer of  possession  of  the  mortgaged  chattels  to  the  creditor  be  not 
"immediate."^^ 

From  this  it  would  follow  as  a  matter  of  technical  legal  reasoning 
that  an  unrecorded  agreement  to  pledge  specific  chattels  given  for 
advances  made  would  be  valid  and  enforceable  against  levying 
creditors  and  of  course  purchasers,  a  result  so  inconsistent  with  the 
policy  of  the  law  as  announced  in  Rochester  v.  Rasey  and  applied 
in  cases  following  it  that  courts  may  be  expected  to  avoid  that 
result  whenever  the  precise  question  arises.^^ 

Upon  the  same  reasoning  the  equitable  mortgage  on  other  forms 
of  property  than  chattels  not  within  the  purview  of  the  chattel 
mortgage  recording  act,  the  validity  of  which  is  consequently 
not  dependent  upon  recording,  may  be  expected  to  be  valid  and 
enforceable   both   against    purchasers   with   notice    and    creditors. 

"Parshall  v.  Egger  (1873)  54  N.  Y.  18. 

'''Hickok  V.  Cowoerthwait  (1913)  210  N.  Y.  137,  103  N.  E.  1111;  Sexton 
V.  Kessler  (1911)  225  U.  S.  90,  32  Sup.  Ct.  657. 

""Parshall  v.  Egger  (1873)  54  N.  Y.  18.  23. 

"Another  question  arising  from  the  doctrine  of  Rochester  v.  Rasey 
that  the  mortgage  of  future  goods  is  in  conflict  with  the  policy  of  the 
chattel  mortgage  recording  act,  is  the  effect  of  the  mortgagee's  taking 
possession  of  the  after  acquired  chattels  some  time  after  they  have  been 
acquired  by  the  mortgagor.  In  the  case  of  a  mortgage  of  existing  chattels 
when  the  mortgage  is  not  recorded,  such  subsequent  taking  of  possession 
will  not  give  the  mortgage  validity  as  against  then  existing  creditors. 
Stephens  v.  Perrine  (1894)  143  N.  Y.  476,  39  N.  E.  11;  cf.  Castleman  v. 
Mayer  (1900)  55  App.  Div.  515,  67  N.  Y.  Supp.  229;  as  reviewed  and 
explained  in  Castleman  v.  Mayer  (1901)  168  N.  Y.  354,  61  N.  E.  282; 
but  the  Federal  Court  (Northern  Dist.  of  N.  Y.)  has  lately  held  that 
the  equitable  mortgage  of  after  acquired  chattels  when  recorded  confers 
on  the  mortgagee  a  right  of  self  help  to  take  possession  of  the  chattels 
which  if  exercised  will  give  the  mortgage  vahdity  against  the  mortgagor 
in  bankruptcy.  In  Re  Roseboom  (1918)  253  Fed.  136;  but  cf.  Mathews 
V.  Hardt  (1903)   79  App.  Div.  570. 
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This  we  have  already  noted  is  the  result  in  the  case  of  the  equitable 
mortgage  of  land.     This  should  also  be  the  rule  in  the  case  of 
mortgages  or  liens  on  present  or  future  book  accounts,  choses  in 
action  or  other  intangibles  not  embraced  by  the  term  "chattels." 
That  an  equitable  lien  is  created  by  the  assignment  of  future  book 
accounts  is  the  law  of  New  York."     This  lien  attaches  to  the  chose 
in  action  in  the  hands  of  purchasers  since  the  assignee  of  the  chose 
in  action  in  New  York  takes  subject  to  collateral  equities."     It 
should  follow  that  an  unrecorded  mortgage  of  future  book  accounts 
is  valid  and  enforceable  against  creditors  of  the  mortgagor.     This 
seems  to  be  the  effect  of  certain  New  York  decisions,"  and  it  is  the 
rule  of  the  Federal  Courts  sitting  in  the  New  York  districts  and 
applying  the  local  law  of  security  in  bankruptcy  cases."     Especially 
noteworthy  was  the  case  of  Sexton  v.  Kcssler^^  in  which  it  was 
held  that  an  unrecorded    agreement    to    pledge    specified    after- 
acquired  securities,  which  were  retained  by  the  borrower,  entered 
into  more  than  four  months  before  bankruptcy,  created  an  equitable 
lien  in  favor  of  the  lender,  and  that  delivery  of  the  securities  to  the 
lender  by  the  borrower  within  four  months  of  bankruptcy  did  not 
constitute  an  unlawful  preference  within  Section  60  of  the  Bank- 
ruptcy Act.     The  decision  in  this  case  was  followed  by  an  amend- 
ment in  1916,  to  Section  230  of  the  New  York  Lien  Law,  so  as  to 
render  invalid  as  to  creditors,  a  mortgage  or  pledge  or  lien  upon 
stocks    or    bonds    unless    the    mortgage    or    lien    be    recorded 
or   the   stocks   or   bonds    pledged,   be    delivered   to    the   pledgee 
on  the  day  the  loan  is  advanced  or  made.     This  amendment,  how- 
ever, left  undisturbed  the  law  affecting  agreements  to  pledge  choses 
in  action  or  other  intangibles,  excluding  stocks  or  bonds,  as  it  of 
course  left  unaffected  agreements  for  the  pledge  of  chattels. 

The  doctrine  of  Rochester  v.  Rasey  is  still  further  complicated 
by  the  doctrine  of  the  New  York  Courts  that  the  retention  of  mort- 
gaged chattels  by  the  mortgagor,  even  when  the  mortgage  is 

"Field  V.  The  Mayor,  Etc.,  of  New  York  (1852)  6  N.  Y.  179. 

"Central  Trust  Co.  v.  West  India  Improvement  Co.  (1901)  169  N.  Y. 
314;  62  N.  E.  387;  Owen  v.  Evans  (1892)  134  N.  Y.  514,  31  N.  E.  999. 

""Hovey  v.  Elliott  (1890)  118  N.  Y.  124,  23  N.  E.  475;  McNeeley  v. 
Welz  (1901)  166  N.  Y.  124,  59  N.  E.  697;  MacDonnell  v.  Buffalo,  Etc.,  Co. 
(1908)  193  N.  Y.  92,  85  N.  E.  801. 

''Greey  v.  Dockendorff  (1913)  231  U.  S.  513,  34  Sup.  Ct.  166;  In  re 
Imperial  Textile  Co.  (1917)  239  Fed.  775;  Young  v.  Upson  (1902)  115 
Fed.  192. 

"(1912)  225  U.  S.  90,  32  Sup.  Ct.  657. 
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recorded,  with  a  power  on  the  part  of  the  mortgagor  to  sell  the 
mortgaged  chattels  for  his  own  benefit,  is  fraudulent  and  void  as  to 
creditors.^''  This  doctrine  although  frequently  criticized  and  dis- 
credited in  many  states  is  firmly  entrenched  in  New  York.  It 
operates  not  only  to  render  the  mortgage  of  existing  chattels  unen- 
forceable against  creditors  of  the  mortgagor  but  combined 
with  the  doctrine  of  Rochester  v.  Rasey  it  makes  im- 
possible the  giving  of  any  general  lien  or  charge  on  a  shift- 
ing stock  of  goods  which  is  a  well  established  form  of  security 
under  the  English  law  and  in  many  of  our  states.  It  is  to  be 
observed  that  the  doctrine  that  the  power  of  sale  by  the  mortgagor 
for  his  own  benefit  renders  the  mortgage  void  as  to  creditors,  has  no 
application  under  the  New  York  decisions  when  the  power  is  to 
sell  for  the  benefit  of  the  mortgagee  and  to  account  to  him  for  the 
proceeds."®  Nor  does  it  apply  when  the  agreement  is  that  the 
mortgagor  shall  sell  the  mortgaged  chattels  and  give  a  new  mortgage 
to  the  original  mortgagee  on  goods  purchased  with  the  proceeds,"® 
although  under  the  doctrine  of  Rochester  v.  Rasey  such  an  agree- 
ment with  respect  to  after-acquired  chattels  would  have  no  validity 
against  levying  creditors.  It  is  thus  probable  that  without  the 
decision  of  Rochester  v.  Rasey  our  courts  would  have  worked  out  a 
doctrine  supporting  the  validity  of  the  general  lien  as  a  floating 
charge  on  a  shifting  stock  of  merchandise.  A  commercial  com- 
munity could  not  long  be  deprived  of  so  useful  a  legal  device  and 
an  effort  was  made  to  supply  it  by  Section  45  of  the  New  York 
personal  property  law  adopted  in  1911. 

This  statute  authorized  the  creation  of  a  general  lien  or  floating 
charge  upon  merchandise  including  after-acquired  chattels,  to 
secure  the  payment  of  advances  or  commissions  or  other  charges 
covered  by  the  agreement  for  a  lien,  providing  that  such  lien  shall 
be  valid  against  creditors  provided  certain  formalities  are  observed, 

"Griswold  V.  Sheldon  (1851)  4  Comstock  N.  Y.  581;  Gardner  v.  Mc- 
Ewen  (1859)  19  N.  Y,  123;  Hangen  v.  Hachemeister  (1889)  114  N.  Y. 
566,  21  N.  E.  1046;  Mandeville  v.  Averv  (1891)  124  N.  Y.  376.  26  X.  E. 
951 ;  Skilton  v.  Codington  (1906)  185  N.  Y.  80.  90.  77  N.  E.  790;  Zartman  v. 
First  Nat'l.  Bank  (1907)  189  N.  Y.  267,  82  N.  E.  127;  Pfeiffer  v.  Roe  (1905) 
108  App.  Div.  54,  95  N.  Y.  Supp.  1014;  Titusville  Iron  Co.  v.  City  of  New 
York  (1912)  207  N.  Y.  203,  100  N.  E.  806. 

^Conkling  v.  Shelley  (1863)  28  N.  Y.  360;  Miller  v.  Lockwood  (1865) 
32  N.  Y.  293;  Skilton  v.  Codington  (1903)  86  App.  Div.  166,  83  N.  Y. 
Supp.  351. 

"Brackett  v.  Harvey  (1883)  91  N.  Y.  214;  Preston  v.  Southwick  et  al, 
(1889)  115  N.  Y.  139,  150.  21  N.  E.  1031;  Karst  v.  Gane  (1893)  136  N.  Y. 
316,  32  N.  E.  1073;  In  re  Purtell  (1914)  215  Fed.  191,  194. 
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the  most  important  of  which  are  the  posting  and  maintenance  of  a 
notice  of  the  lien  on  the  premises  where  the  merchandise  is  located 
and  the  filing  of  a  notice  of  the  lien  containing  certain  detailed 
information,  in  the  office  for  filing  chattel  mortgages.  The  statute 
contemplates  the  sale  of  the  merchandise  by  the  borrower  who  is 
authorized  to  retain  possession  since  it  provides  for  the  acquisition 
of  a  lien  upon  accounts  receivable  resulting  from  the  sale  of  the 
merchandise.  The  section  may,  therefore,  be  presumed  to  do  away 
with  the  rule  that  retention  of  possession  by  the  mortgagor  with 
power  of  sale  for  his  own  benefit  is  fraudulent  as  to  creditors, 
providing  all  the  formalities  required  by  the  section  are  complied 
with.  The  filing  provisions  are  cumbersome  and  onerous  and  the 
privilege  aflForded  by  the  statute  has  not  been  extensively  used. 

In  any  discussion  of  the  equitable  mortgage  in  New  York  refer- 
ence should  be  made  to  a  form  of  security  customarily  used  by 
commercial  bankers  and  known  as  the  "trust  receipt".  The  prac- 
tice has  grown  up  especially  in  New  York  for  the  banker,  who  has 
accepted  drafts  with  bill  of  lading  attached  for  account  of  a  con- 
signee or  importer  of  merchandise,  to  deliver  the  merchandise  to 
the  consignee  or  importer  in  advance  of  the  payment  of  the  draft. 
On  making  the  delivery  the  banker  takes  a  "trust  receipt"  from  the 
importer  whereby  he  undertakes  to  hold  the  merchandise  in  trust 
for  the  banker,  with  power  in  the  importer  to  sell  it  or  manufac- 
ture and  sell  it  and  account  for  the  proceeds  to  the  banker.  By  this 
procedure  payment  of  the  draft  is  provided  for  from  the  proceeds 
of  the  merchandise,  which  the  banker,  upon  familiar  principles,  held 
as  security  for  the  draft  on  its  acceptance.  The  transaction  bears 
certain  superficial  resemblances  to  the  chattel  mortgage  or  condi- 
tional sale,  but  it  is  distinguishable  from  both  in  its  peculiar  origin 
in  a  particular  type  of  mercantile  transaction  as  well  as  by  its  form. 
Accordingly,  it  is  held  that  such  a  transaction  is  not  within  the 
recording  acts  applicable  to  chattel  mortgages  and  conditional 
sales,  and  that  the  banker's  lien  although  not  recorded  and  although 
it  is  not  coupled  with  possession  of  the  merchandise,  is  superior  to 
the  claims  and  liens  of  creditors  or  purchasers  with  notice.*" 

A  brief  summary  of  the  present  New  York  law  as  indicated  by 
the  decisions  which  have  been  discussed,  will  serve  to  emphasize 

~Moors  V.  Kidder  (1887)  106  N.  Y.  32,  12  N.  E.  818;  National  Bank  of 
Deposit  V.  Rogers  (1901)  166  N.  Y.  380,  59  N.  E.  922;  Drexel  v.  Pease 
(1892)  133  N.  Y.  129,  30  N.  E.  732;  Charavay  &  Bodvin  v.  York  Silk  Mfg. 
Co.  (1909)  170  Fed.  819. 
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the  lack  of  harmony  in  the  law  with  respect  to  the  so  called  equit- 
able mortgage  or  lien. 

1.  The  equitable  mortgage  of  land  is  valid  and  enforceable 
against  creditors  of  the  mortgagor  and  purchasers  with  notice  from 
the  mortgagor,  but  apparently  if  recorded  it  is  not  within  the 
recc-ding  act  and  its  record  will  therefore  not  be  constructive 
notice  if  it  is  in  the  form  of  a  contract  to  give  a  mortgage. 

2.  The  equitable  mortgage  of  chattels,  including-  the  mortgage 
of  after  acquired  chattels,  is  valid  and  enforceable  against  pur- 
chasers from  the  mortgagor  with  notice  and  when  recorded,  the 
record  is  constructive  notice  to  purchasers. 

3.  The  mortgage  of  after  acquired  chattels,  although  recorded, 
is  not  valid  against  attaching  or  levying  creditors  or  the  trustee  in 
bankruptcy  of  the  mortgagor  although  an  equitable  mortgage 
on  existing  chattels  may  be  upheld  against  creditors  if  properly 
recorded. 

4.  Agreements  to  pledge  existing  or  future  chattels,  where  the 
pledgor  retains  possession  of  the  chattels,  create  equitable  liens 
which  are  not  within  the  recording  acts  and  so  far  as  judicial 
decisions  and  judicial  reasoning  now  indicate  the  rule,  they  are 
valid  against  both  purchasers  with  notice  and  creditors  of  the 
mortgagor. 

5.  Equitable  liens,  quasi-contractual  in  character,  although  not 
recorded,  are  valid  and  enforceable  against  all  subsequent  takers 
from  the  mortgagor,  both  creditors  and  purchasers  except  bona 
fide  purchasers. 

6.  The  equitable  mortgage  of  choses  in  action  or  other  intang- 
ibles, present  or  future,  need  not  be  recorded  and  they  are  valid 
and  enforceable  against  creditors  and  against  purchasers  with  or 
without  notice  (unless  the  subject  of  mortgage  is  a  negotiable 
security).  The  single  exception  is  found  in  the  case  of  stocks  and 
bonds  which  must  be  delivered  to  the  lender,  or  the  mortgage  or 
the  lien  recorded  in  order  to  give  it  validity  against  creditors  of 
the  mortgagor. 

7.  The  lien  by  trust  receipt,  given  to  one  who  has  accepted  a 
draft  with  bill  of  lading  attached  covering  the  chattel  described  in 
the  receipt,  need  not  be  recorded  nor  need  the  creditor  retain  pos- 
session of  the  chattels  which  are  subject  of  the  lien  and  it  is  valid 
and  enforceable  against  creditors  and  against  purchasers  with 
notice. 
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8.  There  is  no  provision  under  the  New  York  law  for  a  gen- 
eral lien  or  floating  charge  on  a  shifting  stock  of  merchandise 
except  under  the  cumbersome  provisions  of  Section  45  of  the  Per- 
sonal Property  Law. 

In  a  commercial  community  the  equitable  lien  or  charge  is  of 
•constantly  increasing  importance.  With  rights  of  general  creditors 
properly  protected  as  they  are  in  New  York  by  an  adequate  record- 
ing system  there  would  seem  to  be  no  reason  why  such  a  lien 
should  not  be  deemed  capable  of  being  recorded  and  when  recorded 
be  fully  upheld  and  protected.  In  any  event  the  curious  inconsist- 
encies and  complications  of  the  law  relating  to  such  security  call  for 
comprehensive  reform  and  unification. 

Harlan  F.  Stone 
Columbia  Law  School 


STOCK  DIVIDENDS,  DIRECT  TAXES,  AND  THE 
SIXTEENTH  AMENDMENT 

Eisner  v.  Macomber 

By  the  familiar  five-to-four  vote,  the  Supreme  Court  held  in 
Eisner  v.  Macomber^  that  Congress  may  not  tax  stock  dividends 
as  income.  Only  Mr.  Justice  Brandeis  and  Mr.  Justice  Clarke 
thought  that  stock  dividends  really  are  income,  and  possibly  even 
they  did  not  go  quite  so  far.  They  had  agreed  in  Towne  v.  Eisner* 
that  the  word  "income"  in  an  Act  of  Congress  should  not  be 
taken  to  include  a  stock  dividend.  They  acquiesced  in  the  analysis 
that  a  stock  dividend  is  nothing  but  a  rearrangement  of  the 
indicia  of  what  is  already  capital  to  the  stockholder.  As  Mr. 
Justice  Holmes  put  it:  "In  short,  the  corporation  is  no  poorer 
and  the  stockholder  is  no  richer  than  they  were  before."'  Hypo- 
thetically  conceding  that  the  stockholder  may  gain  some  advantage 
from  the  change,  the  acute  Justice  pointed  out  that  it  was  not 
worth  the  value  of  the  dividend.  He  left  the  door  open,  how- 
ever, for  a  more  liberal  interpretation  of  "incomes"  as  used  in  the 
Constitution,*  So  Mr,  Justice  Brandeis  and  Mr.  Justice  Clarke 
very  likely  go  no  further  in  Eisner  v.  Macomber  than  to  insist  that 
a  stock  dividend  is  so  much  like  other  things  held  to  be  taxable 
income  that  Congress  should  be  allowed  to  put  it  in  the  same 
category. 

Mr.  Justice  Holmes  and  Mr.  Justice  Day  rest  their  dissent 
on  somewhat  different  grounds.  They  thought  it  unnecessary  to 
establish  that  a  stock  dividend  may  properly  be  called  "income" 
in  order  to  render  it  taxable  by  Congress  without  apportionment 
among  the  states  according  to  population.  No  one  doubts  that 
stock  dividends  are  taxable  by  Congress  as  well  as  by  the  states. 
But  if  a  tax  on  stock  dividends  is  a  direct  tax,  it  is  one  which, 

'(March  8,  1920)  40  Sup.  Ct.  189, 

'(1918)  245  U,  S.  418.  38  Sup.  Ct.  158. 

'Ibid.,  at  p.  426. 

*"But  it  is  not  necessarily  true  that  income  means  the  same  thing  in 
the  Constitution  and  the  act.  A  word  is  not  a  crystal,  transparent  and 
unchanged;  it  is  the  skin  of  a  living  thought  and  may  vary  greatly  in 
color  and  content  according  to  the  circumstances  and  the  time  in  which 
it  is  used."  Ibid.,  at  p.  425.  Mr.  Justice  McKenna  was  the  only  member 
of  the  court  who  implied  any  dissent  from  this  conception  of  a  word  as 
a  chameleon.     He  confined  his  concurrence  to  the  result. 
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prior  to  the  Sixteenth  Amendment,'  Congress  would  have  to 
spread  among  the  states,  not  according  to  the  value  of  the  divi- 
dends received  in  each  state,  but  according  to  the  number  of  folks 
living  there.  Mr.  Justice  Holmes  says  that  the  "known  purpose" 
of  the  Sixteenth  Amendment  was  "to  get  rid  of  nice  questions  as 
to  what  might  be  direct  taxes",  and  that  he  "cannot  doubt  that 
most  people  not  lawyers  would  suppose  when  they  voted  for  it 
that  they  put  a  question  like  the  present  to  rest."' 


Mr.  Justice  Holmes's  mind-reading  is  very  likely  correct. 
When  in  1881  the  Supreme  Court  held  in  Springer  v.  United 
States'  that  a  tax  on  income  is  an  indirect  tax,  it  declared  that 
"direct  taxes,  within  the  meaning  of  the  Constitution,  are  only 
capitation  taxes,  as  expressed  in  that  instrument,  and  taxes  on 
real  estate."*  Then  along  came  Pollock  v.  Farmers'  Loan  &  Trust 
Coy  in  1895,  affirming  for  the  first  time  that  a  tax  on  income  is 
in  substance  the  same  as  a  tax  on  the  source  thereof,  that  a  tax  on 
personal  property  is  as  direct  as  a  tax  on  land,  and  hence  that  a 
tax  on  the  income  from  either  is  a  direct  tax.  This  conclusion 
was  reached  over  the  vehement  protests  of  four  of  the  judges. 
No  one  was  more  vigorous  in  his  dissent  than  Mr.  Justice  White, 
the  present  Chief  Justice  whose  vote  was  essential  to  the  majority 
in  Eisner  v.  Macomber.  He  protested  that  if  previous  decisions 
were  to  be  repudiated,  it  should  be  done  by  constitutional  amend- 
ment,^°  and  argued  that  if  the  possibility  of  such  apostasy  had  been 

*"The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes, 
from  whatever  source  derived,  without  apportionment  among  the  several 
States,  and  without  regard  to  any  census  or  enumeration." 

'40  Sup.  Ct.  189,  204.  This  is  preceded  by  the  statement :  "I  think  that 
the  word  'incomes'  in  the  Sixteenth  Amendment  should  be  read  in  'a 
sense  most  obvious  to  the  common  understanding  at  the  time  of  its 
adoption'  For  it  was  for  public  adoption  that  it  was  proposed." 

Thus  Mr.  Justice  Holmes  seems  to  convey  two  ideas;  (1)  that  the  folks 
from  whom  the  Sixteenth  Amendment  derives  its  force  would  think  of 
a  stock  dividend  as  "income" ;  and  (2)  that  they  intended  by  the  Amend- 
ment to  make  a  tax  on  stock  dividends  and  indirect  tax  whether  such 
dividends  are  income  or  not 

'(1880)  102  U.  S.  586. 

*Ibid..  at  p.  602. 

•(1895)  157  U.  S.  429,  15  Sup.  Ct.  673.  On  rehearing:  (1895)  158 
U.  S.  601,  15  Sup.  Ct.  912. 

"(1895)  157  U.  S.  429,  639,  15  Sup.  Ct.  673. 
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anticipated,  a  constitutional  amendment  in  all  probability  would 
have  been  adopted  to  forestall  it." 

The  Pollock  Case,  with  its  abandonment  of  previously  well- 
established  doctrine,  provoked  widespread  popular  criticism. 
Then  followed  the  movement  for  the  Sixteenth  Amendment  and 
its  ultimate  adoption.  The  Amendment  was  very  probably  widely 
regarded  as  in  effect  a  "recall"  of  the  Pollock  Case,  as  the 
Eleventh  Amendment  was  a  recall  of  Chisholm  v.  Georgia}* 
Without  imputing  to  the  man  in  the  street  or  in  the  state  legisla- 
tures a  careful  reading  of  Mr.  Justice  White's  dissenting  opinions, 
we  may  nevertheless  assume  without  undue  violence  that  the 
Income  Tax  Cases  of  1895  were  regarded  as  amendments  of  what 
had  gone  before  and  that  the  Sixteenth  Amendment  was  looked 
upon  as  a  restorative.  Careful  lawyers  who  read  Mr.  Justice 
White's  suggestion  that  the  Constitution  would  probably  have 
been  amended  to  make  the  Pollock  Case  impossible,  had  its  possi- 
bility been  anticipated,  might  well  have  thought  that  the  Sixteenth 
Amendment  was  a  device  to  repair  the  damage  done  to  the  Springer 
Case  by  that  bare  majority  in  the  Pollock  Case. 

The  attitude  of  Mr.  Justice  Holmes  is  in  harmony  with  Mar- 
shall's insistence  that  the  objects  of  the  Constitution  should  have 
great  weight  in  settling  its  interpretation.^^  It  is  the  view 
of  a  statesman  recognizing  the  political  element  in  constitutional 
construction.  There  is  wisdom  in  the  position  that  the  Supreme 
Court  needs  a  clear  mandate  in  order  to  declare  an  Act  of  Congress 
unconstitutional.  Judicial  professions  of  this  canon  are  numer- 
ous. Mr.  Justice  Holmes  is  one  of  the  judg^es  who  take  those 
professions  seriously.  They  are  relied  on  also  by  Mr.  Justice 
Brandeis  in  his  dissent.  They  are  not  referred  to  in  the  majority 
opinion.^*     Mr.  Justice  Pitney  follows  literary  and  economic  lines. 

"(1895)  158  U.  S.  601.  715,  15  Sup.  Ct.  912. 

"(1793)  2  Dall.  (2  U.  S.)  419. 

"M'Culloch  V.  Maryland  (1819)  4  Wheat.  (17  U.  S.)  316,  407. 

"Mr.  Justice  Pitney  says :  "Congress  cannot  by  any  definition  it  may 
adopt  conclude  the  matter,  since  it  cannot  by  legislation  alter  the  Con- 
stitution, from  which  alone  it  derives  its  power  to  legislate,  and  within 
whose  limitations  alone  that  power  can  be  lawfully  exercised."  (40  Sup. 
Ct.  189,  193.)  This  assumes  an  objective  repugnance  between  the  Con- 
stitution and  the  statute,  whenever  a  majority  of  the  Court  finds  such 
a  repugnance.  If  this  assumption  were  philosophically  warranted,  it 
would  follow  that  either  in  the  Springer  Case  or  in  the  Pollock  Case,  the 
Supreme  Court  by  judicial  decision  altered  the  Constitution. 
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He  thinks  that  the  only  question  is  whether  the  word  "incomes" 
in  the  Sixteenth  Amendment  is  an  apt  characterization  of  stock 
dividends.  He  says  that  it  is  not.  Therefore  the  Sixteenth 
Amendment  is  dismissed  from  consideration.  A  stock  dividend 
is  capital.  A  tax  on  capital,  according  to  the  Pollock  Case,  is  a 
direct  tax.  For  failure  to  apportion  this  direct  tax  on  stock  divi- 
dends among  the  states  according  to  population,  Congress  has 
transgressed  constitutional  restrictions  and  its  action  is  null  and 
void. 

Such  is  the  position  of  the  majority.  One  possible  objection 
1o  it  was  not  mentioned  in  any  of  the  three  opinions  in  the  case. 
Grant  that  a  stock  dividend  is  capital  after  it  is  received.  So  is 
a  cash  dividend.  Both  may  have  been  capital  before  received. 
But  Congress  does  not  tax  either  as  capital.  They  were  subject 
to  levy  only  in  the  year  in  which  they  are  received.  It  was  the 
receipt,  not  the  ownership,  of  the  stock  dividend  that  made  it 
taxable.  This  receipt  is  a  taxable  event.  Taxes  on  events  such 
as  business  transactions  are  indirect  taxes,  even  though  the  trans- 
action is  only  a  change  in  the  form  of  capital  assets.  Direct 
taxes  are  those  which  are  imposed  on  property  as  such,  or  those 
^vhich  are  thought  to  have  the  same  results.  Income  is  the  normal, 
recurring  fruit  of  property,  and  a  tax  thereon  has  substantially 
the  same  effect  as  a  tax  on  the  property  itself.  But  stock  divi- 
dends are  occasional  and  spasmodic.  It  can  hardly  be  doubted 
that  an  isolated  federal  tax  on  stock  dividends  would  be  held  an 
indirect  tax,  as  is  a  tax  on  an  agreement  to  sell  a  share  of  cor- 
porate stock. ^° 

It  should  not  greatly  matter  that  Congress  miscalls  a  stock 
dividend  income,  if  it  may  impose  the  same  tax  under  a  proper 
caption.'"  It  does,  however,  raise  a  genuine  difficulty  when  sur- 
taxes are  based,  as  in  the  Act  of  1916,^^  on  a  combination  of  stock 
dividends  and  of  concededly  taxable  income.  This  difficulty  and 
possible  ways  of  overcoming  it,  I  plan  to  consider  elsewhere,  if 
some  editor  will  permit.     The  obstacle  can  be  surmounted  by  tra- 

"Thomas  v.  United  States   (1904)    192  U.   S.  363,  24  Sup.  Ct.  305. 

"Cf.  Chief  Justice  Fuller  in  Postal  Telegraph  Cable  Co.  v.  Adams  (1895) 
155  U.  S.  688,  700,  15  Sup.  Ct.  268:  "literal  adherence  to  particular  nomen- 
clature should  not  be  allowed  to  control  construction  in  arriving  at  the 
true  intention  and  effect  of  state  legislation." 

"39  Stat.  756. 
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ditional  modes  of  legal  thought,^^  and  the  ground  thus  gained  can 
be  beautified  by  considerations  of  substance.  The  present  dis- 
cussion, however,  is  confined  to  hinting  that  the  point  that  a  stock 
dividend  was  taxed  not  as  capital  but  as  a  transaction  or  event 
seems  too  important  to  have  been  entirely  overlooked."  It  offers 
at  least  an  added  make-weight  to  the  contention  that  Congress 
should  be  given  the  benefit  of  every  doubt. 

II 

The  majority  opinion  in  Eisner  v.  Macomher  falls  into  three 
fairly  distinct  divisions.  One  deals  with  the  relation  of  the  Six- 
teenth Amendment  to  the  problem  before  the  court.  The  ma.- 
jority  do  not  take  Mr.  Justice  Holmes's  latitudinarian  view  of 
the   Amendment.     On   the    contrary,    says    Mr.    Justice    Pitney: 

"A  proper  regard  for  its  genesis,  as  well  as  its  very  clear 
language,  requires  also  that  this  Amendment  shall  not  be  extended 
by  loose  construction,  so  as  to  repeal  or  modify,  except  as  applied 
to  income,  those  provisions  of  the  Constitution  that  require  an 
apportionment  according  to  population  for  direct  taxes  upon  prop- 
erty, real  and  personal.  This  limitation  still  has  an  appropriate 
and  important  function,  and  is  not  to  be  overridden  by  Congress 
or  disregarded  by  the  courts."^" 

Looking  at  the  Amendment  literally,  the  majority  insist  that 
it  has  no  application  except  to  taxes  really  on  incomes.  It  did 
not  abolish  the  Pollock  Case,  but  merely  prevented  the  court  from 
looking  at  the  source  of  income  in  order  to  determine  whether 
a  tax  on  income  was  direct  or  indirect.  "As  repeatedly  held,  this 
did  not  extend  the  taxing  power  to  new  subjects,  but  merely  re- 

'"For  example,  those  used  in  Flint  v.  Stone  Tracy  Co.  (1910)  220  U.  S. 
107,  31  Sun.  Ct.  342,  Kansas  City.  M.  &  B.  R.  Co.  v.  Stiles  (1916)  242 
U.  S.  Ill,  27  Sup.  Ct.  56,  and  Maxwell  v.  Bugbee  (1919)  250  U.  S.  525, 
40  Sup.  Ct.  2. 

"It  may  be  noted  that  Mr.  Justice  Pitney  in  the  principal  case  refers 
to  the  Pollock  Case  as  one  in  which  "it  was  held  that  taxes  . 
upon  returns  from  investments  of  personal  property  were  in  effect  direct 
taxes  upon  the  property  from  which  such  income  arose,  imposed  b\  reason 
of  ownership:  .  .  ."  (40  Sup.  Ct.  189,  192.  Italics  mine.)  The 
Pollock  Case  had  to  do  with  normal,  recurring  income.  Even  if  a  stock 
dividend  were  thought  to  be  income,  it  would  be  an  extraordinary'  sort 
of  income,  payable  only  spasmodically  and  by  a  peculiar  process.  A  tax 
thereon  may  be  regarded  as  one  imposed,  not  by  reason  of  ownership 
of  the  parent  stock,  but  by  reason  of  the  extraordinarv-  character  of  the 
dividend  and  the  mode  of  its  transmittal.  If  the  mode  of  transmittal 
prevents  the  stock  dividend  from  being  income,  then  the  transaction  is 
not  within  the  Pollock  Case. 

"40  Sup.  Ct.  189  at  p.  193. 
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moved  the  necessity  which  might  otherwise  exist  for  an  apportion- 
ment among  the  States  of  taxes  laid  on  income."" 

Whether  this  had  been  repeatedly  held,  is  perhaps  open  to  ques- 
tion. It  had  been  repeatedly  declared,  but  it  is  by  no  means  clear 
that  these  observations  were  essential  to  the  decisions.  In  Brushaher 
V;  Union  Pacific  Railroad  Co.^-  Chief  Justice  White  adduced  this 
interpretation  of  the  Amendment  to  meet  certain  objections  to  the 
Income  Tax  of  1913."  The  contentions  of  the  resistants  were 
that  the  Amendment  gave  a  new  power  to  tax  income,  that  there- 
fore a  statute  dependent  thereon  could  not  operate  retroactively,  and 
that  the  exemption  of  certain  income  prevented  the  tax  from  being 
one  on  "incomes  from  whatever  source  derived."  The  first  of 
these  complaints  would  be  answered  sufficiently  by  saying  that 
the  retroactivity  of  the  statute  halted  at  the  effective  date  of  the 
Sixteenth  Amendment.  The  simple  reply  to  the  second  would 
be  that  "from  whatever  source  derived"  is  equivalent  to  "from 
all  or  any"  rather  than  to  "from  all  but  not  less  than  all."  Such 
answers  would  have  met  the  objections  urged  and  avoided  an  in- 
terpretation which  might  raise  questions  as  to  the  constitutionality 
of  legislation  quite  different  from  that  then  before  the  court.  An 
exegesis  unnecessarily  put  forward  to  sustain  a  statute  ought 
not  to  be  blindly  accepted  as  unquestioned  gospel  by  which  to 
condemn  another  statute  to  unconstitutionality.  Therefore  Chief 
Justice  White's  analysis  in  the  Brushaber  Case  ought  not  to  have 
been  taken  as  a  prejudgment  of  the  issue  raised  by  the  Stock  Divi- 
dend Case.  Mr.  Justice  Holmes  and  Mr.  Justice  Day  evidently 
did  not  so  regard  it,  for  they  concurred  in  the  Brushaber  Case 
and  in  those  following  it,"  and  yet  felt  free  in  the  Macomber  Case 
to  construe  the  Sixteenth  Amendment  independently. 

Ill 

Another  division  of  Mr.  Justice  Pitney's  opinion  in  the  Ma- 
comber Case  tells  why  a  stock  dividend  is  not  income.  Towne  v. 
Eisner^'^  is  thought  to  be  conclusive ;  "not  because  that  case  in 

"Citing  Brushaber  v.  Union  Pacific  R.  R.  Co.  (1916)  240  U.  S.  1,  17-19, 
36  Sup.  Ct.  236,  Stanton  v.  Baltic  Mining  Co.  (1916)  240  U.  S.  103,  112 
et  seq..  36  Sup.  Ct.  278,  and  Peck  &  Co.  v.  Lowe  (1918)  247  U.  S.  165, 
172,  173,  38  Sup.  Ct.  432. 

"(1916)  240  U.  S.  1,  36  Sup.  Ct.  236. 

"38  Stat.  166. 

""Cases  cited  in  note  20,  supra. 

"(1918)  245  U.  S.  418,  38  Sup.  Ct.  158.  note  2,  supra. 
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terms  decided  the  constitutional  question,  for  it  did  not ;  but 
because  the  conclusion  there  reached  as  to  the  essential  nature 
of  a  stock  dividend  necessarily  prevents  it  being  regarded  as  income 
in  any  true  sense."^"  Yet  because  of  the  importance  of  the  ques- 
tion and  because  Congress  thought  stock  dividends  are  income,  the 
opinion  proceeds  to  further  analysis.  The  determining  reason 
v/hy  a  stock  dividend  is  not  income  is  that  the  corporation  parts 
with  nothing.  Its  assets  remain  intact.  Therefore  the  stockholder 
gets  nothing.  There  is  no  income  because  nothing  comes  in. 
Income  from  capital  must  be  a  gain  derived  from  capital.  "De- 
rived" necessarily  connotes  the  idea  of  "proceeding  from",  "severed 
from".  There  must  be  something  "received  or  drawn  by  the 
recipient  (the  taxpayer)  for  his  separate  use,  benefit  and  dis- 
posal".^^  The  stock  dividend  adds  nothing  to  the  property  of  the 
shareholder.  It  gives  him  only  new  pieces  of  paper  which  stand 
for  a  part  of  what  his  old  pieces  of  paper  stood  for  and  which 
make  those  old  pieces  correspondingly  less  valuable.  If  the  stock 
dividend  represents  to  some  extent  an  increment  in  the  stock- 
holder's interest  in  the  corporation,  it  is  not  a  severed  increment. 
The  new  stock  may  change  somewhat  the  stockholder's  control 
over  what  the  corporation  may  do  with  its  assets ;  but  this,  instead 
of  being  income  to  the  stockholder,  is  merely  a  change  in  the 
characteristics  of  his  capital. 

Such  in  substance  is  the  positive  ground  of  the  decision.  In 
so  far  as  it  holds  the  idea  that  a  stock  dividend  is  not  gain  to 
the  stockholder,  it  gives  the  best  of  reasons  why  it  is  not  income 
to  him.  Clearly,  on  any  rigorous  analysis,  gain  must  be  essential 
to  the  concept  of  income.  Otherwise,  changes  in  the  form  of  a 
man's  investments  within  a  single  year  might  subject  him  to  a 
so-called  income  tax  greater  than  his  total  wealth.  Whether  a 
stock  dividend  represents  a  gain  to  the  stockholder  depends  upon 
the  circumstances  under  which  he  acquired  his  parent  stock.  The 
Act  of  1916  did  not  inquire  into  this.  The  stockholder  was 
assessed  on  the  cash  value  of  the  dividend  even  if  he  had  parted 
with  his  capital  to  buy  the  expectancy  the  week  before.  If  gain 
or  profit  is  essential  to  the  idea  of  income  from  property,  any  tax 
on  stock  dividends  as  income  would  be  vicious  unless  it  allowed 
the  taxpayer  to  show  how  much  richer  the  dividend  had  made 
him  and  restricted  the  assessment  to  that  amount. 

="(1920)  40  Sup.  Ct.   189,   192. 
"Ibid.,  at  p.  193. 
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IV 

To  a  wayfaring  man,  it  might  seem  strange  that  the  court 
(lid  not  lay  chief  stress  on  the  absence  of  gain  or  profit  rather  than 
on  the  want  of  severance.  But  to  one  familiar  with  earlier 
decisions,  the  reason  is  apparent.  For  stockholders  are  held  to 
derive  taxable  income  through  some  fruits  of  their  holdings  though 
these  fruits  are  not  gains  or  profits.  In  Lynch  v.  Hornhy\^^  a  stock- 
holder was  held  to  receive  income  when  a  cash  dividend  was  de- 
clared and  paid  to  him  after  the  effective  date  of  the  Act  of 
1913,  though  the  dividend  came  from  assets  accumulated  by  the 
corporation  prior  to  the  effective  date  of  the  Sixteenth  Amend- 
ment. In  Peabody  v.  Eisner,"^^  2l  distribution  by  a  corporation  of 
its  stock  holdings  in  another  corporation  was  held  income  to 
its  stockholders,  although  the  stock  distributed  had  been  acquired 
before  the  Sixteenth  Amendment.  In  these  two  cases,  any  pos- 
sible gain  accruing  to  the  stockholders  was  accumu'ated  capital 
to  the  corporation  and  in  economics  part  of  the  capital  value  of 
the  shareholder's  stock  before  an  unapportioned  income  tax  on 
the  stockholder  was  possible. 

These  two  cases  were  Mr.  Justice  Brandeis's  best  levers.  He 
relied  on  the  fundamental  similarity  between  "two  different  meth- 
ods by  which  a  corporation  can,  without  increasing  its  indebted- 
ness, keep  for  corporate  purposes  accumulated  profits,  and  yet,  in 
effect,  distribute  these  profits  among  its  stockholders.''^"  One  is 
the  extraordinary  cash  dividend  accompanied  by  an  opportunity 
to  purchase  additional  stock.  Lynch  v.  Hornby  holds  this  cash 
dividend  taxable  to  the  stockholder  as  income.  The  other  is  the 
issue  to  him  direct  of  the  new  stock.  This  is  as  close  to  cash  as 
is  the  stock  of  a  subsidiary  corporation  held  income  in  Peabody  v, 
Eisner.  Though  the  sale  of  the  stock  dividend  reduces  the  stock- 
holder's proportionate  interest  in  the  corporation,  the  same  result 
follows  from  a  use  of  the  cash  dividend  for  any  other  purpose  than 
the  purchase  of  new  stock.  Thus  two  characteristics  of  stock  divi- 
dends are  dismissed  as  irrelevant.  It  does  not  matter  that  it  is 
not  cash.  It  is  immaterial  that  turning  it  into  cash  reduces  the 
stockholder's  fractional  interest  in  the  corporation. 

Mr.   Justice   Pitney  does   not   directly   meet  these  arguments 

"(1918)  247  U.  S.  339,  38  Sup.  Ct.  546. 
"(1918)  247  U.  S.  347,  38  Sup.  Ct.  546. 
•"(1920)  40  Sup.  Ct.   189,   197. 
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based  on  the  combination  of  Lynch  v.  Hornby  and  Peahody  v. 
Eisner.  He  says  that  "if  a  shareholder  sells  dividend  stock  he 
necessarily  disposes  of  a  part  of  his  capital  interest"^^  and  that 
"his  part  in  the  control  of  the  company  likewise  is  diminished."^* 
But,  as  Mr.  Justice  Brandeis  points  out,  neither  of  these  inci- 
dents separately  prevents  what  the  stockholder  receives  from 
being  regarded  as  income.  In  all  substance  Mr.  Justice  Pitney 
bumps  headlong  into  Peabody  v.  Eisner  when  he  says:  "Nothing 
could  more  clearly  show  that  to  tax  a  stock  dividend  is  to  tax 
a  capital  increase,  and  not  income,  than  this  demonstration  that 
in  the  nature  of  things  it  requires  a  conversion  of  capital  in  order 
to  pay  the  tax."^'  The  one  plain  distinction  on  which  he  relies 
is  that  by  a  stock  dividend  "nothing  of  value  is  taken  from  the 
company's  assets  and  transferred  to  the  individual  ownership  of 
the  several  stockholders  and  thereby  subjected  to  their  disposal."" 
This  boils  down  to  the  single  fact  that  the  corporation  has  taken 
nothing  from  its  treasury,  but  has  merely  changed  somewhat  the 
nature  of  its  obligation  to  the  stockholders. 

Mr.  Brandeis  meets  this  by  the  assertion  that  "segregation  of 
assets  in  a  physical  sense  is  not  an  essential  of  income".^'  He 
relies  on  the  taxability  of  the  gains  of  a  partner  though  those 
gains  are  still  in  the  partnership  chest.  This  will  hardly  do.  The 
partner  is  taxed  on  genuine  economic  gains,  and  the  partnership  is 
overlooked.  The  tax  on  stock  dividends  does  not  disregard  the 
corporation  and  it  is  not  confined  to  genuine  economic  gains  of  the 
stockholder.  Mr.  Justice  Brandeis  tries  also  an  oblique  attack. 
He  assumes  a  distribution  by  the  corporation  of  stock  or  bonds 
which  have  been  held  in  the  treasury  to  be  put  on  the  market  as 
a  means  of  getting  additional  working  capital.  The  market  refuses 
to  absorb  them ;  so  the  corporation  keeps  the  cash  it  had  intended 
to  distribute  and  placates  the  stockholders  with  a  dividend  in  stock 
or  bonds.  The  next  step  in  the  argument  is  a  hypothetical  con- 
cession that  such  a  distribution  of  stock  or  bonds  would  yield 
taxable  income  to  the  recipient.  From  this  follows  the  conclusion 
that  the  result  should  be  the  same  when  stock  is  created  for  the 

"(1920)  40  Sup.  Ct.  189,  195. 
''Ibid.,  at  p.  195. 
""Ibid.,  at  p.  195. 

''Ibid.,  at  p..  201. 
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express  purpose  of  making  a  dividend.  The  trouble  with  this  is 
that  it  is  Mr.  Justice  Brandeis  who  implies  the  concession.  The 
majority  may  still  say  that  the  corporation  does  not  part  with  assets 
when  it  distributes  its  own  stock  or  bonds,  whatever  the  genesis 
of  those  securities. 

So  on  the  question  of  precedent  and  legal  analysis,  the  line 
of  division  is  whether  the  corporation  parts  with  assets.  What 
is  income  to  the  stockholder  depends  upon  what  is  outgo  to  the 
corporation.  The  majority  plant  themselves  firmly  on  this  ground. 
Two  of  the  minority  say  that  it  is  not  important  whether  the  cor- 
poration dispenses  corporate  assets  so  long  as  it  dispenses  some- 
thing which  serves  the  same  purpose  from  the  standpoint  of  the 
stockholder.  Why  look  at  the  question  of  stockholder's  income 
from  the  angle  of  corporate  expenditure?  To  the  stockholder  that 
is  a  mere  matter  of  form.  In  substance  a  dividend  in  the  stock 
of  his  corporation  is  just  as  close  to  cash  as  a  dividend  in  the 
stock  of  a  subsidiary,  and  the  sale  of  a  stock  dividend  to  get  cash 
disturbs  the  stockholder's  relation  to  the  corporation  no  more 
than  does  his  use  of  a  cash  dividend  for  other  purposes  than 
taking  his  proportionate  share  of  new  issues  of  stock.  The  court 
has  swallowed  two  camels.    Why  strain  at  a  gnat? 

The  best  answer  seems  to  be  that  the  gnat  is  as  unpalatable 
and  as  hard  to  swallow  as  are  the  camels,  and  that  it  can  urge  a 
technical  point  not  available  to  them.  In  Lynch  v.  Hornby^"  Mr. 
Justice  Pitney  had  a  hard  time  finding  even  plausible  substantial 
reasons  why  a  1913  cash  dividend  from  corporate  assets  accumu- 
lated before  the  Sixteenth  Amendment  is  taxable  income  to  the 
stockholder.  He  recognizes  that  such  a  dividend  diminishes  by 
so  much  the  assets  of  the  corporation  and  "in  a  theoretical  sense 
leduces  the  intrinsic  value  of  the  stock."'^  This  objection  he 
dodges  by  saying: 

"But,  at  the  same  time,  it  demonstrates  the  capacity  of  the  cor- 
poration to  pay  dividends,  holds  out  a  promise  of  further  divi- 
dends in  the  future,  and  quite  probably  increases  the  market  value 
of  the  shares."^^ 

Even  if  this  is  true  to  some  extent,  it  does  not  make  the  whole 
distribution  genuine  economic  income  except  to  one  who  had  his 

*(1918)  247  U.  S.  339,  38  Sup.  Ct.  543. 

"Ibid.,  at  p.  346. 

'Ibid. 
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stock  from  the  beginning  of  the  period  when  the  corporate  reser- 
voir began  to  fill.  Lynch  v.  Hornby  can  be  justified  only  by  the 
practical  convenience  of  treating  the  corporation  as  an  economic 
unit  distinct  from  the  stockholders.  When  a  corporation  parts 
with  assets,  it  would  be  confusing  to  insist  on  a  nice  appraisal  of 
what  the  stockholder  gains.  But  for  want  of  such  an  appraisal 
the  stockholder  has  to  pay  an  income  tax  on  what  in  whole  or 
in  part  is  not  a  gain  to  him  but  merely  a  change  in  the  form  of 
his  capital. 

This  is  a  good  place  to  stop.  A  formal  or  technical  distinction 
will  do  to  mark  the  limit  of  a  doctrine  which  is  the  offspring  of 
the  formal  and  the  technical.  The  similarities  which  Mr.  Justice 
Brandeis  adduces  cannot  be  gainsaid.  But  the  decisions  which  he 
picks  for  his  base  of  operations  cannot  pass  the  test  of  substance. 
The  artificiality  of  Lynch  v.  Hornby  is  bad  enough  already.  It 
should  not  be  allowed  to  breed  more  of  its  kind.  A  stock  dividend 
i^  not  genuine  income  even  though  it  is  substantially  the  same 
as  other  dividends  that  are  not  genuine  income,  but  which  have 
been  adjudged  legal  income.  If  other  dividends  are  severed  from 
corporate  assets  and  a  stock  dividend  is  not,  this  will  do  for  a  legal 
line  between  them. 

V 

This  ends  the  report  of  the  two  major  engagements  in  the 
polemic  between  the  majority  and  the  minority.  A  minor  opera- 
tion remains  to  be  mentioned.  Mr.  Justice  Brandeis  provokes  a 
skirmish  by  advancing  the  contention  that  we  should  disregard 
the  corporate  fiction  and  look  at  the  tax  on  stock  dividends  as  a 
tax  on  the  stockholder's  interest  in  the  corporate  income.  Congress, 
he  says,  instead  of  taxing  the  stockholder  on  corporate  income  as 
it  accrues,  "limited  the  income  tax  to  that  share  of  the  stock- 
holder in  the  earnings  which  is,  in  eflfect,  distributed  by  means 
of  the  stock  dividend  paid".''^  This  limitation  and  postponement 
seem  to  be  thought  of  as  acts  of  mercy.  "In  other  words  to  render 
the  stockholder  taxable  there  must  be  both  earnings  and  a  dividend 
paid."*"  Mr.  Justice  Pitney's  answer  makes  the  third  division  of 
his  opinion.  He  says  in  effect  that  a  dividend  is  not  paid  when 
the  corporation  pays  nothing.     So  long  as  nothing  is  paid,  the 

^(1920)  40  Sup.  Ct.  189,  201. 


STOCK  DIVIDENDS,  DIRECT  TAXES,  ETC.         547 

stockholder  has  only  an  "increase  in  value  of  capital  investment", 
which  "is  not  income  in  any  proper  meaning  of  the  term''.*^  The 
new  certificates  do  not  measure  the  extent  to  which  gains  accumu- 
lated by  the  corporation  have  made  the  stockholder  richer,  unless 
he  has  held  his  stock  throughout  the  corporate  operations  that 
make  the  dividend  possible.  The  corporation  cannot  be  disre- 
garded in  order  to  sustain  the  tax,  when  it  is  only  by  regarding  the 
corporation  "as  a  substantial  entity  apart  from  the  stockholders" 
that  "any  dividend — even  one  paid  in  money  or  property — can  be 
regarded  as  income  of  the  stockholder".** 

This  answer  is  unanswerable.  Mr.  Justice  Brandeis  can  say 
only  that  Congress  limited  the  tax  to  "dividends  representing 
profits  earned  since  March  1,  1913"*^  and  thereby  mitigated  the 
hardship  inflicted  by  such  a  tax  as  those  sustained  in  Lynch  v. 
Hornby  and  Peabody  v.  Eisner.  This,  however,  helps  only  those 
who  held  their  stock  before  March  1913.  Even  as  to  them,  the 
tax  is  not  one  which  disregards  the  corporate  fiction.  If  it  did. 
it  would  assess  them  on  corporate  income  as  it  accrues  to  the  cop 
poration.  Instead,  it  treats  accumulations  of  several  years  as 
stockholder's  income  for  the  year  in  which  there  is  a  dividend. 
This  would  not  matter  much  if  the  rates  were  not  progressive, 
pjut  on  account  of  the  surtaxes  it  may  matter  considerably.**  A 
further  difficulty  is  that  this  tax  is  part  of  a  law  which  also  taxes 
corporations  on  their  income  as  it  accrues.*'     If  Congress  means 

''Ibid.,  at  p.  196. 

•Vft.W.,  at  p.  195. 

"/6trf.,  at  p.  202. 

**True,  the  surtax  rates  now  imposed  arc  those  for  the  year  in  which 
the  corporation  accumulated  the  earnings.  But  the  stock  dividend  is  not 
fitted  retroactively  into  the  stockholder's  income  for  the  year  whose  rates 
are  applied.  It  is  regarded  as  the  last  increment  of  his  income  for  the 
year  in  which  it  is  received.  If  a  stock  dividend  of  $50,000  is  received  in 
1919  from  corporate  profits  for  1917,  the  stockholder  whose  income  subject 
to  the  normal  tax  was  $10,000  in  1917  and  $200,000  in  1919,  has  his  $50,000 
stock  dividend  taxed  at  the  1917  rates,  not  for  income  from  $10,000  to 
$60,000,  but  for  income  from  $200,000  to  $250,000.  Of  course,  if  the  stock- 
holder's fat  year  was  1917  and  his  lean  year  1919,  this  method  of  assess- 
ment operates  to  his  advantage.  But  where  his  income  subject  to  normal 
tax  does  not  vary  from  year  to  year,  the  method  of  assessing  stock  divi- 
dends still  operates  to  his  disadvantage  whenever  the  dividend  represents 
corporate   earnings   of   more   than  one  year. 

"The  exclusion  of  dividends  from  the  assessment  of  the  normal  tax  on 
individuals  made  this  relatively  unimportant  when  this  normal  tax  had 
the  same  rate  as  the  tax  on  corporate  income ;  but  now  that  the  rate 
on  corporate  income  is  greater  than  that  of  the  normal  tax  on  personal 
income,  individuals  doing  business  in  corporate  form  pay  more  than  those 
who  choose  to  operate  as  a  partnership. 
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to  disregard  the  corporate  fiction,  it  should  disregard  it.  Mr. 
Justice  Brandeis's  suggestion  has  serious  flaws,  even  when  con- 
fined to  cases  in  which  recipients  of  stock  dividends  held  their 
parent  stock  before  March  1,  1913.  It  is  palpably  untenable  when 
directed  to  any  case  in  which  the  parent  stock  was  acquired  after 
all  or  some  of  the  corporate  accumulations  which  produce  the 
stock  dividend.*" 

VI 

The  contending  opinions  of  Mr.  Justice  Pitney  and  Mr.  Justice 
Brandeis  afford  an  interesting  instance  of  legal  and  economic  con- 
cepts playing  blind  man's  buff  with  each  other.  Mr.  Justice 
Brandeis  starts  with  a  realistic  picture  of  the  methods  of  cor- 
porate financing  which  shows  the  essential  identity  of  two  ways 
of  cutting  melons:  the  stock  dividend,  and  the  extraordinary  cash 
dividend  accompanied  by  a  preferential  chance  to  subscribe  for  an 
increase  of  stock.  Since  the  latter  is  taxable  to  the  stockholder 
as  income,  he  says,  the  former  should  be  also.  His  premise  is 
one  of  legal  income  which  is  not  genuine  economic  income.  The 
legal  concept  of  the  separate  individuality  of  the  corporation  and 
its  stockholders  is  needed  to  make  any  dividend  per  se  income  to 
the  stockholder.  But,  says  Mr.  Justice  Pitney,  the  legal  concept 
can  get  in  its  work  only  when  the  corporation  parts  with  something 
that  makes  it  poorer.  Mr.  Justice  Brandeis  counters  by  calling  the 
stock  dividend  sort  of  a  delayed  pass  of  what  is  genuine  economic 
income.  His  colleague  answers  that  on  the  assumption  of  the 
identity  of  the  corporation  and  its  stockholders  the  pass  is  only 
from  one  pocket  to  another.  If  the  corporation  is  a  ghost,  it  cannot 
be  a  source  of  income.  The  only  possible  tax  on  the  stockholder 
would  then  be  on  his  share  of  the  income  of  the  corporation  as  it 
accrues.  This  was  not  the  tax  imposed  by  the  statute  before  the 
court. 

So  far  as  Eisner  v.  Macomber  turns  on  economic  issues,  the 
majority  has  much  the  better  of  the  argument.  So  far  as  it  is 
a  game  of  legal  concepts,  the  best  that  the  minority  can  get  is  a 
stalemate.     Mr.  Justice  Holmes  has  found  the  solider  ground  for 

**Mr.  Justice  Pitney  writes  several  pages  insisting  strongly  on  the  sub- 
stantial distinctness  between  the  corporation  and  its  stockholders.  For 
a  treatment  of  this  part  of  his  opinion  see  an  article  entitled  "The  Stock- 
Dividend  Decision  and  the  Corporate  Nonentity"  in  5  Bulletin  of  the 
National  Tax  Association  201   (April,  1920). 
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dissent.  He  cannot  be  dislodged  by  argument.  He  can  be  met 
only  by  contradiction.  Whether  you  take  him  or  his  opponent 
depends  upon  which  you  prefer.  Is  "incomes"  to  be  construed 
according  to  the  vulgar  or  as  a  word  of  art  ?  As  Marshall  bids 
us  remember,  it  is  a  Constitution  we  are  expounding.  Must  every 
word  be  restricted  to  its  nicest  meaning,  or  shall  Congress  be 
allowed  reasonable  latitude  to  pick  one  of  the  several  connotations 
which  the  word  might  convey  to  those  who  supported  or  voted 
for  the  constitutional  clause  in  which  it  appears?  The  Sixteenth 
Amendment  was  passed  to  unshackle  Congress  from  chains  riveted 
by  a  much-criticised  five-to-four  judicial  decision  refusing  to  follow 
a  prior  unanimous  decision  which  held  that  no  such  chains  were 
in  the  Constitution.  It  can  hardly  be  doubted  that  Mr.  Justice 
Holmes  is  right  when  he  says  that  "the  known  purpose  of  this 
Amendment  was  to  get  rid  of  nice  questions  as  to  what  might 
be  direct  taxes. "*^  The  issues  in  Eisner  v.  Macomber  seem  to  be 
whether  this  known  purpose  or  the  particular  phraseology  shall 
be  picked  as  controlling;  and,  if  the  latter,  whether  a  word  may  be 
given  only  its  best  meaning,  or  may  have  in  the  Constitution  any  of 
the  alternative  uses  to  which  plain  folks  may  put  it.  No  answer 
to  these  questions  can  be  given  by  philologists  or  economists.  The 
answer  which  the  Supreme  Court  should  give  depends  upon  its 
conception  of  its  function.  The  members  of  the  court  do  not 
agree  in  their  conceptions.  In  this  they  do  not  differ  from  other 
members  of  the  body  jwlitic. 

Thomas  Reed  Powell 
CoLUMBi.\  University 

"40  Sup.  Ct.  189,  at  p.  2W. 


GOVERNMENT  COxNTROL  OF  BUSINESS* 

II    The  Regulation  of  Business  in  England 

If  we  go  back  beyond  the  seventeenth  century  in  English 
history,  we  fall  upon  a  time  "when  it  was  an  accepted  tradition  to 
supervise  production,  regulate  employment,  and  exclude  competi- 
tion." « 

The  social  spirit  of  that  time  was  so  different  from  our  own 
that  we  can  with  difficulty  grasp  the  situation  history  presents  to  us. 

That  social  condition  might  be  considered  as  static  or  fixed 
as  compared  with  the  wonderfully  fluid  condition  of  the  present 
day  public.  There  was  little  changing  from  one  occupation  to 
another,  and  little  opportunity  for  change.  The  earliest  traceable 
regulations  seem  to  have  been  directly  imposed  by  the  local  guilds 
on  the  municipal  authorities  and  they  closely  controlled  individual 
and  trade  activity.  Yet  the  local  regulations  of  the  twelfth  century 
appear  to  have  been  the  approved  method  of  control,  licensed  by 
the  king  in  his  organization  of  the  guild,  and  from  which  he 
seems  to  have  derived  revenue.^ 

The  theory  of  the  times  is  thus  expressed: 

"The  public  authorities  .  ,  .  felt  themselves  bound  to  regulate 
every  sort  of  economic  transaction  in  which  individual  self  interest 
seemed  to  lead  to  injustice.  This  regulation  was  guided  by  the 
general  principle  that  just  or  reasonable  price  only  should  be  paid, 
and  only  such  articles  sold  as  were  of  good  quality  and  correct 
measure."  ^^ 

It  seems  also  to  have  been  required  that  all  selling  be  done  in 
public.^^ 

*The  first  part  of  this  article  appeared  in  the  April,  1920,  number  of  the 
Columbia  Law  Review. 

'Selden  Society  Publications,  Vol.  XXVIII,  Select  Charters  of  Trading 
Companies   (1530-1707)   Intro,  p.  XIV. 

"Salzmann,  English  Industries  of  the  Middle  Ages,  Ch.  XI.  p.  201. 

"Ashley,  English  Economic  History  (3rd  ed.)  The  Middle  Ages,  p. 
181.  1894. 

"One  instance  in  1384:  (Ashley.  Op.  Cit.,  p.  184).  "John-at-Wood, 
Baker,  was  charged  before  the  common  seargant  with  the  following 
oflFense:  Whereas  one  Robert  de  Cawode  had  2  quarters  of  wheat  for 
sale  in  common  market  on  the  pavement  within  Newgate,  he,  the  said 
John,  cunningly  and  by  secret  words  whispering  in  his  ear,  fraudulently 
withdrew  Cawode  out  of  the  common  market ;  and  then  they  went  together 
to  the  church  of  the  Friars  Minor,  and  there  John  bought  the  quarters  at 
IS'/d  per  bushel  being  2V4d  over  the  common  selling  price  at  that  time  in 
that  market ;  to  the  great  loss  and  deceit  of  the  common  people,  and  to  the 
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Writers  like  Adam  Smith  stand  in  horror  of  such  interference 
with  'natural  law'  and  'natural  rights' : 

"The  popular  fear  of  engrossing  or  forestalling  may  be  com- 
pared to  the  popular  terrors  and  suspicions  of  witchcraft.  The 
unfortunate  witches  accused  of  this  latter  crime  were  not  more 
innocent  of  the  misfortunes  imputed  to  them  than  those  who 
have  been  accused  of  the  former."" 

But  it  is  difficult  to  see  how  rights,  strictly  speaking,  were 
violated ;  for  a  right,  as  we  understand  it,  must  consist  of  certain 
elements:  first,  a  claim  or  interest  on  the  part  of  the  individual 
supposed  to  be  deprived  of  this  right ;  second,  the  recognition  by 
the  state  of  this  interest  as  a  proper  object  for  its  protection  by 
state  machinery — and  there  must  be  some  state's  machinery  adapted 
to  that  purpose.  So  where  no  individual  has  as  yet  made  the 
claim  or  felt  conscious  of  the  interest  as  one  worthy  of  assertion, 
there  is  not  even  the  basis  of  a  right,  aside  from  the  lack  of 
application  of  the  state's  machinery  to  that  purpose.  Of  course, 
if  the  right  is  once  recognized  it  may  then  continue  to  exist  as 
such  even  though  no  individual  happens  to  make  claim  to  its 
assertion ;  but  the  right  will  never  arise  unless  somewhere  at  some 
time,  some  one  or  more  individuals  make  the  primary  assertion 
of  the  claim  as  one  worthy  of  protection.  One  reason  for  the, 
extreme  policies  of  that  time  was  the  prevalence  of  certain 
views  as  to  the  wrongfulness  of  trade  for  the  purposes  of  gain. 
These  views,  especially  as  applied  to  money  as  a  source  of  gain 
had  support  in  ancient  writers."  Also  these  doctrines  were  deeply 
ingrained    in    medieval   thought   by   the   canonical    writers.^*      In 

increase  of  the  dcarncss  of  corn.  He  was  sentenced  to  be  put  into  pillory 
3  hours,  and  one  of  the  Sheriffs  was  directed  to  see  the  sentence  executed 
and  proclamation  made  of  the  cause  of  his  punishment;" 

Note  also  the  following  ordinance  ascribed  both  to  51  Henry  HI  and 
13  Edw.  1  :  "Be  it  enacted  that  no  forestaller  be  suffered  to  dwell  in  any 
town ;  a  man  who  seeking  his  own  evil  gain,  oppressing  the  poor  and  de- 
ceiving the  rich,  goes  to  meet  corn,  fish,  herrings,  or  other  articles  for  sale 
as  they  are  being  brought  by  land  or  water,  carries  them  off,  and  contrives 
that  they  shall  be  sold  at  a  dearer  rate — he  that  is  convicted  thereof,  the 
first  time  shall  be  amerced  and  lose  the  things  so  bought,  and  that  accord- 
ing to  the  custom  and  ordinance  of  the  town ;  he  that  is  convicted  the 
second  time  shall  have  judgment  of  the  pillory;  at  the  third  time  he  shall 
be  imprisoned  and  make  fine;  the  fourth  time  he  shall  abjure  the  town,  etc." 

'^See  Wealth  of  Nations  (Rogers,  2nd.  ed.)  103  et  seq. 

"Aristotle,  Politics,  Bk.  1,  c.  8,  9. 

"Aquinas  taught  that  to  buy  a  thing  for  less  and  sell  it  for  more  than 
its  value  is  not  allowable  and  is  unjust:  Summa  Theologiea  Secunda  Se- 
cruidae,  quaestio  LXXVII  Art.  1,  Auaustine  de  Tron.  13,  3;  and  the  views 
of  St.  Ambrose,  Corp.  Jur.  Cononici  I,  Dist.  47,  C8. 


552  COLUMBIA  LAW  REVIEW 

addition  the  church,  as  the  guardian  of  the  pubHc  morals,  pro- 
fessed to  find  that  trade  for  gain  led  to  deceit.^' 

Up  to  the  sixteenth  century  trade  and  commerce  were  small 
and  confined  chiefly  to  luxuries,  and,  so  far  as  it  was  a  lucrative 
business  at  all,  to  foreigners  and  Jews.  The  whole  situation, 
economic  and  social,  the  temper  of  the  people,  the  interests  and 
the  views  of  the  clergy,  who  were  the  only  class  of  any  high  order 
of  intelligence,  all  combined  to  make  possible  a  situation  wherein 
men  freely  acquiessed  in  an  almost  total  control  of  business 
activity,  first  by  the  local  guilds  and  the  local  authorities,  but  passing 
gradually  into  the  hands  of  the  king  from  the  twelfth  to  the  four- 
teenth centuries.^* 

By  the  middle  of  the  fourteenth  century,  the  king,  now  acting, 
nominally,  through  Parliament,  was  practically  supreme.  The 
growth  of  trade  had  broken  the  narrow  bounds  of  medieval  indus- 
trial life  and  state  control  became  the  order  of  the  day." 

Speaking  of  the  fifteenth  century,  Cheyney^®  says  that  the 
functions  of  the  government  had  come 

"To  include  the  control  of  all  forms  of  industrial  life,  including 
agriculture,  manufacturing,  commerce,  internal  trade,  labor,  and 
other  economic  relations.  The  control  of  economic  and  social 
matters  by  the  government  was  in  accordance  with  contemporary 

"For  general   discussion  of  this  point,   see  Ashley,   English   Economic 
History    (3rd  ed.)    Middle  Ages,  Chap.   Ill;  also  note  the   following: 
"The  end  of  why  all  men  be  create 

As  men  of  wisdom  do  agree 
In  to  maintain  the  public  state, 

They  riches  were  given  to  thee 
That  thou  mights't  make  provision 
In  far  countries  for  things  that  be 
Needful  for  thine  own  nation 
Content  thyself  with  a  living. 
Crowley,  "The  Merchant's  Lesson"  in  "The  Voice  of  the  Last  Trumpet" 
(1550)    Select  Works.  86. 

"See  assize  of  measures,  1197,  Roger  de  Hovenden  (Rolls  Series)  IV, 
33.  An  early  attempt  by  central  authority  to  make  weights  uniform  that 
being  the  apparent  purpose  rather  than  to  supercede  the  local  authorities. 
The  administrative  machinery  being  at  that  time  inadequate  and  continuing 
so  up  to  the  15th  century. 

There  were  occasional  conflicts  between  the  Royal  and  local  authorities 
as  witness  the  seizure  of  the  privileges  of  London  from  1285-1298.  Carta 
Mercatoria,  1303  by  Edw.  I.  was  really  an  encroachment  upon  local  authori- 
ties in  that  it  protected  as  well  as  taxed  foreign  merchants  toward  whom 
local  feeling  was  hostile,  also  the  earlier  assize  of  cloth  and  assizes  of 
bread  and  ale.  Salzman,  English  Industries  of  the  Middle  Ages,  Chap. 
XI,  p.  201. 

"Ashley,  English  Economic  History   (3rd  ed.)   c.  2. 

"Industrial  and  Social  Development  of  England   (1901)   174. 
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opinions  and  feelings.  An  enlightened  absolutism  seems  to  have 
commended  itself  to  the  thoughtful  men  of  the  time.  A  paternal- 
ism which  regulated  a  very  wide  circle  of  interests  was  unhesi- 
tatingly accepted  and  approved.  .  .  .  Almost  all  economic 
conditions  were  regulated  by  the  government  to  a  degree  quite 
unknown  before.  ...  By  the  close  of  Elizabeth's  reign  a 
systematic  regulation  was  established  which  while  not  controlling 
every  detail  of  industrial  life  yet  laid  down  the  general  lines  along 
which  most  of  the  industrial  life  must  run — it  was  now  regulated 
in  its  main  features  by  the  all  powerful  national  government." 

The  beginnings  of  regulation  of  the  labor  of  women  and 
children  seem  to  have  come  in  this  period."  But  now  there  comes 
a  change.  The  sixteenth  century  forecast  the  economic  revolution 
both  as  to  English  home  industry  and  as  to  commerce.  This 
economic  revolution  was  to  be: 

"A  change  from  the  old  dependent,  uncompetitive  and  regu- 
lated industrial  system  to  one  under  which  capital  and  labor  grew 
up  as  separate  forces  in  the  form  in  which  we  recognize  them  now. 
.  .  .  .  A  new  and  eager  spirit  came  with  the  Renaissance  and 
the  Reformation,  a  spirit  which  on  the  economic  side  showed 
itself  in  the  development  of  competition,  the  shaking  off  of  old 
restraints." 

Even  before  this  time  the  same  tendency  had  manifested  itself 
within  the  towns. -*^ 

But  the  economic  revolution  does  not  seem  to  have  been  a 
rising  against  grievances  so  much  as  an  awakened  popular  spirit. 
Men  seemed  suddenly  to  have  discovered  that  there  are  things 
worth  striving  for  in  life.  This  recognition  came  partly  from  the 
fact  that  boundless  opportunities  were  just  opening  in  the  new 
world  with  its  free  land  and  unbounded  natural  resources.  It 
awakened  hope  and  enterprise ;  it  stimulated  and  spurred  men  on 
to  risks  and  adventures  theretofore  undreamed  of.  An  immense 
growth  of  individual  initiative  was  thus  called  forth — it  became 
the  spirit  of  the  new  age.  The  petty  economies  of  the  past  seemed 
of  less  importance  in  the  face  of  new  and  boundless  wealth  waiting 
only  to  be  made  use  of.  So  trade  grew,  commerce  thrived,  industry 
was  stimulated,  and  the  foundations  were  laid  for  the  transition 
from  the  hard,  grinding  and  closely  supervised  life  of  the  middle 
ages  to  the  free  and  untrammeled  laisses  faire  of  the  closing 
decades  of  the  eighteenth  century.  Yet  even  that  change,  as  we 
shall  see,  was  very  slow;  for  habit  and  institutions  still  had  their 

'"Rilev.  Memoirs  of  London,  278,  549;  Towmling  Smith,  English 
Guilds,  179. 

"Ashley,  English  Economic  History'  (3rd  ed.)  c.  1,  p.  10. 
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weight  and  many  years  were  required  to  work  the  complete  emanc- 
ipation. But  it  is  significant  to  note  in  this  connection  that  today 
the  return  to  more  complete  supervision  of  individual  activities 
and  the  movement  away  from  laissec  faire  follows,  in  America, 
closely  upon  the  passing  of  free  land  and  after  a  great  part  of 
the  wealth  of  easily  available  raw  materials  has  been  used  and 
when  great  numbers  of  men  have,  because  of  the  growth  of  cities 
and  the  crowding  of  urban  populations,  again  become  as  dependent 
as  they  formerly  were  because  of  lack  of  transportation  or  dearth 
of  materials.  Truly,  economic  theories  change  with  the  change 
in  human  needs,  and  just  as  surely  our  law  and  our  institutions 
must  adapt  themselves  to  the  new  needs.  And  if  the  new  situa- 
tion in  its  essential  characteristics  closely  resembles  an  ancient  one, 
we  must  expect  to  see  institutions  and  principles  that  applied  in 
that  ancient  situation  revived  and  applied  to  the  modern  need.^^ 

The  preliminary  stage  of  the  economc  revolution  showed 
itself  first  in  a  political  way. 

"The  Whig  jealousy  of  arbitrary  power  divested  the  executive 
of  personal  control  over  commerce  and  industry ;  and  the 
authority,  which  had  been  exercised  by  the  crown,  passed  almost 
entirely  into  the  hands  of  the  house  of  Commons."-^ 

From  this  time  on,  industrial  control  was  exercised  by  Parlia- 
ment and  owing  to  the  growth  of  industrial  interests  and  of 
commerce  in  England  the  traders  were  increasingly  well  repre- 
sented in  the  Commons.     Yet,  apparently, 

"During  a  period  of  more  than  two  centuries,  from  the  begin- 
ning of  Elizabeth's  reign  until  the  accession  of  Pitt  to  power  the 
effort  to  promote  economic  progress  by  governmental  action  was 
steadily  maintained."-'' 

It  must  be  noted  also  that 

"English  Public  opinion  did  not  set  in  the  direction  of  laissca 
faire  until  the  country  had  had  long  experience  of  the  evils  of  the 
mercantile  system  as  reconstructed  bv  a  constitutional  govern- 
ment."2* 

'TThe  writer  is  indebted  to  his  friend  Professor  George  J.  Thompson 
of  Pittsburg  University  Law  School  for  helpfnl  discussion  and  concrete 
suggestions,  particularly  in  connection  with  this  part. 

^2  Cunningham,  Growth  of  English  Industr>-  and  Commerce,  22.  Freund, 
Standards  of  American  Legislation,  189. 

"2  Cunningham,  of.  cit.,  p.  20,  1907  (4th  ed.)  p.  20. 

^2  Cunningham,  op.  cit.,  19. 
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Speaking  of  the  same  period  in  his  Introduction  to  the  Indus- 
trial and  Social  History  of  England,   Mr.  Cheyney  says: 

"The  complete  acceptance  of  the  view  that  it  was  a  natural 
and  desirable  part  of  the  work  of  the  government  to  regulate  the 
economic  life  of  the  people  had  persisted  well  past  the  middle  of 
the  18th  century.  But  very  different  tendencies  of  thought  arose 
in  the  latter  part  of  the  century.  One  of  these  was  the  prevailing 
desire  for  greater  liberty.  The  word  liberty  was  defined  differently 
by  different  men,  but  for  all  it  meant  a  resistance  to  oppression, 
a  revulsion  against  all  interference  with  personal  freedom  of  action, 
a  disinclination  to  be  controlled  any  more  than  absolutely  necessary, 
a  belief  that  men  had  a  right  to  be  left  free  to  do  as  they  chose 
.•-o  far  as  such  freedom  is  practicable.  As  applied  to  economic 
interests  this  liberty  meant  freedom  for  each  person  to  make  his 
living  in  the  way  he  might  see  fit  .  .  .  government  regulation, 
.     .     .     was  an  interference  with  natural  liberty. 

A  second  influence  .  .  .  was  the  prevalent  belief  that  if  men 
could  get  back  to  a  'state  of  nature'  and  start  again,  things  might 
be  much  better    .    .    . 

A  third  .  .  .  was  the  development  of  a  consistent  body  of 
teaching  which  claimed  to  have  discovered  natural  laws  showing 
the  futility  and  injuriousness  of  any  such  attempts". ^^ 

As  a  natural  result  of  such  a  state  of  the  public  mind  Parlia- 
ment, without  any  change  in  the  fundamental  law,  ceased  to 
legislate  upon  economic  matters. 

"Those  who  regarded  freedom  for  enterprise  as  an  ideal,  were 
inclined  to  insist  that  it  was  a  natural  right  which  had  been  pre- 
served by  constitutional  safe  guards.  A  committee  of  the  House 
of  Commons  gave  a  new  reatling  to  the  rights  of  Englishmen.-* 
'The  right  of  every  man  to  employ  the  capital  he  inherits  or  has 
acquired  according  to  his  own  discretion  without  molestation  or 
obstruction,  so  long  as  he  does  not  infringe  on  the  rights  or  prop- 
erty of  others  is  one  of  those  privileges  which  the  free  and  happy 
constitution  of  this  country  has  long  accustomed  every  Briton  to 
consider  as  his  birth  right'. "-^ 

It  was  the  beginning  of  legislative  servility  to  capital  and 
dominating  interests  and  also  the  beginning  of  that  deep  distrust 

"Cheyney,  Introduction  to  the  Industrial  and  Social  History  of  Eng- 
land, 284,  et  seq. 

"Quoted  by  S.  &  B.  Webb  from  Reports  1806  III,  12. 

^Cunningham,  The  Industrial  Revolution  (1908)  739.  The  presence  of 
statutes  against  labor  unions  mark  the  first  quarter  of  the  19th  century. 
The  laborers  were  not  so  favorable  to  the  views  of  the  economists,  appar- 
ently. 
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and  strife  which  have  so  unfortunately  marked  the  relations  of 
capital  and  labor. ^^ 

Perhaps  one  fact  which  helped  in  the  extreme  lengths  to  which 
the  laisscz  faire  doctrines  went,  was  the  old  practice  of  giving  of 
monopolies  by  the  king.  This  seems  to  have  become  very  burden- 
some.    Sir  John  Colpepper  in  the  Long  Parliament-*  says : 

"I  have  one  more  grievance  to  offer  unto  you ;  but  this  one 
compriseth  many ;  it  is  a  nest  of  wasps,  or  swarm  of  vermin,  which 
have  over  crept  the  land.  I  mean  the  monopoliers  and  polers  of 
the  people.  These  like  the  frogs  of  Egypt  have  got  possession 
of  our  dwellings." 

Men  hoped  under  laissez  fairc  to  escape  all  burdens  of  mon- 
opoly, with  what  warrant  our  own  industrial  history  can  best  tell. 

Viewed  from  the  standpoint  of  others  than  the  capitalist,  the 
eighteenth  century  discovers  to  us 

"A  Britain  in  which  the  consumer  was  in  a  way,  at  the  mercy 
of  the  producer,  the  Jaborer  defenseless  against  the  employer.  The 
consumer's  remedy  lay  only  in  smuggling,  the  laborer's  in  riot",^° 

Such  seems  to  have  been  the  rather  chequered  career  of  indus- 
trial regulation  in  England,  and  so  confusing  is  the  picture  that  it 
is  little  wonder  that  many  varying  conclusions  have  been  drawn 
as  to  the  relation  of  the  situation  as  it  presented  itself  at  the  time 
of  the  framing  of  the  Constitution  of  the  United  States,  to  fixed 
constitutional  rights.  We  must  discount  the  judgment  of  any  man 
to  some  extent  upon  this  question,  because  men  see  so  largely 
through  the  discolored  and  distorted  lenses  of  their  personal 
economic  and  social  views.  Professor  Freund  in  his  Standards  of 
American  Legislation,  says : 

"It  is  true  that  toward  the  end  of  the  seventeenth  century  a 
long  period  set  in  during  which  economic  and  social  regulation  was 
sparingly  used  (except  so  far  as  external  'commerce'  was  con- 
cerned) and  incisive  interference  with  the  conduct  of  private  busi- 
ness revived  only  with  the  new  factory  legislation  at  the  beginning 
cf  the  nineteenth  century.  .  .  .  The  transfer  of  practically  all 
the  regulative  power  to  Parliament  had  the  effect  of  removing  from 
the  English  law  the  concept  of  a  sphere  of  individual  immunity 
from  regulation  as  a  legal  right.  That  happened  at  the  very  time 
v/hen  continental  jurists  began  to  claim  for  natural  law  a  positive 

"Cunningham,  op.  cit.,  p.  740. 

"Pari.  Hist.  II,  656,  quoted  2  Cunningham,  Growth  of  English  Indus- 
try. 307. 

'"2  Atton  &  Holland.  The  King's  Customs.  Preface  p.  V. 
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force  and  status.  They  not  only  developed  the  theory  of  vested 
rights,  which  has  remained  foreign  to  the  technical  terminology 
of  the  English  law,  but  contended  that  laws  violating  the  natural 
limitations  of  sovereign  power  were  null  and  void,  and  in  Germany 
territorial  statutes  were  questioned  on  that  ground  in  the  imperial 
courts  as  denials  of  justice  just  as  they  are  attacked  in  America 
as  violating  due  process  of  law".'"" 

In  the  opinion  of  Professor  Freund,  it  will  be  noted,  the  fact 
of  Parliament's  control  of  business  prevented  questions  of  con- 
stitutional power  to  regulate,  from  being  seriously  raised  in  Eng- 
land even  at  a  time  when  the  tendency  elsewhere  was  to  spin  claims 
of  individual  immunity  from  government  regulation  out  of  the 
airy  web  of  natural  law  theories.  To  quote  further  from  Professor 
Freund : 

"Strong  as  was  the  conviction  in  England  that  the  male  adult 
person  should  not  be  interfered  with  in  his  economic  arrangements, 
even  the  most  individualistic  of  English  thinkers  do  not  hint  at 
possible  limitations  of  a  legal  character  upon  Parliament". 

It  will  appear  from  this  hasty  review  that  while  many  contro- 
versies arose  in  England  between  local  authorities  and  the  Crown 
and  later  between  the  Crown  and  Parliament,  yet  on  the  whole  a 
searching  control  of  business  was  never  adjudged  unlawful.  The 
policy  pursued  by  the  government,  whether  exercised  by  the  royal 
or  legislative  branches,  was  always  in  accord  with  the  economic 
and  social  views  of  the  times,  and  the  disappearance  of  control  as 
an  existing  fact  in  the  eighteenth  century  was  but  natural ;  for  the 
lawmaker  is  only  the  man  of  his  time  speaking  in  accordance  with 
the  times  and  place  and  beliefs  of  his  people  rather  than  expressing 
his  own  will.'^ 

The  silence  of  Parliament,  the  absence  of  regulative  legislation 
during  the  latter  part  of  the  eighteenth  century,  was  only  an  expres- 
sion of  policy,  for  "Public  policy  is  but  the  manifest  will  of  the 
state"." 

Thus  the  absence  of  restrictions  at  the  beginning  of  the  nine- 
teenth century  was  merely  recognition  of  the  theory  of  hisses  faire 
as  the  doctrine  of  the  world  of  trade  and  commerce.  We  can  quite 
safely  say.  therefore,  that,  at  least  aside  from  the  American  w-ritten 
Constitutions,  it  has  always  been  lawful,  so  far  as  legal  or  implied 

'^Op.  Cit.  at  p.  189. 

"Kohler,  Lehrehuch  des  Burglichen  Rechls,  38;  see  Pound,  Courts  and 
Legislation,  7  Amer.  Pol.  Sci.  Rev.  379-80. 

""Jacoway  v.  Denton   (1869)  25  -A.rk.  *625  at  *634. 
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constitutional  restraints  in  Anglo-American  law  are  concerned,  for 
the  legislature  to  adopt  any  policy  of  regulation  of  business  that  the 
economic  and  social  thought  and  conditions  of  the  time  will  permit. 
The  legislative  body  should  adapt  its  policies  to  the  times  and 
conditions  in  order  to  make  them  workable.  That  they  should 
accord  with  some  conceivable  existing  economic  doctrine  at  the 
time  of  their  enactment  is,  to  say  the  least,  desirable  and  necessary 
if  they  are  to  be  effective,  but  that  does  not  at  all  mean  that  legisla- 
tures of  today  are  bound  by  the  legislative  precedents  of  yesterday, 
for  today  there  are  new  conditions  that  did  not  affect  the  past  at  all, 
and  even  modern  economic  theories  are  not  universally  true;  such 
theories 

"are  true  neither  for  the  past,  when  the  conditions  they  postu- 
late did  not  exist  nor  for  the  future,  when,  unless  society  becomes 
stationary,  the  conditions  will  have  changed.  '^^ 

When  priests  ruled  the  consciences  of  men  and  deemed  trade 
to  be  the  enemy  of  men's  souls,  trade  was  repressed  and  frowned 
upon.  Later  when  the  King,  primarily  for  his  revenues,  allowed 
or  encouraged  the  growth  of  trade  and  commerce  and  chartered 
and  authorized  trading  companies,  and  later  still  when  England 
began  to  take  her  place  as  a  commercial  power,  it  was  never  a 
question  of  power  or  right  as  to  whether  this  or  that  step  looking 
to  regulation  should  be  taken,  it  was  only  a  question  of  policy.  A 
question  did  arise  between  King  and  Parliament  as  to  who  was  to 
be  the  final  arbiter  in  settling  that  policy ;  but  that  controversy 
does  not  interest  us  because  the  legislative  or  poHcy  determining 
branch  of  the  government  is  for  us  pointed  out  by  the  constitution. 

Ill  The  Problem  Under  Our  Constitutions 

To  what  extent  may  occupations  or  businesses,  which  have  not 
in  modern  times  been  classed  as  public  or  regulated  by  the  state, 
be  made  the  subjects  of  regulation  under  our  American  constitu- 
tions? We  may  leave  out  of  account  all  instances  where  the 
business  in  question  is  obliged  to  depend  upon  and  accept  some 
legal  privilege  from  the  state,  or  where  there  is  some  dedication 
to  an  essentially  public  use.  There  remain  for  our  consideration 
ordinary  businesses  which  may  or  may  not  partake  of  the  nature 
of  virtual  monopolies. 

The  purpose  of  a  written  constitution  is  to  imbed  certain  sup- 

^Ashley,  English  Economic  History  (3rd.  ed)  The  Middle  Ages,  Pre- 
face. XI. 
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posedly  necessary  principles  permanently  in  the  structure  of  our 
national  life.^*  But  constitutions  contain  express  prohibitions  and 
commands  which  only  indirectly  represent  principles.  These  com- 
mands are,  nevertheless,  binding  upon  legislatures  although  the 
principle  upon  which  they  were  originally  based  would  not  now 
be  invoked.  Also,  in  some  cases,  principles  are  imposed  in  general 
terms,  the  content  of  the  principle  being  left  to  construction  in  the 
light  of  history.  Such  a  term  is  due  process  of  law ;  and  it  may  be 
asked  whether  due  process  as  a  test  of  legislative  action  gained 
any  new  or  different  quality  from  the  fact  of  its  mention  in  the 
Constitution.  That  what  may  be  called  due  process,  historically, 
changed  constantly  through  the  ages  admits  of  no  doubt.  When 
embodied  in  our  constitution  did  it  at  once,  for  us,  become  rigid, 
embodying  as  a  part  of  it  economic  and  social  doctrines  of  that 
time,  or  does  it  still  remain  a  living,  growing  thing,  adapting  itself 
constantly,  as  in  ages  past,  to  the  needs  of  society?  Due  process 
must  mean  exactly  what  it  meant  under  the  English  constitution 
down  to  the  days  of  George  III.,  for  since  it  is  a  phrase  not  other- 
wise defined  it  must  have  had,  as  used,  the  meaning  current  when 
it  was  written  into  the  constitution  or  the  fifth  amendment  thereof. 
But  at  that  time,  as  ever  in  English  history,  it  only  meant  that 
legislatures  should  serve  the  public,  derive  their  rights  from  repre- 
sentation, and  not  act  oppressively  nor  individually.  For  although 
the  English  Parliament  had  done  all  these  things,  yet  the  framers 
of  our  constitution  held  that  there  were  limits  to  legislative  right. 
But,  aside  from  limits  placed  by  colonial  theory,  by  Magna  Carta, 
or  by  the  Bill  of  Rights,  the  term  due  process  when  adopted  into 
the  Federal  Constitution  brought  with  it  out  of  the  past  no  hint 
of  any  limitation  upon  legislative  power,  and  those  instruments 
suggest  no  further  limitation  than  as  outlined  above.  It  would 
seem,  then,  that  under  our  constitutions  the  legislature  should  be 
free  to  adopt  any  policy,  or  act  upon  any  principle  of  conduct  not 
clearly  opposed  to  the  trend  of  public  thought  and  the  needs  of 
society,  and  not  arbitrary  or  personal  in  its  intent  or  effect  upon 
any  individual. 

Although  the   fourteenth  amendment  was   framed  long  after 
the  adoption  of  the  fifth  amendment,  yet  due  process  as  therein 

**Yet,  comparing  our  own  experience  with  that  of  England,  any  principle, 
so  far  as  it  is  really  fundamental  in  the  life  of  the  people  will  assert  itself 
sufficiently  and  if  it  is  not  so  fundamental  or  if  the  needs  of  a  nation  or  a 
people  change,  the  situation  results  that  a  principle  that  no  longer  has 
significance  seems  to  warp  the  development  of  the  national  life,  as  is  the 
case  of  the  old  theory  as  to  Senatorial  election  in  America. 
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provided  for  is  conceded  to  be  the  same  as  the  due  process  of  the 
earlier  amendment.^'* 

Since  no  enumeration  of  callings  which  may  be  pursued  without 
hindrance  or  regulation  appears  in  our  constitution,  our  courts 
have  been  driven  to  seek  what  have  sometimes  been  called  "funda- 
mental rights  of  occupation".  That  there  are  certain  fundamental 
principles  back  of  our  law,  embodied  in  and  preserved  by  the 
constitutions,  principles  which  legislatures  are  not  at  liberty  lightly 
to  disregard,  is  often  judicially  asserted.  Such  decisions  assert  a 
right  of  freedom  from  restraint  for  the  individual  in  the  conduct 
of  his  business. 

"The  fact  of  a  fundamental  right  of  liberty  on  the  part  of  an 
individual  to  pursue  any  lawful  calling  in  his  own  way  so  long 
as  it  does  not  interfere  with  the  welfare  of  the  public  seems  to  be 
asserted  by  the  Courts".^*^ 

One  extreme  statement  of  this  view  is  as  follows : 

"The  right  to  follow  any  of  the  common  occupations  of  life  or 
to  earn  one's  living  in  any  innocent  vocation  without  let  or 
hindrance  is  one  of  those  inalienable  rights  covered  by  the  state- 
ments in  the  Declaration  of  Independence  and  >^ecured  to  all  those 
living  under  our  form  of  government  by  the  liberty,  property  and 
happiness  clauses  of  the  national  and  state  constitutions"." 

It  might  be  suggested  that  what  is  an  innocent  vocation  is  a 
relative  matter,  and  the  term  cannot  be  applied  fairly  without  con- 
sidering the  interest  of  the  public.  Moreover,  we  must  recognize 
the  fact  that  the  "liberty"  clauses  of  the  constitution  "were  aimed, 
not  to  protect  aggressiveness  but  to  prevent  exploitation ;  not  to 
encourage  strife  and  controversy  but  to  prevent,  to  the  extent 
necessary,  at  the  time  of  their  adoption,  class  oppression.  Free- 
dom of  contract,  even,  so  far  as  it  is  guaranteed,  is  coming  to  be 
recognized  as  a  real,  in  the  sense  of  practical,  freedom  on  both 
sides ;  and  we  are  less  inclined  to  apply  or  to  interpret  the  consti- 

''Due  process  under  the  14th  amendment  "only  demands  of  the  states 
what  Magna  Charta  demanded  from  the  time  our  ancestors  set  foot  upon 
American  soil  *  *  *  that  amendment  gave  a  veto  power  upon  state 
action  upon  the  citizen  not  consonant  with  due  process  of  law,  but  gave 
no  definition."    State  v.  Sponauglc  (1898)  45  W.  Va.  415,  32  S.  E.  283. 

'"Rast  V.  Van  Dcman  &  Lewis  Co  (1915)  240  U.  S.  342.  366.  it  Sup. 
Ct.  370. 

"State  V.  Citv  of  Sheridan  (Wyo.  1918)  170  Pac.  1.  Cf.  also  In  re  Leach 
(1893)  134  Ind.  665,  34  N.  E.  641,  and  Tolliver  v.  Blizzard  (1911)  143  Ky. 
7Z\  137  S.  W.  509. 
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tution  so  as  to  give  the  advantage  always  and  necessarily  to  the 
stronger,  the  more  crafty,  and, the  more  assertive  party." 

But,  it  is  asserted,  these  fundamentals  are  economic  and  social 
standards.  Mr.  Justice  Field  of  the  United  States  Supreme  Court 
said:3« 

"It  has  been  well  said  that  'the  property  which  every  man  has 
in  his  own  labor,  as  it  is  the  original  foundation  of  all  other  prop- 
erty, so  it  is  the  most  sacred  and  inviolable.  The  patrimony  of  the 
poor  man  lies  in  the  strength  and  dexterity  of  his  own  hands,  and 
to  hinder  his  employing  this  strength  and  dexterity  in  what  manner 
he  thinks  proper,  without  injury  to  his  neighbor,  is  a  plain  violation 
of  this  most  sacred  property.  It  is  a  manifest  encroachment  upon 
the  just  liberty  both  of  the  workman  and  of  those  who  might  be 
disposed  to  employ  him.  As  it  hinders  one  from  working  at  what 
he  thinks  proper,  so  it  hinders  others  from  employing  whom  they 
think  proper'.     Adam  Smith's  Wealth  of  Nations,  Bk.  1,  C.  10." 

The  impression  gained  is  that  because  Adam  Smith  objected  to  a 
thing  it  is  therefore  unconstitutional.  But  for  another  view  note 
the  language  of  the  Supreme  Court  in  Otis  v.  Parker. 

"Considerable  latitude  must  be  allowed  for  difference  of  view 
as  well  as  for  possible  peculiar  conditions  which  this  court  can 
know  but  imperfectlv  if  at  all.  Otherwise  a  constitution  instead 
of  embodying  only  relatively  fundamental  rules  of  right,  as  gen- 
erally understood  by  all  English  speaking  communities,  would 
become  the  partisan  of  a  peculiar  set  of  ethical  or  econominal 
opinions  which  by  no  means  are  held  semper  ubique  et  ab  omnibus." 

And,  as  Justice  Holmes  remarked  in  his  dissent  in  the  Lochner 
case  :** 

"The  fourteenth  amendment  doeg  not  enact  Mr.  Herbert  Spen- 
cer's Social  Statics." 

and  the  fifth  amendment  goes  no  farther  in  that  direction. 

"Economic  policies — however  firmly  rooted  in  habits  of  thought 
or  structure  of  society  are,  by  their  very  nature,  unfit  to  be  iden- 
tified with  the  relatively  immutable  concept  of  due  process.  When 
the  makers  of  constitutions  did  intend  to  establish  policies,  they 

"C/.  Pound.  Liberty  of  Contract,  27  Yale  Law  Journal  454.  And  the 
police  power  may  limit  contract  even  where  the  parties  are  of  full  age  and 
competent,  when  they  do  not  actually  stand  upon  an  equality.  Holden  v. 
Hardy  (1897)  169  U.  S.  366,  18  Sup.  Ct.  383. 

"Butchers  Union  Slaughter  House  Co.  v.  Crescent  City  Live  Stock  Co. 
(1883)  111  U.  S.  746,  757,  4  Sup.  Ct.  652. 

'•(1903)  187  U.  S.  606.  608,  609,  23  Sup.  Ct.  168. 

"(1905)  198  U.  S.  45,  25  Sup.  Ct.  539. 
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did  so  in  express  terms:  freedom  of  speech  and  press,  religious 
liberty,  the  favor  to  the  accused  in  criminal  proceedings — these 
we  find  guaranteed  in  specific  clauses ;  and  nothing  was  guaranteed 
that  had  not  at  some  time  been  a  live  issue.  It  was  foreign  to 
their  minds  to  foreclose  issues  that  no  one  could  foresee.  Due 
process  was  an  idea  centuries  old  and  meant  to  last  for  centuries."*^ 

And,  as  Professor  Pound  has  said,  it  is 

"contrary  to  their  [the  framers  of  the  Constitution]  principles  to 
assume  that  they  intended  to  dictate  philosophical  or  juristic  beliefs 
and  opinions  to  those  who  were  to  come  after  them."*^ 

Moreover,  as  we  have  seen: 

"The  common-law  concept  of  civil  liberty  was  by  no  means 
repugnant  to  regulation  in  the  public  interest,  but  recognized  such 
regulation  as  a  proper  and  ordinary  incident  and  qualification."** 

That  the  possible  limits  of  freedom  of  occupation  or  of  the 
power  of  the  legislature  to  interfere  is  by  no  means  a  fixed  thing, 
but  changing  as  the  sentiment  of  the  public  changes,  is  stated  thus : 

"The  practical  content  of  this  right  (of  freedom  of  occupation) 
seems  to  be  subject  to  a  whittling  down  process  as  a  result  of  a 
change  of  sentiment  on  the  part  of  the  public  which  recognizes  a 
new  evil  not  heretofore  recognized"  ;*"' 

and  on  page  365  of  the  same  report  the  Court  says: 

"No  requirement  of  reason  is  necessary  to  demonstrate  the 
broad  power  of  the  legislature  over  the  transactions  of  men.  There 
are  many  lawful  restrictions  upon  liberty  of  contract  and  business." 

Moreover,  that  the  current  of  judicial  opinion  has  changed  and 
is  changing  is  admitted : 

"Is  it  an  illegal  meddling  with  a  lawful  calling  and  a  deprivation 
of  freedom  of  contract  ?  This  is  the  contention.  *  *  *  These 
contentions  have  the  support  of  a  number  of  cases.  They  are 
opposed  by  others,  but  not  nearly  so  numerous  as  the  supporting 
cases,  hut  marking  a  change  of  opinion."*^ 

The  exercise  of  the  power  will  vary,  also,  with  differing 
conditions : 

*'Freund,  Standards  of  American  Legislation,  32-33,  see  also  pp.  20-21. 

^'Liberty  of  Contract,  18  Yale  Law  Journal,  454.  467. 

"Freund,  Standards  of  American  Legislation,  188. 

"Rast  V.  Van  Deman  &  Lewis  Co.  (1915)  240  U.  S.  342,  366,  36  Sup. 
Ct.  370. 

"Rast  V.  Van  Deman  &  Lewis  Co.,  supra  footnote  45,  at  p.  363.  Italics 
ours. 
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"Rights  of  property,  like  all  other  social  and  conventional  rights, 
are  subject  *  *  *  to  such  reasonable  restraints  and  regulations 
established  by  law  as  the  legislature,  under  the  governing  and 
controlling  power  vested  in  them  by  the  constitution,  may  think 
necessary  and  expedient. 

This  power  legitimately  exercised  can  neither  be  limited  by 
contract  nor  bartered  away  by  legislation. 

While  this  power  is  necessarily  inherent  in  any  form  of  gov- 
ernment, it  was,  prior  to  the  adoption  of  the  constitution,  but 
sparingly  used  in  this  country.  As  we  were  then  almost  purely 
an  agricultural  people,  the  occasion  for  any  special  protection  of 
a  particular  class  did  not  exist.  Certain  profitable  employments 
*  *  *  which  were  then  considered  to  be  legitimate  have  fallen 
under  the  ban  of  public  opinion,  and  are  now  either  altogether 
prohibited,  or  made  subject  to  stringent  police  regulations."*^ 

Earlier  in  the  same  decision  it  was  said : 

"The  law  is  to  a  certain  extent  a  progressive  science ;  *  *  * 
that  restrictions  which  had  formerly  been  laid  upon  the  conduct 
of  individuals,  or  of  classes  of  individuals,  had  proved  detrimental 
to  their  interests :  while,  upon  the  other  hand,  certain  other  classes 
of  persons  (particularly  those  engaged  in  dangerous  or  unhealthful 
employments)  have  been  found  to  be  in  need  of  additional  protec- 
tion. *  *  *  (y{  course  it  is  impossible  to  forecast  the  character 
or  extent  of  these  changes,  but  in  view  of  the  fact  that,  from  the 
day  Magna  Charta  was  signed  to  the  present  moment,  amendments 
to  the  structure  of  the  law  have  been  made  with  increasing  fre- 
quency, it  is  impossible  to  suppose  that  they  will  not  continue  and 
the  law  be  forced  to  adapt  itself  to  new  conditions  of  society." 

In  Corn  Products  Refining  Co.  v.  Eddy,  a  case  where  an  injunc- 
tion was  sought  to  prevent  enforcement  of  a  requirement  that 
complainant  make  public  the  exact  composition  and  method  of 
manufacture  of  its  product,  the  Court  said  :*^' 

"The  right  of  the  manufacturer  to  maintain  secrecy  as  to  his 
compounds  and  processes  must  be  held  subject  to  the  right  of  the 
state,  in  the  exercise  of  its  police  power  and  in  promotion  of  fair 
dealing,  to  require  that  the  nature  of  the  product  be  fairly  set 
forth." 

Whatever,  then,  this  fundamental  right  of  occupation  may  be, 
it  is  subject  to  a  changing  and  ever  varying  public  need.  What  is 
today  a  right  of  freedom  from  interference  may  tomorrow,  because 
of  changed  conditions,  be  no  longer  a  right ;  in  other  words  these 
"fundamental  rights"  of  occupation  are  not  based  upon  any  given 

"Holden  v.  Hardy  (1897)  169  U.  S.  366,  18  Sup.  Ct.  383. 
*'*(1919)  249  U.  S.  427,  431-2,  39  Sup.  Ct.  325. 
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economic  policy  nor  upon  any  fixed  social  theory,  but  merely  upon 
the  current  social  need  which  changes  as  conditions  change. 

"Whether  a  measure  relating  to  the  public  welfare  is  arbitrary 
or  unreasonable,  whether  it  has  no  substantial  relation  to  the  end 
proposed  is  obviously  not  to  be  determined  by  assumptions  or  by 
a-priori  reasoning.  The  judgment  should  be  based  upon  a  consid- 
eration of  relevant  facts  actual  or  possible — Ex  facto  jits  oritur. 
That  ancient  rule  must  prevail  in  order  that  we  may  have  a  system 
of  living  law."** 

Chief  Justice  Waite  once  said''''  that  the  constitution  does  not 
confer  power  upon  the  whole  people  to  control  rights  which  are 
purely  and  exclusively  private.  It  is  difficult  to  restrain  the  obser- 
vation that  what  the  whole  people  do  does  not  require  any  aifimative 
assistance  from  the  constitution  in  the  very  nature  of  things;  for 
it  does  npt  disable  its  authors  except  as  they  agree  to  be  disabled 
thereby.  But  taking  the  statement  seriously  as  it  was  intended, 
there  still  remains  the  question  of  when  a  business  can  be  said  to 
be  "purely  and  exclusively  private".  Surely  as  a  matter  of  fact 
and  economic  experience  we  are  finding  that  business  is  largely 
interdependent — so  much  so  that  it  is  diflficult  to  conceive  of  a 
business  which  deals  at  all  with  the  public  and  yet  is  "purely  and 
exclusively  private",  and  as  to  when  it  is  private  the  people  through 
their  legislative  representatives  must  determine. 

The  question  is,  to  determine  where,  if  at  all,  the  line  should 
be  drawn  between  so-called  "public  callings"  and  private  occupa- 
tions. It  is  asserted  that  there  is  a  fundamental  diflference  between 
these  classes. 

"*  *  *  Comparison  of  the  large  amount  of  regulation  which 
it  is  considered  proper  for  the  state  to  impose  in  regard  to  public 
services  with  the  small  amount  of  regulation  which  it  is  considered 
proper  for  the  state  to  enforce  in  regard  to  private  business  is  in 
itself  significant  enough.  The  difTerence  which  is  shown  is  more 
than  one  of  degree,  it  becomes  one  in  kind.  It  is  only  in  public 
business  that  the  law  imposes  affirmative  duties ;  generally  speaking 
the  duties  imposed  upon  those  in  private  business  are  negative." 

But  the  same  author  says : 

**Disscnt  of  Mr.  Justice  Brandies  in  Adams  v.  Tanner  (1917)  244  I'.  S. 
590  at  p.  600,  37  Sup.  Ct.  662.  A  sweeping  statement  of  this  view  is  that  of 
Bierly,  Police  Power  State  and  Federal,  11.  Quoting  Justice  Jeremiah 
S.  Black :  "All  property,  corporeal  or  incorporeal  is  held  upon  condition 
that  it  may  be  divested  whenever  the  general  interest  requires  it." 

"Munn  V.  Illinois  (1876)  94  U.  S.,  113,  124. 


GOVERNMENT  CONTROL  OF  BUSINESS         565 

•'The  distinction  between  the  private  callings — the  rule — and 
the  public  callings — the  exception  was  the  most  striking  feature 
of  the  law  governing  business  relations.  The  causes  of  the  division 
are  economic  rather  than  strictly  legal.  *  *  *  in  matters  not 
vital  to  the  life  and  well  being  of  man-kind  the  laws  of  society  may 
be  left  free  to  operate  without  limitation  by  the  sovereign  pCKwer ; 
but  in  all  that  has  to  do  with  the  necessaries  of  life  the  protection 
of  the  sovereign  is  extended."" 

His  argument,  while  admitting  that  the  limits  of  the  class  called 
public  may  be  extended  from  time  to  time,  makes  the  prerequisite 
for  extension  some  economic  advantage  in  the  business  over  some 
service  or  product  which  is  of  vital  public  necessity,  in  other  words 
virtual  monopoly.  Any  danger  to  the  public  from  any  other  busi- 
ness might  result  in  restrictions  or  prohibitions  but  not  in  the  sort 
of  regulation  that  is  proper  for  the  public  service  company. 

A  recent  writer'*  calls  attention  to  the  fact  that  at  early  common 
law  the  term  "common"  as  applied  to  a  business,  meant  no  more 
than  that  such  business  was  publicly  engaged  in ;  that  a  "common" 
smith  differed  from  a  smith  not  "common"  only  in  the  fact  that 
he  professed  to  work  at  a  trade  and  that  he  openly  invited  public 
patronage,  while  the  latter  was  merely  the  servant  or  workman  of 
some  other  person,  his  master  or  regular  employer.  The  common 
employment  was,  then,  only  the  business  in  which  the  trade  of  the 
public  at  large  was  solicited.*^' 

This  would  seem  to  furnish  a  historical  basis  or  criterion.  A 
man  who  had  relations  with  the  public  was  liable  to  regulation  as 
to  such  dealings.  Even  the  farmer,  as  we  have  seen,  was  regulated 
as  to  the  planting  and  handling  of  his  crops  because  his  industry 
vitally  affected  the  narrow  circle  he  could  serve — narrow  because 
of  the  absence  of  means  of  transportation.     Under  this  historical 

"Wyman,  Public  Service  Corporations  (1911)  preface  XL,  V. 

"Edward  A.  Adler,  Business  Jurisprudence,  28  Harvard  Law  Rev.  135; 
see  also  his  article,  Labor,  Capital  and  Business  at  the  Common  Law,  29 
Harvard  Law  Rev.  241,  244. 

^^Labor,  Capital  and  Business  at  Common  Law,  29  Harvard  Law  Rev., 
241  at  p.  243,  "*  *  *  business  at  the  common  law  consists  in  the  under- 
taking and  conduct  of  a  community  or  public  service  for  profit,  and  hence 
it  is  the  duty  of  everv  one  who  takes  upon  himself  a  'public  employment' 
(Holt,  C.  J.,  Lane  z-.  Cotton  (1701)  1  Ld.  Raymond  648.  656).  The  duty 
arises  from  the  undertaking,  the  profession,  "and  not  from  the  necessities 
of  the  community,  as  often  supposed.  To  carry  on  a  business  is  to  exer- 
cise a  privilege.  The  right  of  a  person  to  do  with  his  own  as  he  pleases 
need  not  be  disputed.  But  a  business  man  deals  with  what  is  not  his  ovvn. 
He  emerges  from  his  privacy,  involves  the  fortunes  of  the  community  with 
his  own  and  by  so  doing  assumes  an  obligation  to  the  public.  He  ceases  to 
be  a  private  and  becomes  a  common  or  public  personage." 
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basis  few  men  were  not  public  in  a  sense — those  who  worked  as 
servants  or  apprentices  of  another,  or  workmen  in  his  private  shop 
were  outside  the  class ;  those  who  offered  to  serve  the  public 
came  within  the  class.  The  person  in  the  common  trade  served 
all  who  called  for  his  services  not  because  of  any  peculiarity  in 
the  nature  of  his  business,  not  because  of  any  dedication  of  his 
services  to  the  pubHc  beyond  entering  the  business,  but  because, 
in  the  light  of  economic  and  social  conditions  and  theories  then 
prevalent,  the  state  thought  it  best  to  have  him  serve  everyone 
who  applied,  and  under  state  regulation. 

We  have  found  that  the  later  common  law  of  the  seventeenth 
and  eighteenth  centuries  came  to  differ  from  the  earlier  law  in  its 
treatment  of  the  so-called  public  callings,  as  well  as  of  private 
callings,  because  of  a  change  of  policy  and  social  thought  of  the 
state  as  well,  perhaps,  as  because  of  economic  changes  in  the  con- 
ditions of  society  itself. 

This  later  common  law  continued  the  regulation  of  only  part  of 
the  businesses  "commonly"  engaged  in,  leaving  agriculture  and 
other  more  strictly  private  businesses  out  of  account.  This  change 
was  due  partly  to  the  fact  that  the  roads  and  means  of  travel  were 
better  and  more  opportunities  to  be  served  by  any  particular  trade 
presented  themselves  to  those  having  need  of  such  service;  and, 
secondly,  because  society  had  come  to  feel  an  interest  in  the  free- 
dom of  the  individual  in  his  trade. 

But,  even  granted  that  we  have  the  two  classes,  public  and 
private  business,  as  applicable  to  those  who  deal  with  the  public, 
yet,  since  we  find  that  the  dividing  of  the  classes  may  vary  from 
one  century  to  another,  it  is  little  more  than  a  matter  of  nomen- 
clature that  is  settled ;  it  amounts  to  this,  that  we  reserve  the  term 
"public  calling"  for  such  callings  as  the  law  sees  fit  to  put  under 
aflfirmative  regulations  and  retains  the  name  private  for  other  busi- 
nesses. The  essential  inquiry  is  as  to  the  power  of  the  legislature 
to  shift  callings  from  the  so-called  private  to  this  public  class  and 
to  determine  the  amount  of  regulation  which  may  be  put  upon  any 
business,  whether  "public"  or  "private",  and  the  basis  upon  which 
it  may  be  exercised. 

In  German  Alliance  Insurance  Co.  v.  Kansas^^  it  was  declared 
that  it  is  not  necessary  that  a  business  be  public  in  order  that  it 
may  be  regulated ;  it  is  only  necessary  that  it  be  affected  with  a 

"(1914)  233  U.  S.  389,  407,  34  Sup.  Ct.  612. 
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"broad   and   definite   public   interest".     The   Court   says   through 
Justice  McKenna : 

"The  basis  of  the  ready  concession  of  the  power  of  regulation 
is  the  public  interest.  This  is  not  denied,  but  its  application  to 
insurance  is  so  far  denied  as  not  to  extend  to  the  fixing  of  rates. 
It  is  said,  the  state  has  no  power  to  fix  the  rates  charged  to  the 
public  by  either  corporations  or  individuals  engaged  in  a  private 
business,  and  the  'test  of  whether  the  use  is  public  or  not  is  whether 
a  public  trust  is  imposed  upon  the  property,  and  whether  the  public 
has  a  legal  right  to  the  use  which  cannot  be  denied ;'  or,  as  we  have 
said  quoting  counsel,  'where  the  right  to  demand  and  receive  service 
does  not  exist  in  the  public,  the  correlative  right  of  regulation  as 
to  rates  and  charges  does  not  exist?'  Cases  are  cited  which,  it 
must  be  admitted,  support  the  contention.  The  distinction  is  arti- 
ficial. It  is  indeed,  but  the  assertion  that  the  cited  examples 
embrace  all  cases  of  public  interest.  The  complainant  so  contends, 
urging  that  the  test  it  applies  excludes  the  idea  that  there  can  be 
a  public  interest  which  gives  the  power  of  regulation  as  distinct 
from  a  public  use,  which,  necessarily,  it  is  contended,  can  only 
apply  to  property,  not  to  personal  contracts.  The  distinction,  we 
think,  has  no  basis  in  principle  {Noble  State  Bank  vs.  Haskell,  219 
U.  S.  104,  55  L.  Ed.  112),  nor  has  the  other  contention  that  the 
service  which  cannot  be  demanded  cannot  be  regulated." 

After  reviewing  Munn  v.  Illinois,^*  Budd  v.  New  Vork,^^  and 
Brass  v.  North  Dakota,^^  the  Court  continues : 

"The  cases  need  no  explanatory  or  fortifying  comment.  They 
demonstrate  that  a  business,  by  circumstances  and  its  nature,  may 
rise  from  private  to  be  of  public  concern,  and  be  subject,  in  conse- 
quence, to  governmental  regulation — 'the  underlying  principle 
is  that  business  of  certain  kinds  hold  such  a  peculiar  relation 
to  the  public  interest  that  there  is  superinduced  upon  it  the  right 
of  public  regulation.'  Is  the  business  of  insurance  within  the  prin- 
ciple? It  would  be  a  bold  thing  to  say  that  the  principle  is  fixed, 
inelastic,  in  the  precedents  of  the  past,  and  cannot  be  applied 
though  modern  economic  conditions  may  make  necessary  or  bene- 
ficial its  application.  In  other  words,  to  say  that  government  pos- 
sessed at  one  time  a  greater  power  to  recognize  the  public  interest 
in  a  business  and  its  regulation  to  promote  the  general  welfare  than 
government  possesses  today."" 

"(1876)  94  U.  S.  113. 

"(1892)   143  U.  S.  517,  12  Sup.  Ct.  468. 

"•(1894)  153  U.  S.  391,  14  Sup.  Ct.  857. 

"See  La  Tourette  v.  McMaster  (1919)  248  U.  S.  465,  40  Sup.  Ct.  160, 
In  this  case  the  question  was  whether  the  business  of  an  insurance  broker 
was  so  affected  by  a  public  interest  as  to  be  subject  to  state  regulation. 
The  court  says,  "the  statute  makes  him  the  representative  of  the  insured. 
He  is  also  the  representative  of  the  insurer — and  his  fidelity  to  both  may 
be  the  concern  of  the  state  to  secure. 
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Justice  Lamar  dissented,  apparently  basing  his  dissent  on  the 
supposedly  cardinal  principle  that  there  is  a  hard  and  fast  line 
drawn  between  the  police  power  which  may  limit  the  scope  of 
private  activity  and  the  power  of  regulation  over  businesses  public 
in  nature,  and  that  to  apply  the  rate  fixing  power  to  the  former 
is  to  obliterate  that  line 

"between  the  power  to  take  for  public  use  and  the  power  to  regulate 
the  exercise  of  private  rights  for  the  public  good.  That  is  the 
fundamental  proposition  on  which  the  case  must  stand — it  must 
inevitably  follow  that  the  price  to  be  paid  for  any  service  or  the 
use  of  any  property  can  be  regulated  by  the  general  assembly — 
And  if  this  power  be  as  extensive  as  it  is  now,  for  the  first  time, 
decided,  then  the  citizen  holds  his  property  and  his  individual  right 
of  contract  and  of  labor  under  legislative  favor  rather  than  under 
Constitutional  guaranty." 

Here  is  sharply  and  clearly  brought  out  two  conflicting  views 
as  to  law — one  that  it  is  a  development,  constantly  adapting  itself 
to  the  needs  of  those  it  serves,  only  the  most  fundamental  principles 
which  underlie  it  remaining  constant ;  the  other  that  law  is  a  sum 
of  verities  handed  down  from  an  infallible  past  with  unbending 
rules  for  each  type  of  situation. 

The  case  clearly  destroys  all  vestige  of  an  artificial  line  between 
businesses  public  in  nature  which  may  be  regulated  affirmatively 
and  businesses  private  in  nature  which  may  only  be  subjected  to 
negative  restrictions.  It  shows  the  power  of  the  government  not 
cut  up  into  mutually  exclusive  segments,  each  applying  to  its 
peculiar  category  of  situations  and  to  no  other ;  it  shows  the  power 
of  the  government  adequate  to  the  needs  that  may  arise,  to  regulate 
either  affirmatively  or  negatively  any  business  which  becomes  of 
vital  interest  to  the  public.  It  is  not  true  as  has  been  asserted^® 
that  the  duty  to  serve  all  the  public  must  co-exist  with  the  liability 
of  a  business  to  intimate  affirmative  regulation  as  to  rates  and 
charges  by  the  state. 

It  is  true  that  for  purposes  of  application  it  is  convenient  to 
treat  certain  types  of  situations  by  themselves ;  but  the  sovereignty 
of  the  state  is  concerned,  not  in  the  type  of  situation  but  only  in 
balancing  the  interests  of  society  on  the  one  hand  with  those  of 
the  individuals  or  group  of  individuals  on  the  other.  Classification 
as  public  or  private  in  the  case  of  business,  or  any  other  categories 
of  fact,  is  only  a  sort  of  tying  into  bundles  to  facilitate  the  carrying 


"Wyman,  Public  Service  Corporations  (1911)  §  1. 
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of  the  administrative  load.  The  underlying  principle  of  the  law 
does  not  divide  itself  on  such  a  basis.  The  Alliance  case  has  been 
sharply  criticized  as  violating  the  cardinal  principle  mentioned  above 
that  the  exercise  of  the  police  power  is  a  distinct  thing  in  legal 
nature  from  regulation  on  the  basis  of  public  nature  of  the  business. 

"It  is  intimated  in  the  principal  case  that  the  business  of  insur- 
ance is  affected  with  a  public  use  and  therefore  subject  to  a  general 
regulation.  But  the  business  of  insurance  does  not  constitute 
either  a  legal  or  virtual  monopoly.  Competition  is  still  keen,  and 
legally  it  is  a  matter  of  common  right.  Moreover  the  nature  of  the 
business  is  repugnant  to  such  a  theory  for  a  necessary  incident  of 
a  public  calling  is  the  duty  to  give  equal  service  to  all.  And  if  the 
law  should  impose  such  an  obligation  on  underwriters,  they  would 
be  deprived  of  that  delectus  personarum  which  is  a  necessary  inci- 
dent to  a  safe  conduct  of  the  business".** 

I  quote  the  above  to  show  how  irreconcilable  may  be  the  differ- 
ence of  opinion  on  this  subject.  On  the  one  hand  it  is  held  for  an 
axiom  of  the  law  that  no  business  may  be  public  in  nature  unless 
a  monopoly,  though  only  text  writers  are  cited  as  authority,  basing 
their  text  upon  older  authority  of  the  same  court  whose  opinion 
it  is  sought  to  controvert.  It  is  asserted  that  it  is  "legally  a  matter 
of  common  right"  which  is  merely  begging  the  question :  for  whether 
it  is  a  matter  of  common  right  in  the  true  sense  will  depend  upon 
the  attitude  of  the  court,  not  determine  that  attitude.  It  is  asserted 
that  "a  necessary  incident  of  a  public  calling  is  the  duty  to  g^ve 
equal  service  to  all",  and  here  again  we  assume  to  bind  the  court 
on  the  basis  of  a  classification  of  fact  that  must  be  the  result  of  and 
not  the  cause  of  their  legal  opinion ;  and  the  concluding  sentence 
of  the  note  is  only  an  assertion  of  policy  which  must  find  weight, 
if  at  all,  with  the  legislature.'" 

In  the  case  of  Munn  v.  Illinois,"^  Mr.  Chief  Justice  Waite. 
speaking  for  the  court  said : 

"Under  these  (the  police)  powers  the  government  regulates  the 
conduct  of  its  citizens  one  toward  another,  and  the  manner  in  which 
each  shall  use  his  own  property,  when  such  regulation  becomes 
necessary  for  the  public  good.  .  .  .  Property  does  become 
clothed  with  a  public  interest  when  used  in  a  manner  to  make  it 
of  public  consequence,  and  affect  the  community  at  large." 

^•25  Harvard  Law  Rev.  372,  at  p.  374. 

""As  to  the  origin  and  growth  of  the  incidents  of  the  public  callings,  see 
Burdick,  Origin  of  Public  Service  Duties,  11  Columbia  Law  Rev.,  527  et 
seq. ;  Wyman.  Public  Service  Corporation,  Preface,  XH. 

"(1876)  94  U.  S.  113,  125,  131. 
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Later  the  court  says  : 

".  .  .  it  is  apparent  that  all  the  elevating  facilities  through 
which  these  vast  productions  'of  seven  or  eight  great  States  of  the 
West'  must  pass  on  the  way  'to  four  or  five  of  the  States  on  the 
sea  shore'  may  be  a  'virtual  monopoly'."*^ 

Seizing  upon  this  last  statement  an  attempt  has  been  made  to  say 
that  because  the  principle  that  "property  does  become  clothed  with 
a  public  interest  when  used  to  make  it  of  public  consequence"  hap- 
pened to  be  applied  where  there  was  "a  virtual  monopoly"  it  could 
not  be  applied  to  any  public  interest  unless  it  were  a  virtual 
monopoly,®^  an  odd  sort  of  non  sequitiir  with  which  courts  have 
sometimes  been  wont  to  attempt  to  limit  or  foreclose  legal  principles. 

In  the  case  of  Brass  v.  North  Dakota,^^  however,  in  denying 
that  the  right  to  regulate  rates  depends  upon  the  fact  of  virtual 
monopoly  the  majority  say: 

".  .  .  it  is  argued  that  the  statutes  of  Illinois  and  New  York 
(referring  to  the  Munn  and  Budd  cases)  are  intended  to  operate 
in  great  trade  centers,  where,  on  account  of  the  business  being 
localized  in  the  hands  of  a  few  persons  in  close  proximity  to  each 
other,  great  opportunities  for  combinations  to  raise  and  control 
elevating  and  storage  charges  are  afforded,  while  the  wide  extent 
of  the  State  of  North  Dakota  and  the  smaller  population  of  its  coun- 
try towns  and  villages  are  said  to  present  no  such  opportunities. 

"The  considerations  mentioned  are  obviously  addressed  to  the 
legislative  discretion." 

Virtual  monopoly  may  well  have  been  the  principal  fact  back  of 
the  legislative  policy  tested  in  Munn  v.  Illinois  and  in  Budd  v. 
New  York;  but  that  does  not  limit  the  power  of  the  legislature  of 
North  Dakota  to  make  similar  regulations,  because  of  the  peculiar 
local  incidents  of  grain  growing,  the  principal  business  of  the  state, 

"Speaking  of  the  Munn  case,  Mr.  Justice  Bradley  in  Sinking  Fund 
Cases  (1878)  99  U.  S.  700,  747,  says:  "The  inquiry  there  was  to  the  extent 
of  the  police  power  in  cases  where  the  public  interest  is  affected;  and  we 
held  that  when  an  employment  or  business  becomes  a  matter  of  such  public 
interest  and  importance  as  to  create  a  common  charge  or  burden  upon  the 
citizen ;  in  other  words,  when  it  becomes  a  practical  monopoly,  to  which 
the  citizen  is  compelled  to  resort,  and  by  means  of  which  a  tribute  can 
be  exacted  from  the  community,  it  is  subject  to  regulation  by  the  legislative 
power."  In  the  case  of  Brass  v.  Dakota,  Mr.  Justice  Brown  said  in  his 
dissent ;  "*  ♦  *  the  facts  show,  in  the  words  of  Mr.  Justice  Bradley, 
no  'practical  monopoly  to  which  the  citizen  is  compelled  to  resort,  and  by 
means  of  which  a  tribute  can  be  exacted  from  the  community.' " 

"(1894)  153  U.  S.  391,  402-403. 
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and  of  the  actual  economic  situation  requiring  such  regulation 
which  the  local  legislature  must  know  better  than  the  distant  court.'* 

The  whole  process  has  been  one  of  gradual  recognition  of  the 
proper  relative  functions  of  courts  and  legislatures  under  our 
constitutions. 

In  The  Pipe  Line  Cases^^  the  question  was  whether  pipe  lines 
which  had  not  offered  to  carry  oil  in  interstate  commerce  unless  it 
was  sold  to  or  through  them,  could  be  brought  under  the  Hepburn 
Act  and  required  to  carry  as  carriers  for  the  public  and  at  rates 
controlled  by  the  interstate  commerce  commission.  Justice  Holmes 
premised  that  the  handling  of  this  oil  was  commerce.  But  of 
course  that  fact  does  not  save  constitutional  objections  under  the 
fifth  amendment,  for  while  the  fact  that  the  handling  of  this  oil 
was  commerce  would  serve  to  bring  it  within  the  possible  range  of 
congressional  legislation,  yet  the  legislation  of  congress  under  the 
commerce  clause  is  much  limited  by  the  inhibitions  of  that  amend- 
ment as  is  its  legislation  upon  any  other  conceivable  subject. 

Here,  since  the  public  had  a  vital  interest  in  the  handling  of 
oil,  congress  has  the  power  to  control  the  dealing  in  that  oil  by  a 
pipe  line  that  professes  to  buy  only  for  itself,  even  aside  from  the 
fact  that  here  was  de  facto  commerce. 

Call  this  regulation  police  power  or  what  we  will,  the  fact 
remains  that  the  state  always,  and  Congress  within  its  field  of 
legislation,  can  regulate  any  business  that  from  the  stand  point  of 
the  public  alone  is  affected  by  a  "broad  and  definite  public  interest" 
or  which  is  in  fact  operated  to  the  detriment  (in  the  honest  judg- 
ment of  the  legislative  body)  of  the  public  under  the  guise  of 
purely  private  business;  it  can  balance  the  interests  of  the  public 
and  that  business.  It  is  true  that  the  court  says:  "It"  (Congress) 
"may  require  those  who  are  carriers  in  substance  to  become  so  in 
form"  but  in  view  of  the  language  of  the  German  Alliance  Case, 
that  language  cannot  be  construed  to  mean  that  the  nature  of  the 
power  of  government  over  a  public  carrier  is  essentially  different 
from  its  power  over  any  other  business  that  vitally  affects  the 
interest  of  the  public.  So,  whatever  may  be  the  history  of  the  word 
"common"  as  applied  to  business,  we  do  not,  today,  put  it  into  a 
distinct  class  and  regulate  it  merely  because  it  is  "common"  in  some 

**Note  also  Nash  v.  Page  (1882)  80  Ky.  539,  the  Kentucky  tobacco 
warehouse  case  upholding  state  regulation  of  the  sale  on  commission  of 
a  staple  crop  of  the  state. 

•(1914)  234  U.  S.  548,  34  Sup.  Ct.  956. 
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historic  sense,  but  rather  because  it  is  fairly  deemed  by  the  public 
to  be  affected  by  a  broad  and  definite  pubHc  interest. 

Some  Hght  may  be  thrown  upon  the  scope  of  the  policy — 
declaring  power  of  the  state  and  its  effect  upon  private  claims  by 
considering  the  extent  to  which  businesses  usually  private  in  nature 
have,  in  the  fact  of  the  fourteenth  amendment,  been  given  the  right 
of  eminent  domain  under  state  statutes.  Such  power  could  not  be 
conferred  unless  some  public  interest  was  served,  yet  such  declara- 
tions of  policy  and  public  interest  on  the  part  of  state  legislatures 
have  been  uniformly  sustained. 

In  the  case  of  Clark  v,  Nash^^  the  court  speaking  through 
Mr.  Justice  Peckham  says : 

"In  some  states,  probably  in  most  of  them,  the  proposition  con- 
tended for  by  the  plaintiffs  in  error  would  be  sound.  But  whether 
a  statute  of  a  state  permitting  condemnation  by  an  individual 
for  the  purpose  of  obtaining  water  for  his  land,  or  for  mining 
should  be  held  to  be  a  condemnation  for  a  public  use  and,  there- 
fore, a  valid  enactment,  may  depend  upon  a  number  of  considera- 
tions relating  to  the  situation  of  the  state  and  its  possibilities  for 
land  cultivation,  or  the  successful  prosecution  of  its  mining  and 
other  industries.  Where  the  use  is  asserted  to  be  public  and  the 
right  of  the  individual  to  condemn  land  for  the  purpose  of  exercis- 
ing such  use  is  founded  upon  or  is  the  result  of  some  peculiar  con- 
dition of  the  soil  or  climate,  or  other  peculiarity  of  the  state  where 
the  right  of  condemnation  is  asserted  under  a  state  statute,  we  are 
always,  where  it  can  be  fairly  done,  strongly  inclined  to  hold  with 
the  state  courts  where  they  uphold  a  state  statute  providing  for 
such  condemnation.  The  validity  of  such  statutes  may  sometimes 
depend  upon  many  different  facts,  the  existence  of  which  would 
make  a  public  use,  even  by  an  individual,  where  in  the  absence  of 
such  facts,  the  use  would  be  clearly  private.  Those  facts  must  be 
general,  notorious  and  acknowledged  in  the  state,  and  the  state 
courts  may  be  assumed  to  be  exceptionally  familiar  with  them. 
They  are  not  the  subject  of  judicial  investigation  as  to  their  exist- 
ence, but  the  local  courts  know  and  appreciate  them  .  . 
these  are  matters  .  .  .  bearing  upon  the  question  whether  the 
individual  use  proposed  might  not  in  fact  be  a  public  one  .  .  . 
in  this  case  .  .  .  the  use  is  a  public  one  though  the  taking  of 
the  right  of  way  is  for  the  purpose  simply  of  thereby  obtaining  the 
water  for  an  individual  where  it  is  absolutely  necessary  to  enable 
him  to  make  any  use  whatever  of  his  land  .  .  .  the  statute 
.     .     .     was  within  the  legislative  power  of  the  state." 

In  Strickley  v.  Highland  Boy  Mining  Co.^''  it  is  said: 

"(1904)  198  U.  S.  361,  at  p.  367,  25  Sup.  Ct.  676. 
"(1906)  200  U.  S.  527,  531,  25  Sup.  Ct.  301. 
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"In  the  opinion  of  the  legislature  and  the  Supreme  Court  of 
Utah  the  public  welfare  of  that  State  demands  that  aerial  lines 
between  the  mines  upon  its  mountain  sides  and  the  railways  in  the 
valleys  below  should  not  be  made  impossible  by  the  refusal  of  a 
private  owner  to  sell  the  right  to  cross  his  land.  The  Constitution 
of  the  United  States  does  not  require  us  to  say  that  they  are 
wrong." 

What  is  the  police  power?  It  has  been  spoken  of  as  the  "law  of 
overruling  necessity".^*  In  connection  with  the  above  .statements 
it  would  appear  to  be  only  an  emergency  power  to  meet  unusual 
and  sudden  dangers  physical  or  moral.  Does  the  term  bear  so 
narrow  a  construction? 

In  Tanner  v.  LittW^^  the  power  is  thus  described: 

"The  police  power  is  not  subject  to  any  definite  limitations, 
but  is  coextensive  with  the  necessities  of  the  case  and  the  safe- 
guard of  the  public  interests." 

In  another  case  the  court  say: 

"The  legislature  may  claim  to  recognize  an  evil  and  apply  a 
remedy  or  a  policy  of  treatment  and  if  the  court  cannot  say  it  is 
unreasonable  it  will  not  attempt  to  overrule  it."^° 

It  has  been  held  a  proper  exercise  of  the  police  power  to  require 
semi-monthly  payments  to  employees  and  to  forbid  contracts  vary- 
ing the  time  of  payment  between  employer  and  employee;'^  to 
forbid  issuance  of  scrip  in  advance  payments  of  wages  where  the 
scrip  was  redeemable  at  company  stores  unless  the  same  was 
redeemable  in  money ;"  to  forbid  the  selling  of  farm  products  on 
commission  without  license  and  payment  of  a  fee."  The  state  may 
say  to  the  employer : 

"You  shall  not  employ  your  fellow  men  in  a  hazardous  occupa- 
tion for  gain,  you  being  in  a  position  to  reap  a  reward  in  money 
through  selling  the  product  of  their  toil  unless  you  come  under  an 
obligation  to  make  appropriate  compensation  in  money  in  case  of 
their  death  or  injury  due  to  the  conditions  of  the  employment."^* 

"Dunne  v.  Illinois  (1879)  94  111.  120,  141 

"(1916)  240  U.  S.  369,  386,  36  Sup.  Ct.  379. 

"Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342,  36  Sup.  Ct.  370 
and  of  La  Tourette  v.  McMaster  (1919)  248  U.  S.  465.  39  Sup.  Ct.  160. 

"Erie  RR.  V.  Williams  (1914)  233  U.  S.  685,  34  Sup.  Ct.  671. 

"Keokee  Consolidated  Coke  Co.  v.  Taylor  (1914)  234  U.  S.  224,  34 
Sup.  Ct.  856. 

"Payne  v.  Kansas  (1919)  248  U.  S.  112,  39  Sup.  Ct.  Z2. 

"Arizona  Copper  Co.  v.  Hammer  (1919)  250  U.  S.  400,  39  Sup.  Ct.  553. 
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The  state  can  make  requirements  as  to  license  of  insurance 
agents  so  as  to  bar  an  "agent  from  doing  business  in  the  state." 
In  the  case  of  Pierce  Oil  Company  v.  City  of  Hope''^  the  contention 
is  made  that  an  ordinance  as  to  storage  will  take  the  plaintiff's 
property  without  due  process  and  destroy  its  business.  As  to  the 
state's  power  to  injure  or  destroy  the  business  the  court  say : 

".  .  .  the  right  to  exercise  the  police  power  is  a  continuing 
one,  and  a  business  lawful  to-day  may  in  the  future,  because  of  the 
changed  situation,  the  growth  of  population  or  other  causes,  become 
a  menace  to  the  public  health  and  welfare,  and  be  required  to  yield 
to  the  public  good.'"'^  ♦ 

Even  bill-board  advertising  may  be  prohibited  in  certain  localities. ^^ 
And  again : 

"It  is  the  duty  and  function  of  the  legislature  to  discern  and 
correct  evils,  and  by  evils  we  do  not  mean  some  definite  injury  but 
obstacles  to  a  greater  public  welfare."" 

Mr.  Justice  Holmes,  speaking  for  the  United  States  Supreme 
Court  in  Noble  State  Bank  v.  HaskeW  said : 

"It  (the  police  power)  may  be  put  forth  in  aid  of  what  is  sanc- 
tioned by  usage,  or  held  by  the  prevailing  morality  or  strong  and 
preponderant  opinion  to  be  greatly  and  immediately  necessary  to 
the  public  welfare." 

It  is  that  general  residue  of  governmental  power,  resting  within 
the  discretion  of  the  legislative  department  of  the  government.*^ 
The  only  limitation  seems  to  be  that  it  shall  be  applied  to  evils 
generally  recognized  as  such  in  their  nature  and  not,  for  instance, 
to  matters  of  purely  artistic  judgment. ^- 

But  aside  from  these  limitations  the  legislature  is  free  to  form 

"La  Tourette  v.  McMaster  (1919)  248  U.  S.  465,  39  Sup.  Ct.  160. 

"(1919)  248  U.  S.  498,  39  Sup.  Ct.  172. 

"Citing  DobbLiis  v.  Los  Angeles  (1904)  195  U.  S.  22Z,  238,  25  Sup. 
Ct.  18. 

"Cusack  Co.  V.  Chicago  (1917)  242  U.  S.  526,  37  Sup.  Ct.  190. 

■'Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342,  357,  36  Sup. 
Ct.  370. 

'"(1911)  219  U.  S.  104,  111,  31  Sup.  Ct.  186. 

"Tames  Bradley  Thayer,  Legal  Essavs,  27.  See  also  note  on  L^nion  Dry 
Goods  Co.  V.  Georgia  Public  Service  Corp.  (1919)  248  U.  S.  372,  39  Sup. 
Ct.  117,  in  Zi  Harvard  Law  Rev.  97,  100,  101. 

"St.  Louis  Poster  Adv.  Co.  v.  City  of  St.  Louis  (1919)  249  U.  S.  269, 
39  Sup.  Ct.  274;  see  also  Cusack  Co.  v.  Chicago  s^ipra,  footnote  78. 
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its  own  judgment  up  to  the  point  where  the  courts  can  say  that  it 
"passes  the  bounds  of  reason  and  assumes  the  character  of  a  purely 
arbitrary  fiat.""  Note  in  this  connection  the  language  of  the 
Supreme  Court  of  the  United  States  in  Bxidd  v.  Nexv  York :" 

"The  opinion  (of  the  N.  Y.  Court  of  Appeals  in  the  case  before 
the  court)  further  said  that  the  criticism  to  which  the  case  of 
Munn  V.  Illinois  had  been  subjected  proceed  mainly  upon  a  limited 
and  strict  construction  and  definition  of  the  police  power ;  that 
there  was  little  reason,  under  our  system  of  government,  for  placing 
a  close  and  narrow  interpretation  on  the  police  power,  or  restricting 
its  scope  so  as  to  hamper  the  legislative  power  in  dealing  with  the 
varying  necessities  of  society  and  the  new  circumstances  as  they 
arise  calling  for  legislative  intervention  in  the  public  interest ;  and 
that  no  serious  invasion  of  constitutional  guarantees  by  the  legisla- 
ture could  withstand  for  a  long  time  the  searching  influence  of 
public  opinion,  which  was  sure  to  come  soot\er  or  later  to  the  side 
of  law,  order  and  justice.     .     .     . 

"We  regard  these  views  ...  as  announced  by  the  Court 
of  Appeals  of  New  York,  so  far  as  they  support  the  validity  of  the 
statute  in  question,  as  sound  and  just." 

The  duty  of  the  court  in  dealing  with  new  legislation  has  been 
specifically  dealt  with  in  a  number  of  recent  cases.  The  earlier 
view  is  well  expressed  in  a  very  recent  case, 

".  .  .  but  all  such  regulations  must  tend  in  some  degree 
toward  the  prevention  of  offenses,  or  the  preservation  of  the  public 
health,  morals,  safety  or  welfare.  It  must  be  apparent  that  some 
such  end  is  the  one  actuallv  intended,  and  that  there  is  some  con- 
nection between  the  proz'isions  of  the  laiv  and  such  purpose."^^ 

The  view  of  the  court  is,  first,  that  there  must  be  a  necessity 
arising  from  the  danger  to  health,  morals,  safety  or  general  welfare 
of  the  state — a  proposition  which  if  rightly  understood  no  one  will 
question ;  and,  secondly,  that  this  necessity  must  be  "apparent", 
that  such  an  "end"  is  actually  intended,  and  that  there  is  some 
"connection  between  the  provisions  of  the  law  and  such  purpose". 
In  other  words  the  implication  is  that  the  courts,  not  the  legislature, 
assume  to  judge  when  the  bounds  of  the  proper  exercise  of  the 
police  power  are  exceeded. 

•"Hebe  Co.  v.  Shaw  (1919)  248  U.  S.  297,  39  Sup.  Ct.  125. 

"(1892)  143  U.  S.  51.7,  534,  referring  to  117  N.  Y.  1. 

"State  t/.  City  of  Sheridan  (1918)  25  Wye.  247,  170  Pac.  1.  Italics  ours. 
cf.  also  In  Re  Leach  (1893)  134  Ind.  665.  34  N.  E.  641.  and  Tolliver  v. 
Blizzard  (1911)   143  Ky.  72,Z,  137  S.  W.  509. 
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This  view  is  even  more  forcibly  expressed  in  the  following 
statement  in  a  case  where  the  power  of  a  city  to  regulate  the  same 
business,  that  of  a  cement  contractor,  and  require  a  license  and  fee 
therefor,  was  in  question: 

"It"  (the  regulation)  "should  not  be  sustained,  unless  vitally 
necessary  to  the  exercise  by  the  city  of  the  power  to  designate  the 
material  and  manner  of  construction  of  its  walks.  No  adequate 
reason  is  pointed  out  in  the  argument  of  the  defendant  and  we 
have  been  unable  to  conceive  one."®^ 

And  in  another  case  it  is  said : — 

"In  order  that  a  statute  or  ordinance  may  he  sustained  as  an 
exercise  of  the  police  power,  the  courts  must  he  able  to  see  that  the 
enactment  has  for  its  object  the  prevention  of  some  offense  or  mani- 
fest evil  or  the  preservation  of  the  public  health,  safety,  morals  or 
general  welfare;  thaf  there  is  some  clear,  real  and  substantial  con- 
nection between  the  assumed  purpose  of  the  enactment  and  the 
actual  provisions  thereof."^^ 

But  on  the  point  as  to  whether  the  court  should  interfere  and 
balance  its  judgment  against  that  of  the  legislature  as  to  the 
tendency  of  the  legislation  in  question  to  meet  existing  evils,  the 
weight  of  recent  cases  seems  overwhelmingly  against  that  practice. 
In  Tanner  v.  Little^^  where  the  question  was  of  the  power  of  the 
legislature  to  prevent  the  giving  of  coupons  by  appellants'  stores 
the  court  say: 

"It  is  unimportant  what  the  incidents  may  be  called,  whether  a 
method  of  advertising,  discount  giving  or  profit  sharing.  Their 
significance  is  not  in  their  designations,  but  in  their  influence  upon 
the  public  welfare.  And  of  this  the  judgment  of  the  legislature 
must  prevail,  though  it  be  controverted  and  opposed  by  arguments 
of  strength.  Nor  is  there  support  of  the  system  or  obstruction  to 
the  statute  in  declamation  against  sumptuary  laws  nor  in  the  asser- 
tion that  there  is  an  evil  lesson  in  the  statute,  nor  in  the  prophecies 
which  are  ventured  of  more  serious  intermeddling  with  the  conduct 
of  business.  Neither  the  declamation,  the  assertion  nor  the 
prophecies  can  influence  a  present  judgment.  As  to  what  extent 
legislation  should  interfere  in  affairs  political  philosophers  have 
disputed  and  always  will  dispute.  It  is  not  our  province  to  engage 
on  either  side,  nor  to  pronounce  anticipatory  judgments.  We  must 
wait  for  the  instance.  Our  present  duty  is  to  pass  upon  the  statute 
before  us,  and  if  it  has  been  enacted  upon  a  hclief  of  cznls  that 

"'Gray  v.  Omaha   (1907)   80  Neb.  526,  114  N.  W.  600. 
"In  Matter  of  Jacobs  (1884)  98  N.  Y.  98. 
"(1916)  240  U.  S.  369,  385,  36  Sup.  Ct.  379. 
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is  not  arbitrary  we  cannot  measure  their  extent  against  the  estimate 
of  the  legislature." 

In  Hebe  Co.  v.  Shaw,  cited  above,'"  the  language  of  the  court  is: 

"If  the  character  or  effect  of  the  article  as  intended  to  be  used 
be  debatable  the  legislature  is  entitled  to  its  own  judgment,  and 
that  judgment  is  not  to  be  superceded  by  the  verdict  of  a  jury  or 
we  may  add,  by  the  personal  opinion  of  the  judges,  upon  the  issue 
which  the  legislature  has  decided.  (Price  2:  Illinois,  238  U.  S. 
446,  452,  59  L.  Ed.  1400,  1405;  Rast  vs.  Van  Deman  &  Lewis 
Co.,  240  U.  S.  342,  357,  60  L.  Ed.  679,  687.)  The  answer  to  the 
inquiry  is  that  the  provisions  are  of  a  kind  familiar  to  legislation 
and  often  sustained,  and  that  it  is  impossible  for  this  court  to  say 
that  they  might  not  be  believed  to  be  necessary  in  order  to  accom- 
plish the  desired  ends."'^ 

The  statement  has  been  repeatedly  made  in  this  form : 

we  need  not  cast  about  for  reasons  for  the  legislative 
judgment.  We  are  not  required  to  be  sure  of  the  precise  reasons 
for  its  exercise  or  be  convinced  of  the  wisdom  of  its  exercise.""^ 

In  Rast  V.  Van  Deman  &  Lezvis  Co.,  cited  above,  the  court  say : 

"Many  cases  show  that  the  legislature  has  power  to  regulate 
conduct  and  contracts  and  in  the  exercise  of  the  power  to  classify 
objects,  upon  its  conception  of  the  public  welfare,  the  right  of 
review  to  be  exerted  by  the  courts  only  when  the  legislation  is  unrea- 
sonable or  purely  arbitrary.""" 

And  in  that  case  what  would  be  unreason"able  ?  Clearly,  from  the 
cases  cited  that  may  not  be  determined  as  a  matter  of  first-hand 
judgment  by  the  court  in  any  disputed  case — the  court  will  not 
attempt  to  give  any  definition  of  what  is  reasonable  and  declare 
all  other  conclusions  not  in  accord  therewith  unreasonable — they 
will  simply  determine  whether  reasonable  men  could  honestly  have 

"McLean  v.  Arkansas  (1909)  211  U.  S.  539,  29  Sup.  Ct.  206. 

-(1919)  244  U.  S.  590,  37  Sup.  Ct.  662. 

"Citing  Atlantic  Coast  Line  v.  Georgia  (1914)  234  U.  S.  280.  288,  34 
Sup.  Ct.  829.  And  in  Sullivan  v.  City  of  Shreveport  (U.  S.  1919)  40  Sup. 
Ct.  102,  an  ordinance  requiring  both  a  motorman  and  a  conductor  in  street 
cars  was  held  valid  although  proof  was  offered  of  the  complete  safety  of 
the  one  man  car.  It  was  held  that  the  determination  of  the  local  authori- 
ties would  be  upheld  as  not  unconstitutional  "except  in  cases  where  the 
power  has  been  exercised  in  a  manner  clearly  arbitrary  and  oppressive." 

•-Bunting  v.  Oregon  (1917)  243  U.  S.  426,  437.  37  Sup.  Ct.  435;  Rast  v. 
Van  Deman  &  Lewis  Co.  (1916)  240  U.  S.  342,  365,  36  Sup.  Ct.  370;  Ham- 
ilton V.  Kentucky  Distilleries  &  Warehouse  Co.  (U.  S.  1919)  40  Sup.  Ct.  108. 

•"'Rast  V.  Van  Deman  &  Lewis  Co.  (1916)  supra  footnote  92,  at 
p.  368. 
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reached  the  given  conclusion,  and  if  so  they  may  not  overrule 
it.    In  the  case  last  quoted  it  is  said : 

"A  distinction  is  not  arbitrary  if  any  state  of  facts  reasonably 
can' be  conceived  that  v^'^ould  sustain  it,  and  the  existence  of  that 
state  of  facts  at  the  time  the  law  was  enacted  must  be  assumed." 

And  again  in  the  same  case  the  court  say : 

"It  makes  no  difference  that  the  facts  may  be  disputed 
It  is  not  within  the  competency  of  the  courts  to  arbitrate  in  such 
contrariety."^^ 

One  striking  instance  of  departure  from  the  above  principle  is, 
indeed,  found  in  a  recent  case.®*  By  an  initiated  measure  the 
people  of  Washington  had  made  it  illegal  to  collect  fees  for  services 
rendered  to  those  applying  for  work  to  employment  agencies.  The 
assertion  is  that  this  practically  destroys  the  business  or  renders 
it  impossible.  The  court  says  it  is  a  lawful  business,  not  in  itself 
vicious  or  immoral  nor  against  the  general  interests  of  the  public 
and  that  it  may  he  regulated  in  the  interest  of  the  public,  but  that 
it  may  not  be  prohibited.  Here  is  a  limitation  on  state  power  based 
on  "fundamental  guaranties  of  the  constitution"  (which)  "cannot 
be  freely  suspended  if  and  when  some  ostensible  justification  is 
advanced  and  the  police  power  invoked".  There  is  a  strong  dis- 
sent by  Justice  Brandeis  and  with  him  are  Justices  Holmes  and 
Clarke ;  Justice  McKenna  filed  a  separate  dissent.  The  minority 
insist  that  there  is  in  this  case  and  within  the  courts'  knowledge 
ample  evidence  of  evils  sought  to  be  prevented  by  the  act.  The 
case  goes,  apparently,  upon  the  basis  that  this  is  a  statute  aimed 
not  to  regulate  but  to  utterly  destroy  a  private  business.  Yet  the 
court  here  overrules  the  judgment  of  the  legislature  when  it  might 
well  be  admitted  that  the  public  end  sought  is  not  widely  at 
variance  with  the  means  adopted.  There  is,  then,  no  fixed  criterion 
as  to  when  legislative  power  may  be  used  to  regulate  a  given 
business.  The  courts  do  not  admit  that  a  criterion  binding  today 
will,  of  necessity,  be  binding  at  any  future  date. 

•'McKenna,  J.,  Rast  v.  Van  Deman  &  Lewis  Co.  (1916)  supra  footnote 
92,  at  p.  357.  In  Branson  v.  Bush  (U.  S.  1919)  40  Sup.  Ct.  113,  the  ques- 
tion is  whether  the  legislature  may  fix  the  lands  benefitted  by  an  improve- 
ment so  as  to  make  the  assessment  binding  upon  those  lands  unless  the 
determination  is  "arbitrary  and  wholly  unwarranted,"  "a  flagrant  abuse 
and  by  reason  of  its  arbitrary  character  a  confiscation  of  particular  prop- 
erty." 

»*Adams  v.  Tanner  (1917)  244  U.  S.  590,  Z7  Sup.  Ct.  662. 
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Notions  as  to  the  proper  economic  policies  to  be  pursued  are 
never  fixed.  For  centuries  in  England  close  regulation  was  the 
rule,  in  the  18th  and  19th  centuries  freedom  from  restraint  was 
the  rule.  Within  a  generation  the  policy  of  laissez-faire  gave  way 
to  a  partial  regulation  to  meet  the  unwelcome  fact  of  monopoly, 
and  later  the  tendency  extended  to  all  cases  of  virtual  monopoly 
as  to  things  necessary  to  the  public  need.  Shall  we  say  that  the 
law  changed  with  each  step  of  this  history?  That  will  depend 
upon  what  we  mean  by  the  law;  if  we  refer  to  the  practice  which 
was  adopted  and  acquiesced  in  by  courts  and  legislatures,  then 
the  law  changed ;  but  if  we  refer  to  the  set  of  principles  that  gov- 
erned and  defined  the  limits  of  proper  legal  action,  then  these 
remained  the  same.  Those  principles  may  be  summed  up  in  this, 
that  the  legislative  body  may  go  so  far  in  the  way  of  business 
regulation  as  the  needs  of  society  may  demand  and  the  opinions 
of  society  warrant.  Nevertheless  at  each  step  the  proponents  of 
a  given  policy  have  almost  universally  felt  that  the  legislative  power 
was  fundamentally  restricted  by  their  chosen  economic  standard 
or  criterion.  The  latest  and  perhaps  most  advanced  complete 
theory  of  the  power  of  regulation  laid  down  in  any  text-book  is 
that  of  Professor  Wyman."^  Professor  Wyman  takes  for  the 
criterion  and  measure  and  limit  of  government  power  the  fact  of 
virtual  monopoly.     He  says: 

".  .  .  this  conception  of  virtual  monopoly  will  cover 
everything.  Nothing  narrower  will  do,  .  .  .  if  virtual 
monopoly  is  made  out  as  a  permanent  condition  of  affairs  in  a 
given  business,  then  the  law,  it  seems,  will  consider  that  calling 
public  in  its  nature.  On  the  other  hand,  if  effective  competition  is 
proved  as  the  regular  course  of  things  in  a  given  industry,  the 
law  will  hold  all  businesses  within  it  as  private  in  their  character. 
Under  our  constitutional  system  a  distinction  is  made  upon  this 
line.  In  the  public  calling,  regulation  of  service,  facilities,  prices 
and  discriminations  is  possible  to  any  extent.  Monopolistic  con- 
ditions demand  such  a  policy ;  and  at  no  period  in  history  has 
this  been  more  apparent  than  now.  In  the  private  callings  no  such 
legislation  should  be  permitted.  Where  competitive  conditions 
prevail  there  should  be  freedom ;  and  at  no  epoch  in  our  industries 
has  it  been  more  important  to  insist  upon  this."^' 

In  hia  statement  the  learned  author  seems  convinced  that  if 
there  is  virtual  monopoly  the  policy  of  the  law  is  fixed ;  if  there  is 

"Public  Service  Corporations  (1911)  c.  IV. 
**0p.  Cit..  §  156. 
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virtual  competition  it  is  absent.  Is  he  arguing  for  a  rule  of  law 
or  for  a  rule  of  economic  policy  when  he  says  that  "in  the  private 
callings,  however,  no  such  legislation  should  he  permitted 
competitive  conditions  should  be  left  without  such  restrictions"? 
Is  the  argument  intended  to  be  that  the  judgment  of  the  court 
on  a  matter  of  economic  fact  should  be  so  used  by  it  on  the  basis 
of  an  assumed  legislative  policy  as  to  override  an  enactment  of  a 
legislature?  We  do  not  quarrel  with  Mr.  Wyman's  belief  that 
virtual  monopoly  is  a  sound  basis  for  some  interference  some- 
where ;  we  do  object  to  his  assumption  that  as  a  matter  of  law 
monopoly  must  be  the  exclusive  basis  of  interference  and  that  the 
legislature  is  powerless  to  interfere  with  competitive  business 
unless  upon  a  basis  wholly  historical  as  in  the  case  of  the  inn- 
keeper. But,  suppose  we,  as  a  people,  find  that  competition  is 
wasteful,  and  that  because  of  the  increasing  pressure  of  population, 
the  exigencies  of  war.  or  the  demands  of  a  reconstruction  period, 
such  waste  is  seen  to  be  the  greatest  of  economic  crimes ;  in  such 
a  case  is  the  test  of  monopoly,  defined  as  the  absence  of  free  com- 
petition, an  adequate  measure  of  the  po7ver  of  the  state  to  inter- 
fere ? 

That  the  test  has  been  deemed  adequate  up  to  this  time  is  due 
to  the  fact  that  the  trust  problem  and  interferences  with  trade  for 
the  sole  purpose  of  controlling  prices  has  been  foremost  in  the 
public  mind.  But,  a  year  ago,  when  war  made  waste  and  friction 
the  greatest  of  economic  evils,  or  today  when  all  the  resources  of 
the  world  are  needed  for  its  rebuilding;  and  in  the  face  of  the  fact 
that  free  land  and  superabundance  of  raw  materials  are  a  thing 
of  the  past — in  the  face  of  such  situations  may  we  not  question 
the  truth  of  the  postulate  that  monopoly  is  the  only  economic 
situation  justifying  regulation,  or  that  unrestricted  competition  is 
a  universal  legal  or  economic  necessity? 

Indeed  the  modern  form  of  statement  is  coming  to  be  that 
competition  will  not  work  unless  regulated.^^ 

"^"It  is  apparent  to  students  of  present  day  economics  that  a  very  real 
conflict  is  on  in  this  country  between  two  aUitcrativcly  desijrnated  economic 
theories,  competition — cooperation.  The  rcsuh  of  this  conflict  no  man  can 
foresee  *  *  *" ;  and  also:  "unrestrained  and  unregulated  competition 
lends  to  monopoly".  See  Nathan  R.  Williams,  Annals  -American  .Academy 
Political  and  Social  Science  Vol.  LXIII.  And  note  the  following  by  Louis 
D.  Brandeis,  now  on  the  Supreme  Court  Bench,  taken  from  18  Case  and 
Comment,  at  p.  494.  "The  issue  is  not  (as  it  is  usually  stated  by  advocates 
of  monopoly),  shall  we  have  unrestricted  competition  or  rcsrulated  mon- 
opoly?    It  is,  shall  we  have  regulated  competition  or  regulated  monopoly. 

"Regulation  is  essential  to  the  preservation  of  competition  just  as  it  is 
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Competition  can  never  be  entirely  free,  the  natural  and  acci- 
dental differences  are  too  great ;  indeed,  competition  may  become 
simply  the  game  by  which  one  seeks  to  defeat  his  fellows  by 
attaining  a  monopoly  position ;  then  it  is  war,  it  is  waste.  But 
competition  as  an  ideal  of  trade  relation  is  too  deeply  ingrained  in 
our  industrial  life  and  notions  to  be  lightly  uprooted.  Its  advan- 
tages are  thus  expressed  by  Mr.  Brandeis  in  the  article  cited  above: 

"Undoubtedly  Competition  involves  waste.  What  human 
activity  does  not?  The  wastes  of  democracy  are  among  the 
greatest  obvious  wastes,  but  we  have  compensations  in  democracy 
which  far  outweigh  that  waste  and  make  it  more  efficient  than 
absolutism.  .  .  .  there  are  wastes  of  competition  which  do 
not  develop  but  kill.  These  the  law  can  and  should  eliminate  by 
regulating  competition." 

Mr.  Wyman  says: 

"Whenever  virtual  monopoly  is  found  the  situation  demands 
this  law,  that  all  who  apply  shall  be  served  with  adequate  facilities, 
for  reasonable  compensation  and  without  discrimination,  otherwise 
in  crucial  instances  of  oppression,  inconvenience,  extortion  and 
injustice  there  will  be  no  legal  remedies  for  these  industrial  wrongs 
— actual  monopoly  should  be  dealt  with  upon  the  same  basis  as 
legal  monopoly  and  indeed  is  so  treated  by  the  inclusion  of  both 
within  the  law  of  public  employments."'* 

This  series  of  statements  is  rather  remarkable  for  if  by  the 
word  "demand"  in  the  first  part  of  the  quotation  in  regard  to 
virtual  monopoly  he  merely  means  that  it  ought  to  be  so  but  is  not, 
it  is  hardly  consistent  with  its  last  statement  in  regard  to  actual 
monopoly  that  the  latter  is  included  in  the  "law  of  public  employ- 
ments" by  the  courts.  Probably  the  latter  statement  is  not  true 
as  it  stands  and  certainly  the  author  in  the  instances  cited  to  prove 
it  fails  to  confirm  it,  for  the  citations  are  of  cases  of  public  supply 
of  water,  gas  and  telephone  under  conditions  falling  within  the 
definition  of  legal   monopoly.     But  if  the  above  statement  were 

necessary  to  the  preservation  of  the  best  development  of  liberty.  We  have 
long  curbed  physically  the  strong  to  protect  those  physically  weaker.  More 
recently  we  have  extended  such  prohibitions  to  business.  We  have 
restricted  theoretical  freedom  of  contract  by  factory  laws.  The  liberty  of 
the  merchant  and  manufacturer  to  lie  in  trade,  expressed  in  the  fine  phrase 
caveat  emptor,  is  yielding  to  the  better  conception  of  business  ethics, 
before  pure  food  laws  and  postal  fraud  prosecutions.     Similarly  the  right 

^_  to  competition  must  be  limited  to  preserve  it.     For  excess  of  liberty  leads 

I^H         to  absolutism.     The  extremes  meet. 

^^H  "The    issue,    therefore,    is :     Regulated    competition    versus    regulated 

^^B         monopoly." 

^^L  "Public  Callings  and  the  Trust  Problem,  17  Harvard  Law  Rev.  166. 

I 
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taken  to  mean  that  such  is  the  law  "because  otherwise  there  would 
be  no  remedy  for  these  industrial  wrongs"  the  statement  is  indeed 
remarkable.  It  is,  viewed  in  that  light,  an  attempt  to  apply  literally 
the  old  maxim  "tihi  jus,  ibi  remedinm".  But  even  though  this 
were  really  a  self-executing  principle  of  the  common  law  universally 
applicable,  where  is  the  "jus"  in  the  statement?  The  author  speaks 
of  "oppression,  inconvenience,  extortion  and  injustice"  as  "indus- 
trial wrongs",  and  then,  from  the  apparent  application  of  the  above 
maxim  assumes  that  they  are  legal  wrongs  or  breaches  of  a  legal 
right.  But  if  we  define  a  legal  right  as  the  capacity  we  have 
through  the  law  to  influence  the  actions  of  others  and  make  certain 
claims  effective,  can  the  fact  that  the  thing  complained  of  is  an 
"industrial  wrong"  or  the  violation  of  an  industrial  interest  make 
it  a  right  in  the  legal  sense  and  necessarily  remediable  at  law? 
What  the  learned  author  intends,  probably,  is  that  they  should  have 
an  influence  on  the  law,  but  he  missed  the  necessary  legislative 
step  in  such  a  case,  that  is,  if  the  remedy  is  not  to  be  delayed  until 
the  result  is  accepted  uniformly  by  the  views  of  society;  for  up 
to  that  point  the  courts  should  not  recognize  a  new  policy  in  the 
matter,  but  should  await  legislative  guidance. 

What,  then,  is  the  substance  of  the  "fundamental  right"  of 
private  business?  Can  it  in  its  last  analysis  be  more  than  this — 
that  the  legislature  may  not  wantonly  outrage  the  sense  of  what  is 
just  in  the  community  nor  disregard  the  interests  of  that  society? 
And  is  not  the  "change"  that  the  courts  speak  of  as  appearing  in 
our  law  merely  this — that  now  in  testing  the  reasonableness  of  a 
regulation  we  look  primarily  if  not  wholly  to  the  interest  of  society, 
leaving  the  individual  fortunes  to  be  protected  by  the  general 
interest  which  that  society  must  feel  in  the  welfare  of  its  members ; 
whereas  for  two  centuries  past  we  considered  the  state  as  made  up 
primarily  of  individuals  and  the  law  as  only  the  resultant  of  their 
indiz'idual  rights  as  expressed  in  the  community  life?  In  other 
words,  in  balancing  the  interests  of  the  community  and  the  indi- 
vidual the  legislature  now  feels  justified  in  looking  primarily  to 
the  community  interest,  whereas  formerly  they  felt  the  obligation 
to  regard  primarily  the  individual  interest  and  consider  the  com- 
munity interest  only  to  the  extent  necessary  to  keep  a  just  balance 
between  the  individual  citizens.  And,  on  the  side  of  the  courts, 
the  emphasis  has  shifted  and  with  it  the  burden  of  proof.  Formerly 
in  an  inquiry  the  court  merely  looked  to  see  if  the  individual  interest 
was  touched ;  if  so,  the  state  must  show  bv  an  overbalancing  of  the 
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testimony  that  the  rule  was  necessary  to  secure  general  interests 
which  vitally  affected  the  community  or  that  other  individuals 
would  by  the  situation  legislated  against  be  deprived  of  a  like  free- 
dom; today  the  only  inquiry  is  as  to  whether  the  action  of  the 
legislature  appears  wholly  arbitrary'  and  uncalled  for  in  the  interest 
of  society,  the  burden  being  upon  the  one  seeking  to  show  this 
arbitrary  character  in  the  statute." 

But,  it  may  be  asked,  is  the  liberty  guaranteed  by  the  consti- 
tution then  gone?  No,  for  that  liberty  of  occupation  cannot  with- 
out reason  of  a  public  nature,  be  touched — that  is  the  essence  of 
that  liberty.  The  content  of  the  concej)tion,  however,  depends 
primarily  upon  the  legislative  judgment,  and  the  court  is  not  willing 
to  say  that  a  co-ordinate  branch  of  the  government  is  in  the  wrong 
unless  upon  substantial  proof.  The  court  has  merely  ceased  weigh- 
ing its  policies  against  those  of  the  legislature  because  it  has  recog- 
nized that  to  do  so  would  be  the  assumption  of  a  political  function 
that  does  not  belong  to  it.  The  new  idea  is  simply  restoring  to 
practice  the  separation  of  duties  indicated  in  the  constitution. 
This  has  been  better  expressed  elsewhere. 

"To  oppose  legislative  discretion  by  undefined  judicial  standards 
is  to  oppose  legislative  by  judicial  discretion,  and  constitutional 
doctrines  so  vaguely  formulated  cannot  be  expected  to  command 
confidence. "'°'' 

And  again  at  page  33  the  same  author  says: 

"The  attempt  of  the  courts  to  check  modern  social  legislation 
by  constitutional  principles  can  be  properly  estimated  only  if  we 
recognize  in  it  the  exercise  of  a  political  and  not  a  strictly  judicial 
function." 

Thus  in  our  law  we  find«two  opposing  tendencies.  On  the  one 
hand  we  protect  individual  freedom,  we  protect  the  right  of  acquisi- 
tion, and  we  protect  the  acquisition  itself;  on  the  other  hand  we 
do  not  permit  anti-social  activities  or  tendencies,  and  in  case  of 
conflict  the  latter  principle  must  prevail.  Therefore  the  law  must 
change  as  to  all  activities  under  the  former  class  whenever  they 
become  obnoxious  under  the  latter  principle.  Business  must  not 
be  interfered  with  until  it  becomes  incompatible  with  the  general 
good,  but  when  that  occurs  it  must  yield, 

"In  this  connection  compare  Wynehamer  v.  People  (1856)  13  N.  Y.  378 
with  the  case  of  Mugler  v.  Kansas  (1887)  123  U.  S.  623,  8  Sup.  Ct.  273,  and 
Kidd  V.  Pearson  (1888)  128  U.  S.  1,  9  Sup.  Ct.  6. 

'"Freund,  Standards  of  American  Legislation,  5. 
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It  will  be  objected  that  this  theory  leaves  too  much  to  legislative 
discretion  and  that  legislators  will  not  always  be  wise  in  choosing 
policies.  We  are,  however,  not  dealing  with  the  question  of  advisa- 
bility or  policy,  but  merely  with  the  question  of  legislative  power; 
and  under  our  form  of  government  it  is  a  perversion  of  functions 
for  another  branch  of  the  government  to  attempt  to  thwart  legis- 
lative policies  unless  the  constitution  expressly  commands,  as,  for 
instance,  where  the  president  may,  by  reason  of  its  provisions,  guide 
such  policies  by  his  advice  or  limit  them  by  his  power  of  veto. 

Yet  even  if  it  were  a  matter  of  policy  alone  there  is  something 
to  be  said  on  both  sides  of  the  question.  Professor  Pound  has 
pointed  out  that  in  the  early  history  of  our  government  more 
reliance  was  placed  upon  the  legislative  branch  of  the  government, 
an  emphasis  which  later  shifted  to  the  courts  and  then  to  the 
executive.^"^  He  has  also  pointed  out  that  with  each  shift  there 
came  predictions  of  disaster  as  a  result,  predictions  which  were  not 
fulfilled.  Each  stage  was  merely  the  result  of  some  new  condition 
or  necessity  which  gave  prominence  to  one  function  of  the  govern- 
ment or  the  other  according  to  the  nature  of  the  need.  It  is  true 
we  may  be  driven  to  more  scientific  methods  in  our  statute  making, 
but  these  are  matters  which  can  be  moulded  only  through  awakened 
public  opinion.  As  we  have  come  to  rely  more  and  more  on  the 
courts  to  referee  the  legislative  game  we  have  become  more  and 
more  indiflFerent  to  the  quality  of  our  legislators.  The  courts, 
under  the  influence  of  this  spirit,  have  become  too  prone  to  over- 
step their  constitutional  bounds  and  set  their  own  theories  of  policy 
against  those  of  the  legislature.  When  it  is  brought  home  to  the 
people  that  there  is  real  power  in  the  legislative  department  we  shall 
be  more  careful  in  our  selections  of  legislators.  Distrust  of  govern- 
mental agencies  has  been  common  to  all  times,  yet  seldom,  in 
modern  times,  fully  justified.  Our  prejudices  add  as  much  to  our 
distrust  as  do  our  experience  or  our  knowledge ;  and  we  know 
that  in  the  long  run  the  recognition  of  added  responsibility  increases 
rather  than  impairs  efficiency  in  the  body  entrusted  therewith. 

To  sum  up :  our  contention  is  that  the  question  whether  a  given 
business  may  be  deemed  affected  with  the  public  interest  and  regu- 
lated by  the  government  is  a  matter  for  determination  by  the  legis- 
lature as  the  policy-determining  branch  of  the  government ;  that 

""The  Administrative  Application  of  Legal  Standards,  read  before  the 
Section  of  Public  Utility  Law  of  the  American  Bar  Association  at  Boston, 
Mass.,  September  2nd,  1919. 
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the  determination  may  be  a  mere  declaration  of  an  existing  fact 
under  old  policies  or  it  may  be  the  fixing  of  a  new  policy  affecting 
new  businesses  because  of  urgent  social  and  economic  demands ; 
that  such  determination,  if  made  in  good  faith,  does  not,  in  its 
effect  upon  any  business,  violate  the  fifth  or  fourteenth  amendments 
of  the  federal  constitution ;  that  the  fact  of  monopoly  is  significant 
only  as  one  among  many  possible  social  and  economic  situations 
that  may  be  considered  by  the  legislature  in  adopting  its  policy ;  and 
finally,  that  such  legislative  determination  should  be  upheld  by  the 
courts  unless  the  latter  can  say  that  in  view  of  all  conditions,  social, 
economic  and  physical,  that  the  determination  could  not  have  been 
made  in  good  faith. 

John  B.  Cheadle 
University  of  Oklahoma  Law  School 
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NOTES 


The  Valuation  of  Public  Uth.ities  in  Connection  with  Confisca- 
tory Rates. — Should  a  public  utility  be  allowed  to  charge  rates  suffi- 
cient to  yield  a  fair  return  even  in  the  worst  years,  or  only  in 'normal 
years  ?  What  weight  shall  be  given  to  the  company's  own  statement  of 
operating  expenses  ?  Upon  what  rate-base  shall  the  company  be  allowed 
to  earn  a  fair  return  ?  These  three  questions  are  discussed  by  Mr. 
Justice  Greenbaum  of  the  New  York  Supreme  Court,  Special  Term, 
Part  IV,  in  the  recent  case  of  Kirigs  County  Lighting  Co.  v.  Lewis 
(1920)  180  N.  Y.  Supp.  570.  The  court  dismissed  the  company's  com- 
plaint in  an  action  to  declare  null  and  void  the  statute  of  1916  fixing 
the  price  of  gas  in  the  company's  territory  at  80(^  per  1.000  cubic  feet. 
The  complaint  was  dismissed  "without  prejudice,  however,  to  reoi^en 
the  case  by  appropriate  proceedings,  if,  after  an  adequate  experimenta- 
tion under  an  80-cent  rate,  it  [the  company]  believes  that  it  can  prove 
that  this  rate  is  confiscatory,  as  to  it." 

The  court  admits  that  the  company  has  shown  the  return  for  1918 
to  be  inadequate,  due  to  the  abnormally  high  cost  of  coal  and  gas  oil,  but 
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holds  this  fact  not  conclusive  as  to  the  question  of  confiscation.  When 
conditions  are  as  abnormal  as  those  of  1918.  that  question  must  be 
judged  by  a  consideration  of  the  average  of  gains  and  losses  over  a 
period  longer  than  a  year. 

The  company,  however,  contended  that  even  in  1916  and  1917  the 
returns  under  an  80^  rate  would  be  inadequate.  For  these  years  the 
court  refused  to  accept  the  company's  figures  of  operating  expenses 
at  their  face  value.  It  deducted  items  aggregating  a  considerable  sum, 
thus  correspondingly  raising  the  figures  for  the  return  under  the  80^ 
rate.  The  greater  part  of  this  alteration  was  made,  not  because  the 
court  found  the  expenses  in  question  definitely  unreasonable,  but 
because  they  were  sufficiently  questionable  to  require  from  the  company 
some  affirmative  justification,  which  was  not  forthcoming.  The  deci- 
sion on  this  point  rested  on  the  familiar  proposition,  so  often  expressed 
and  so  seldom  acted  upon  by  the  courts,  that  the  burden  of  proving 
confiscation  rests  on  the  company. 

On  the  more  important  question  of  what  it  is  upon  which  the  rates 
must  yield  a  fair  return,  the  court  was  not  obliged  to  make  any  actual 
decision.  It  gave  utterance,  however,  to  several  dicta  and  suggested 
several  interesting  points.  As  a  preliminary  statement  of  the  main 
issues  met  with  in  valuations  we  find  the  following: — 

"The  plaintiff  contends  that  the  present  reproduction  cost  forms  the 
proper  basis  of  valuation  of  its  plant.  The  defendant  the  City  of  New  York 
insists  that  the  actual  original  cost  of  its  properties  must  control.  The 
defendant  Public  Service  Commission  claims  that  the  value  should  be 
reached  upon  the  consideration  of  all  the  relevant  facts.  The  rule  now 
seemingly  recognized  by  the  courts  is  that  the  fair  present  value  of  the 
property  is  the  basis  upon  which  a  fair  return  should  be  paid." 

The  court  cites  Mr.  Justice  Harlan's  famous  dictum  in  Smyth  v. 
Ames^  and  some  of  the  numerous  clouds  of  mist  generated  by  that 
original  fog-bank.     It  adds : — 

"In  other  words,  the  just  or  fair  compensation  to  which  a  public  utility 
IS  entitled  must  be  based  upon  'the  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  being  used  for  the  public'  "  (Citing  San 
Diego  Land  &  Town  Co.  v.  National  City  (1899)  174  U.  S.  739,  757,  19 
Sup.  Ct.  804.) 

By  this  language  the  court  seems  to  sustain  the  contention  of  the 
Public  Service  Commission,  already  stated.  Presumably,  then,  repro- 
duction cost  is  to  be  considered  only  insofar  as  it  throws  light  on 
"present  value".  As  to  original  cost,  the  court  is  more  explicit.  'TJnder 
the  authorities",  it  says,  ''the  original  cost  of  construction  is  a  relevant 
fact  to  be  considered  in  arriving  at  its  present  value."  But  the  succeed- 
ing language  of  the  court  seems  to  contradict  this  position.  It  goes 
on  to  say,  "In  this  connection,  however,  it  is  instructive  to  consider  the 
statutes  on  this  subject".  After  pointing  out  the  fact  that  the  provi- 
sion of  the  Public  Service  Law  regarding  gas  companies,  unlike  that 
regarding  common  carriers,  still  contains  the  words  "a  reasonable 
average  return  upon  the  capital  actually  exjjended",  the  judge  says: — 

"The  policy  of  the  state  with  reference  to  gas  companies  has  thus  been 
and  still  appears  to  be  that  the  money  actually  expended  by  investors  for 
construction  purposes  shall  form  the  basis  of  measuring  their  right  to  a 
return  upon  their  capital." 

'(1898)  169  U.  8.  466,  546,  18  Sup.  Ct.  418. 
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Now  it  is  a  very  different  thing  to  say  that  the  money  actually  spent 
is  itself  the  basis  on  which  the  company  is  entitled  to  a  fair  return,  and 
to  say  that  the  money  actually  spent  is  a  "relevant  fact"  in  arriving  at 
the  "present  value".  Actual  cost  may  on  occasion  be  the  best  available 
evidence  of  reproduction  cost,  and  so  of  present  value  (just  as  last 
year's  election  returns  may  be  evidence  of  how  the  votes  will  be  cast 
this  year) ;  but  actual  cost  is  not  the  same  fact  as  present  value. 
Wherever  there  is  reason  to  believe  that  present  value  differs  in  amount 
from  actual  cost,  then  to  base  a  fair  return  on  present  value  is  one 
policy,  to  base  it  on  actiial  cost  a  totally  different  one.  The  object  of 
the  former  is  to  preserve  intact  the  existing  value  of  whatever  portion 
of  the  property  is  included  in  the  valuation;  the  object  of  the  latter  is 
to  keep  the  net  earnings  sufficiently  high  to  attract  capital  and  no 
higher.  Mr.  Justice  Greenbaum  therefore  rides  two  horses — the  policy 
of  the  courts  to  base  the  return  on  "present  value",  and  that  of  the 
state  to  base  it  on  actual  cost.  However,  we  soon  find  him  with  both 
feet  on  the  "present  value"  horse.  Immediately  after  the  language  last 
quoted  as  to  the  state's  policy,  he  says : — 

"The  court  has,  nevertheless,  proceeded  to  appraise  the  value  of  the 
plaintiff's  properties  upon  what  it  has  deemed  from  all  the  evidence  to  be 
the  present  value  of  the  plant,  in  view  of  the  rule  now  generally  recognized 
by  the  courts." 

This  relinquishment  of  the  "actual  cost"  horse  does  not  necessarily 
indicates  a  definite  rejection  of  the  state's  policy  regarding  gas  com- 
panies, but  rather,  perhaps,  a  demonstration  that  in  this  particular 
case  even  the  "present  value"  horse  will  fail  to  bring  him  to  the  com- 
pany's goal.  The  "present  value"  finally  obtained,  as  he  points  out, 
"is  close  to  the  estimate  given  'by  Mr.  Adams  [the  City's  expert]  as 
original  cost  without  depreciation." 

Three  questions  now  present  themselves  to  us,  namely :  First,  in 
cases  where  it  makes  a  difference,  would  it  be  proper  to  reject  actual 
cost  in  favor  of  present  value  in  a  gas  case  in  New  York?  Second,  if 
the  actual  cost  be  taken,  how  should  "going  value''  and  "depreciation" 
be  treated  ?  Third,  if  the  present  value  basis  be  taken,  how  should  it  be 
estimated  ? 

Let  us  take  up  these  questions  in  inverse  order,  and  first  see  how 
the  court  answers  the  last  one.  It  values  the  property  in  three  parts — 
"going  value",  plant  apart  from  land,  and  land.  In  the  case  of  the 
land,  it  estimates  the  present  market  value  for  other  purposes,  which  is 
of  course  what  the  company  would  have  to  pay  were  it  to  buy  the  land 
now — the  reproduction  cost.  For  the  plant  apart  from  the  land  it  sets 
down  two  sets  of  reproduction  cost  figures,  and  two  sets  of  actual  cost 
figures,  then  criticises  one  of  the  former  sets  for  failing  to  deduct 
depreciation,  and  adds: — "Considering  all  the  various  sources  from 
which  one  is  enabled  to  derive  information  as  to  the  fair  reproduction 
cost  of  the  plaintiff's  plant  .  .  .  the  court  is  of  opinion  that  its 
value  as  of  December,  191G,  will  be  fairly  measured  by  the  sum  of 
$2,350,000  .  .  ."  This,  be  it  noted,  is  not  an  attempt  to  reach  some 
mysterious  "comiJosite  value"  by  "considering"  tliis,  that  and  the  other 
unrelated  item;  it  is  apparently  an  attempt  to  find  one  definite  fact, 
the  cost  of  reproduction  less  depreciation.  One  set  of  reproduction 
cost  figures,  however,  the  court  refuses  to  consider,  namely  those  indi- 
cating what  it  would  cost  to  build  in  1917  at  the  abnormal  war  prices 
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of  that  year.    For  this  rejection  it  cites  ex- Justice  Hughes's  opinion  as 
referee  in  Brooklyn  Borough  Gas  Co.  v.  Public  Service  Commission.- 

As  to  "going  value",  the  court  finds  that  the  company  has  failed  to 
sustain  the  burden  of  showing  that  there  was  any.  The  company's 
expert  was  not  allowed  to  testify  to  hypothetical  deficits  which  would 
be  incurred  in  reproducing  a  plant  like  the  company's,  on  the  ground 
that  evidence  concerning  deficits  actually  incurred  was  obtainable.  It 
was  on  this  groimd  that  the  case  was  distinguished  from  Kings  County 
Lighting  Co  v.  WUlcox,^  where  evidence  of  hypothetical  deficits  was 
admitted.  Furthermore,  from  an  examination  of  the  company's  financial 
history,  the  court  was  con^^nced  that  whutever  early  deficits  may  in  fact 
have  been  incurred  must  have  been  amply  recouped  from  earnings.  In 
applying  this  recoupment  theory  it  followed  Mr.  Justice  Day's  ruling  in 
Des  Moines  Oas  Co.  v.  Des  Moines,*  to  the  effect  that  "it  is  not  to  be  pre- 
sumed, without  proof,  that  a  company  is  under  the  necessity  of  making 
up  losses  and  expenditures  incidental  to  the  experimental  state  of  its 
business." 

In  this  discussion  of  "going  value"  the  court  has  again  uncon- 
sciously put  both  feet  on  the  "actual  cost"  horse.  The  physical  property 
of  the  plant  (if  the  earning-capacity  value  of  the  entire  business  is 
sufficiently  great)  is  equivalent  to  what  it  would  cost  the  company  if 
it  did  not  already  own  the  property;  that  cost  would  include  hypo- 
thetical losses.  These  losses  might  be  less  than  the  actual  ones  by 
reason  of  the  fact  that  when  the  actual  onet^  were  incurred  the 
community's  desire  and  need  for  gas  was  doubtless  less  than  at  present. 
On  the  other  hand,  there  would  be  no  offsetting  surpluses.  The  ques- 
tion is  how  much  the  company  is  saved  by  virtue  of  the  fact  that  it 
now  owns  the  physical  property.  It  is  saved,  of  course,  precisely  what  it 
would  lose  did  it  not  own  it  already.  ^Vhatever  surpluses  the  com- 
pany might  ultimately  receive  were  it  required  to  acquire  its  property 
now  for  the  first  time  are  surpluses  which  it  will  receive  in  the  actual 
state  of  affairs  anyway.  The  losses  involved  in  building  up  the  property 
will  not  be  incurred  in  the  actual  state  of  things.  While  the  company's 
expert  might  find  difficulty  in  showing  that  in  a  hypothetical  plant 
there  would  be  any  losses  at  all  once  the  plant  were  ready  to  do  business, 
nevertheless  the  court's  grounds  for  rejecting  the  evidence  were  incon- 
sistent with  the  ''present  value"  theory. 

The  treatment  of  land  and  plant  calls  for  no  particular  comment, 
except  the  rejection  of  the  cost  of  reproducing  the  plant  at  the  abnormal 
prices  of  1917.  If  the  earning-capacity  value  was  greater,  it  might  be 
supposed  at  first  sight  that  the  company  would  in  1917  pay  even  the 
1917  cost  of  reproduction  if  it  did  not  already  own  the  plant:  the  fact 
of  ownership  saved  the  company  from  precisely  that  cost.  This  would 
be  true  if  the  company  expected  the  1917  prices  to  continue.  If  it 
expected  a  reduction,  however,  in  the  near  future,  it  is  conceivable  that 
the  company  might  count  on  losing  less  by  postponing  earnings  for  a 
year  or  two  than  by  building  at  a  less  economical  cost  than  necessary. 
In  that  case,  it  would  not  buy  at  all  in  1917 ;  the  physical  property  would 
have  no  exchange  value  for  that  year. 

So  much  for  the  measurement  of  present  value.  If  we  were  pursuing 
the  "actual  cost"  rather  than  the  "present  value"  theory,  how  should  we 
treat  "going  value"  and  "depreciation"?    Early  deficits — or  later  ones. 

*(1918)  17  N.  Y.  State  Dept.  81.  98.  99. 
'(1914)  210  N.  Y.  479.  104  N.  E.  911. 
*(1915)  238  U.  S.  153,  165,  35  Sup.  Ct.  811. 
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for  that  matter — are  as  much  part  of  the  cost  of  the  plant  as  anything 
else.  It  seems  log-ical  to  include  them  in  the  amount  on  which  a  return 
is  based  for  succeeding?  years.  On  the  other  hand,  it  seems  equally 
logical,  on  the  actual  cost  policy,  to  deduct  any  surpluses  above  a  fair 
return,  unless  they  have  gone  back  into  the  plant.  This  the  court  in 
the  present  case,  like  the  United  States  Supreme  Court  in  the  Des 
Moines  tias  case,  specifically  holds  regarding  the  costs  of  building  up  the 
business.  As  those  costs  are  no  different  in  principle  from  any  other 
costs,  there  is  no  reason  for  failing  to  deduct  surpluses  even  when  they 
more  than  offset  the  deficits.  This  the  courts  and  commissions,  however, 
do  not  sc-em  inclined  to  do,  even  when  apparently  riding  the  "actual 
cost"  horse.  The  reason  probably  is  that  they  think  of  surpluses  as 
affecting  only  that  particular  cost  to  which  they  have  given  the  mis- 
leading name  of  ''going  value".  When  pursuing  the  actual  cost  policy 
they  will  apparently  reduce  the  rate  base  below  the  original  cost 
(where  reasonably  incurred)  only  in  case  the  company  has  accumulated 
funds  for  depreciation  which  it  has  diverted  to  dividends.  In  such 
cases  they  frequently  denominate  the  reduction  below  original  cost, 
"depreciation".  This  is  because  they  do  not  feel  quite  secure  on  the 
"actual  cost"  horse  and  instinctively  use  language  more  appropriate  to 
the  other  animal.  Depreciation  obviously  means  shrinkage  in  value, 
not  in  cost.  But  with  the  Supreme  Court  uncertain  which  horse  it 
is  riding,  who  can  blame  the  inferior  courts  and  commissions  for  a 
similar  confusion? 

AVe  come  now  to  the  question  whether  the  actual  cost  policy  of  the 
New  York  statute  regarding  gas  companies  is  constitutional.  The 
legislature  cannot,  any  more  than  the  commission,  constitutionally 
deprive  a  company  of  a  "fair  return  on  the  fair  value".  If  that  means 
the  existing  value,  a  return  on  less  than  this  will  not  be  approved  merely 
because  it  constitutes  a  fair  return  on  actual  cost.  If,  however,  the 
legislative  policy  be  enunciated  before  investments  are  made,  and 
enunciated  in  such  a  way  as  to  carry  conviction  to  investors  that  the 
policy  will  be  carried  out,  then  the  value  of  the  physical  property 
(or  even  of  the  physical  property  plus  all  intangibles)  never  will  exceed 
the  actual  cost.  Xo  one  will  pay  for  such  a  property  more  than  the 
amount  on  which  a  fair  return  i.s  expected.  In  such  a  case,  a  return 
on  actual  cost  would  be  at  the  same  time  a  return  on  present  value, 
and  would  therefore  be  constitutional.  To  give  a  warning  of  the 
convincing  character  necessary  for  this  purpose,  however,  would  require 
either  a  100^^  tax  on  any  chance  earnings  in  excess  of  the  announced 
return,  or  else  a  logical  deduction  of  all  such  surpluses  from  the  rate- 
base  for  succeeding  years,  as  well  as  an  addition  thereto  of  deficits. 
Since  this  is  not  the  course  now  pursued,  the  statutory  actual  cost 
policy  may  perhaps  be  held  to  be  unconstitutional. 

The  reasoning  of  the  last  paragraph,  however,  is  based  on  one 
assumption,  namely  that  the  Supreme  Court  insists  on  a  fair  return 
on  the  excharifje  value  of  something,  and  that  something  must,  in  con- 
sistency, exclude  at  least  part  of  the  non-physical  or  intangible  element 
of  the  property.  Such  an  assumption  is  more  in  harmony  with  the 
Supreme  Court's  opinions  than  any  other  rational  assumption.  Yet 
there  are  sufiicient  inharmonious  dicta,  and  the  concept  of  physical 
value  is  itself  sufficiently  artificial,  to  render  it  extremely  questionable 
whether  the  Supreme  Court's  opinions  on  this  subject  are  in  harmony 
with  any  rational  assumption.  Whether  the  "actual  cost"  gas  p<5licy. 
therefore,  is  unconstitutional,  in  the  sense  that  it  would  be  held  void 
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by  the  Supreme  Court,  is  a  question  that  passes  the  understanding  of 
mere  reason,  and  can  be  answered  only  by  those  whose  faith  in  our 
institutions  brings  their  minds  into  communion  with  the  minds  of 
those  who  guard  our  institutions. 

R.  L.  H. 


CoM)EMNATioy  OF  PROPER'n'  FOR  THE  PuBLic  WELFARE. — In  a  recent 
Minnesota  case.  State  ex  rel.  Twin  City  Bldg.  &  Inv.  Co.  v.  Houghton 
(Minn,  1920)  176  X.  W,  159,  the  court  upon  reargument  upheld  as 
constitutional  a  statute  designed  to  establish  residential  districts  in 
cities  of  the  first  class.  The  statute  provided  for  the  restriction  of 
property  in  a  designated  district  against  its  use  for  apartment  houses 
and  contained  a  provision  for  compensation  to  the  owners  of  such 
property  by  proceedings  in  eminent  domain.  Minn.  Laws  1915  c.  128, 
Gen.  Stat.  Supp.  (1917)  §§1639  (10-16).  The  relator,  who  had  been 
denied  a  permit  to  erect  an  apartment  house  on  his  property,  brought 
this  action  contesting  the  constitutionality  of  the  statute  on  the  ground 
that  the  legislature  had  no  pwwer  to  condemn  his  property  for  this 
purpose,  since  it  was  not  a  taking  for  a  public  use.i  The  court  in 
upholding  the  statute  relied  mainly  on  three  arguments:  (1)  the  legis- 
lature is  presumably  correct  when  it  declares  a  use  public;  (2)  provi- 
sions of  this  sort  tend  to  stabilize  property  values,  and  a  diminution  of 
such  values  tends  to  reduce  state  and  municipal  taxes, — a  measurable 
public  loss;  (3)  the  legislature  has  the  power  to  take  property,  with 
compensation,  for  purely  aesthetic  purposes.- 

It  is  well  settled  that  the  power  of  eminent  domain  cannot  be 
exercised  except  for  a  "public  use".  Two  views  have  grown  up  as  to 
the  meaning  of  this  phrase,  the  one  that  "public  use  means  use  by  the 
public",  the  other,  that  it  is  "equivalent  to  public  benefit,  utility  and 
advantage".^  Under  the  former  theory  it  would  seem  impossible  to 
sustain  the  instant  case.     As  the  court  admits,  "the  public  gets  no 

'This  court  had  decided  on  a  previous  hearing,  (1919)  174  N.  \V. 
885,  against  the  constitutionality  of  the  statute,  on  the  grounds  that  the 
condemnation  was  neither  for  a  public  use  nor  a  valid  exercise  of  the 
police  power.  For  a  criticism  of  this  decision  see  20  Columbia  Law 
Rev.  219. 

'But  the  court  indicated  that  were  no  compensation  provided,  it  would 
feel  bound  to  hold  such  a  statute  unconstitutional.  For  this  proposition 
it  cited  Commonwealth  v.  Boston  Adv.  Co.  (1905)  188  Mass.  348,  74 
N.  E.  601.  In  that  case  the  court  refused  to  uphold  an  ordinance  pro- 
hibiting billboards  on  the  ground  that  no  compensation  was  provided  and 
that  the  ordinance  was  not  shown  to  be  a  protection  of  either  the  "public 
safety,  health,  peace,  good  order  or  morals".  Hence,  the  statement  that 
property  may  be  taken  for  purely  aesthetic  purposes  is  mere  dictum. 
It  should  be  noted  that  in  a  recent  case,  Cusack  Co.  z\  City  of  Chicago 
(1917)  242  U.  S.  526,  37  Sup.  Ct.  190,  followed  in  St.  Louis  Poster  Adv. 
Co.  V.  St.  Louis  (1919)  249  U.  S.  269.  39  Sup.  Ct.  274,  the  Supreme  Court 
of  the  United  States  actually  did  uphold  an  ordinance  prohibiting  bill- 
boards without  compensation,  but  on  p.  530  of  the  Cusack  case  it  was 
careful  to  state  that  it  did  so  "in  the  interest  of  the  safety,  .morality, 
health  and  decency  of  the  communit>-".  The  court  in  the  St.  Louis  case, 
at  p.  274,  actually  admitted  that  the  interest  protected  was  to  a  considerable 
extent  aesthetic. 

'1  Lewis,  Eminent  Domain  (3rd  ed.)  §§  257,  258.  Mr.  Lewis  makes 
a  strong  argument  for  the  former  concept,  particularly  on  the  ground  of 
its  certaint>',  but  the  tendency  of  modem  courts  would  seem  to  be  against 
him. 
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physical  use  of  the  nremises  condemned".  The  payment  of  compensa- 
tion, of  course,  would  then  be  immaterial,  the  taking  being  clearly  for 
private  purposes.  But  under  the  second  theory,  undoubtedly  adopted 
by  the  court,  we  get  the  more  interesting  consequences.  "Taking 
property  for  the  public  benefit"  seems  remarkably  close  to  a  definition 
of  the  police  iwwer.  In  cases  of  this  sort  the  courts  have  consistently 
sanctioned  the  exercise  of  the  police  power  for  the  establishment  of 
restricted  residential  districts  only  where  they  have  been  convinced  that 
it  was  necessary  to  further  the  public  safety,  health,  order  or  morals.* 
Thus  we  have  the  Los  Angeles  zoning  cases,  in  which  the  establishment 
of  residential  districts  was  upheld  as  a  valid  exercise  of  the  police 
powcr.^  These  cases  culminated  in  the  Supreme  Court,  in  a  decision 
in  which  the  State  court  was  affirmed  in  upholding  as  constitutional  an 
ordinance,  interpreted  to  prohibit  the  operation  of  a  brick  yard  in 
a  residential  district,  as  a  valid  exercise  of  the  police  power,  in  that  it 
protected  the  public  health."  The  courts  have  never  gone  so  far  as  to 
justify  the  exercise  of  the  police  power,  in  which  no  compensation  is 
provided,  purely  to  satisfy  aesthetic  taste.^  Will  they  do  so  in  the  case 
of  eminent  domain,  where  compensation  is  provided? 

The  court  in  the  principal  case  cites  several  cases  to  support  its 
decision  in  which  the  power  of  eminent  domain  has  been  upheld,  even 
though  exercised  partly  for  aesthetic  purposes.®  But  the  court  has 
failed  to  note  that  in  these  cases  "public  use"  seems  to  have  been 
synonymous  with  use  by  the  i)ublic.  This  fact,  of  course,  renders 
these  cases  of  little  aid  in  grappling  with  the  problem  before  the  court. 
The  interesting  question  is:  would  these  same  courts  have  arrived  at 
the  same  conclusion  if,  although  under  their  test  the  use  was  clearly 
private,  it  nevertheless  inured  to  the  general  benefit  and  public  welfare? 
If  so,  is  it  sound  to  draw  any  distinction  between  cases  in  which  com- 
pensation is  provided  and  those  in  which  it  is  not?  In  other  Avords.  if 
property  may  be  taken  by  eminent  domain  simply  for  reasons  of  public 
advantage  and  benefit,  why  may  it  not  be  done  regardless  of  compensa- 

"People  ex  rel.  Busching  v.  Ericsson  (1914)  263  111.  368,  105  X.  E. 
,'^15  (garage  excluded  from  residential  district  on  grounds  of  public  health 
and  safety);  Matter  of  Mcintosh  v.  Johnson  (1914)  211  N.  Y.  265,  105 
N.  E.  414  (garage  excluded  from  within  50  ft.  of  a  school  on  erounds 
of  public  safety);  Rcinman  v.  Little  Rock  (1915)  22,7  U.  S.  171.  176, 
35  Sup.  Ct.  511.  The  court  in  the  last  case  said:  "No  question  could  be 
made  that  the  general  subject  of  the  regulation  of  livery  stables  with 
respect  to  their  location  in  a  thickly  populated  city  is  well  within  the 
range  of  the  power  of  the  state  to  legislate  for  the  health  and  general 
welfare  of  the  people." 

"Ex  parte  Quong  Wo  (1911)  161  Cal.  220,  118  Pac.  714  (laundry  excluded 
to  protect  public  health)  ;  In  re  Montgomery  (1912)  16.^  Cal.  457.  125  Pac. 
1070  (lumber  yard  excluded  to  protect  public  safetv)  ;  Ex  parte  Hadachcck 
(1913)  165  Cal.  416.  132  Pac.  584  (brick  yard  excluded  to  protect  public 
health). 

•Hadacheck  v.  Sebastian  (1915)  239  U.  S.  394,  36  Sup.  Ct.  143,  affirming 
Ex  parte  Hadachcck.  supra,  footnote  5. 

'Fruth  r.  Board  of  Affairs  (1915)  75  W.  Va.  456.  85  S.  E.  105;  see 
McBain,  American  City  Progress  and  the  Law,  76  et  seq.,  93  et  seq. 

'In  re  City  of  New  York  (1901)  57  App.  Div.  166,  68  N.  Y.  Supp.  1%, 
aff'd  167  N.  Y.  624.  60  N.  E.  1108;  Bunvan  v.  Commissioners  (1915)  167 
App.  Div.  457.  153  N.  Y.  Supp.  622;  Attorney  General  7'.  Williams  (1899) 
174  Mass.  476,  55  N.  E.  77;  United  States  v.  Gettysburg  Elec.  Ry.  (1896) 
160  U.  S.  668,  16  Sup.  Ct.  427. 
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tion,  under  the  police  p<jwer,  supposedly  created  for  just  this  purpose! 

What  seems  to  be  the  truth  of  the  matter  is  that  the  court  in  the 
instant  case  does  consider  the  statute  as  nothing  less  than  a  valid 
exercise  of  the  police  power,  with  the  added  factor  of  compensation, 
but  hesitates  to  say  so  in  so  many  words,  in  view  of  the  line  of  decisions 
to  the  contrary  and  of  the  apparent  preference  of  courts  to  justify  the 
taking  of  private  property  rights  under  a  power  of  eminent  domain,  so 
called,  where  comf>ensation  is  required,  rather  than  under  the  police 
power,  where  none  is  given.  Would  it  not  be  more  accurate  to  transfer 
such  cases  of  eminent  domain,  in  which  the  court  defines  public  use  as 
equivalent  to  public  advantage,  to  the  realm  of  the  police  power,  creat- 
ing thereby  a  new  type  of  police  powei, — a  hybrid,  if  you  will. — police 
power  unth  compensation.  The  only  dilficulty  with  this  classification 
might  be  to  determine  when  the  courts  would  require  compensation. 
Perhaps  the  line  of  distinction  could  be  drawn  at  such  taking  of  private 
property  as  inured  to  the  public  welfare,  but  was  still  not  for  the  protec- 
tion of  the  public  health,  safety,  order,  p.*ace  or  morals.  Property  taken 
for  purposes  similar  to  those  in  the  i'latant  case  might  come  within  this 
latter  class.* 

In  conclusion,  it  must  be  noted  that  the  Supreme  Court  has  not 
yet  expressly  passed  on  this  question.  It  is  possible  that  the  highest 
court  would  treat  this  question  more  frankly  than  did  the  Minnesota 
court  and  would  consider  it  purely  as  an  attempt  to  extend  the  police 
power  of  the  state.  It  is  not  likely,  however,  in  view  of  the  dictum  in 
Welch  v.  Swasey,^'^  that  the  Supreme  Court  would  entertain  arguments 
to  justify  the  exercise  of  the  police  power,  as  at  present  defined,  for 
purely  aesthetic  reasons.  If  no  compensation  is  provided,  substantial 
arguments  must  be  found  to  bring  the  ordinance  within  the  powers  of 
the  government  now  recognized  as  legitimate.**  But,  it  is  submitted, 
were  compensation  provided,  the  Supreme  Court  would  be  likely  to 
entertain  more  tenuous  arguments  to  bring  an  ordinance  within  the 
conventional  definition  of  the  police  power.  Prior  to  the  instant  case,  it 
has  been  suggested  that  the  stabilization  of  realty  values,  which 
undoubtedly  does  result  from  restrictions  of  this  sort,  sufficiently  sub- 
serves the  public  welfare  to  justify  the  exercise  of  the  police  power.  In 
A  New  York  court  has  actually  decided  a  case  on  this  ground.*'  In 
view  of  the  fact  that  the  Supreme  Court  has  already  declared  that  the 
police  power  may  be  used  "for  the  benefit  of  property  owners  gen- 
erally",** it  seems  possible  that  this  contention  would  be  sustained. 

'This  classification  would  doubtless  satisfy  those  persons  who  conceive 
of  the  police  power  as  a  concept  amenable  to  accurate  and  closely  limited 
definition.  But  the  police  power  extends  in  reality  to  any  legislative  in- 
vasion of  private  property  rights  that  the  courts  will  sanction.  What  form 
such  invasion  may  take  in  the  future  is  a  matter  of  conjecture. 

"(1909)  214  U.  S.  91.  107,  29  Sup.  Ct.  567.  In  this  case  the  Supreme 
Court  upheld  the  Massachusetts  court  (193  Mass.  364,  79  N.  E.  745)  which 
had  declared  constitutional  an  ordinance  which  regulated  the  height  of 
buildings.     It  was  sustained  upon  grounds  of  public  safety. 

°St.  Louis  Poster  Adv.  Co.  v.  St.  Louis,  supra,  footnote  2  (semble). 

"McBain,  op.  cit.,  121  et  seq. 

"In  re  Russell   (1916)   158  N.  Y.  Supp.  162. 

**See  Welch  v.  Swasey,  supra,  footnote  10,  at  p.  106. 
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The  Disqualification  of  Judges. — The  history  of  the  common  law 
on  the  subject  of  the  disqualification  of  judges  has  been  considerably 
confused  by  no  less  an  authority  than  Sir  William  Blackstone.  On 
the  authority  of  a  passing  remark,  of  doubtful  connection,  by  Lord 
Coke  that  "judges  or  justices  cannot  be  challenged",^  he  leads  one  to 
think  that  the  old  common  law  disqualifications  were  then  no  longer 
law  in  England.^  In  another  section,^  not  cited  by  Blackstone,  Coke 
deals  directly  with  the  subject  of  judicial  disqualification  and  quotes 
approvingly  the  old  maxim  that  a  man  should  not  be  his  own  judge. 
Blackstone  himself  hints  elsewhere*  at  a  different  conception  of  the  law, 
and  certainly  the  legal  writers  of  his  period  do  not  bear  out  his  apparent 
conclusions.'^  However,  Blackstone's  authority  has  unquestionably 
influenced  the  conservative  stand  of  the  common  law  on  this  subject. 

It  is  frequently  stated  by  the  American  courts  that  "interest"  is 
the  only  common  law  disqualification  of  a  judge."  But  the  cases  includ- 
ing kinship  as  a  disqualification  at  common  law  are  so  numerous  and 
authoritative  as  to  carry  the  weiglit  of  authority."' 

Today  the  grounds  of  judicial  disqualification  are,  in  most  of  the 
states,  the  subject  matter  of  some  specific  statute  or  constitutional 
provision.^  Consequently,  each  case  must  be  studied  with  particular 
reference  to  the  law  under  which  it  arises.  The  interpretation  of  such 
statutory  provisions,  which  disqualify  because  of  "relationship  to  a 
party",  has  produced  a  square  conflict  of  authority.  Many  courts,  fear- 
ing excessive  delays,  have  rigidly  construed  the  word  "party"  to  mean 
an  "actual  party  to  the  record",®  while  others  have  followed  the  liberal 

'2  Co.  Litt.  294a. 

=3  Bl.  Comm.  *361.  See  In  re  Davis'  Estate  (1891)  11  Mont.  1,  18. 
27  Pac.  342;  Hutchinson  v.  Manchester  St.  Ry.  (1905)  7i  N.  H.  271.  275, 
60  Atl.  1013. 

'1  Co.  Litt.  141a. 

'3  Bl.  Comm.  *299n.(d). 

°4  Com.  Dig.  5,  6;  14  Vin.  Abr.  573;  2  Bacon  Abr.  621. 

"See  City  of  Detroit  v.  Detroit  Citv  Ry.  (1893)  54  Fed.  1,  19;  Matter 
of  Dodge  &  Stevenson  Mfg.  Co.  (1879)  77  N.  Y.  101,  112. 

'See  Turner  v.  Commonwealth  (1859)  59  Kv.  619,  626;  Oakley  v.  Aspin- 
wall  (1850)  3  N.  Y.  547,  551;  State  ex  rcl.  Cook  r.  Houser  (1904)  122 
Wis.  534,  578,  100  N.  W.  978;  Freeman,  Jud-ments  (3rd  ed.)  §  145.  If  not 
a  disqualifying  ground,  kinship  was  at  least  sufficient  reason  for  allow- 
ing the  judge  to  withdraw.  Steamboat  Co.  z>.  Livingston  (N.  Y.  1825)  3 
Cow.  713,  724. 

'N.  Y.  Consol.  Laws,  c.  30  (Laws  of  1909  c.  35)  §  15;  Iowa  Ann.  Code 
(1897)  §§  284.  3263;  Minn.  Gen.  Stat.  (1913)  §§  7724,  7727;  Fla.  Comp. 
Laws  (1914)  §  1337;  Mich.  Ann.  Stat.  (Howell  2nd  ed.)  §  12600;  Cal. 
Code  Civ.  Proc.  §  170.  Concerning  disqualification  in  criminal  trials,  see 
6  Columbia  Law  Rev.  279. 

'Matter  of  Dodge  &  Stevenson  ^ffg.  Co.  suf^ra,  footnote  6;  Hundley 
f.  State  ex  rel.  Milton  (1904)  47  Fla.  172.  36  So.  362;  Winston  v.  Master- 
son  (1894)  87  Tex.  2a),  27  S.  W.  691,  apparently  overruled  bv  Tirou  v. 
lirou  (Tex.  1911)  136  S.  W.  493.  496;  see  Hume  v.  Bank  (1882)  78  Tenn. 
1;  Casmento  v.  Barlow  Bros.  Co.  (1910)  9^2,  Conn.  180,  76  Atl.  361;  cf. 
Merchants  Bank  v.  Cook  (1826)  21  Mass.  405;  Howell  :■.  Budd  (1891)  91 
Cal.  343,  352,  27  Pac.  747. 
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and  more  sensible  construction  of  including  persons  beneficially  inter- 
ested.''* 

A  judge  who  is  a  stockholder  in  a  corporation  which  is  either  a  party 
to  the  suit,' '  or  not  a  party  but  interested  in  the  outcome,'*  is  disqualified 
by  reason  of  "interest".  By  the  weight  of  authority,  however,  a  stock- 
holder has  not  Ix-en  regarded  as  a  "party"  within  the  meaning  of  these 
statutes  against  relationship;  so  a  judge  is  not  disqualified  because  of 
kinship  within  the  prohibited  degree  to  a  stockholder  of  a  corporation 
which  is  party  to  the  suit.'^  This  rule  is  based  primarily  on  practical 
considerations  in  the  administration  of  justice,  otherwise  in  modern 
days  of  corporate  business  it  might  be  very  difficult,  if  not  impossible,  to 
find  a  judge  competent  to  sit  in  suits  involving  corporations. 

A  typical  illustration  of  the  prevailing  view  is  the  recent  case  of 
Favorite  v.  Superwr  Court  (Cal.  19110  184  Pac.  15.  The  judge's  wife 
was  a  Ftoclihohlfr  in  the  defendant  corporation.  The  court  .stated  that  a 
stockholder  wns  not  a  "party''  within  the  meaning  of  the  California 
Code.'*  (notwithstiinding  that  that  state  probably  follows  the  liberal 
interprf'tation  of  the  word  "party").'*  and  therefore,  that  the  judge 
was  not  disqualified.  Apparently,  from  the  court's  opinion,  the  stock 
was  part  of  tlie  wife's  separate  personal  estate.  Had  it  been  com- 
munity personally,  in  view  of  the  huf'biind's  p'lwers  under  the  Code," 
the  judge  should  have  been  disqualified  for  "interest".  However,  con- 
sidered as  separate  personalty,  the  husband's  remote  and  contingent 
expectancy  in  the  8t<tck  on  the  wife's  death  would  not  be  a  disqualifying 

"Dobbins  v.  Citv  of  Marietta  (1918)  148  Ga.  467.  97  S  E.  439;  Tirou  v. 
Jirou,  supra,  footnote  9;  lohnson  v.  State  (l'X)8)  87  Ark.  45.  112  S.  W. 
143;  cf.  r.ehlert  :•.  Qiiinn(1908)  38  Mont.  1.  98  Pac.  .%9:  see  Birdsall  v. 
Fuller  (X.  Y.  1«77)  11  Hun  204.  It  is  believed  from  the  strong  dicta  in 
Howell  V.  Budd.  supra,  footnote  9,  that  California  would  adhere  to  this 
rule.    See  also  12  Columbia  Law  Rev.  647. 

"State  :•.  Mack  (1902)  26  Nev  430.  69  Pac.  862;  State  ex  rcl.  Colcord 
V.  Young  (1893)  31  Fla.  594,  12  So.  673. 

"Adams  v.  Minor  (1898^  121  Cal.  372.  374.  53  Pac.  815;  cf.  Jones  v. 
American  Cent.  Ins.  Co.  (1910)  83  Kan.  44.  109  Pac.  1077. 

"Searsburph  Turnpike  Co.  v.  Cutler  (18M)  6  Vt.  315;  Matter  of  Dodge 
&  Stevenson  Mfj;.  Co..  supra,  footnote  6;  Kingman-Tcxas  Implement  Co.  v. 
Herring  Nat'l  Bank  (Tex.  1913)  153  S.  W.  394;  Place  t-.  Butternuts,  etc. 
Mfg.  Co.  (N.  Y.  1863)  26  How.  Pr.  601.  reversing  (N',  Y.  1857)  28  Barb. 
503;  cf.  Merchants  Bank  f.  Cook,  supra,  footnote  9;  contra.  Davis  Colliery 
Co.  V.  Charlevoix  Sugar  Co.  (1908)  155  Mich.  228.  118  N.  \V.  930;  Smith  v. 
Amiss  (1903)  30  Ind.  App.  530.  66  N.  E.  501  (semblc). 

"Cal.  Code  Civ.  Proc.  §  170.  "No  justice,  judge  .  .  .  shall  sit  or 
act  as  such  in  any  action  or  proceedintr:  (1)  To  which  he  is  a  party  or 
in  which  he  is  interested;  (2)  When  he  is  related  to  cither  party,  or  to 
an  officer  of  a  corporation  which  is  a  party,  or  to  an  attorney,  counsel, 
or  agent  of  either  party,  by  consanguinity  or  affinity,  within  the  third 
degree  .  .  .;  (4)  When  it  appears  from  the  attidavit  or  affidavits  on 
file  that  either  part>'  cannot  have  a  fair  and  impartial  trial  before  any 
judge  of  a  court  of  record  about  to  try  the  case  hy  reason  of  the  prejudice 
or  bias  of  such  judge,  said  judge  shall  forthwith  secure  the  services  of 
some  other  judge,  of  the  same  or  another  county,  to  preside  at  the  trial 
of  said  action  or  proceeding.     .     .     ." 

'*See  supra,  footnote  10. 

'•Cal.  Civ.  Code   (Supp.  1917)   §  172. 
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"interest"  within  the  general  conception  of  that  term.^'^  The  instant 
case  is  noteworthy  in  that  the  same  problem  previously  arose  in  the 
same  jurisdiction^*  and  the  court  tacitly  assumed  an  opposite  con- 
clusion on  the  precise  point  at  issue,  as  a  step  in  its  reasoning.  There 
the  judge  was  a  first  cousin  by  marriage  to  a  stockholder  in  the  appel- 
lant corporation.  The  court  held  he  was  not  disqualified  because  such 
relationship  did  not  fall  within  the  degree  forbidden  by  the  statute. 
By  basing  its  decision  on  the  degree  of  affinity  the  court  tacitly  assumed 
that  the  stockholder  was  a  "party". 

By  way  of  comparison,  in  First  Nat'l  Bank  v.  McCruire,^^  on  the 
material  facts  of  Favorite  v.  Superior  Court,  the  judge  was  held  dis- 
qualified under  common  law  principles  alone,  without  any  statutory  aid. 
Focusing  its  attention  on  the  common  law  disqualification  of  interest, 
the  court  went  back  to  the  fundamental  reasons  therefor-:  (1)  The 
probability  of  giving  a  biased  judgment,  and  (2)  the  paramount  policy 
of  keeping  the  administration  of  justice  free  from  public  suspicion. 
They  concluded  that  the  same  reasons  which  disqualify  a  judge  when 
interested  as  a  shareholder  should  also  disqualify  him  when  his  own 
wife  is  interested  as  a  shareholder.  Since  it  is  difficult  to  regard  the 
husband's  remote  expectancy  in  the  wife's  separate  personal  estate, 
contingent  on  her  death,  as  a  disqualifying  "interest", ^^  this  decision 
is  really  an  extension  of  common  law  principles  to  include  personal  bias 
arising  from  too  near  relationship  to  a  shareholder  who  is  merely  inter- 
ested in  the  outcome  of  the  suit.  The  decision  appeals  strongly  to  one's 
sense  of  propriety  and  raises  squarely  the  general  problem  of  judicial 
prejudice. 

Bias  or  prejudice  unsupported  by  interest  or  kinship  to  a  party  is 
not  a  ground  for  disqualification  at  common  law.-^  However,  California 
and  many  other  states  now  have  a  specific  statute  against  bias  and 
prejudice,^-  which  offers  the  solution  of  those  cases  that  cannot  be 
grouped  conveniently  under  either  "interest"  or  "kinship  to  a  party" 
as  those  concepts  have  been  generally  defined.  These  statutory  provi- 
sions on  prejudice,  being  open  to  the  grossest  abuse,  have  been  very 
rigidly  interpreted  and  applied.  The  construction  usually  given  them 
is  that  the  prejudice  contemplated  therein  must  be  against  the  defend- 
ant personally.23    It  is  submitted  that  that  construction  is  too  narrow 

"Cf.  Inhabitants  of  Northampton  v.  Smith  (1846)  52  Mass.  390,  395; 
City  of  Oakland  v.  Oakland  Water  Front  Co.  (1897)  118  Cal.  249.  252. 
50  Pac.  268.  However,  the  concept  of  "interest"  is  growing.  Cf.  Wilcox  v. 
Royal  Arcanum   (1914)  210  N.  Y.  370,  104  N.  E.  624. 

'^Robinson  v.  Southern  Pac.  Co.  (1895)  105  Cal.  526,  557.  38  Pac.  94. 

"(1899)   12  S.  D.  226,  80  N.  W.  1076. 

^See  supra,  footnote  17. 

"See  16  Columbia  Law  Rev.  162;  People  v.  Compton  (1899)  123  Cal. 
403,  412.  56  Pac.  44;  State  ex  rel.  Cook  v.  Houser,  suprm,  footnote  7; 
contra,  State  ex  rel.  Barnard  v.  Board  of  Education  (1898)  19  Wash.  8, 
52  Pac.  317;  People  ex  rel.  Miller  v.  Elmendorf  (1900)  51  App.  Div.  173, 
64  N.  Y.  Supp.  775. 

"Cal.  Code  Civ.  Proc.  §  170  (4),  supra,  footnote  15;  6  111.  Stat.  Ann. 
(Jones  &  Ad.  1913)  §  1 1,504;  36  Stat.  1090.  U.  S.  Comp.  Stat.  1916,  §  988. 
See  16  Columbia  Law  Rev.  162. 

"McEwen  v.  Occidental  Life  Ins.  Co.  (1916)  172  Cal.  6,  11,  155  Pac. 
86,  relying  on  a  dictum  in  Western  Bank  of  Scotland  v.  Tallmann  (1862) 
15  Wis.  92;  Bent  v.  Lewis  (1884)   15  Mo.  App.  40. 
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and  eliminates  many  legitimate  grounds  of  prejudice.  Furthermore,  no 
case  has  been  found  which  required  such  a  construction  of  the  statute 
for  its  decision.  Many  of  the  cases  cited  to  sustain  that  proposition 
arose  under  the  common  law-*  or  held  that  the  statutory  grounds, 
which  did  not  include  prejudice,  were  exclusive,^'  and  could  not  possibly 
stand  for  any  rule  of  interpretation  of  a  statute  involving  prejudice. 
Some  cases  arising  under  statutes  rightly  hold  that'the  facts  supporting 
the  claim  of  prejudice  must  be  set  forth,^*'  or  decide  that  the  particular 
group  of  facts  alleged  do  not  show  prejudice.^^  Others  simply  decide 
that  prejudice  against  the  defendant  personally  is  sufficient, ^^  and  not 
that  such  is  the  only  disqualifying  prejudice.  Still  others  rest  on  the 
I)eculiar  wording  of  the  statute,"-'^  or  were  decided  on  other  grounds, ^"^ 
or  lay  down  no  such  doctrine.^^  By  reason  of  the  formidable  array  of 
facts  generally  required  to  make  out  the  alleged  prejudice  of  the  judge, 
and  as  a  personal  prejudice  was  actually  established  in  many  of  the 
instances  of  disqualification  for  bias,  the  courts  have  been  easily  led 
into  the  overstatement  that  the  statutory  prejudice  intended  was  one 
against  the  defendant  personally. 

In  this  connection,  a  comparatively  recent  Colorado  case,''^  arising 
under  a  prejudice  statute,  discards  the  above-mentioned  rule  and  lays 
down  the  following  very  elastic  and  sensible  test:  "No  particular  facts 
are  required  in  the  statute  as  constituting  prejudice,  the  other  ground 
of  incompetency,  and  it  would,  therefore,  seem  that  if  there  are  any 
facts  and  circumstances  disclosed  from  which  a  deduction  could  reason- 
ably be  made  that  a  judge  has  a  leaning  toward  one  side  of  a  question 
involved,  from  other  considerations  than  those  belonging  to  it,  or  a 
bias  in  relation  thereto  which  would  in  all  probability  interfere  with 
fairness  in  judgment,  he  is  incompetent  to  try  the  cause  for  he  is  then, 
within  the  meaning  of  the  statute,  prejudiced."  In  other  words,  the 
question  is  whether  the  circumstances  disclosed  by  the  affidavits  are 
such  that  the  inference  of  resulting  prejudice  is  reasonable  or  too 
speculative.^^ 

"Foreman  v.  Hunter  (1882)  59  la.  550,  13  N.  W.  659;  Bent  v.  Lewis, 
supra,  footnote  23;  see  Bryan  v.  State  (1899)  41  Fla.  643,  659,  26  So.  1022. 

'^■•Elliott  V.  Hipp  (1910)  134  Ga.  844,  848,  68  S.  E.  736;  Johnson  v.  State 
(1893)  31  Tex.  Cr.  456,  20  S.  W.  986. 

"Conn  V.  Chadwick  &  Co.  (1880)  17  Fla.  428;  State  v.  Dc  Maio  (1903) 
69  N.  J.  L.  590f  55  Atl.  644. 

"State  V.  Parmenter  (1905)  70  Kan.  513,  517,  79  Pac.  123;  Johnston  v. 
Dakan  (1908)  9  Cal.  App.  522,  525,  99  Pac.  729. 

'"Turner  v.  Commonwealth,  siipra,  footnote  7. 

''Ex  parte  American  Steel  Barrel  Co.  (1913)  230  U.  S.  35,  33  Sup.  Ct. 
1007;  State  v.  Chapman  (1890)  1  S.  D.  414,  44  N.  W.  411. 

,*'\\'estern  Bank  of  Scotland  v.  Tallman,  supra,  footnote  23;   Ingles  v. 
McMillan  (1911)  5  Okla.  Cr.  130,  113  Pac.  998. 

"State  V.  Johnson   (1889)104  N.  C.  780,  10  S.  E.  257. 

.  ^People  ex  rel.  Burke  v.  District  Court  (1915)  60  Colo.  1,  10,  152  Pac. 
149. 

^Cf.  City  of  Detroit  v.  Detroit  City  Ry.,  supra,  footnote  6,  at  p.  18; 
Estate  of  Friedman  (1915)  171  Cal.  431,  153  Pac.  918;  Day  v.  Day  (1906^ 
12  Idaho  556,  568.  86  Pac.  531 ;  Wathen,  Mueller  &  Co.  v.  Commonwealth 
(1909)  133  Ky.  94,  116  S.  W.  336;  Hall  v.  Thayer  (1870)  105  Mass.  219. 
Kentucky    apparently    recognizes    "partisan    feeling"    as    a    disqualification 
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Ef'tuming  to  the  case  of  Favorite  v.  Superior  Court,  the  appli- 
cability of  the  prejudice  statute  to  such  a  case  was  not  even  hinted  at 
in  the  court's  opinion.  Applying  the  rule  contended  for  to  its  facts,  it 
would  certainly  seem  that  the  inference  of  bias  resulting  from  the 
marital  relationship  with  a  stockholder  in  the  defendant  corporation  is 
not  too  remote  or  speculative,  and  that,  therefore,  the  judge  should 
have  been  found  incompetent  on  the  ground  of  bias,  had  the  petitioners 
relied  thereon  in  their  apxjlication  for  a  change  of  venue.^* 


The  Employment  of  Decoys  in  the  Detection  of  Criminals. — It 
is  elementary  that  for  most  crimes  two  elements  are  necessary — the 
criminal  act  and  the  criminal  intent.  In  the  case  of  felonies,  he  who 
does  the  act  is  the  principal,  and  the  one  who  induces  him  is  the  ac- 
cessory before  the  fact;  while  in  the  case  of  misdemeanors  both  the 
actor  and  the  instigator  are  principals.  WTiere  the  crime  is  not  car- 
ried out  or  where  it  is  only  partially  executed,  the  inducing  party  is 
nevertheless  guilty  of  solicitation,  and  where  the  acts  come  close  enough 
to  the  commission  of  the  crime,  he  is  guilty  of  an  attempt. 

"Where  a  man  incites  and  partifipates  in  a  crime  for  the  sole  pur- 
pose of  having  the  i>erpetrator  caught  and  punished,  some*  courts  re- 
gard the  former  as  an  accomplice,^  but  most  jurisdictions  hold  him 
not  guilty,  since  he  has  not  the  requisite  intent,^  and  all  courts  are 
agreed  as  to  his  innocence  where  the  principal  had  originated  the 
intent  himself  and  is  merely  encouraged  by  the  decoy.^  Even  where 
homicide  or  physical  harm  results  from  the  instigation  of  the  decoy, 
and  his  subsequent  failure  to  frustrate  the  plot,  it  seems  that  he  cannot 
be  held  for  the  crime  incited,  but  is  liable  in  damages  only.*  He  may 
not,  however,  habitually  violate  the  law  in  order  to  detect  the  criminal.^ 

How  do  the  solicitations  of  the  decoy  affect  the  person  induced  to 
commit  the  crime?  It  seems  that  the  latter  should  be  punished  at  all 
events  where  the  necessary  elements — the  criminal  act  and  the  criminal 

under  its  prejudice  statute.  See  Kentucky  Jour.  Pub.  Co.  v.  Gaines  (1908) 
139  Ky.  747,  751,  110  S.  W.  270.  Ingles  t-.  McMillan,  supra,  footnote  30, 
also  quotes  approvingly  People  v.  Findley  (1901)  132  Cal.  301,  304,  64 
Pac.  472,  which  lays  down  by  way  of  dictum  the  rule  contended  for. 

**The  rule  of  construction  that  the  expression  of  one  thing  excludes 
all  others  was  applied  by  the  court  to  Subd.  2  of  the  (iode  Section  in 
question,  supra,  footnote  14.  A  judge,  therefore,  is  not  disqualified  under 
this  statute  by  reason  of  his  relationship  to  any  person  connected  with  a 
corporation  except  an  officer  thereof.  It  seems  that  the  only  possible  way 
of  disqualifying  a  judge  in  California  on  such  facts  is  by  treating  the 
problem  from  the  prejudice  standpoint. 

'Dever  v.  State  (1895)  37  Tex.  Crim.  396,  30  S.  W.  1071;  Davis  v.  State 
(Tex.  1913)  158  S.  W.  288. 

'Backenstoe  v.  State  (1900)  19  Ohio  Cir.  Ct.  568;  Price  v.  People 
(1884)  109  111.  109;  People  v.  Noelke  (1883)  94  N.  Y.  137;  see  also  People 
v.  Emmons  (1908)  7  Cal.  App.  685,  692,  95  Pac.  1032. 

•      =See  State  v.  Gibbs  (1909)   109  Minn.  247,  123  N.  W.  810;  Campbell  v. 
Commonwealth  (1877)  84  Pa.  187,  197. 

"1  Wharton,  Criminal  Law  (11th  ed.)  §  271  ;  cf.  Campbell  v.  Common- 
wealth, supra,  footnote  3 ;  but  see  Dever  v.  State,  supra,  footnote  1. 

'See  McGee  v.  State  (Tex.  1902)  66  S.  W.  562,  563. 
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intent — are  present,  but  many  courts  refuse  to  punish  the  offender 
merely  because  he  is  incited  by  the  infamous  methods  of  a  hired  de- 
tective.® By  the  weight  of  authority,  however,  the  defendant  is  not 
thereby  excused,^  and  he  is  everywhere  held  guilty  where  the  intent 
originates  within  him.-self.®  Similarly,  the  defendant  is  guilty  of  con- 
spiracy where  in  conjunction  with  others  he  conspires  to  commit  a 
crime,  although  continually  urged  on  by  a  decoy,®  but  where  he  con- 
spires with  the  decoy  alone,  he  cannot  be  held  for  conspiracy,  for  there 
must  be  at  least  two  who  have  the  same  evil  intent.^" 

There  are  certain  crimes  where  the  lack  of  consent  on  the  part  of 
the  person  against  whom  the  crime  is  directed  is  essential,  as  in  lar- 
ceny, burglary  and  robbery,  and  if  the  owner  in  such  a  case  consents 
either  himself"  or  through  an  agent, ^^  there  is  no  guilt,  although  the 
accused  has  done  all  the  necessary  acts  with  the  required  intent.^^    The 

'Commonwealth  v.  Bickinps  (1903)  12  Pa.  Dist.  206;  Connor  z:  People 
(1893)  18  Colo.  373,  33  Pac.  159. 

'State  V.  Hopkins  (1911)  154  N.  C.  622,  70  S.  E.  394;  People  v.  Conrad 
(1905)  102  App.  Div.  566,  92  N.  Y.  Supp.  606,  aff'd  182  N.  Y.  529,  74  N. 
E.  1122. 

•Crowder  v.  State  (1906)  50  Tex.  Crim.  92,  96  S.  W.  934;  State  v. 
Currie  (1905)  13  X.  D.  655,  102  N.  W.  875.  The  testimony  of  the  detective 
or  decoy  need  not  be  corroborated  in  the  same  manner  as  that  of  an 
accomplice  in  order  to  secure  conviction.  People  t'.  Noclke,  sMpra,  foot- 
note 2;  State  v.  O'Brien  (1907)  35  Mont.  482,  90  Pac.  514;  but  cf.  Davis 
V.  State,  supra,  footnote  1,  in  which  the  decoy  is  deemed  an  accomplice. 
But  the  credibilitv  of  such  testimony  mav  be  impaired.  Sec  People  v. 
Everts  (1897)  112  Mich.  194,  70  N.  \V.  430;  Salt  Lake  City  v.  Robinson 
(1912)  40  Utah  448,  458,  125  Pac.  657. 

•Commonwealth  v.  Wasson  (1910)  42  Pa.  Super.  Ct.  2&. 

'•Woodworth  v.  State  (1886)  20  Tex.  App.  375. 

"People  V.  McCord  (1889)  76  Mich.  200,  42  N.  W.  1106;  Roberts  v. 
Oklahoma  (1899)  8  Okla.  326,  57  Pac.  &40. 

"State  V.  GofTney  (1911)  157  X.  C.  624,  7Z  S.  E.  162;  State  f.  Hull 
(1898)  2)2)  Ore.  56,  54  Pac.  159.  The  question  of  consent  is  ordinarily  one 
for  the  jurv.  Bird  v.  State  (1905)  49  Tc.x.  Crim.  96,  90  S.  \V.  651  ;  State 
V.  Jansen  (1879)  22  Kan.  498;  Reg.  v.  Williams  (1843)   1  Carr.  &  K.  *195. 

"It  was  held  that  there  had  been  no  consent  in  the  following  cases: 
Thompson  v.  State  (1862)  18  Ind.  386  (remaining  passive);  State  v. 
Stickney  (1894)  53  Kan.  308,  36  Pac.  714  (facilitating  defendant's  en- 
trance) ;  State  v.  Abley  (1899)  109  Iowa  61,  80  X.  W.  225  (servant  wrong- 
fullv  and  without  master's  knowledge  gave  key  to  defendant)  ;  Tones  v. 
State  (1905)  48  Tex.  Crim.  363,  88  S.  W.  617  (carr>-ing  marked  money  in 
anticipation  of  being  robbed)  ;  see  People  v.  Hanselman  (1888)  76  Cal.  460, 
18  Pac.  425  (feigning  drunken  stupor). 

In  the  following  cases  it  was  held  that  there  had  been  consent :  Topelew- 
ski  V.  State  (1906)  130  Wis.  244,  109  N.  W.  1037  (owner  in  effect  delivered 
goods  to  thief)  ;  People  v.  McCord,  supra,  footnote  11  (owner  induced 
crime — but  cf.  Alexander  v.  State  (1854)  12  Tex.  540)  ;  Reg.  v.  Johnson 
(1841)  1  Carr.  &  M.  *218  (servant,  with  constructive  authority  from  master, 
opened  door).  But  in  such  cases  the  defendant  might  still  be  convicted  of 
a  criminal  attempt.  Cf.  People  v.  Gardner  (1894)  144  N.  Y.  119,  38  N.  E. 
1003.  And  where  not  guilty  of  burglar^-,  due  to  consent  to  the  entry,  he 
may  be  guilty  of  larceny  in  taking  the  goods.  Reg.  v.  Johnson,  supra; 
see  State  v.  Haves  (1891)  105  Mo.  76,  16  S.  W.  514.  See  also  Reg.  v.  Han- 
cock (1878)   14  Cox  C.  C.  119;  Reg.  v.  Bannen   (1&44)   1  Carr.  &  K.  *295. 
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consent,  of  an  officer  of  the  State  is  not  the  consent  of  the  State,  nor 
is   the   State   thereby   estopped   from   prosecuting   the   criminal/*    bnt 
although  the  State  is  not  estopped,  a  private  party^^  or  municipality^* 
cannot  gain  from  the  immoral  acts  of  its  agents.     However,  where  it 
api)ears   that   the   accused   has  not   been   deliberately   induced   to   sell 
prohibited   articles,   the   mere   purchase  by   the  city's  agents   for   the 
purpose  of  getting  evidence  of  his  presumably  habitual  violation  of 
the  law  will  not  prevent  the  municipality  from  recovering  the  penalty.^'' 
In  a  recent  case.  United  States  v.  Amo  (D.  C,  W.  D.  Wis.,  1919) 
IGl  Fed.  lOG,  two  Indians  were  given  money  by  a  government  agent 
to  purchase  liquor  of  the  defendant.     They   went  to  his  saloon  and 
said  "Whiskey",  and  were  thereupon  each  given  twelve  glasses.     The 
defendant  was  tried  and  convicted  of  selling  liquor  to  Indians  in  viola- 
tion of  statute.     The  result  seems  just,  "as  the  defendant  intentionally 
violated  the  law  on  this  occasion  and  was  probably  in  the  habit  of  so 
violating  the  law".     But  it  seems  difficult  to  reconcile  this  case  with 
some   other   decisions   of   the   federal   courts.     Where   Indian   women 
were  given  money  by  a  government  agent  in  order  to  purchase  liquor, 
as  the  result  of  which  they  were  debauched,  the  vendor  was  declared 
not  guilty,  because  the  judge  thought  that  the  conduct  of  the  govern- 
ment agent  was  even  more  culpable  than  that  of  the  dealer  ;i®  but  can 
it  be  said  that  the  latter  was  not  guilty  of  a  crime  for  which  he  should 
have  been  punished  ?    Where  by  the  connivance  of  a  government  official 
a  saloon  keeper  was  induced  to  sell  liquor  to  an  Indian  who  closely 
resembled  a  Caucasian,  the  court  held  it  such  a  fraud  on  the  part 
of  the  agent  as  to  excuse  the  defendant  who  acted  innocently,  thinking 
he  was  selling  to  a  white  person. ^'^     But  even  here  it  seems  that  the 
vendor  should  logically  have  been  found  guilty,  for  he  sold  at  his  peril 
and  the  fraudulent  acts  of  another  should  furnish  him  with  no  valid 
excuse.     Some  courts  apparently  draw  the  distinction  between  a  case 
where  no  deception  is  used,  but  where  the  decoy  simply  asks  for  the 
forbidden  article,  there  being  then  no  doubt  of  the  defendant's  guiltj^" 
and  the  case  where  the  sale  is  induced  by  importuning  and  the  em- 
ployment of  various  artifices  on  the  i)aTt  of  the  detective,  which  are 
held  to  absolve  the  defendant  from  guilt. -^ 

"Faust  V.  United  States  (1896)  163  U.  S.  452,  16  Sup.  Ct.  1112;  People  v. 
Mills  (1904)  91  App.  Div.  331,  86  N.  Y.  Supp.  529,  aff'd  178  N.  Y.  274,  70 
N.  E.  786;  but  cf.  Voves  v.  United  States  (C.  C.  A.  1918)  249  Fed.  190; 
Woo  Wai  V.  United  States  (C.  C.  A.  1915)  223  Fed.  412;  Peterson  v.  United 
States  (C.  C.  A.  1919)  255  Fed.  433. 

"Dennis  v.  Dennis  (1896)  68  Conn.  186,  36  Atl.  34. 

'"Wilcox  V.  People  (1902)  17  Colo.  App.  109,  67  Pac.  343. 

"People  V.  Chipman  (1903)  31  Colo.  90,  71  Pac.  1108;  City  of  Chicago  v. 
Brendecke  (1912)  170  111.  App.  25. 

''United  States  v.  Lagers  (not  reported — summarized  in  principal  case). 

"United  States  v.  Healy  (D.  C.  1913)  202  Fed.  349;  Voves  v.  United 
States,  supra,  footnote  14. 

""Goldstein  v.  United  States  (C.  C.  A.  1919)  256  Fed.  813;  Citv  of  Evans- 
ton  V.  Myers  (1898)  172  111.  266,  50  N.  E.  204. 

"'Peterson  v.  United  States,  supra,  footnote  14;  Voves  v.  United  States, 
supra,  footnote  14. 
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Similarly  to  the  liquor  cases,  the  defendajit  is  guilty  of  sending 
obscene  matter  through  the  mails  when  he  does  so  in  answer  to  a  decoy 
letter.-^  Clearly  he  should  be  punished  where  he  steals  a  decoy  letter 
containing  money  from  the  post,-^  for  in  that  case  there  is  not  even  a 
solicitation.  The  person  who  sends  such  a  letter  cannot  be  denounced, 
for  the  defendant  is  not  thereby  directly  influenced  to  do  wrong.  Nor 
can  fault  be  found  with  a  detective  who  purchases  a  ton  of  coal  in 
order  to  see  whether  he  is  given  the  correct  weight.'*  Another  case 
is  one  where  goods  are  given  to  a  slave,  to  see  who  might  illegally  trade 
with  him.-^  But  can  it  be  said  that  the  decoy  is  not  to  blame  where  he 
importunes  a  doctor  to  perform  an  illegal  operation,-®  or  where  he  asks 
the  defendant  to  print  counterfeit  labels  ?-^  Or  should  the  law  sanction 
such  conduct  as  where  an  officer  solicits  or  entertains  an  offer  of  a 
bribe  in  order  to  have  the  defendant  tender  it,-^  or  where  one  offers 
money  in  order  to  have  the  defendant  punished  for  taking  it?-*^  It  was 
held  in  the  foregoing  cases,  and  rightfully  so,  that  the  principal  was 
guilty,  but  may  not  such  methods  have  actually  induced  the  crime? 
The  excuse  is  given  that  in  no  other  way  can  crime  be  detected.  It 
therefore  narrows  down  to  a  question  of  policy,  a  choice  of  the  lesser 
of  two  evils,  and  it  by  no  means  appears  that  it  is  better  to  allow  such 
methods.  In  the  words  of  an  able  judge,  "Human  nature  is  frail 
enough  at  best,  and  requires  no  encouragement  in  wrongdoing".^" 

But  although  the  courts  have  repeatedly  deprecated  the  methods  of 
the  decoy,^^  and  sometimes  imposed  a  lighter  penalty,  ^^  little  has  been 
done  to  remedy  the  evil.  It  is  true  that  the  decoy  should  not  be  held 
guilty  of  the  crime  which  he  induces,  where  he  sees  to  it  that  no 
person  is  injured  or  property  rights  violated,  since  he  lacked  the 
requisite  intent,  but  it  seems  that  he  might  be  convicted  of  solicitation, 
for  he  has  urged  the  commission  of  a  certain  crime,  and  that  crime 
has  been  committed  by  the  principal  in  pursuance  to  such  instigation. 
The  fact  that  the  ultimate  purpose  was  merely  to  punish  the  defendant, 
and  the  fact  that  the  crime  was  arranged  to  be  harmless  to  the  victim, 
might  logically  be  held  of  no  account.  The  motive  for  solicita- 
tion might  well  be  considered  immaterial  if  the  specific  intent  to  solicit 
is  present. 

^'Price  V.  United  States  (1897)  165  U.  S.  311,  315,  17  Sup.  Ct.  366. 

^'Scott  V.  United  States  (1899)  172  U.  S.  343,  19  Sup.  Ct.  209;  but  cf. 
United  States  v.  Matthews  (C.  C.  A.  1888)  35  Fed.  890;  Reg.  v.  Rathbone 
(1841)   1  Carr.  &  M.  *220. 

"Cf.  State  V.  Salisbury  Ice  etc.  Co.  (1914)  166  N.  C.  366,  81  S.  E.  7^7. 

"State  V.  Anone  (S.  C.  1819)  2  Nott  &  McC.  27. 

"People  t'.  Conrad,  supra,  footnote  7. 

''People  V.  Krivitzky  (1901)  168  N.  Y.  182,  61  N.  E.  175. 

"Davis  V.  State,  supra,  footnote  1. 

"See  People  v.  Liphardt  (1895)  105  Mich.  80,  62  N.  W.  1022. 

"Saunders  v.  People  ri878)  2&  Mich.  218,  222.  See  also  Commonwealth 
V.  Bickings,  supra,  footnote  6. 

"See  Love  v.  People  (1896)  160  111.  501,  508,  43  N.  E.  710;  Connor  v. 
People,  supra,  footnote  6,  at  p.  380;  People  v.  McCord,  supra,  footnote  11, 
at  p.  206;  State  v.  Hayes,  supra,  footnote  13,  at  pp.  82  et  seq. 

^'State  V.  Abley,  supra,  footnote  13. 
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What  Constitutes  "Keceipt  of  Benefit"  in  Quasi-Contract. — It  is 
usually  said  that  the  action  of  quasi-contract  lies  wherever  the  defend- 
ant has  received  a  benefit  at  the  plaintiffs  expense  which  it  is  inequitable 
for  him  to  retain.^  The  use  of  this  definition  has  inevitably  raised  the 
question :  what  is  the  receipt  of  a  benefit  ?  Professor  Woodward  lays 
down  the  legalistic  ride  that  a  recovery  should  be  allowed  where  the 
plaintiff's  property  has  come  into  a  position  where  the  law  will  declare 
the  defendant  the  owner.^  Professor  Keener,  on  the  other  hand,  thinks 
the  plaintiff  should  not  recover  unless  the  defendant  has  been  actually 
enriched  through  use  or  enjoyment  of  the  property.^  It  clearly  api)ears 
from  a  consideration  of  the  better  reasoned  cases  that  they  do  not  all 
fit  within  either  of  these  rules ;  and  that  the  decisions  rest  upon  factors 
of  which  the  learned  professors'  all-embracing  generalizations  take  no 
cognizance. 

The  most  that  can  be  said  is  that  ordinarily,*  and  apart  from  some 
rule  of  policy  which  dictates  the  contrary  result,  recovery  should  be 
allowed  where  there  has  been  actual  enrichment  at  the  plaintiff's 
expense;  and  recovery  should  be  refused  where  there  has  been  only  a 
"benefit  in  law",  unless  this  benefit  has  been  incurred  at  the  defendant's 
request. 

Even  this  qualified  generalization  does  not  seem  to  be  supported  by 
all  the  cases.  Thus  where  the  defendant's  agent  has  borrowed  money 
from  the  plaintiff  without  authority  and  applied  it  to  pay  his  principal's 
debts,  many  courts  have  denied  a  recovery  at  law  despite  the  actual 
enrichment  of  the  defendant.  The  explanation  of  these  decisions,  it 
is  submitted,  is  historical  and  mechanical;  it  is  not  that  the  courts 
thought  a  recovery  unjust;  the  common  law  never  developed  counts  to 
which  the  facts  of  the  cases  could  be  assimilated.  Thus,  where  the 
defendant  never  received  the  money,  an  action  for  money  had  and 
received  woiild  not  lie.^  This  explanation  is  confirmed  by  the  English 
court,  which,  since  the  Judicature  Act,  has  been  able  to  apply  legal  or 
equitable  doctrines  at  its  option.  The  King's  Bench  to-day  allows  a 
recovery  from  the  principal  upon  these  facts®  and  it  is  difficult  to  see, 
as  a  matter  of  abstract  justice,  how  any  other  result  can  be  reached. 

^Woodward,  Quasi-Contracts,  §  7. 

^^oodward,  op.  cit.,  §  76. 

'Keener,  Quasi-Contracts,  254-7,  334. 

*A11  cases  deny  a  recovery  where  the  court  thinks  the  plaintiff  an  officious 
intermeddler.  The  question  of  intermeddling  is  not  within  the  scope  of  this 
note. 

"Kelley  v.  Lindsey  (1856)  73  Mass.  287;  Spooner  v.  Thompson  (1876) 
48  Vt.  259;  Otis  v.  Stockton  (1884)  76  Me.  506;  See  Concord  Coal  Co.  v. 
Ferrin  (1901)  71  N.  H.  33,  51  Atl.  283.  In  the  last  case,  the  defendant 
received  coal,  not  money,  for  which  there  is  clearly  no  common  law  count. 

'Reid  V.  Rigby  &  Co.  [1894]  2  Q.  B.  40;  Bannatyne  v.  Maclver  [1906]  1 
K.  B.  103.  The  distinction  between  the  powers  of  law  and  equity  in  the 
types  of  cases  under  discussion  is  brought  out  in  Newell  v.  Hadley  (1910) 
206  Mass.  335,  92  N.  E.  507.  The  courts  occasionally  base  the  plaintiff's 
recovery  on  his  subrogation  to  the  rights  of  the  defendant's  creditor.  But 
on  this  theory,  the  plaintiff  would  receive  the  benefit  of  any  security  held 
by  the  creditor,  although  he  is  seeking  to  enforce  merely  a  personal  obliga- 
tion. And  as  a  matter  of  fact,  he  is  not  usually  given  the  benefit  of  such 
security.  But  see  Title  Guarantee  &  Trust  Co.  v.  Haven  (No.  2)  (1909) 
196  N.  Y.  487,  89  N.  E.  1082;  s.  c.  on  second  appeal  (1915)  214  N.  Y.  468, 
108  N.  E.  819;  Title  Guarantee  &  Trust  Co.  v.  Haven  (No.  1)  (1909)  196 
N.  Y.  497,  89  N.  E.  1085. 
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Policy  seems  to  have  dictated  the  doctrine  of  Price  v.  NealJ  which 
holds  that  the  drawee  cannot  recover  from  an  innocent  holder  money- 
paid  upon  a  bill  or  check  to  which  the  signature  is  forged,  although 
there  has  been  actual  enrichment  of  the  payee.  The  case  is  followed 
to-day.  says  Mr.  Justice  Holmes,  because  commercial  custom  has 
molded  itself  in  conformity  with  the  principle  laid  down,  without 
regard  for  the  justice  of  the  original  decision.* 

The  soundness  of  the  position  that  ''benefit"  must  mean  actual 
enrichment,  and  not  mere  change  of  title,  has  recently  been  affirmed  in 
the  case  of  Seagle  v.  Barreto  (X.  Y.  1920)  190  App.  Div.  549.  Here 
Barreto  put  money  stolen  from  the  plaintiff  in  his  wife's  bank  account. 
The  wife  used  the  money  to  pay  her  husband's  debts.  The  plaihtilf  sued 
the  wife  for  money  had  and  received  upon  the  principle  urged  by  Pro- 
fessor Woodward.  The  court  held  for  the  defendant  by  a  three  to  two 
vote.^ 

This  decision  is  supported  by  decisions  in  Massachusetts^''  and 
Illinois,^*  which  agree  that  where  there  has  been  no  actual  enrichment, 
the  plaintiff  cannot  recover.  Where,  however,  the  defendant  has  re- 
quested the  empty  benefit,  the  authorities  differ.  The  typical  case  is  that 
in  which  the  plaintiff  has  contracted,  for  a  lump  sum  to  be  paid  upon 
completion  of  the  work,  to  make  improvements  on  the  defendant's 
property,  and  in  which  before  completion  the  property  has  been  destroyed 
without  the  fault  of  either  party,  making  performance  iniix)ssible. 
Here,  although  the  defendant  has  received  no  actual  enrichment,  it 
seems  just  that  he  should  pay  for  part  of  a  benefit  which  he  has  re- 
quested; and  the  cases  which  reach  this  result  seem  sound.^-  Some 
courts  deny  the  plaintiff  recovery  on  a  strained  interpretation  of  the 
contract:  that  by  contracting  for  payment  on  completion,  the  plaintiff 
assumes  the  risk  of  receiving  nothing  if  he  is  prevented  from  finishing; 
and  quite  generally  these  courts  see  the  problem  as  one  of  an  offer  not 
accepted  by  any  act  less  than  completion  of  the  work.'^ 

'(1762)   3  Burr.  1354. 

'Dedham  Nat'l.  Bank  v.  Everett  Nafl.  Bank  (1901)  177  Mass.  392,  59 
N.  E.  62.  For  other  illustrations  of  the  effect  of  "policv"  see  Carson  v. 
McFarland  (Pa.  1828)  2  Rawle  118;  Findlay  v.  Trigg's  Adm'rs.  (1887)  83 
Va.  539,  3  S.  E.  142. 

'The  learned  judges  differed  chiefly  on  the  question:  was  the  wife  a 
bona  fide  purchaser.  Four  of  them  seemed  to  assume  that  the  wife  had 
received  a  benefit ;  but  Blackmar,  J.,  who  cast  the  deciding  vote,  based  his 
concurring  opinion  squarely  on  the  ground  that  she  had  received  no  actual 
enrichment. 

'"Newell  V.  Hadlcy,  supra,  footnote  6,  at  p.  339. 

"Fay  V.  Slaughter  (1901)  194  111.  157,  62  N.  E.  592. 

"Young  V.  Chicopee  (1904)  186  Mass.  518.  72  N.  E.  63;  Halsey  v.  Wau- 
kesha Springs  Sanitarium  (1905)  125  Wis.  311,  314;  104  N.  W.  94.  The 
early  New  York  cases  allowed  a  recovery  on  the  theor>'  that  the  defendant 
impliedly  contracted  to  keep  the  property  in  existence.  Xiblo  v.  Binnse 
(N.  Y.  1864)  1  Keyes  476.  This  theorv  was  later  repudiated.  Hayes  v. 
Gross  (18%)  9  App.  Div.  12,  aff'd  162  N.  Y.  610.  57  N.  E.  1112. 

"Appleby  v.  Myers  (1867)  L.  R.  2  C.  P.  651 ;  Huvett,  etc.  Co.  v.  Chicago 
Edison  Co.  (1897)  167  111.  233,  47  N.  E.  3&4;  Taulbee  v.  McCarty  (1911) 
144  Ky.  199,  137  S.  W.  1045.  The  extraordinary  non  sequitur  also  appears 
that,  since  both  parties  were  blameless,  the  law  will  leave  them  where  it 
found  them.  Krause  v.  Board  of  Trustees  (1904)  162  Ind.  278,  296,  70 
N.  E.  2(A. 
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A  startling  illiistration  of  the  influence  of  "policy"  is  presented  by 
an  English  case  in  which  a  decedent's  housekeeper  applied  funds  of  his 
in  her  hands  to  payment  of  his  funeral  expenses,  and  the  administrator 
of  the  estate  was  allowed  to  recover  the  amount  from  the  housekeeper 
in  the  interest  of  orderly  administration;  although  the  housekeeper 
admittedly  received  no  actual  enrichment,  and  the  administrator  suf- 
fered no  actual  loss.^"* 

The  only  qualified  generalization  which  these  diversified  groups  of 
cases  admit  still  does  not  attempt  to  define  "actual  enrichment".  This 
question  seems  never  to  have  been  raised  in  the  courts.  It  may  be 
illustrated  by  the  case  of  the  poor  but  innocent  man  to  whom  $5,000  is 
given  in  breach  of  trust;  and  who,  on  the  strength  of  this  unexpected 
windfall,  incurs  liabilities  which  he  would  otherwise  not  have  under- 
taken. As  a  matter  of  equity,  it  may  be  argued  whether  this  is  such 
"actual  enrichment"  as  to  entitle  the  cestui  to  recover  from  the  donee.^* 

In  conclusion,  it  must  appear  from  any  consideration  of  the  hetero- 
geneous sets  of  facts  which  give  rise  to  "quasi-contractual"  rights,  that 
there  is  no  divining  rod,  no  magic  formula  to  embrace  them  all.  The 
most  desirable  course  for  the  courts  to  follow  is  to  construe  precedents 
closely  and  avoid  the  enunciation  of  broad  rules.  Mechanical  generali- 
zations can  only  impede  the  administration  of  justice. 

"Welchman  v.  Sturgis  (1849)   13  A.  &  E.  (n.  s.)  552. 

"A  suggestion  of  this  thought  appears  in  Craft  v.  South  Boston  R.  R. 
(1889)  150  Mass.  207,  22  N.  E.  920.  In  this  case  an  agent  had  stolen  money 
from  his  principal,  and  borrowed  from  the  plaintiff  to  cover  the  defalca- 
tion, applying  the  loan  to  the  principal's  business.  The  court  argued,  how- 
ever, that  the  agent  was  thereby  able  to  escape  detection  and  steal  even 
more  from  his  principal,  so  that  the  net  result  of  the  transactions  was  a 
loss  to  the  principal.  And  although  the  principal  had  the  actual  use  of  the 
plaintiff's  money,  the  plaintiff  was  not  allowed  to  recover. 
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"Red  Licht"  Ixjlxctio.x  axo  Abatement  Acts. — The  strong  arm  of 
equity  has  lately  found  iiiercasini?  empl<iyment  through  tlio  enactment 
in  thirty-f?iglit  states  of  "'lied  Light"  Laws  for  the  abatement  of  dis- 
orderly houses.^  Modelled  upon  the  liquor  laws  which  originated  in 
Iowa,-  these  laws  owe  their  enactment  to  tlie  inadctiuacy  of  criminal 
prosecutions;  and  accordingly  jjermit  any  citizen  of  tiic  county  wherein 
the  nuisance  exists  to  bring  his  civil  action  to  enjoin  and  abate  it.  The 
effectiveness  of  the  legislation  lies  in  stringent  provisions  for  abate- 
ment and  in  penalties  for  contempt. 

This  is  clearly  police  legislation,  designed  to  protect  the  public 
health  and  morals  rather  than  to  provide  a  remedy  for  injury  to  private 
property.  For  instance,  the  injunction  is  made  binding  upon  the 
defendants  throughout  the  jurisdiction  of  the  court'  and  frequently 
throughout  tlie  entire  state.*  Xot  only  are  the  costs  of  the  action  made 
a  lien  upon  the  premises;  but  in  many  states  a  "tax"  or  fine  is  levied 
when  the  final  injunction  is  issued.^  As  a  fine  this  le\'y  has  been 
thought  invalid  in  one  decision,"  but  as  a  tax  its  validity  has  generally 
not  been  questioned. 

Until  recently  these  statutes  have  uniformly  been  upheld."    Follow- 

\Ala.  Laws   1919  No.   53;   Ariz.   Rev.  St.   1913   §  4340;    Cal.   Gen.   Laws 

1915  No.  2798;  Colo.  Laws  1915  c.  123;  Conn.  Gen.  Stat.  1918  §  2705; 
D.  C.  (1913)  38  Stat.  280;  Ga.  Laws  1917  p.  177;  Idaho  Comp.  Stat. 
1919  §  7042;  111.  Laws  1915  p.  371;  Ind.  Ann.  Stat.  1918  §  293a;  Iowa 
Laws  1915  c.  71;  Ky.  Stat.  1918  §  3941m;  La.  Laws  1918  No.  47; 
Mass.  Laws  1914  c.  624;  Mich.  Comp.  Laws  1915  §  7781;  Minn.  G^n. 
Stat.  1913  §  8717;  Miss.  Laws  1918  c.  193;  Mont.  Laws  1917 
c.  95;  Neb.  Rev.  Laws  1913  §  8775;  N.  H.  Laws  1919  c.  95;  N.  J.  Laws 

1916  p.  315;  N.  C.  Laws  1913  c.  761;  N.  D.  Comp.  Laws  1913  §  9644;  Ohio 
Laws  1917  p.  514;  Ore.  Laws  1913  c.  274;  S.  C.  Laws  1918  p.  814;  S.  D. 
Rev.  Code  1919  §  2078;  Utah  Comp.  Laws  1917  §  4275;  Va.  Laws  1916  c. 
463;  Wash.  Rem.  1915  Code  §  946;  Wis.  Stat.  1917  §  3185b.  See  also 
varving  provisions  in:  Kan?.  Gen.  Stat.  1915  §  3650;  Maine  Rev.  vStat. 
1916  c.  23;  Md.  Laws  1918  c.  84;  N.  Y.  Laws  1914  c.  365;  Pa.  Laws  1913 
No.  852;  Tenn.  Laws  1913,  2nd  Sess.  c.  2;  Tex.  Pen.  Code  1916  Art.  501. 

=Iowa  Laws  1884  c.  143. 

^Statutes  in  Ariz.,  D.  C,  Ga.,  Iowa,  111.,  Mich.,  Minn.,  Miss.,  Neb., 
N.  C,  Ore.,  S.  D.,  Utah,  ut  supra. 

^Statutes  in  Ind.,  Ky.,  La.,  N.  H.,  N.  D.,  S.  C,  Va.,  ut  supra. 

'Statutes  in  Ariz.,  Conn.,  D.  C,  Ga.,  111.,  Iowa,  Minn.,  Neb.,  Ohio,  S.  D., 
Wash.,  ut  supra. 

'State  e.Y  rcl.  English  v.  Fanning  (1914)  96  Neb.  12.3,  147  N.  W.  215. 
The  Court  withdrew  this  pronouncement  on  rehearing,  infra,  footnote  7, 
influenced  by  the  intervening  decision  in  State  v.  Ryder,  infra,  footnote  7. 

■People  ex  rcl.  Bradford  v.  Barbiere  (1917)  33  Cal.  App.  770.  166  Pac. 
812;  People  v.  Casa  Countv  (1917)  35  Cal.  App.  194,  169  Pac.  459;  People 
ex  rcl.  Thrasher  v.  Smith  (1916)  275  111.  256,  114  N.  E.  31;  Chase  v.  Revere 
House  (1918)  232  Mass.  88,  122  N.  E.  162;  State  ex  rcl.  Wilcox  v.  Ryder 
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iug  Littleton  v.  Fritz,^  the  courts  hold  that  these  laws,  like  the  liquor 
laws,  merely  extend  the  traditional  jurisdiction  of  equity  over  nuisances. 
Those  who  insist  that  the  right  of  jury  trial  be  preserved  and  who 
invoke  the  due  process  clauses  of  the  constitutions  receive  answer  in 
general  terms  that  the  jurisdiction  of  equity  over  public  nuisances  was 
well  established  at  the  time  of  the  adoption  of  the  state  constitutions. 
The  courts  also  emphasize  the  manifest  difference  in  purpose  and  effect 
between  the  injunction  and  the  sentence  in  criminal  prosecutions  for 
nuisance. 

Of  course,  the  jurisdiction  of  equity  over  nuisances  where  property 
rights  are  involved  is  conceded.  The  petitioner  has  his  relief  whether 
the  nuisance  is  criminal  or  not,  if  he  can  show  that  he  has  suffered 
special  damage  not  suffered  by  the  general  public.^  A  fortiori,  the  Attor- 
ney General  can  invoke  equitable  relief  to  protect  public  property  in 
lauds  or  highways  from  nuisance  or  purpresture.^°  But  the  question 
which  is  presented  by  the  "lied  Light"  Laws  is  of  long  standing:  can 
the  Attorney  General  or  designated  citizens  seek  to  enjoin  acts  which 
do  not  injure  specific  property,  and  where  no  i>ecuniary  interests  are 
involved?  The  older  Chancellors,  while  conceding  the  power  of  equity 
to  deal  with  nuisances,  refused  to  pass  upon  the  primary  question  of 
the  existence  of  a  nuisance  unless  an  injury  to  property  was  clearly 
threatened,  intimating  that  it  was  this  threat  alone  which  gave  them 
jurisdiction.  Such  has  been  the  modern  English  interpretation  of 
Attorneii  General  v.  Cleaver^^  and  Crowder  v.  Tinkler.^-  The  American 
courts,  however,  have  seized  upon  these  expressions  of  the  jurisdiction 
of  chancery  over  public  nuisances  to  extend  equitable  relief  to  a  great 
variety  of  cases  where  no  pecuniary  damage  has  been  involved;^"  and 
these  same  authorities  are  invoked  in  sustaining  the  "Red  Light"  Laws. 

(1914)  126  Minn.  95,  147  N.  W.  953;  State  ex  rel.  Ford  v.  Young  (1918) 
54  Mont.  401,  170  Pac.  947;  see  State  ex  rel.  English  v.  Fanning  (1914) 
97  Neb.  224,  149  N.  W.  413;  State  ex  rel.  Kern  v.  Jerome  (1914)  80  Wash. 
261,  141  Pac.  753;  State  ex  rel.  Dow  v.  Nichols  (1915)  83  Wash.  676,  145 
Pac.  986. 

'(1885)  65  Iowa  488. 

"Wheeler  v.  Bedford  (1886)  54  Conn.  244,  7  Atl.  22;  Cranford  v. 
Tyrell  (1891)   128  N.  Y.  341,  28  N.  E.  514. 

"Atty.  Genl.  v.  Forbes  (1836)  2  My.  &  Cr.  123;  A(ty.  Genl.  v.  Richards 
(1794)  2  Anstr.  603,  615;  In  re  Debs  (1894)  158  U.  S.  564,  593,  15  Sup. 
Ct.  900. 

*ni811)  18  Ves.  211,  distinguishing  Mayor  of  London  v.  Bolt  (1799)  5 
Ves.  Jr.  129  and  the  dictum  of  Lord  Hardwicke  in  Baines  v.  Baker  (1752) 
Ambl.  158.  Lord  Eldon  sent  his  petitioner  over  to  the  King's  Bench  for  a 
jury   trial. 

'^hat  irreparable  injury  to  propertjs  not  nuisance,  is  the  ground  for 
relief  appears  in  Crowder  v.  Tinkler  (1816)  19  Ves.  617;  A'tty.  Genl  v. 
Sheffield  Gas  Co.  (1853)  L.  J.  22  Ch.  811,  813. 

"State  V.  Mayor  of  Mobile  (Ala.  1837)  5  Port.  279,  312  (purpres- 
ture)  ;  Mayor  of  Columbus  v.  Jacques  (I860)  30  Ga.  506  (purpresture)  ; 
rule  extended  to  common  nuisance:  sec  Edison  v.  Ramsey  (1917)  146 
Ga.  767,  92  S.  E.  513  (brothel)  ;  Commonwealth  v.  McGovem  (1903) 
116  Ky.  212,  75  S.  W.  261  (prize-fight)  ;  State  ex  rel.  Crow  v.  Canty  (1907) 
207  Mo.  439,  454,  105  S.  W.  1078  (bull-fight).  But  see  Kent,  Ch.  in  Attv. 
Genl.  V.  Insurance  Co.  (1817)  2  Johns.  Ch.  371.  See  also  Mack,  The 
Revival  of  Criminal  Equity  (1903)  16  Harv.  Law  Rev.  389.  The  New- 
Jersey  Chancellor  has  frequently  expressed  his  reluctance  to  exercise  the 
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The  recent  case  of  Ileddcn  v.  Iland,^*  in  which  the  New  Jersey 
Court  of  Eirors  and  Appeals  holds  unconstitutional  the  Injunction  and 
Abatement  Act  of  that  state, ^^  is  the  first  dissent  in  this  line  of  deci- 
sions. The  case  is  possibly  distinguishable  under  a  section  of  the  Xew 
Jersey  Constitution  which  is  interpreted  to  give  to  the  common  law 
courts  certain  prerogatives. ^^  But  the  inquiry  of  the  court  is  similar 
to  the  other  considerations  of  ''Red  Light"  Laws;  and  on  the  question 
of  equity  jurisdiction  its  conclusion  is  opposed  to  that  of  the  other  cases. 
Its  reasoning  is  based  upon  a  close  reading  of  the  English  precedents 
with  the  conclusion  that  threatened  injury  to  property  is  the  sole  ground 
for  equitable  relief.  It  is  urged  that  an  adequate  remedy  exists  at  law 
in  the  order  of  abatement  which  may  issue  as  part  of  the  sentence  in  a 
criminal  action;'^  although  the  court  Avill  not  order  the  sheriff  to  take 
action  until  it  is  shown  that  the  defendant,  to  whom  the  order  is  issued, 
has  refused  to  obey.^^  The  court  appears  sound  in  its  interpretation  of 
the  old  English  cases,  but  ignores  the  large  number  of  American  cases 
previously  mentioned. 

It  seems  unnecessary  to  follow  these  broad  American  precedents  in 
upholding  the  present  legislation.  This  is  a  question  of  legislative  dis- 
cretion in  extending  the  jurisdiction  of  chancery  courts.  It  must  be 
conceded  that  the  extension  here  is  very  slight.  It  serves  merely  to 
abolish  in  this  restricted  class  of  cases  the  technical  rules  on  special 
damage.^'-'  There  seems  to  be  little  sound  sense  in  requiring  that  relief 
against  these  nuisances,  whether  by  the  Attorney  General  or  on  relation, 
should  depend  upon  some  doubtful  jus  puhlicum,  unless  as  a  noted 
counsel  once  observed,  "health  be  of  less  value  than  property". 2*'  And 
the  justification  is  abundant.  For  although  thforetically  there  is  an 
adequate  remedy  at  law  in  the  indictment  and  criminal  abatement, 
actually,  as  a  matter  of  common  knowledge,  this  agency  has  failed. 
If  the  reason  for  the  sp)ecial  damage  rule  was  as  Coke  said  ''for  avoiding 
a  multiplicity  of  suites",-^  nothing  could  be  better  calculated  than  this 

broader  jurisdiction:  Atty.  Gcnl.  v.  Brown  (1873)  24  N.  J.  Eq.  89.  92; 
but  see  Atty.  Genl.  v.  Paterson  (1899)  58  N.  J.  Eq.  1,  13,  42  Atl.  749.  For 
a  discussion  of  the  American  tendency,  see  Schoficld,  (1914)  8  Illinois 
Law  Rev.  19,  who  traces  the  rule  to  the  influence  of  2  Story,  Equity  Jur. 
(13th  ed.)   §  921,  and  Eden,  Injunctions   (3rd  ed.,  1852)  *262. 

"(1919)   107  Atl.  285. 

"N.  J.  Laws  1916  c.  154. 

"N.  J.  Const.  Art.  X  §  1  :  "The  several  courts  of  law  and  equity  .  .  . 
shall  continue,  wnth  the  like  powers  and  jurisdiction  as  if  this  Constitution 
had  not  been  adopted." 

'Taggart  v.  Commonweahh  (1853)  21  Pa.  527;  see  Kinp  r.  Stead 
(1799)  8  T.  R.  142,  144.  The  possibility  of  indictment  and  abatement  at 
common  law  was  held  not  to  bar  injunctive  relief  in  Poole  v.  Rchoboth 
(1911)  9  Del.  Ch.  192. 

"Barclav  v.  Commonwealth  (1855)  25  Pa.  503;  Campbell  v.  State 
(1849)   16  Ala.  144. 

"The  physical  discomfort  due  to  a  neighboring  brothel  was  special 
damage  such  as  to  warrant  a  recover>'  in  Cranford  z:  Tjrell,  sitfra,  foot- 
note 9;  but  the  resultant  decrease  in  property'  values  was  too  consequential: 
Anderson  v.  Doty   (1884)  33  Hun  160. 

'"Sir  Samuel  Romillv  in  Aftv.  Gcnl.  v.  Cleaver,  supra,  footnote  11,  at 
p.  215. 

"Co.  Litt.  56  a. 
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legislation  to  acliieve  the  same  end,  for  it  both  insures  prosecution,  and 
by  its  injunction  obviates  the  necessity  for  repeated  indictments. 

Fundamentally  this  legislation  is  preventive  and  not  penal.  For 
although  the  order  for  abatement  prescribes  the  closing  of  the  premises 
and  the  sale  of  the  personalty  found  therein,  nevertheless  the  premises 
and  property  are  almost  invariably  subject  to  release  upon  the  payment 
of  costs  by  the  owner  and  upon  filing  of  sufficient  security  to  insure  good 
behavior.^^  In  reality  the  injunction  and  abatement  together  merely 
serve  to  bind  the  defendant  over  to  keep  the  peace.  Legislation  of  this 
type  cannot  seriously  endanger  the  right  of  jury  trial,  nor  tend  to 
revolutionize  equity  traditions.  Such  is  the  sensible  conclusion  of  the 
American  courts. 


The  Edge  Export  Finance  Act.— The  close  of  the  war  finds  the  United 
States  for  the  first  time  in  its  history  an  investing  nation,  prepared  to 
take  its  place  with  France  and  England  in  the  financing  of  undeveloped 
countries  in  South  America  and  Asia.  Moreover,  the  progressive  depre- 
ciation of  the  currencies  of  Europe  in  terms  of  dollars  has  seriously 
impaired-  the  purchasing  power  of  our  European  customers.  To  meet 
the  threatened  contraction  in  our  foreign  trade  and  to  provide  the 
machinery  for  American  participation  in  international  credit  operations 
the  recent  Edge  Act  has  been  passed,' amending  Section  25  of  the  Federal 
Reserve  Act.^ 

Section  25  previously  made  certain  limited  provisions  for  foreign 
banking.  It  authorized  national  banks  with  capital  and  surplus  of  a 
million  dollars  or  more  to  establish  foreign  branches,  and  to  invest  up  to 
ten  per  cent,  of  their  capital  and  surplus  in  any  American  corporations 
engaged  in  international  banking.^  But  the  financial  situation  is  such 
to-day  that  European  merchants  need  more  than  the  ordinary  short-time 
credits,  if  they  are  to  continue  purchasing  in  this  country.  To  provide 
the  needed  long-term  credits,  the  Edge  Act  projects  two  mechanisms.^ 
On  the  one  hand,  it  permits  the  erection  of  corporations  to  engage  in 
regular  commercial  banking  abroad  in  connection  with  foreign  business. 
On  the  other  hand,  it  provides  for  investment  corporations  which  will 
accept  from  prospective  foreign  buyers  collateral  security  in  the  form  of 
high-grade  foreign  bonds  or  mortgages  of  realty.  Against  these  they 
will  sell  their  own  debentures  to  the  American  investor,  the  proceeds  of 
which  will  enable  the  corporations  to  discount  the  foreigners'  long  bills, 
thus  securing  for  the  American  exporter  immediate  cash  payment. 

The  Federal  Reserve  Act  is  inadequate  to  provide  this  machinery  for 
long  credits.  Federal  Reserve  Banks  are  prohibited  from  re-discount- 
ing foreign  acceptances  with  more  than  ninety  days  to  run  ;*  member 
banks  may  not  accept  bills  arising  out  of  foreign  trade  of  more  than 

"There  is  no  provision  for  release  in  the  North  Dakota  Statute,  supra, 
footnote  1. 

*Pub.  Laws  No.  106,  66th  Congr.,  1st  Sess.    Approved  Dec.  24,  1919. 

'(1916)   39  Stat.  755,  U.'  S.  Comp.  Stat.  §  9745. 

'Hearings  before  the  Committee  on  Banking  and  Currency  of  the  House 
of  Representatives  on  S.  2472  (1919)  78. 

*(1916)   39  Stat.  7S2,  U.  S.  Comp.  Stat.  §  9796(4). 
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six  months  usance.^  ^loreover,  national  banks,  handling  sliort-term 
credits,  are  enjoined  from  extending  credit  on  real  estate.* 

There  has  been  some  experience  with  corporations  similar  to  those 
authorized  by  the  Edge  Act.  The  British  and  Swiss  "investment 
trusts"  and  the  Dutch  Administratiehantoors  have  for  years  successfully 
conducted  such  investment  business.''  During  the  war,  the  War  Finance 
Corporation  was  authorized  to  advance  credits  on  exports  either  to 
bankers,  who  in  turn  assisted  exporters,  or  to  the  latter  directly.  Five 
years  was  set  as  the  limit  of  credit,^  There  are  some  eight  institutions 
holding  state  charters  engaged  in  such  business.®  But  it  is  urged  tliat 
a  Federal  charter  will  give  these  investment  corporations  additional 
prestige.^"  !^^oreover,  whenever  national  banks  hold  shares  in  such 
state  corporations,  as  they  may  under  Section  25  of  the  Federal  Re- 
serve Act,  the  corporations  must  comply  with  the  r^rulations  of  the 
Federal  Reserve  Board. ^'  This  involves  the  inconvenience  of  dual  con- 
trol. And  finally,  state  banking  laws  may  except  Federal  corporations 
from  certain  phases  of  state  control  which  are  exercised  over  corpora- 
tions of  other  states  establishing  branches  within  the  jurisdiction.'* 
Beyond  such  advantages,  the  Edge  Act  projects  nothing  which  is  not 
possible  under  .state  laws. 

The  distinctive  powers  granted  to  Edge  corporations  are  enumerated 
in  Subsection  (a)  of  the  Act.  No  limitation  of  usance  or  amount  is 
set  up  upon  the  acceptance  of  bills  except  the  discretion  of  the  Federal 
Reserve  Board. *^  Debentures  and  bonds  may  bo  issued  to  ten  times  the 
capital  and  surplus  of  the  corporation  against  security  approved  by  the 
Board.  In  order  to  enable  the  corporations  to  compete  successfully 
with  foreign  organizations,"  the  sweeping  grant  is  made  of  any  power 
deemed  by  the  Reserve  Board  to  be  usual  in  connection  with  financial 
transactions  with  foreign  countries.  And  to  bring  the  Edge  corpora- 
tions beyond  p>eradventure  of  doubt  within  recognized  constitutional 
grants  of  power,  it  is  provided  that  upon  request  of  the  Secretary  of 
the  Treasury,  they  may  act  as  fiscal  agents  of  the  United  States.^* 

•(1917)  40  Stat.  235.  U.  S.  Comp.  Stat.  §  9796(5). 

•(1864)   13  Stat.  107  §  28,  U.  S.  Comp.  Stat.  §  0674. 

*As  a  measure  to  aid  in  placing  domestic  capital  in  foreign  enterprise 
they  are  particularly  useful.  On  the  British  "investment  trusts,"  see  Mead, 
Corporation  Finance  (1917)  372.  A  recent  Enplish  trust,  the  Overseas 
Trade  Corporation,  has  a  capital  of  £50,000,000.  Hearings  before  the  Com- 
mittee on  Banking  and  Currency  of  the  Senate  on  S.  2472  (1919)  19. 

"(1919)  40  Stat.  1313  §  21(a),  U.  S.  Comp.  Stat.  §  3115  \   k(l). 

'Hearings  before  the  House  Committee,  supra,  footnote  3,  p.  24. 

"Hearings  before  the  Senate  Committee,  supra,  footnote  7,  p.  23. 

"(1916)  39  Stat.  755.  U.  S.  Comp.  Stat.  §  9745. 

"'Hearings  before  the  House  Committee,  54,  81.  Cf.  N.  Y.  Banking  Law, 
Laws  1914  c.  369  §  145. 

"Section  13  of  the  Federal  Reserve  Act,  as  amended,  limits  the  accept- 
ances of  member  banks  to  fifty  per  cent,  of  their  capital  and  surplus,  except 
where  the  Board  in  its  discretion  raises  the  limit  to  one  hundred  per  cent. 
(1917)  40  Stat.  235,  U.  S.  Comp.  Stat.  §  9796(5). 

"Hearings  before  the  Senate  Committee,  23. 

"Hearings  before  the  House  Committee,  51. 
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They  may  receive  deposits  abroad,  and  in  this  country  when 
"incidental  to  foreign  trade."  The  definition  of  this  phrase  will  raise 
the  same  difficulties  as  the  definition  of  "interstate  commerce".^^  But 
although  deposits  in  the  United  States  are  permitted, — and  the  cor- 
poration must  carry  ten  per  cent,  reserve  against  these, — the  share- 
holders in  the  Edge  corporation  are  not  subject  to  the  double  liability 
of  stockholders  in  national  banks.  The  Senate  Bill  provided  for  such 
double  liability;  but  the  clause  was  stricken  out  in  the  House.^*  The 
recent  McLean-Platt  Act,  permitting  national  banks  to  invest  in  such 
corporations,^"*  might  well  be  rendered  without  effect  if  national  bank 
stockholders  were  subjected  to  the  double  liability  a  second  time. 

Following  the  policy  of  the  Webb-Pomerene  Act,  which  facilitated 
combinations  of  exporters  for  foreign  trade,^"  the  Edge  Act  permits 
directors  of  member  banks  which  invest  in  Edge  corporations  to 
serve  as  directors  of  the  latter  ;2^  and  directors  of  Edge  corporations 
may  serve  as  directors  of  companies  in  which  their  corporation  has 
invested.  Beyond  this  the  provisions  of  the  Clayton  Act  apply  to 
prevent  interlocking  directorates.^^  This  consideration  leads  us  im- 
mediately to  Subsection  (c)  of  the  Edge  Act,  which  permits  Edge 
corporations  to  invest  not  more  than  ten  per  cent,  of  their  own  capital 
and  surplus  (banks  are  permitted  fifteen  per  cent.)  in  the  stock  of  any 
other  corporation  organized  under  the  Edge  Act,  in  any  foreign  or 
state  corporation,  except  one  engaged  in  a  domestic  business  or  one 
with  which  it  is  in  substantial  competition.  It  was  suggested  that 
thus  ten  Edge  corporations  might  hold  stock  in  each  other,  effecting 
a  huge  export  monopoly.^^  But  if  as  a  result  there  should  be  any 
control  or  fixing  of  prices,  the  scheme  would  be  clearly  illegal  under 
existent  laws. 

Finally  it  is  provided  that  a  majority  of  the  stock  of  an  Edge 
corporation  must  be  "held  and  owned"  by  American  citizens  or  cor- 
porations. Whether  this  language  will  be  construed  to  exclude  bene- 
ficial controlling  interests  in  foreign  hands,  under  cover  of  a  trust  in 
the  name  of  a  citizen,  remains  to  be  seen. 

The  actual  efficacy  of  the  Edge  Act  is,  of  course,  problematic. 
There  is  no  Governmental  participation  in  the  scheme.-*  The  provi- 
sions for  unlimited  supervision  by  the  Federal  Reserve  Board  are  calcu- 

"(1917)  17  Columbia  Law  Rev.  562. 

"Cf.  (1913)  38  Stat.  273,  §  23,  U.  S.  Comp.  Stat.  §  9689. 

"It  was  argued  in  both  the  House  and  Senate  that  these  corporations 
were  not  strictly  banks  of  deposit,  so  that  the  provision  was  not  necessary. 
(1919)   58  Congr.  Record  5070-72,   (Governor  Harding). 

"Publ.  Laws  No.  48,  66th  Congr.,  1st  Sess.    Approved  Sept.  17,  1919. 

'"(1918)  40  Stat.  516,  U.  S.  Comp.  Stat.  §  8836J4. 

"(1919)  58  Congr.  Record  4956  restates  the  provisions  of  the  Federal 
Reserve  Act,  (1916)  39  Stat.  756,  U.  S.  Comp.  Stat.  §  9745. 

^'(1914)  38  Stat.  732  §  8,  as  amended  (1916)  39  Stat.  121,  U.  S.  Comp. 
Stat.  §  8835h.     See  (1919)  58  Congr.  Record  4955. 

^Mr.  Wingo  (Arkansas),  Hearings  before  the  House  Committee,  66. 

"In  fact,  the  Edge  Act,  ad  fincm,  makes  it  a  felony  to  represent  in  any 
way  that  the  United  States  is  liable  for  the  payment  of  any  obligation,  or 
incurs  any  liability  in  respect  of  any  act  or  omission  of  such  a  corporatioa 
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lated  to  inspire  public  confidence;  but  ultimately  the  success  of  the  Act 
must  depend  on  the  confidence  of  the  American  investing  public  in 
European  credit. ^^  The  success  of  the  War  Finance  Corporation  was 
not  brilliant;^®  but  i)erhaps  circumstances  prevented  a  fair  test  of  the 
plan.  So  far  no  corporation  has  been  formed  under  the  Edge  Act; 
there  are  recent  rximors  of  a  hundred  million  dollar  syndicate.  The 
Edge  Act  provides  the  mechanism ;  whether  it  can  satisfy  the  needs  of 
the  United  States  for  export  credit  remains  to  be  seen.*^ 

*See  Federal  Reserve  Bulletin,  Jan.  1920,  pp.  5,  6. 

"According  to  Mr.  Eugene  Meyer,  Jr.,  Manager  of  the  Corporation,  it 
has  made  loans  of  only  thirty  million  dollars. 

*'See  (1919)  14  The  Times  Annalist  739,  where  the  economic  theories 
underlying  the  Act  are  criticized,  and  it  is  suggested  that  France  is  not 
eager  to  avail  itself  of  further  American  credits,  piling  up  her  own  indebt- 
edness. 


RECENT  DECISIONS 

Douglas  H.  Kenyon,  Editor-in-Charge 
Lionel  S.  Popkin,  Associate  Editor 

AuESs — Enemies — Ejght  to  Inherit. — An  American  bom  woman 
married  an  Austrian  in  this  country.  Both  resided  in  and  were  loyal 
to  the  United  States.  After  war  broke  out  between  the  two  countries 
her  father  died  intestate,  leaving  real  property  in  a  state  where  only 
friendly  aliens  could  inherit.  Held,  she  could  inherit  from  him. 
Hughes  v.  Techt.  (1st  Dept.  1919)  188  App.  Div.  743,  177  K  Y.  Supp. 
420. 

It  is  now  settled  law  that  a  female  citizen  who  marries  a  foreigner 
becomes  an  alien.  34  Stat.  1228,  U.  S.  Comp.  Stat.  (1916)  §  3960,  con- 
strued in  Mackenzie  v.  Hare  (1915)  239  U.  S.  299,  36  Sup.  Ct.  106. 
And  there  is  a  common  notion  that  war  ipso  facto  makes  the  citizens  of 
one  belligerent  enemies  of  the  other.  See  Herrera  v.  United  States 
(1911)  222  U.  S.  558,  569,  32  Sup.  Ct.  179.  This  statement  seems  to 
mean,  however,  that  if  the  country's  safety  demands  an  alien's  restraint, 
the  courts  will  receive  no  other  evidence  of  friendship  or  enmity  than 
proof  of  his  allegiance  to  a  belligerent.  Ex  Parte  Graher  (1918)  247 
Fed.  882;  Ex  Parte  Weher  (1916)  1  A.  C.  421.  But  in  passing  on  civil 
rights, — as  the  right  to  sue  and  be  sued,  to  contract,  and  freedom  from 
property  confiscation, — a  different  problem  is  presented,  and  then  the 
courts  almost  universally  make  the  test  residence  or  place  of  carrying  on 
business.  Heiler  v.  Goodman's,  etc.,  Co.  (1918)  92  N.  J.  L.  415,  105 
Atl.  233;  see  Society  for  the  Propogation  of  the  Gospel  v.  Wheeler 
(1814)  22  Fed.  Gas.  No.  13,156;  PoHer  v.  Freudenlerg  (1915)  1  K.  B. 
857,  868.  Indeed,  a  citizen  is  deemed  an  enemy  in  this  connection  if 
he  voluntarily  resides  in  the  adverse  country.  Juragua  Iron  Co.  v. 
United  States  (1909)  212  U.  S.  297,  29  Sup.  Ct.  385.  The  question  in 
the  instant  case  seems  never  to  have  arisen  before,  but  since  the  right 
to  inherit  is  analogous  to  the  civil  rights  last  mentioned,  the  court  seems 
to  have  been  justified  in  making  the  test  of  friendship  a  factual  rather 
than  a  fictional  one.  Moreover,  the  President's  Proclamations  of  Dec. 
11,  1917  and  April  19,  1918  and  the  Trading  with  the  Enemy  Act,  40 
Stat.  411,  U.  S.  Comp.  Stat.  (1919)  §§  3115^0— 3115^;,  have  been  con- 
strued  as  determining  that  the  United  States  considered  all  law- 
abiding  aliens  as  friendly.  Tortoriello  v.  Seghom  (N.  J.  E.  1918) 
103  Atl.  393;  State  v.  Darwin  (1918)  102  Wash.  402,  173  Pac.  29.  The 
principal  case  is  undoubtedly  both  supportable  and  satisfactory. 

Appeal  and  Error — Second  Appeal  to  Same  Court — Ee\'ersal  of 
Former  Decision.— The  plaintiff,  a  sub-vendee  of  an  automobile  manu- 
factured by  the  defendant,  sued  for  injuries  resulting  from  the  defend- 
ant's negligence  in  placing  a  defective  car  on  the  market.  A  judgment  for 
the  plaintiff  was  reversed  by  the  Circuit  Court  of  Appeals  and  remanded 
for  new  trial,  where  judgment  was  rendered  for  the  defendant.  Sub- 
sequently, the  Court  of  Appeals  of  New  York,  on  facts  exactly  the  same 
as  in  the  instant  case,  reached  the  opposite  conclusion.  The  plaintiff 
brought  a  writ  of  error  to  the  Circuit  Court  of  Appeals.  Although 
ordinarily  the  decision  of  an  appellate  court  becomes  the  law  of  the  case 
and  cannot  be  reviewed,  it  was  held  that  a  former  decision  may  be 
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reversed  where  it  announced  a  clearly  erroneous  doctrine.  Johnson  v. 
Cadillac  Motor  Co.  (C.  C.  A.,  Second  Circuit,  1919)  261  Fed.  878. 

It  is  a  generally  recognized  rule  that  the  decision  of  a  court  on  a 
prior  appeal  is  conclusive  on  the  same  question  on  a  subsequent  appeal. 
San  Pedro  L.  A.  &  S.  L.  R.  Co.  v.  Los  Angeles  (Cal.  1918)  179  Pac. 
390;  see  Catholic  Order  of  Foresters  v.  Collins  (Ind.  App.  1919)  122 
N.  E.  666.  To  such  an  extent  is  the  doctrine  carried  that  it  is  the  great 
weight  of  authority  that  a  decision  on  a  former  appeal,  although  admit- 
tedlv  erroneous,  is  the  "law  of  the  case",  Strehlan  v.  John  Schroeder 
Lumber  Co.  (1913)  152  Wis.  589,  142  N.  W.  120;  Bjorgo  v.  First  Nat. 
Bank  (1916)  132  Minn.  273,  156  N.  W.  277,  and  the  appellate  court  is 
said  to  have  no  right  to  change  its  views  expressed  on  a  former  appeal 
of  the  same  case.  See  James  v.  John  Flannery  Co.  (1915)  16  Ga,  App. 
639,  85  S.  E.  942.  Nevertheless,  there  is  a  constantly  growing  minority 
view — a  modern  and  it  is  submitted  a  more  reasonable  tendency — which, 
while  recognizing  the  general  rule  and  the  policy  dictating  it,  namely 
the  prevention  of  recurrent  litigation  over  the  same  issue,  makes  an 
exception  in  a  case  where  the  former  decision  was  palpably  erroneous, 
Henry  v.  Atchison  etc.  Ry.  (1910)  83  Kan.  104,  109  Pac.  1005;  see 
Gracey  v.  St.  Louis  (1909)  221  Mo,  1,  119  S.  W.  949,  or  where  cogent 
reasons  demand  that  it  be  reversed.  See  Tromhley  v.  Seligman  (1909) 
133  App.  Div.  525,  117  N.  Y.  Supp.  1063.  But  this  exceptional  power 
should  be  sparingly  exercised,  see  Cluff  v.  Day  (1894)  141  N.  Y.  580, 
582,  36  N.  E.  182,  and  the  mere  fact  of  an  intervening  decision  by  the 
supreme  court  of  the  jurisdiction  contra  to  that  reached  on  a  first  appeal, 
does  not  of  itself  warrant  a  reversal  on  a  second  appeal.  Phoenix  Ins. 
Co.  V.  Pickel  (1891)  3  Ind.  App.  332,  29  N.  E.  432;  Comrs.  of  Tipton  Co. 
V  Indianapolis  etc.  Ry.  Co.  (1883)  89  Ind.  101;  Ogle  v.  Turpin  (1881) 
8  HI.  App.  453.  The  conduct  of  the  court  in  the  instant  case  would 
seem  to  be  an  extension  of  a  hitherto  strictly  limited  exception  to  the 
general  rule,  since  the  doctrine  of  MacPherson  v.  Buick  Motor  Co. 
(1916)  217  N.  Y.  382,  111  K  E.  1050,  relied  on  by  the  court  in  the 
instant  case  for  reversing  their  former  decision,  is  by  no  means  so 
firmly  established  as  to  warrant  an  appellate  court  in  reversing  its 
former  decision.  See  dissenting  opinion  of  Bartlett,  Ch.  J.  in  Mac- 
Pherson V.  Buick  Motor  Co.,  supra. 

Banks  and  .Bankinc. — Duri'  of  Depositor  to  Verify  Bank  State- 
ment.— The  defendant  bank  without  negligence  cashed  checks  drawn 
by  the  plaintiff,  but  which  had  been  fraudulently  raised  by  the  plain- 
tiff's bookkeeper.  The  bank  book  was  balanced  and  vouchers  re- 
turned monthly,  but  it  was  not  until  nine  months  later  that  the  bank 
was  notified  of  the  overpayments.  An  order  dismissing  the  com- 
plaint was  affirmed  on  appeal.  Hammerschlag  Mfg.  Co.  v.  Importers 
&  Traders  Nat'l.  Bank  (C.  C.  A.,  2nd  Circuit,  1919)  262  Fed.  266. 

The  relation  between  bank  and  depositor  being  that  of  debtor  and 
creditor,  the  bank  can  justify  a  payment  on  the  depositors'  accoimt 
only  upon  actual  authority,  and  the  bank  is  liable  for  the  payment 
of  forged  or  altered  checks,  even  if  it  has  in  nowise  neglected  to  xise 
due  care  to  prevent  the  fraud.  See  Critten  v.  Chemical  Nat'l.  Bank 
(1902)  171  N.  Y.  219,  224,  63  K  E.  696;  California  Vegetable  Union  v. 
Crockler  Nat'l.  Bank  (1918)  37  Cal.  App.  743,  174  Pac.  920.  However, 
if  the  drawer  has  contributed  to  or  facilitated  the  fraudulent  altera- 
tions, as  by  leaving  blanks  in  the  checks  unfilled,  his  own  negligence 
is  the  proximate  cause  of  the  overpayment  and  he  cannot  recover.    Her- 
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man  v.  Rohan  (1918)  37  Cal.  App.  678,  178  Pac.  349;  Trust  Co.  of 
America  v.  Conklin  (1909)  65  Misc.  1,119  K  Y.  Supp.  367.  Although 
the  depositor  is  under  a  duty  to  verify  returned  vouchers,  the  bank 
cannot  avail  itself  of  the  depositor's  failure  to  discharge  this  duty,  if 
the  overpayment  were  due  to  its  own  negligence.  New  York  Produce 
Exchange  Bank  v.  Houston  (C.  C.  A.  1909)  169  Fed.  785.  But  if  the 
bank  has  used  due  care,  it  may  be  relieved  from  liability,  where  the 
depositor  neglects  to  check  over  the  vouchers,  and  the  bank  is  mis- 
led to  its  prejudice.  Morgan  v.  United  States  Mortgage  etc.  Co. 
(1913)  208  N.  Y.  219,  101  N.  E.  871;  Leather  Mfg.  Bank  v.  Morgan 
(1886)  117  U.  S.  96,  6  Sup.  Ct.  657.  This  is  especially  true  where 
the  bank  requires  its  depositors  to  notify  them  of  any  discrepancies. 
California  Vegetable  Union  v.  Crockler  Nat'l.  Bank,  supra.  In  the 
instant  case  insofar  as  the  bank  was  led  to  continue  cashing  the 
altered  checks,  or  had  lost  an  opportunity  to  secure  restitution,  it 
would  seem  the  bank  should  be  relieved  of  its  liability.  Cf.  Critten  v. 
Chemical  Nat'l.  Bank,  supra;  2  Columbia  Law  Rev.  490. 

OoNTEMPT — Failure  to  Obey  Court  Order  on  Advice  of  Counsel. — 
On  the  advice  of  his  attorney  that  an  order  staying  supplemental  pro- 
ceedings would  be  obtained  from  the  bankruptcy  court  before  the  date 
set  for  examination,  the  defendant  debtor  failed  to  appear  therefor. 
Through  delay  the  order  was  not  signed  until  such  date.  Held,  the 
defendant  is  not  guiltv  of  wilful  contempt  of  court.  Goldberg  v.  Zimet 
(App.  Div.,  1st  Dept.,  1920)  180  N.  Y.  Supp.  273. 

This  is  a  civil  and  not  a  criminal  contempt  in  that  it  is  merely  a 
failure  "to  do  something  which  the  contemner  is  ordered  by  the  court 
to  do  for  the  benefit  or  advantage  of  another  party  to  the  proceedings 
before  the  court".  Rapalje,  Contempt  §  21 ;  see  Ex  parte  Dickens 
(1909)  162  Ala.  272,  276,  50  So.  218;  Gordon  v.  Commomvealth  (1911) 
141  Ky.  461,  133  S.  W.  206.  The  question  of  offense  to  the  dignity  of 
the  court  is  of  but  minor  importance  in  a  case  of  this  sort.  See  Wifmer 
v.  Polk  County  Dist.  Ct.  (1912)  155  Iowa  244.  251,  136  N.  W.  113.  The 
defendant  was  undoubtedly  in  contempt,  punishment  for  which  would 
have  given  him  little  cause  for  complaint.  The  court's  order  was 
disobeyed  and  the  defendant  most  certainly  intended  to  disobey  it, 
within  the  legal  meaning  of  "intent".  Cf.  Ellis  v.  United  States  (1906) 
206  U.  S.  246,  257,  27  Sup.  Ct.  600.  The  only  question  at  issue  is  whether 
the  advice  of  counsel  is  sufficient  excuse  to  relieve  the  defendant.  It 
has  been  held  that  where  the  defendant  acts  in  good  faith,  advice 
of  counsel  may  mitigate  the  damages.  State  v.  Harper's  Ferry  Bridge 
Co.  (1879)  16  W.  Va.  864;  see  Carr  v.  District  Court  (1910)  147  la. 
663,  674,  126  IS".  W.  791.  But,  as  a  general  rule,  courts  have  refused  to 
treat  this  as  a  complete  defense.  State  v.  Harper's  Ferry  Bridge  Co., 
supra;  Stolts  v.  Tuska  (1903)  82  App.  Div.  81,  81  N.  Y.  Supp.  638; 
West  Jersey  Traction  Co.  v.  Camden  (1895)  58  N.  J.  L.  536,  37  Atl. 
578;  contra.  In  re  Zeigler  (1911)  189  Fed.  259.  The  court  in  the 
instant  case  was  influenced  by  the  fact  that  the  plaintiff  was  not 
damaged  by  the  defendant's  failure  to  appear,  since,  because  of  the 
bankruptcy  proceedings,  such  examination  would  have  been  presump- 
tively useless.  But  since  the  court  had  ordered  him  to  appear,  and 
the  plaintiff  had  the  right  to  insist  upon  his  appearance,  the  plaintiff 
should  at  least  have  been  spared  court  costs. 
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Crops — Real  or  Personal  Property — State  of  Maturity. — The  plain- 
tiflF  commenced  an  action  of  replevin  for  a  crop  of  corn  while  it  was 
still  standing.  Held,  the  action  would  lie  whether  the  corn  was  mature 
or  not.     Stephens  v.  Steckdaub  (Mo.  1920)  217  S.  W.  871. 

Since  only  personal  property  can  be  replevied,  it  is  necessary  to 
determine  whether  growing  corn  is  personalty  or  realty.  See  Rich- 
bourg  v.  Rose  (1907)  53  Fla.  173,  189,  44  So.  69.  The  part  played  by 
maturity  in  determining  this  question  has  been  the  source  of  some 
disagreement  among  the  courts,  which  have  taken  three  views:  (1) 
Growing  crops,  using  crops  in  the  restricted  sense  of  fructxis  indus- 
triales,  become  personalty  when  they  have  ceased  to  draw  nutriment 
from  the  soil.  Meyers  v.  Steele  (1916)  98  Kan.  577,  158  Pac.  660; 
see  Ellis  v.  Bingham  (Tex.  1912)  150  S.  W.  602,  603.  (2)  They  are 
realty  until  severance,  r^ardless  of  the  state  of  maturity.  Tripp  v. 
Hasceig  (1870)  20  Mich.  254;  /n  re  Estate  of  Andersen  (1908)  83  Neb.  8, 
118  N.  W.  1108.  (3)  They  are  personalty,  regardless  of  the  state  of 
maturity.  Garth  v.  CaldweR  (1880)  72  Mo.  622.  The  first  view  raises 
a  diflScult  question  of  fact,  for  it  is  not  easy  to  determine  the  exact 
point  at  which  crops  cease  to  derive  nutriment  from  the  soil.  See 
Firebaugh  v.  Divan  (1903)  111  111.  App.  137,  139.  On  the  other  hand, 
this  view  seems  to  be  theoretically  correct,  for  mature  crops  no  longer 
depend  upon  the  soil  for  their  existence  and  development.  See  Ilecht 
V.  Detiman  (1881)  56  Iowa  679,  680,  7  N.  W.  495  (comparing  the  soil 
after  maturity  of  the  crop  to  a  warehouse).  The  last  two  views  furnish 
good  working  rules,  but  the  third  view,  that  taken  by  the  instant  case, 
which  wipes  out  the  distinction  between  emblements  and  ordinary 
chattels,  is  hardly  logical. 

Damages — Qiasi-Estoppel — Faili  re  to  Prosecute  Appeal. — The 
plaintiff  was  insured  in  the  defendant  company  to  the  extent  of  $5,000 
against  liability  for  injuries  to  third  persons  occurring  in  the  operation 
of  his  automobile.  A  verdict  of  $13,00<)  was  recovered  against  the 
plaintiff.  The  insurer  which  had  conducted  the  defense  elected  to 
appeal,  and  its  attorneys  expressed  their  confidence  that  they  would 
secure  a  reversal.  But  they  negligently  failed  to  appeal  and  the  plain- 
tiff was  compelled  to  satisfy  the  judgement,  the  insurance  company 
contributing  $5,000.  A  suit  in  the  nature  of  an  action  on  the  case  was 
brought  against  the  defendant  for  failure  to  fulfill  its  undertaking  to 
prosecute  the  appeal.  At  the  trial  the  insurer  offered  in  evidence  the 
minutes  of  the  previous  action  to  prove  tliat  there  was  no  reversible 
error  and  consequently  the  failure  to  afipeal  caused  no  damage.  Held, 
the  evidence  should  be  excluded  because  the  defendant  was  estopped 
to  show  that  the  damage  to  the  plaintiff  was  less  than  the  amount  the 
assured  was  forced  to  pay  without  reimbursement.  McAleenan  v. 
Massachusetts  Bonding  Co,  (App.  Div.  1st  Dept.  1920)  180  N.  Y. 
Supp.  287. 

When  one  is  lulled  into  security  by  the  misrepresentation  of  another 
so  that  he  abstains  from  the  effort  to  retrieve  a  loss  which  he  other- 
wise would  have  made,  the  misrepresenter  will  not  be  permitted  to 
'deny  that  the  damage  is  the  full  amount  of  the  loss.  Fall  River  Nat. 
Bank  V.  Buffinton  (1867)  97  Mass.  498;  Knights  v.  Wiffen  (1870)  L.  R. 
5  Q.  B.  660;  Globe  Navigation  Co.  v.  Maryland  Casualty  Co.  (1905)  39 
Wash.  299,  81  Pac.  826.  In  some  cases  the  result  is  justified  by  a 
technical  estoppel.  Fall  River  Nat.  Bank  v.  Buffinton,  supra;  cf. 
Knights   v.    Wiffen.   supra,   and   in    others   by    a   quasi-estoppel   that 
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amounts  to  little  more  than  a  law-imposed  waiver  of  the  right  to  contest 
the  damage.  Glohe  Navigation  Co.  v.  Maryland  Casualty  Co.,  supra;  cf. 
Gordon  Inc.  v.  Mass.  Bonding  &  Ins.  Co.  (1919)  186  App.  Div.  630,  174 
N.  Y.  Supp.  844.  The  unfairness  of  imposing  upon  the  injured  party  the 
well  nigh  impossible  task  of  proving  that  had  he  not  abandoned  his  right 
relying  on  the  misrepresentation,  he  would  have  recouped  his  loss,  is 
the  explanation  of  this  departure  from  the  ordinary  rule  that  the 
plaintiff  must  prove  his  actual  loss.  Where  an  attorney  is  sued  for 
negligence  in  failing  to  conduct  properly  his  client's  case  the  latter 
is  called  upon  to  prove  that  he  had  a  good  cause  of  action  though  it 
involved  a  retrial  of  a  previously  decided  action.  Lanprecht  v.  Bien 
(1908)  125  App.  Div.'  811,  110  K  Y.  Supp.  128;  Spangler  v.  Sellers 
(C.  C.  1881)  5  Fed.  882,  895.  There  would  seem  then  to  be  no  reason 
in  the  instant  case  to  deny  the  defendant  the  right  to  prove  to  the 
court  that  there  was  no  reversible  error  in  the  original  trial.  0  and 
M.  L.  M.  Co.  V.  E.  L.  A.  Corporation  (1902)  117  Iowa  180,  90  N.  W. 
616.  The  decision  would  be  subject  to  review  by  the  same  courts  as 
would  have  heard  the  barred  appeal. 


Divorce — Infants — Appointment  of  Guardian  ad  Litem. — The  plain- 
tiff, an  infant,  sues  her  infant  husband  for  divorce  and  alimony,  botli 
being  within  the  statutory  age  required  for  marriage.  The  defendant's 
motion  to  suspend  the  hearing  until  a  guardian  ad  litem  be  appointed 
in  accordance  with  §  5565  of  the  Georgia  Code  (1910)  was  overruled. 
On  appeal,  held,  two  judges  dissenting,  the  appointment  of  a  guardian 
was  not  necessary.    Bentley  v.  Benilcy  (Ga.,  1920)  102  S.  E.  21. 

On  the  theory  that  if  an  infant  is  incapable  of  making  a  contract 
he  cannot  sue  on  it  in  his  own  behalf — a  theory  which  is  applicable  to 
all  civil  actions  whether  founded  on  contract  or  not — an  infant  must 
sue  by  prochein  ami  and  defend  by  guardian.  Schouler,  Domestic 
Relations  (5th  ed.)  §  449.  Where,  however,  a  statute,  or,  it  is  sub- 
mitted the  common  law,  permits  an  infant  to  enter  into  the  marriage 
contract,  the  infant  ought  to  be  i>ermittcd,  like  any  adult,  to  sue  to 
dissolve  the  contract.  Bcsore  v.  Besore  (1873)  49  Ga.  379;  but  see 
Wood  V.  Wood  (N.  Y.  1830)  2  Paige  108,  110.  And  if  an  infant  is 
permitted  to  be  plaintiff  in  a  divorce  suit  there  seems  to  be  no  good 
reason  why  he  cannot  be  a  defendant.  Section  5565  of  the  Code 
(§  4987  Civ.  Code  of  1895)  relied  on  by  the  defendant  was  interpreted 
to  prescribe  merely  the  mode  of  service  on  a  guardian  and  not  when 
the  appointment  of  one  is  necessary.  See  FxLrr  v.  Bums  (1906)  124 
Ga.  742,  53  S.  E.  201.  The  theory  of  the  dissent  was  that  logical  or 
not  there  is  a  distinction  between  tlie  rights  of  an  infant  as  plaintiff 
and  as  defendant,  since  in  the  former  capacity  he  is  liable  at  most  for 
costs  and  in  the  latter  his  estate  may  be  substantially  diminished.  See 
Coalson  v.  Toohe  (1855)  18  Ga.  742,  744;  Mitchell  v.  Spaulding  (1903) 
206  Pa.  St.  220,  224.  But  none  of  these  cases  involved  divorce  pro- 
ceedings to  which  ordinary  rules  of  contract  apparently  do  not  apply 
and  in  which  infants  are  treated  as  adults.  See  Besore  v.  Besore,  supra, 
379;  IlinHe  v.  Lovelace  (1907)  204  Mo.  208,  223,  102  S.  W.  1015.  In 
view  of  the  fact  that  it  would  be  illogical  to  allow  an  infant  to  appear 
as  plaintiff  and  not  as  defendant  and  also  that  it  might  be  bad  policy 
to  permit  a  guardian  to  control  the  defence  in  the  highly  personal 
divorce  proceedings,  the  majority  opinion  is  commendable  as  a  proper 
extension  of  a  sensible  rule.    Cf.  Hinkle  v.  Lovelace,  supra,  222. 
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Dn^ORCE — Recognition  of  Foreign  Decree — New  York. — The  de- 
fendant married  one  Murphy  in  Pennsylvania.  Later,  while  Murphy 
was  domiciled  in  New  York,  where  he  died  before  the  commencement 
of  this  action,  the  defendant  obtained  a  divorce  in  Massachusetts  by 
constructive  service.  Subsequently  the  plaintiff  married  the  defend- 
ant in  North  Dakota,  and  before  this  suit  both  acquired  a  domicile 
in  New  York.  In  an  action  by  the  plaintiff  to  have  his  marriage 
annulled  on  the  ground  that  the  Massachusetts  decree  was  invalid 
in  New  York,  hdd,  the  policy  of  this  state  was  not  contravened  by 
recognizing  this  decree.  Huhhard  v.  Huhhard  (N.  Y.  Ct.  of  App. 
1920)  62  N.  Y.  L.  J.  2001. 

Manifestly  if  the  Massachusetts  decree  were  invalid  in  New  York 
the  defendant  had  a  husband  living  at  the  time  of  her  marriage  to 
the  plaintiff,  a  fact  which  would  entitle  the  latter  to  have  his  mar- 
riage annulled.  N.  Y.  Code  Civ.  Proc.  §§  1743,  1745.  Techjiically  the 
case  falls  within  the  rule  repeatedly  laid  down  by  the  New  York  courts 
that  a  divorce  decree  of  a  foreign  state  not  the  matrimonial  domicile 
is  not  binding  in  New  York  without  personal  jurisdiction  of  the  de- 
fendant. Olmsted  v.  Olmsted  (1908)  190  N.  Y.  458;  83  N.  E.  569; 
aff'd  216  U.  S.  386,  30  Sup.  Ct.  292.  The  reason  for  this  rule  would 
seem  to  be  to  prevent  a  foreign  state  from  affecting  a  change  in  the 
matrimonial  status  acquired  in  New  York  by  one  of  its  residents, 
where  such  a  change  is  contrary  to  the  public  policy  of  New  York. 
See  People  v.  Baker  (1879)  76  N.  Y.  78,  86;  20  Columbia  Law  Rev. 
473  et  seq.  But  this  reason  is  not  controlling  in  view  of  the  peculiar 
facts  of  this  case,  since  the  matrimonial  status  in  the  instant  case 
was  not  acquired  in  New  York,  nor  had  New  York  ever  been  the 
matrimonial  domicile  of  both  the  defendant  and  her  former  husband. 
The  court  was  also  influenced  in  its  decision  by  the  fact  that  the  plain- 
tiff had  instigated  the  procurement  of  the  divorce.  Moreover,  as  the 
court  was  careful  to  point  out,  a  contrary  holding  would  make  New 
York  a  haven  to  which  married  persons  would  fly  to  have  a  valid 
foreign  marriage  nullified  because  one  of  the  divorced  parties  who, 
like  Murphy,  happened  to  leave  the  matrimonial  domicile  and  become 
a  resident  of  New  York,  was  not  personally  served.  The  decision  of 
the  court  is  to  be  commended  on  the  ground  that  it  is  a  step  away 
from  a  mechanistic  application  of  a  rule  of  policy  which  should  be 
invoked  only  to  clear  away  manifest  evils. 

DowER — Equitable  Estates — Alienation  by  Husband. — In  a  proceed- 
ing by  a  vendor  of  land  under  an  executory  contract  to  have  it  sold 
and  the  balance  of  the  purchase  price  paid  out  of  the  proceeds,  the 
wife  of  the  vendee  claimed  dower  in  any  surplus  remaining  after 
discharge  of  the  vendor's  lien  as  against  a  third  party  to  whom  her 
husband  assigned  his  contract  rights  without  her  joining.  Held,  the 
husband's  assignment  extinguished  all  possibility  of  the  wife's  dower. 
Corcorren  v.  Sharvm  (Ark.  1920)  217  S.  W.  803. 

By  statute  in  most  jurisdictions  the  widow  is  given  right  of  dower 
in  equitable  estates  to  which  the  husband  is  entitled  at  the  time  of  his 
death.  See  13  Columbia  Law  Rev.  550;  In  re  Ransom  (1883)  17  Fed. 
331,  333.  The  right  of  a  contract  purchaser  in  realty  for  which  he  has 
paid  part  of  the  purchase  price  is  held  to  be  an  equitable  estate. 
Spaulding  v.  Haley  (1911)  101  Ark.  296,  142  S.  W.  172.  But  in  such 
equitable  estate  there  is  no  inchoate  right  of  dower.  If  the  husband 
assigns,  the  wife's  expectancy  is  defeated.    Hicks  v.  Stehbins  (N.  Y. 
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1870)  3  Lans.  39;  see  In  re  Ransom,  supra;  Morse  v.  Thorsell  (1875) 
78  111.  600,  604.  It  was  deemed  inconvenient  and  impolitic  to  hamper 
the  assignability  of  executory  contracts  with  reference  to  land  by 
granting  a  wife  an  inchoate  right  of  dower  in  the  benefits  thereof. 
Heed  and  Wife  v.  Ford  (Ky.  1855)  16  B.  Mon  114;  Hamilton  v.  Hughes 
(Ky.  1831)  6  J.  J.  Mar.  581.  The  result  is  that  the  statutes  governing 
dower  in  equitable  estates  are  so  narrowly  limited  as  to  have  no  greater 
effect  than  statutes  of  compulsory  distribution. 

Foreign  Corporations — Withdrawal  from  State — Service  of  Process. 
— The  defendant  was  a  corporation  organized  under  the  laws  of  Wis- 
consin and  doing  business  in  New  York.  In  compliance  with  a  statute 
of  the  latter  state,  N.  Y.  Consol.  Laws  c.  23  (Laws  of  1909  c.  28)  §§  15, 
16,  it  appointed  an  agent  to  receive  service  of  process.  See  N.  Y.  Code 
Civ.  Proc.  §  §  432,  1780.  Later  the  defendant  withdrew  from  the  state 
but  failed  to  revoke  the  designation  of  the  agent.  The  plaintiff  cor- 
poration, organized  under  the  laws  of  New  York,  sued  the  defendant 
upon  a  cause  of  action  which  arose  out  of  the  state  but  before  the 
withdrawal  of  the  defendant.  Service  of  process  was  had  upon  the 
designated  agent.  On  motion  to  set  aside  the  service,  held,  the  defend- 
ant corporation  was  not  within  the  state  for  jurisdictional  purposes. 
Chipman  v.  Jeffrey  Co.  (1920)  40  Sup.  Ct.  172. 

It  is  a  fundamental  requisite  of  due  process  of  law  that  a  corporation 
be  within  the  state  where  service  of  process  is  attempted  upon  it,  which 
has  been  interpreted  to  mean  that  it  must  be  carrying  on  a  regular, 
systematic  course  of  business  therein.  Tauza  v.  Susquehanna  Coal  Co. 
(1917)  220  N.  Y.  259,  115  N.  E.  915;  Dollar  Co.  v.  Canadian  C.  &  F.  Co. 
(1917)  220  N.  Y.  270,  115  N.  E.  711;  Riverside  Mills  v.  Menefee  (1914) 
237  U.  S.  189,  35  Sup.  Ct.  579;  20  Columbia  Law  Rev.  205.  The  rule 
is  the  same  whether  service  is  to  be  made  upon  a  designated  agent  or 
upon  a  general  officer.  Bagdon  v.  Phil.  &  Reading  C.  &  I.  Co.  (1916) 
217  N.  Y.  432,  111  N.  E.  1075;  Goldey  v.  Morning  News  (1895)  156 
U.  S.  518,  15  Sup.  Ct.  559;  Wilkins  v.  Queen  City  Savings  Bank  & 
Trust  Co.  (C.  C,  1907)  154  Fed.  173;  Louden  Machinery  Co.  v.  Ameri- 
can Mai.  Iron  Co.  (C.  C,  1904)  127  Fed.  1008.  But,  on  the  other 
hand,  where  the  corporation  is  doing  business  within  the  state  so  as  to 
make  it  amenable  to  process  under  this  rule,  the  cause  of  action  sued 
upon  need  not  arise  within  the  state.  Bagdon  v.  Phil.  &  Reading 
C.  &  I.  Co.,  supra;  Smolik  v.  Phil.  &  Reading  C.  &  I.  Co.  (D.  C,  1915) 
222  Fed.  148.  Statutes  preserving  rights  of  action  against  a  foreign 
corporation  by  service  of  process  upon  a  state  official  or  other  agent 
designated  for  that  purpose  and  providing  that  such  designations  are 
irrevocable  even  after  the  withdrawal  of  the  corporation  from  the  state, 
are  valid  and  constitutional,  but  only  as  to  causes  of  action  arising 
within  the  state  while  the  defendant  was  doing  business  there.  Collier 
V.  Mutual  Reserve  Fund  Life  Ass'n  (C.  C,  1902)  119  Fed.  617;  Wood- 
ward V.  Mutual  Reserve  Life  Ins.  Co.  (1904)  178  N.  Y.  485,  71  N.  E.  10; 
Hunter  v.  Mutual  Reserve  Life  Ins.  Co.  (1906)  184  N.  Y.  136,  76  N.  E. 
1072;  aff'd  (1910)  218  U.  S.  573,  31  Sup.  Ct.  127.  Since  there  was  no 
statute  attempting  to  preserve  such  actions  in  the  principal  case,  the 
court  properly  held  that  the  withdrawal  of  the  defendant  was  a  revoca- 
tion of  the  agency  ipso  facto.  Swann  v.  Mutual  Reserve  Fund  Life 
Ass'n  (C.  C.  1900)  100  Fed.  922;  Friedman  v.  Empire  Life  Ins.  Co. 
(C.  C,  1899)  101  Fed.  535;  Life  Association  v.  Boyer  (1900)  62  Kan.  31, 
61  Pac.  387 ;  Beale,  Foreign  (Corporations,  §  281. 
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Homicide — Wounds  Inflicted  in  One  County  and  Death  in  Another — 
Venue. — The  deceased  was  mortally  wounded  in  County  O  and  died 
some  four  days  later  in  County  S.  The  defendant  was  prosecuted  and 
convicted  of  manslaughter  in  County  S  imder  the  following  statute: 
*'If  any  mortal  wound  is  given,  or  poison  administered,  in  one  county, 
and  death  by  means  thereof  ensues  in  another,  the  jurisdiction  is  in 
either  county."  Kan.  Gen.  Stat  (1915)  §  7938.  The  defendant  appeals, 
relying  on  §  10  of  the  Kansas  Bill  of  Rights  which  secures  to  the 
accused  in  all  prosecutions  "a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  in  which  the  oflFense  is  alleged  to  have  been 
committed",  and  contending  that  the  offense  was  committed  in  the 
county  where  the  mortal  wounds  were  given.  The  validity  of  the 
statute  was  upheld  and  the  judgment  affirmed.  State  v.  Criqui  (Kan. 
1919)  185  Pac.  1063. 

Constitutional  guarantees  of  the  instant  character  must  be  inter- 
preted in  the  light  of  the  pre-existing  law,  common  or  statutory, 
and  statutes,  as  in  the  principal  case,  have  been  invariably  sustained 
as  being  merely  declaratory  of  such  law.  State  v.  McCoomer  (1908) 
79  S.  C.  63,  60  S.  E.  237;  Smith  v.  State  (1900)  42  Fla.  605,  28  So.  758; 
see  Ex  parte  McNeelu  (1892)  36  W.  Va.  84,  14  S.  E.  436.  The  ancient 
common  law  in  point  is  hopelessly  confused.  1  Hale  P.  C.  426 ;  2  Hale 
P.  C.  163;  see  Stout  v.  State  (1892)  76  Md.  317,  25  Atl.  299.  However, 
the  American  courts  almost  unanimously,  but  on  conflicting  theories, 
hold  such  inter-county  crime  indictable  at  common  law  in  either  place. 
Commonwealth  v.  Jones  (1904)  118  Ky.  889,  82  S.  W.  643;  1  Bishop, 
New  prim.  Proc.  (2nd.  ed.)  §§  50-52;  but  see  Stoughton  v.  State  (1850) 
21  Miss.  255.  On  principle  the  crime  is  located  in  the  county  of  the 
wounding  and  is  there  indictable  apart  from  any  statute.  Fields  v. 
Commonwealth  (1913)  152  Ky.  80,  153  S.  W.  29;  see  United  States  v. 
Guiteau  (D.  C.  1882)  47  Am.  Rep.  247;  1  Bishop,  New  Crim.  Law 
(8th  ed.)  §  113  et  seq.;  contra,  Commonwealth  v.  Parker  (1824)  19  Mass. 
550.  But  the  Stat.  2  &  3  Edw.  YI  (1547-1548),  authorizing  indictment 
in  the  county  of  the  death,  is  regarded  by  practically  all  our  courts  as 
part  of  their  common  law.  See  Ex  parte  McNeeley,  supra;  1  Bishop, 
New  Crim.  Prac.  (2nd  ed.)  §  52.  The  words  "is  alleged"  occurring  in  a 
similar  constitutional  provision  have  been  interpreted  as  granting  the 
legislature  discretionary  power  to  fix  the  venue.  Watt  v.  People  (1886) 
126  111.  9,  18  N.  E.  340.  The  instant  case  apparently  accepts  the  now 
discarded  view  that  this  type  of  crime  was  unindictable  at  common  law 
apart  from  2  &  3  Edw.  YI,  c.  24,  which  statute  regarded  as  part  of  the 
common  jurisprudence  of  Kansas,  is  the  basis  of  the  decision.  They 
have  thereby  made  it  unnecessarily  difficult  to  uphold  jurisdiction  in 
the  county  of  the  wounding  while,  in  fact,  the  Kansas  court  had  already 
indicated  that  such  a  crime  was  committed  in  the  place  of  wounding. 
State  v.  Bowen  (1876)  16  Kan.  475. 

Municipal  Corporations — Flooding  Private  Property  by  Defective 
Culvert. — The  plaintiff  alleged  that  the  defendant's  superintendent  of 
highways  negligently  constructed  and  maintained  a  culvert  across  a 
highway,  which  because  it  was  inadequate  in  size,  caused  water  to  back 
up  and  overflow  the  plaintiff's  land  to  the  damage  of  the  property. 
Held,  demurrer  to  the  complaint  overruled.  Bowman  v.  The  Town  of 
Chenango  (N.  Y.  1920)  125  N.  E.  809. 

It  has  long  been  settled  that  where  an  individual  ha.s  received 
a  direct  injury  from  a  corporate  act  in  the  nature  of  a  trespass  upon  his 
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real  prop)erty,  the  municipal  corporation  is  not  exempt  from  liability. 
See  Ashley  v.  Port  Huron  (1877)  35  Mich.  296.  In  cases  where  the 
municipal  corporation  has  acquired  an  interest  of  a  permanent  and 
beneficial  nature,  for  instance  by  a  wall  of  a  building  encroaching  on 
adjoining  property,  the  courts  have  held  the  corporation  liable  in 
damages,  on  the  ground  that  since  a  municipal  corporation  can  appro- 
priate private  property  only  by  eminent  domain  proceedings  and  the 
payment  of  due  compensation,  it  cannot  obtain  such  property  by  other 
methods,  such  as  trespasses.  Miles  v.  \Yorcester  (1891)  154  Mass.  511, 
28  N.  E.  676;  cf.  Sheldon  v.  Kalamazoo  (1872)  24  Mich.  383.  Influ- 
enced by  such  reasoning,  the  courts  have  held  a  municipal  corporation 
liable  where  there  is  a  positive  trespass  to  realty  even  though  there  is 
only  a  temporary  injury  and  no  benefit  to  the  corporation,  since  the 
property  right  is  as  much  invaded  by  flooding  premises  as  by  taking 
possession  of  them  by  an  encroaching  wall.  Ashley  v.  Port  Huron, 
supra;  cf.  Pumpelly  v.  Green  Bay  Co.  (1871)  80  U.  S.  166,  179  et  seq. 
The  rule  would  seem  to  be  equally  applicable  whether  the  flooding  is 
caused  by  the  corporation's  operations  in  connection  with  natural  water- 
courses or  surface  waters,  whether  it  results  from  improvements  as  to 
streets  and  highways,  sewers  and  gutters,  or  drains  and  culverts.  Seifert 
V.  Brooklyn  (1886)  101  N.  Y.  136, 4  N.  E.  321 ;  Stanford  v.  San  Francisco 
(1896)  111  Cal.  198,  43  Pac.  605.  While  the  court  in  the  instant  case 
relied  on  a  statute  making  towns  liable  for  the  negligent  acts  of  their 
superintendents  of  highways,  it  is  generally  held  that  a  municipal 
corporation  is  liable  without  such  a  statute  where  there  is  a  positive 
trespass  to  realty.    See  Dillon,  Municipal  Corporations  (5th  ed.)  §  1740. 

Municipal  Corporations — Water  Supply — Implied  Warranty  of 
Purity. — The  plaintiff  contracted  typhoid  fever  from  contaminated 
drinking  water  supplied  by  the  defendant  city.  A  demurrer  to  a  declara- 
tion that  the  city  impliedly  warranted  the  water  to  be  wholesome  was 
sustained.  Held,  on  appeal  the  city  was  not  liable.  Canavan  v.  City 
of  Mechanicville  (App.  Div.,  3rd  Dept.,  1920)  180  N.  Y.  Supp.  02. 

The  liability  of  a  supplier  of  water  on  an  implied  warranty  of  its 
purity  and  fitness  for  human  consumption  has  not  hitherto  been 
squarely  passed  on.  In  Green  v.  Ashland  Water  Co.  (1898)  101  Wis. 
258,  77  N.  W.  722,  the  court  in  a  dictum  said  that  a  private  waterworks 
company  did  not  impliedly  warrant  the  water's  purity,  because  the  cor- 
poration was  not  selling  the  water  but  merely  rendering  a  service — 
there  can  be  an  implied  warranty  only  where  there  has  been  a  sale — and 
because  it  was  inadvisable  to  embarrass  a  public  service  corporation 
by  making  it  an  insurer  and  thereby  extending  an  exception  to  the 
general  doctrine  of  caveat  emptor  to  a  case  where  the  corporation  is 
already  under  a  duty  to  use  due  care  in  furnishing  water  to  consumers. 
See  Hamilton  v.  Madison  Water  Co.  (1917)  116  Me.  157,  100  Atl.  659; 
3  Dillon,  Municipal  Corporations  (5th  ed.)  §  1316;  Hayes  v.  Torrington 
Water  Co.  (1914)  88  Conn.  609,  92  Atl.  406;  but  cf.  Milnes  v.  Mayor  of 
Huddersfield  (1882)  10  Q.  B.  Div.  124,  aff'd  12  Q.  B.  Div.  443,  aff'd  11 
App.  Cas.  511.  The  contention  that  in  supplying  water  a  service  is 
rendered  and  no  sale  has  taken  place  seems  tenuous  and  metaphysical; 
water  when  separated  from  a  lake  is  personalty  and  subject  to  sale,  see 
Mayor  etc.  of  Jersey  City  v.  Town  of  Harrison  (1904)  71  N.  J.  L.  69, 
58  Atl.  100,  aff'd  72  N.  J.  L.  185,  62  Atl.  765,  65  Atl.  507;  WilUston, 
Sales  §  63,  and  while  in  the  pipes  is  subject  to  larceny.  3  Dillon,  op.  cit., 
§  1322,  n.  3.    The  reason  of  public  policy  against  making  the  water  com- 
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pany  an  insurer  is  perhaps  more  comprehensible  in  view  of  the  rarity 
of  instances  in  the  common  law  of  absolute  liability  without  fault. 
Cf.  Valeri  v.  Pullman  Co.  (D.  C.  1914)  218  Fed.  519.  In  the  sale  of 
food  it  would  seem  that  the  nature  of  the  vendor's  business  determines 
whether  he  is  liable  as  an  insurer;  so  a  retail  dealer  who  sells  the  food 
he  has  made  to  a  consumer  for  immediate  consumption  is  liable  on 
an  implied  warranty,  Race  v.  Krum  (1914)  162  App.  Div.  911,  146  N.  Y. 
Supp.  197,  aff'd  222  N.  Y.  410,  118  N.  E.  853;  Doyle  v.  Fuerst  & 
Kraemer  (1911)  129  I^.  838,  56  So.  906;  2  Mechem  Sales  §  1356,  whereas 
one  who  does  not  habitually  deal  in  food  is  not  held  on  such  an  implied 
warranty.  Giroux  v.  Stedman  (1888)  145  Mass.  439.  14  N.  E.  538; 
2  Mechem,  op.  cit.,  1357,  n.  1.  Likewise,  hotel-keepers,  restaurateurs, 
Pullman-car  buffets  are  not  liable  on  any  implied  warranty  of  the 
food  they  supply  their  guests,  though  they  are  under  a  duty  to  use  due 
care.  Valeri  v.  Pullman  Co.,  supra;  see  Race  v.  Krum,  supra.  The 
reason  suggested  for  non-liability  on  an  implied  warranty  in  the  inn- 
keeper case  is  that  he  is  rendering  a  service  and  not  selling  the  food; 
see  Beale,  Innkeepers  and  Hotels  §  169 ;  but  this  reason  is  hardly 
adequate  and  perhaps  erroneous.  See  24  Yale  Law  Jour.  73.  The 
fact  that  the  city's  undertaking  to  supply  the  community  with  water 
is  primarily  intended  for  the  citizen's  benefit  and  not  for  profit  may  be 
a  cogent  reason  for  not  extending  the  harsh  doctrine  of  an  insurer's 
liability  to  a  municipal  corporation. 

Negotiable  Instruments — Negoti ability — Certificate  of  Deposit. — A 
certificate  of  deposit,  payable  "on  return  of  this  certificate  properly 
indorsed",  and  issued  by  the  defendant  bank  to  the  P.  company,  was 
sold,  indorsed  and  delivered  by  the  P  company  in  violation  of  its 
agreement  with  the  defendant,  to  a  purchaser  for  value,  without  notice 
and  before  maturity,  who  assigned  t^)  the  plaintiff.  Held,  one  judge 
dissenting,  the  certificate  was  neijotiable  under  §§  1  (4),  10,  of  the 
Negotiable  Instruments  Law  and  hence  the  defendant's  defense  against 
the  P  company  was  not  available  against  the  plaintiff.  Nelson  v. 
Citizens'  Bank  (App.  Div..  1st  Dept..  1920)  180  N.  Y.  Supp.  747. 

Under  §  1  (4)  of  the  Negotiable  Instruments  Law  an  instrument  to 
be  negotiable  must  be  payable  to  order  or  bearer.  But  whether  or  not 
the  instrument  is  payable  to  order  or  bearer  is  a  matter  of  construction 
under  §  10,  ibid.,  which  provides  that  "the  instrument  need  not  fol- 
low the  language  of  this  act,  but  any  terms  are  suflBcient  which  clearly 
indicate  an  intention  to  conform  to  the  requirements  thereof.  Thus 
a  note  payable  to  "assigns",  or  stating  that  it  is  negotiable,  is  nego- 
tiable. See  Norton,  Bills  &  Notes  (4th  ed.)  ^^t,  n.  14;  Essig  v.  Porter 
(1916)  63  Ind.  218,  112  N.  E.  1105.  The  question  would  seem  to 
depend  on  the  ordinary  meaning  of  the  particular  words  used.  From 
a  survey  of  seventy-seven  certificates  of  deposit  used  by  leading  rep- 
resentative banks  in  thirty-two  states  all  but  two  were  found  made 

"payable  to  the  order  of on  return  of  this  certificate  properly 

indorsed",  while  two  were  expressly  non-negotiable  and  none  were  like 
the  one  in  the  instant  ease.  This  would  seem  to  indicate  that  nego- 
tiability is  intended  only  where  th  einstrument  includes  the  words  "order 
of".  A  custom  among  banks  in  New  York  City  making  the  certificate 
negotiable  without  such  words  may  have  prevailed,  but  there  is  no  such 
intimation  in  the  opinion.  Still  certificates  identical  to  that  of  the 
instant  case  have  been  held  to  be  negotiable,  the  argvmient  being  that 
words    of    order    are    necessarily    implied    by    the    phrase    "properly 
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indorsed".  Forrest  v.  Safety  Banking  etc.,  Co.  (C.  C.  1909)  174  Fed. 
345  (under  the  N.  I.  L:)  ;  see  Kushner  v.  Ahhott  (1912)  156  Iowa  598, 
137  N.  W.  913 ;  but  see  Patterson  v.  Poindexter  (Pa.  1843)  6  Watt  &  S. 
227;  Matter  of  FeaHng  (1910)  138  App.  Div.  881,  123  N.  Y.  Supp.  396. 
It  is  interesting  to  note  that  the  law  of  other  countries  makes  a  bill  and 
note  negotiable  without  words  of  negotiability  unless  there  is  a  stipula- 
tion to  the  contrary.  Bills  of  Exchange  Act,  1882  (England)  §  8  (4), 
[adopting  the  commercial  law  of  Scotland,  see  Chalmers,  Bills  of 
Exchange  (8th  ed.)  28]  ;  The  Hague  Uniform  Law  Eelating  to  Bills 
of  Exchange  &  Promissory  Notes,  Arts.  10,  79;  German  Exchange  Act, 
Arts.  9,  98. 

Eeplevin — Property  in  a  Third  Person  as  a  Defense. — The  defendant 
wrongfully  seized  liquor  from  the  possession  of  the  plaintiff.  In  an 
action  of  replevin,  held,  it  was  a  good  defense  to  show  that  the  general 
ownership  was  in  a  third  person.  Jackson  v.  City  of  Columbia  (Mo. 
1920)  217  S.  W.  869. 

The  common  law  saw  fit  to  protect  possession,  and  hence  evolved 
the  doctrine  that  possession  is  title  against  a  wrongdoer.  Holmes, 
The  Common  Law,  Lecture  VI;  see  BUls  v.  Baker  (1917)  178  App. 
Div.  480,  482,  165  N.  Y.  Supp.  171.  Prior  possession,  therefore,  is  gen- 
erally conceded  to  be  sufficient  to  support  trespass,  ejectment,  detinue, 
trover,  or  case  against  a  trespasser.  And  it  is  no  defense  to  any  of  these 
actions  that  the  property  in  the  goods  is  in  a  third  person.  Little  v. 
Fossett  (1852)  34  Me.  545  (trespass) ;  Randolph  v.  Hinck  (1919)  288 
111.  99,  123  N.  E.  273  (ejectment);  Justice  v.  Moore  (1911)  69  W.  Va. 
51,  71  S.  E.  204  (detinue) ;  Harrington  v.  Tremblay  (1881)  61  N.  H.  413 
(trover)  ;  Godfrey  v.  Pullman  Co.  (1910)  87  S.  C.  361,  69  S.  E.  666 
(case).  Replevin,  however,  originally  lay  only  for  an  unlawful  distress. 
Cobbey,  Replevin  (2nd  ed.)  1.  And  property  in  a  third  person  was  a 
good  defence.  Gilbert,  Distress  and  Replevin  (2nd  ed.)  127.  The 
authorities  seem  to  give  no  reason  why  a  different  rule  should  have 
prevailed  in  replevin  than  in  the  other  possessory  actions;  perhaps  the 
diflference  is  traceable  to  the  restricted  scope  of  the  action.  Replevin 
was  early  expanded  in  England  to  cover  any  unlawful  taking.  Com. 
Dig.  Replevin  (A),  and  later  in  the  United  States  to  cover  an  vmlawful 
detention.  Stoughton  v.  Rappalo  (1818)  3  S.  &  R.  559.  Many  jurisdic- 
tions, in  an  effort  to  bring  the  action  into  harmony  with  trespass  and 
trover,  now  hold  that  prior  possession  is  sufficient  to  supiwrt  replevin 
against  a  trespasser.  Sanford  v.  MUlikin  (1906)  144  Mich.  311,  107 
N.  W.  884;  Cummins  v.  Holmes  (1884)  109  111.  15.  This  seems  to  be 
the  law  in  New  York,  for  section  1723,  N.  Y.  Code  of  Civ.  Proc,  which 
provides  that  the  defendant  may  by  answer  set  up  title  in  a  third  person, 
has  never  been  applied  to  replevin  in  the  cepit,  and  probably  never  will 
be.  Property  in  a  third  person  is  a  good  defense,  however,  to  an  action 
of  replevin,  in  the  detinet.  Griffin  v.  Long  Island  By.  (1886)  101  N.  Y. 
o48,  4  N.  E.  740.  There  seems  to  be  no  justification  for  the  doctrine  of 
the  instant  case,  and  it  has  been  generally  repudiated  in  the  United 
States,  but  seems  to  be  law  in  England.  Presgrove  v.  Saunders  (1703) 
1  Salk.  5;  see  Butcher  v.  Porter  (1692)  1  Salk.  94. 

Res  Judicata — Equity  Decree — Effect  at  Law. — In  a  bill  in  equity 
to  restrain  the  defendant's  trespasses,  the  court  found  that  the  plaintiff 
owned  certain  land  in  the  possession  of  the  defendant,  and  issued  the 
decree  prayed  for.     The  court  refused,  however,  to  oust  the  defendant, 
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claiming  that  it  had  no  jurisdiction.  The  plaintiff  then  brought  an 
action  at  law  to  recover  possession  from  the  defendant.  Held,  the 
finding  of  the  chancerj-  court  that  the  plaintiff  had  title  was  res 
adjudicate  and  the  plaintiff  was  entitled  to  judgment.  Greeson  v. 
Cannon  (Ark.  1920)  217  S.  W.  786. 

A  cause  of  action  merges  in  a  decree  of  equity  as  well  as  in  a 
judgment  at  law.  West  New  York  Improvement  Co.  v.  Town  of  West 
New  York  (1918)  88  X.  J.  Eq.  571,  104  Atl.  611.  And  the  over- 
whelming weight  of  authority  is  in  accord  with  the  instant  case  in 
holding  that  an  issue  determined  by  a  final  decree  of  a  court  of  equity 
is  res  adjudicata  in  a  court  of  law,  and  cannot  be  relitigated  therein 
by  the  same  parties  or  their  privies.  Smith  v.  McClure  (1917)  257  Pa. 
168,  101  Atl.  3i1;  People  v.  Harrison  (1912)  253  111.  625,  97  N.  E.  1092. 
Nevertheless,  it  has  been  contended  that  a  decree  of  a  court  of  equity 
is  not  conclusive  upon  a  court  of  law.  Langdell,  Summary  of  Equity 
Pleading  (2nd  ed.)  35,  n.  4.  The  fallacy  of  this  contention  has  been 
ably  pointed  out  by  Professor  W,  W.  Cook  in  15  Columbia  Law  Rev. 
228,  231  et  seq.  Where  a  court  of  equity  dismisses  a  complaint  on 
the  ground  that  the  plaintiff  has  an  adequate  remedy  at  law,  however, 
the  better  opinion  seems  to  be  that  the  findings  of  fact  of  the  chan- 
cellor are  not  conclusive  upon  the  court  of  law  which  subsequently 
tries  the  plaintiff's  cause.  Barnett  v.  Smart  (1900)  158  Mo.  167, 
59  S.  W.  235;  contra,  Munson  v.  Munson  (1862)  30  Conn.  425.  It  is 
interesting  to  note  that  in  Missouri,  where  the  old  common  law  rule 
that  one  ejectment  does  not  bar  another  still  prevails,  a  decree  of  a 
court  of  etjuity  settling  title  will  bar  a  subsequent  action  of  ejectment. 
Hutchinson  v.  Patterson  (1910)  226  Mo.  174,  126  S.  W.  403.  A 
decree,  therefore,  may  have  not  only  the  same,  but  even  more  force 
than  a  judgment  at  law.  In  the  light  of  modern  decisions,  the  power 
of  courts  of  equity  to  settle  legal  title  seems  unquestionable. 

Rule  Against  Perpetuities — Power-in- Trust — New  York. —  ...  A 
devised  real  estate  to  the  use  of  B  for  life  and  on  his  death  to  be  sold 
and  the  proceeds  distributed  to  the  testatrix's  five  named  grandchildren 
or  the  survivors;  but  if  B  die  before  they  all  attain  twenty-one,  then  to 
C  until  such  time,  when  the  executor's  were  to  sell  the  property  and 
distribute  the  proceeds  to  the  grandchildren  surviving.  In  a  partition 
suit,  held,  the  devise  was  invalid  as  violating  the  rule  against  per- 
petuities. Dote  V.  Yost  (App.  Div.,  4th  Dept.,  1919)  177  N.  Y.  Supp. 
332. 

At  common  law  in  its  later  stage  the  rule  against  perpetuities 
dealt  solely  with  the  vesting  of  future  interests  and  not  with  the 
alienability  of  present  estates.  See  Matter  of  Wilcox  (1909)  194  N.  Y. 
288,  87  N.  E.  497.  Confusion,  however,  arose  in  the  common  law  of 
England  and  in  New  York  prior  to  1830.  See  Avern  v.  Lloyd  (1868) 
L.  R.  5  Eq.  382;  Moffat  v.  Strong  (N.  Y.  1813)  10  Johns.  12;  Gray,  Per- 
petuities (3rd  ed.)  §§  118,  269  et  seq.;  1  Columbia  Law  Rev.  224.  The 
Revised  Statutes  of  New  York  definitely  adopted  the  rule  against  the 
suspension  of  the  power  of  alienation.  1  Rev.  Stat.,  723,  §  15,  N.  Y. 
Consol.  Laws.  c.  50  (Laws  of  1909  c.  52)  §42.  In  the  instant  case, 
under  the  Revised  Statutes,  it  would  seem  the  use  would  be  executed 
and  B  receive  an  estate  for  life,  C  a  determinable  estate,  the  exe- 
cutor's retaining  a  power-in-trust  to  sell  and  to  distribute  the  proceeds. 
Under  the  authority  of  Hetzel  v.  Barber  (1877)  69  N.  Y.  1,  this  would 
apparently  involve  no  suspension  of  the  power  of  alienation,  as  the 
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grandchildren  named  were  in  being,  and  a  conveyance  properly  joined 
in  by  them  would  release  and  extinguish  the  power-in-trust.  All  man- 
kind uniting  could  convey  a  fee.  See  Garter  v.  McDevitt  (1878)  72 
N.  Y.  556.  A  later  case,  however,  has  created  some  doubt  as  to  this 
result,  where  a  pKJwer-in-trust  expressly  not  to  be  exercised  for  a  period, 
longer  than  permitted,  was  held  invalid.  Matter  of  Will  of  Butterfield 
(1892)  133  N.  Y.  473,  31  N.  E.  515.  This  is  clearly  inconsistent  with 
Hetzel  V.  Barber,  supra.  The  statutory  rule  against  perpetuities  in 
New  York  has  recently  been  interpreted  to  include  also  a  prohibition 
against  remote  vesting  beyond  the  period  of  two  lives  in  being.  Matter 
of  Wilcox,  supra  at  p.  298.  The  bequest  to  the  children  when  they 
attain  twenty-one  is  contingent  and  not  vested.  Dickerson  v.  Sheehy 
(1913)  156  App.  Div.  101,  141  N.  Y.  Supp.  1116,  aflPd  209  K  Y.  592, 
103  N.  E.  717.  Where  the  words  of  gift  are  in  the  direction  of  paying 
and  dividing,  futurity  is  annexed  to  the  substance  of  the  gift;  both 
the  time  of  vesting  and  actual  enjoyment  are  postponed,  and  in  the 
instant  case  vesting  might  be  deferred  for  five  lives  in  being.  But 
this  would  only  affect  the  interests  of  the  children.  See  Gray,  op.  cit. 
§§  247-250 ;  Tiffany,  Real  Property  §  157.  Consequently,  neither  under 
the  rule  against  suspension  of  alienation  nor  under  the  rule  of  remote 
vesting,  would  the  estates  of  B  or  C  be  affected  if  Hetzel  v.  Barber  is  to 
be  followed,  unless  the  court  should  consider  it  would  more  nearly 
effectuate  the  testatrix's  expressed  intention,  to  declare  an  intestacy  of 
the  whole  provision.     Cf.  Savage  v.  Bumham  (1858)  17  N.  Y.  561. 

Sales — Effect  op  Custom  on  Mode  of  Tender  of  Pkice. — Pursuant 
to  a  contract  for  the  sale  of  hides,  the  plaintiff  tendered  a  draft,  which 
the  defendant  refused  to  accept,  demanding  cash.  The  contract  did 
not  expressly  state  the  method  of  payment,  but  there  was  a  custom 
in  the  trade  that  payments  were  made  by  draft.  In  an  action  for 
failure  to  deliver  the  hides,  the  plaintiff  received  a  verdict.  On  a])peal, 
held,  new  trial  ordered.  Stein  v.  Shapiro  (Minn.  1920)  176  N.  W.  54. 
Where  the  contract  is  silent  as  to  the  method  of  payment,  tender 
in  cash  is  presumed.  Mechem,  Sales  §  1421.  By  express  agreement 
of  the  parties,  the  price  may  be  payable  in  any  form  of  personalty. 
Uniform  Sales  Act,  §9(2).  This  is  true  of  a  draft.  Patterson  v. 
Stettanet  (N.  Y.  1875)  8  Jones  &  S.  54.  Such  an  agreement  may  be 
implied  from  the  extrinsic  circumstances;  and  custom  or  usage  in  the 
trade  ought  to  be  relevant  to  explain  the  true  bargain  expressed  in 
the  contract.  Uniform  Sales  Act,  §  71 ;  Elliott,  Contracts,  c.  38, 
§§  1710,  170o,  1706.  While  it  is  true  that  certain  rules  of  law,  like  the 
requirement  of  consideration  in  simple  contracts,  cannot  be  changed 
by  express  or  implied  agreements  between  the  parties,  others,  rather 
rules  of  construction,  can  be  so  changed,  for  instance,  the  rule  that 
where  there  is  a  contract  to  sell  specific  goods,  "property"  passes  at 
the  time  of  the  contract.  In  the  last  analysis,  however,  such  rules 
are  really  not  changed  by  private  agreement;  as  properly  phrased,  they 
are  usually  prefixed  with  the  proviso,  "in  the  absence  of  any  agreement 
to  the  contrary".  Uniform  Sales  Act,  §  19.  In  the  instant  case,  the 
court  implied  that  the  usage  in  question  could  not  subvert  the  "well- 
settled"  rule  that  payment  must  be  in  cash.  Cf.  Hart  v.  Cort  (1914) 
165  App.  Div.  583,  151  N.  Y.  Supp.  4.  The  decision,  however,  really 
turns  upon  the  interpretation  of  the  custom,  which  seems  to  amount 
to  hardly  more  than  that  the  acceptance  of  drafts  by  the  seller  was 
for  purposes  of  convenience  rather  than  from  an  obligation  of  contract. 
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But  if,  in  fact,  the  custom  were  that  drafts  were  equivalent  to  cash 
as  a  means  of  payment,  it  would  seem  that  the  buyer  should  be  able  to 
put  the  seller  in  default  by  such  a  tender. 

Taxation — Transfer  and  Inheritance  Tax — Additional  Tax  in  Case 
OF  Non-payment  of  Personal  Property  Tax. — Decedent  acquired 
taxable  bonds  after  date  when  assessment  roll  was  filed  and  died  two 
days  before  the  assessment  of  the  following  year,  never  having  paid 
either  local  or  state  taxes  on  the  bonds.  The  State  Comptroller  appeals 
from  an  order  of  the  Surrogate  striking  from  the  transfer  tax  the 
additional  tax  of  five  per  cent  provided  by  section  221b  of  the  New 
York  Tax  Law.  Consol.  Laws  c.  62  (Laws  of  1917  c.  700).  This  section 
imposes  the  additional  tax  on  investments,  unless  the  decedent  has  paid 
personal  property  taxes  on  them,  or  unless  immunity  therefrom  has 
been  secured  by  voluntary  payment  of  the  State  Investment  Tax  pro- 
vided by  section  331  of  the  same  chapter.  Held,  order  of  Surrogate 
affirmed.    In  re  Otis'  Estate  (1920)  180  N.  Y.  Supp.  313. 

It  would  appear  that  this  decision  necessarily  follows  from  the 
reasoning  in  Matter  of  Watson  (1919)  226  K  Y.  384,  123  N.  E.  758, 
in  which  it  was  held  that  the  five  per  cent  tax  was  constitutional.  In 
that  case  the  intervenors  contended  that  section  221b  resulted  in 
making  the  Investment  Tax  compulsory,  notwithstanding  its  clear 
language,  and  if  compulsory  it  would  be  unconstitutional  as  imposing 
a  tax  on  face  value  and  not  on  actual  value  of  the  securities.  In 
answer,  the  court  pointed  out  on  p.  405  that  the  taxpayer  always  had 
the  alternative  of  paying  his  rightful  local  taxes.  Hence,  to  preserve 
this  latter  premise  intact  it  seems  necessary  to  hold,  as  in  the  prin- 
cipal case,  that  section  221b  does  not  apply  in  the  absence  of  such 
opportunity  to  pay  local  taxes.  On  principle  also,  the  decision  in  the 
instant  case  seems  to  be  sound.  As  special  taxation,  these  provisions 
are  always  construed  strictly  against  the  state  and  in  favor  of  the 
taxpayer.  See  Matter  of  Vassar  (1891)  127  N.  Y.  1,  128,  27  N.  E.  394. 
The  clear  intention  of  the  statute  is  to  discourage  evasion  of  the  per- 
sonal property  tax,  and  it  was  not  intended  to  apply  where  no  duty 
arises  to  list  or  pay  such  a  tax  within  the  period  during  which  the 
investments  are  held.  Clearly  the  decedent  was  under  no  duty  here. 
The  State  Tax  is  optional  on  the  authority  of  Matter  of  Watson,  supra. 
and  it  is  settled  that  there  is  never  any  liability  to  pay  taxes  on  per- 
sonalty acquired  after  the  assessment  day  for  the  period  ensuing. 
Clark  V.  Norton  (1872)  49  N.  Y.  243.  Personal  property  taxes  do  not 
attach  to  the  property  taxed,  but  are  a  liability  of  the  person  holding 
title  on  the  day  of  the  assessment.  State  v.  Jersey  City  (1882) 
44  K  J.  L.  156. 

Trusts — Apportionment — Sale  of  Dissenting  Stock  Under  Reorgani- 
zation.— T,  trustee  of  2,100  shares  in  the  L  Co.,  refused  to  accept  10,500 
shares  of  the  C  Co.  in  their  place,  under  a  consolidation  plan.  The 
R  Co.,  a  subsidiary  of  the  C  Co.,  took  over  the  L  Co.'s  purchase  con- 
tracts with  the  non-assenting  shareholders,  and  bought  T's  stock  at 
$500  a  share.  This  the  R  Co.  exchanged  for  stock  of  the  C  Co.,  which 
was  sold  to  the  public.  There  was  no  formal  distribution  of  assets 
by  the  L  Co.  to  its  stockholders  in  any  way.  Held,  reversing  the  Surro- 
gate's decree  (1919)  lOG  Misc.  375,  174  N.  Y.  Supp.  880,  the  proceeds 
of  the  sale  above  the  value  of  the  stock  at  the  time  of  the  creation  of 
the  trust  should  be  apportioned  between  the  remainderman  and  life- 
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tenant  in  the  ratio  in  which  it  represented  capital  and  accumulated,  but 
undivided  earnings.  Matter  of  United  States  Trust  Company  (App. 
Div.,  1st  Dept.  1920)  180  N.  Y.  Supp.  12. 

The  Court,  purporting  to  look  through  form  to  substance,  treats  the 
sale  by  T  as,  in  effect,  a  liquidation.  Ordinarily  upon  a  sale  there  will 
be  no  apportionment  of  the  accretion  in  value  of  the  stock.  Admittedly 
the  rule  is  one  more  of  convenience  than  justice,  yet  an  argument  from 
policy  is  found  in  the  desire  to  protect  the  corpus  of  the  trust :  the  life- 
tenant  should  not  be  given  profits  since  he  will  not  be  called  upon  to 
contribute  to  losses,  Stewart  v.  Phelps  (1902)  71  App.  Div.  91,  75  N.  Y. 
Supp.  526,  aff'd  173  N.  Y.  621,  66  N.  E.  1115.  Many  respectable  juris- 
dictions flatly  apply  the  same  rule  to  the  proceeds  of  liquidation. 
2  Perry,  Trusts  (6th  ed.)  §  544  n.  a.  But  in  New  York  the  accvunu- 
lated  earnings  which  have  not  been  made  working  capital  of  the  cor- 
poration are  deemed  income  as  proceeds  of  a  formal  liquidation. 
Matter  of  Rogers  (1897)  22  Ap.  Div.  428,  48  N.  Y.  Supp.  175,  aff'd 
161  N.  Y.  108,  55  N.  E.  393,  limited  by  Matter  of  Stevens  (1906)  111 
App.  Div.  773,  98  N.  Y.  Supp.  281,  aff'd  187  N.  Y.  471,  80  N.  E.  358,  or 
indeed  upon  a  distribution  of  the  Company's  property  in  any  form.  United 
States  Trust  Co.  v.  Heye  (1918)  224  N.  Y.  242,  120  N.  E.  645.  Even  in 
the  purview  of  the  Rogers  case,  however,  the  shares  in  the  C  Co.  received 
by  the  assenting  majority  would  be  considered  capital,  22  App.  Div. 
at  p.  438.  If  then  the  L  Co.  had  sold  the  shares  in  the  C  Co.  to  which 
T  was  entitled,  the  cash  proceeds  in  T's  hands  would  equally  be  capital. 
The  'liquidation"  found  by  the  court  does  not  api)ear  to  have  been 
more  than  such  a  manipulation.  Unless  it  desires  to  overturn  the 
established  law  of  trusts,  the  court  will  not  extend  the  doctrine  of  the 
instant  case  beyond  sales  where  there  might  or  should  have  been  a 
liquidation.  Cf.  Matter  of  Schaefer  (1917)  178  App.  Div.  117,  165 
N.  Y.  Supp  19,  aff'd  222  N.  Y.  533,  118  N.  E.  1076.  There  is  a  weak- 
ness logically  in  the  court's  position  which  has  led  other  courts,  also  in 
the  guise  of  looking  through  form  to  substance,  to  reach  the  opposite 
conclusion.    Mercer  v.  Buchanan  (C.  C.  A.  1904)  132  Fed.  501. 

Unfair  Competition — Use  of  One's  Own  Name — Adoption  by  a 
Corporation. — The  defendant,  M..  M.  Newcomer,  with  others  incor- 
porated the  M.  M.  Newcomer  Co.  and  later  sold  his  stock  and  organized 
a  new  corporation  as  "Newcomer's  New  Store"  at  a  location  near  by 
and  engaged  in  the  same  or  very  similar  business.  Held,  the  defendant 
was  enjoined  from  the  use  of  the  word  "Newcomer"  in  such  business, 
since  it  was  evidently  adopted  by  the  defendant  corporation  for  the 
purpose  of  misleading  the  public.  M.  M.  Newcomer  Co.  v.  Newcomer's 
New  Store  (Tenn.  1919)  217  S.  W.  822. 

Until  a  surprisingly  recent  date,  it  was  the  law  that  one  had  an 
unqualified  privilege  to  use  one's  own  name  in  business,  despite  the  fact 
that  such  use  might  result  in  confusion  and  pecuniary  loss  to  another 
person  of  the  same  name  previously  established  in  that  business. 
Burgess  v.  Burgess  (1853)  3  DeG.  M.  &  G.  *896;  Meneely  v.  Meneely 
(1875)  62  N.  Y.  427.  Where  the  defendant  by  the  use  of  some  addi- 
tional artifice  or  by  copying  the  trade  name  of  the  plaintiff  acted  with 
intent  to  deceive  the  public  and  to  defraud  the  plaintiff,  equitable 
injunction  in  some  form  was  granted.  See  Schinasi  v.  Schinasi  (1915) 
169  App.  Div.  887,  155  N.  Y.  Supp.  867;  Wood  v.  Wood  (1915)  78  Ore. 
181,  151  Pac.  969;  Stix  etc.  Dry  Goods  Co.  v.  American  Piano  Co. 
(C.  C.  A.  1913)  211  Fed.  271.    But  in  recent  years  the  courts  have 
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recognized  the  injustice  of  allowing  the  defendant  to  use  his  name 
even  without  artifice  or  deception  and  of  incidentally  reaping  unearned 
profits  from  the  plaintiff's  established  reputation.  An  attempt  has 
been  made  to  adjust  the  situation  by  the  application  of  the  so-called 
"explanatory  phrase  rule"  under  which  the  defendant  is  enjoined  from 
using  his  name  in  the  same  manner  as  the  prior  concern  but  is  per- 
mitted to  use  it  with  modifications — addition  of  initials,  address,  or 
different  arrangements  of  printed  matter — or  with  explanatory  phrases — 
"not  connected  with",  etc.  L.  E.  W^aterman's  Co.  v.  Modern  Pen  Co. 
(1914)  235  U.  S.  88,  35  Sup.  Ct.  91;  World's  Disp.  Med.  Ass'n.  v.  Pierce 
(1911)  203  N.  Y.  419;  96  N.  E.  738;  see  Garcia  v.  Garcia  (D.  C.  1912) 
197  Fed.  637.  This  protection  to  the  established  business  would  seem 
to  be  inadequate;  it  is  suggested  that  a  more  just  result  could  be 
obtained  by  holding  that  if  one  cannot  use  one's  own  name  without 
representing  his  goods  as  those  of  another,  then  he  cannot  use  his  own 
name  at  all.  See  Nims,  Unfair  Competition,  (2nd  ed.)  §  71.  The 
decision  of  the  instant  case  is  clearly  sound  and  can  be  supported  either 
on  the  ground  that  actual  evidence  of  the  defendant's  fraud  was  found 
or  under  the  doctrine  that  a  corporation  is  bound  not  to  adopt  a  name 
which  is  likelv  to  confuse  its  product  with  that  of  a  competitor. 
G.  B.  McVay  &  Son  Seed  Co.  v.  McVay  Seed  &  Floral  Co.  (Ala.  1918) 
79  So.  116;  see  Bates  Mfg.  Co.  v.  Bates  Numbering  Mach.  Co.  (C.  C. 
1909)  172  Fed.  892,  896. 

Venue — Residence  of  a  Party  to  the  Action — Trustee  in  Bank- 
ruptcy.— On  a  motion  for  change  of  venue  in  order  to  comply  with 
§  984  of  the  N.  Y.  Code  of  Civil  Procedure,  providing  that  an  action 
must  be  tried  in  a  county  in  which  one  of  the  parties  resides,  it  was 
held  that  the  residence  of  a  trustee  in  bankruptcy,  for  the  purpose  of 
fixing  the  place  of  trial,  is  the  principal  office  and  place  of  business  of 
the  bankrupt,  and  not  the  personal  residence  of  the  trustee.  Allen  v. 
McCormick  (Supreme  Court,  1919)  180  N.  Y.  Supp.  116. 

Although  the  court  admitted  that  the  trustee  was  the  real  "party"  to 
the  action  within  §  3338  of  the  Code,  and  that  §  984  permitted  an  action 
in  any  county  in  which  .ne  of  the  "parties"  resided,  the  court  failed 
to  draw  what  would  seem  to  be  the  most  logical  conclusion  and  to  hold 
that  suit  could  therefore  be  brought  in  the  county  in  which  the  trustee 
resides.  In  refusing  to  adopt  this  position,  and  in  support  of  its  stand 
that  the  residence  of  the  bankrupt  was  the  residence  of  the  trustee,  the 
court  cited  Ball  v.  Mahnj  (1893)  91  Ga.  781,  18  S.  E.  64.  That  case, 
fairly  construed,  would  not  seem  to  be  authority  for  such  a  proposition. 
The  action  there  was  brought  under  the  Georgia  Code,  1882  (4th  ed.) 
§  3406,  providing  that  railroad  companies  were  "liable  to  be  sued  in  any 
county  in  which  the  cause  of  action  originated",  and  the  plaintiff  sued 
the  defendant  receiver  in  the  county  in  which  the  accident  took  place. 
The  court  held,  correctly  under  the  circumstances,  that  the  receiver 
was  subject  to  suit  in  any  county  in  which  the  railroad  could  have  been 
sued.  Although  the  fact  of  residence  was  wholly  immaterial  under 
that  section  of  the  Code,  the  court  in  pure  obiter  added  that  a  receiver 
^'resides  in  each  county  through  which  the  railroad  passes",  and  cited 
no  authority.  The  Georgia  court's  decision  is  only  authority  in  a  case 
in  which  the  locu3  of  the  cause  of  action  is  the  test  of  venue.  There- 
fore, there  seems  to  be  neither  reason  nor  authority  in  support  of  the 
decision  in  the  instant  case.  Carried  to  its  logical  conclusion,  the 
doctrine  would  mean  that  an  assignee  or  ordinary  trustee  would  have 
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to  sue  in  the  jurisdiction  in  which  his  assignor  or  cestui  resided.  Such 
a  proposition  has  never  been  suggested  since  the  assignee  and  trustee 
arc  the  real  parties  to  the  action.  Peters  v.  Foster  (1890)  56  Hun  607, 
10  N.  Y.  Supp.  389;  Merchants'  Loan  &  Trust  Co.  v.  Clair  (1885) 
36  Hun  362,  affd  in  107  N.  Y.  663. 

Wills — Promsion  that  Devisee  Support  Third  Person — Nature  of 
Beneficiary's  Eights. — The  testatrix  devised  all  her  property  to  her 
children  with  the  provision  that  they  support  her  husband,  but  never- 
theless without  any  restriction  or  limitation  whatsoever  upon  the  power 
of  sale  of  the  devised  property.  An  Indiana  statute  (Burns'  Rev. 
Stat.  1914,  §  3046)  provided  that  where  "any  pecuniary  or  other  pro- 
vision" was  made  for  a  husband  in  a  will,  he  should  take  under  the 
will,  unless  he  elected  to  take  under  the  laws  of  Indiana.  The  husband 
made  no  such  election.  Held,  there  was  a  provision  for  him  in  the  will. 
Chapman  v.  Bender  (Ind.  1919)  124  N.  E.  397. 

The  nature  of  the  rights  of  a  beneficiary  of  a  legacy  of  support  will 
depend  ui)on  the  exact  wording  of  the  devise.  In  the  instant  case,  the 
testatrix  would  seem  to  have  expressly  negatived  a  charge  upon  the 
propertv  bv  giving  it  without  limitation  upon  the  power  of  sale. 
Cf.  Gamer  V.  Wills  (1891)  92  Ky.  386,  17  S.  W.  1023;  Riddle  v.  Beattie 
(1889)  77  Iowa  168,  41  N.  W.  606.  And  as  no  duties  were  imposed 
upon  the  devisee  either  in  regard  to  the  property  or  proceeds  of  the 
propertv  if  sold,  there  is  no  basis  for  inferring  a  trust.  Zimmer  v. 
Sennott  (1890)  134  111.  505,  25  N.  E.  774;  3  Pomeroy,  Equity  Juris- 
prudence (4th  ed.)  §  1033.  However,  there  is  unlimited  authority 
holding  the  devisee  i>ersonally  liable  for  the  support  where  he  has- 
accepted  a  devise  with  a  provision  like  or  similar  to  that  in  the  instant 
case.  Shired  v.  Neshit  (1911)  90  S.  C.  20,  72  S.  E.  545;  RedMd  v. 
Redfield  (1891)  126  N.  Y.  466,  27  N.  E.  1032.  It  is  to  be  noted,  how- 
ever, that  in  all  these  cases  there  was  a  charge  upon  the  property  in 
addition  td  the  personal  liability;  though  there  seems  to  be  no  reason 
why  the  personal  liability  may  not  be  imposed  without  the  charge  as  in 
the  instant  case.  The  basis  of  this  personal  liability  would  seem  to 
be  a  promise  implied  by  law  and  is  enforceable  by  the  beneficiary  though 
no  consideration  moves  from  him.  See  Hodges  v.  Phelps  (1893) 
65  Vt.  303,  26  Atl.  625;  Brown  v.  Knapp  (1879)  79  N.  Y.  136.  143. 
As  the  devisee  in  the  instant  case  accepted  the  devise,  the  right  of  the 
husband  against  him  personally  would  seem  to  be  a  provision  within 
the  broad  wording  of  the  statute  in  question.  Had  the  devisee  not 
accepted,  it  would  seem  that  the  potential  provision  in  the  will  would 
not  come  within  the  statute,  since  it  is  probable  that  the  persons  taking 
the  property  upon  the  devisee's  refusal  would  not  be  liable  for  the 
support.  , 
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PlUNClPLES  OF  THE  LaW  OF  CONTRACTS.      By  SiR  WlLLlAM   R.   ANSON. 

Fourteenth  Enplish  Edition,  Third  American  Edition,  with  American 
Notes  by  Ahtiur  L.  Corbin,  New  York:  Oxford  University  Press. 
iyi9.     pp.  V-5G8. 

"Without  making  any  adverse  criticism  of  other  works  on  contracts, 
it  may  be  truly  stated,  as  we  have  had  occasion  to  say  before  this,  that 
with  the  exception  of  ''Williston  on  Contracts"  which  has  recently  ap- 
peared and  with  reference  to  which  we  shall  liave  pleasure  in  speaking 
in  a  separate  Review  at  a  later  date,  Anson  on  Contracts,  with  its 
American  notes  has  been  the  best  book  on  the  subject.  Its  statements 
of  propositions  of  law  are  clear,  precise  and  intelligible.  Its  notes  are 
full  and  valuable  both  in  respect  of  English  decisions  and  of  American 
decisions.  It  has  been  verj'  helpful  to  practitioners  and  students  alike, 
and  this  new  American  edition  is  a  still  further  valuable  contribution 
to  the  learning  on  the  subject.  No  book  can  be  fairly  criticized  for  not 
being  something  which  it  does  not  pretend  to  be.  This  book  does  not 
pretend  to  be  a  philosophic  study  of  the  law  of  contracts,  not  a  con- 
structive treatise  designed  to  alter  by  way  of  improvement  the  science 
of  the  law  of  contract.  It  purport,s  and  claims  to  be  only  a  statement 
of  the  existing  law  of  contracts,  and  it  meets  fully  the  requirements 
of  such  a  purpose,  and  adequately  accomplished  the  intention  of  its 
authors. 

The  terminology  employed  in  specific  instances,  as  for  example,  the 
terms  "unilnteral",  "quasi-contract",  "agqncy  from  necessity"  and 
"ratification"  is  correct  both  from  the  standpoint  of  the  ancient  sanction 
of  the  usage  of  those  terms,  and  from  the  fact  that  they  are  perfectly 
significant  of  the  ideas  which  they  are  intended  to  convey  and  always 
have  conveyed.  There  can  be  no  just  criticism  of  the  continuance  of 
the  use  of  the  term  'unilateral"  as  applied  to  a  contract.  It  means  a 
contract  in  which  there  is  an  obligation  on  only  one  side,  and  "unilat- 
eral" from  its  derivation  means  one-sided.  It  should  not  be  overlooked 
that  while  there  is  in  every  contract  mutuality  of  assent,  it  is  not 
required  to  constitute  a  contract  that  there  should  be  mutuality  of 
obligation.  It  is  only  in  "bilatoral"  contracts  that  there  is  mutuality 
of  obligation,  and  to  indicate  such  mutuality  or  two-sidedness  of 
obligation,  the  term  "bilateral"  is  clear,  significant  and  precise.  The 
abandonment  of  these  terms  "unilateral"  and  "bilateral"  would  serve 
no  useful  purpose,  but,  on  the  contrary,  lead  to  confusion  of  thought, 
the  avoidance  of  which  is  an  end  of  the  highest  desirability.  Certainly 
no  one  should  criticise  the  continuance  of  the  use  of  these  terms  in  this 
book,  unless  he  is  prepared  to  suggest  substitutes  which  will  better 
identify  the  respective  kinds  of  contracts  heretofore  adequately  described 
by  these  terms.  The  courts  have  approved  the  use  of  the  term  "uni- 
lateral" and  have  stated  clearly  what  it  means.  In  the  case  of  the 
Great  Northern  Railway  v.  Witham,  in  the  English  Common  Pleas, 
1873,  Mr.  Justice  Brett  delivering  the  opinion  of  the  Court,  said: 

"This  action  is  brought  for  the  defendant's  refusal  to  deliver  goods 
ordered  by  the  company;  and  the  objection  to  the  plaintiff's  right  to 
recover  is  that  the  contract  is  unilateral.  I  do  not,  however,  understand 
what  objection  that  is  to  a  contract.  Many  contracts  are  obnoxious  to 
the  same  complaint.     If  I  say  to  another,  'if  you  will  go  to  York,  I  will 
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give  you  100  pounds,'  that  is,  in  a  certain  sense,  a  unilateral  contract. 
He  has  not  promised  to  go  to  York,  but  if  he  goes  it  cannot  be  doubted 
that  he  will  be  entitled  to  recover  the  100  pounds.  His  going  to  York 
at  my  request  is  a  sufficient  consideration  for  the  promise." 

The  same  may  be  said  of  the  term  "quasi-contract".  The  application 
of  this  nanie  to  the  legal  relations  attempted  to  be  described  properly 
stamps  them  as  spurious  contracts,  and  at  the  same  time  conveys  their 
history  and  the  reason  for  treating  them  as  contracts,  namely:  for  the 
purpose  of  the  remedy.  These  legal  relations  are  treated  "as  if"  they 
were  contracts,  in  order  that  a  contract  form  of  action  may  be  employed 
by  the  injured  party.  So  far  from  the  use  of  the  term  being  open  to 
fault-finding,  it  may  be  said  it  is  a  most  happy  expression,  because  it 
at  once  marks  the  legal  relations  to  which  it  refers,  for  what  they  are 
and  conjures  up,  by  the  very  expression  itself,  the  theory  of  the  law  and 
the  procedure  involved  in  that  topic. 

One  may  say,  and  he  would  say  truly,  that  the  so-called  "agency 
from  necessity"  is  no  agency  at  all,  and  that  the  expression  is,  there- 
fore, a  misnomer;  and  similarly  one  could  say  and  say  truly  that  there 
is  no  justification  in  common  sense  or  scientific  sanction  for  the  law  of 
ratification,  and  if  one  were  writing  what  was  intended  to  be  a  con- 
structive treatise  on  the  law  of  contracts,  he  would  point  out  these 
misconceptions,  and  if  he  were  a  practicing  lawyer,  he  might  venture 
to  urge  the  courts  to  eliminate  from  the  law  the  doctrines  to  which 
reference  is  made  by  these  expressions.  But  if  he  were,  on  the  other 
hand,  attempting  only  to  state  the  law  as  it  is,  as  the  authors  of  this 
book  are  attempting  to  do,  then  it  is  not  only  proper  to  use  these 
expressions  in  referring  to  the  legal  conceptions  which  they  identify, 
but  it  is  necessary  to  use  them,  because  they  are  indispensable  to  an 
exposition  of  the  law  as  it  exists  and  has  been  expressed  by  the  courts. 

There  are  but  two  methods  open  to  a  writer  who  wishes  to  be  of 
service  in  making  contributions  to  a  science  to  which  he  has  given 
devotion;  one  is  by  collecting,  analyzing  and  arranging  in  convenient 
form  for  use  by  others  the  best  material  available  on  the  subject;  the 
other  is  by  preparing  an  original,  entirely  new  treatise  on  the  subject, 
the  features  of  originality  consisting  perhaps  of  a  novel  arrangement  to 
show  historical  developments,  or  from  the  standpoint  of  cause  and 
effect,  or  by  the  use  of  theretofore  uninvestigated  sources  of  knowledge 
or  processes  of  reasoning.  The  latter  kind  of  book  might  well  make 
persuasive  attempts  to  reform  the  science  in  some  particulars  by 
pointing  out  the  errors  into  which  it  has  fallen  and  making  constructive 
suggestions  by  way  of  substitution.  It  does  not  by  any  means  minimize 
the  importance  or  the  value  of  such  a  book  as  is  here  under  review  to 
say  that  the  latter  kind  of  book  is  the  mor  evaluable  contribution. 

The  latter  kind  of  book  very  seldom  appears.  When  it  does  appear 
it  is  epoch-making  and  is  hailed  with  delight  by  those  who  are  interested 
in  the  science.  In  the  nature  of  things,  such  a  book  takes  a  lifetime 
or  a  good  portion  of  a  lifetime  in  its  preparation,  and  it  is  fortunate 
that  in  the  intervals  between  such  books  there  may  be  available  for  use 
the  other  kind  of  book  presenting  in  convenient  form,  in  accurate  and 
scholarly  substance,  with  notes  containing  the  most  recent  decisions 
upon  the  various  topics  presented  and  with  fidelity  so  far  as  funda- 
mentals of  existing  law  go,  to  the  needs  of  students  and  practitioners, 
as  does  this  work  of  Mr.  Anson,  supplemented,  revised  and  annotated 
by  the  work  of  Mr.  Corbin. 

Charles  TJiaddeus  Terry. 
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A  HiSTORv  OF  Germanic  Private  Law,  by  Rldolf  Huebner.  Trans- 
lated by  Francis  S.  Philbrick.  Continental  Legal  History  Series,  v.  IV. 
Boston:  Little,  Brown  &  Co.     1918.    pp.  785. 

The  opinion  expressed  some  years  ago  on  the  appearance  of  the  first 
volume  of  this  notable  series,  namely,  that  the  horizon  of  the  lawyer 
trained  in  the  common  law  would  be  vastly  broadened  by  these  English 
translations  of  fundamental  works  on  continental  legal  history,  is  amply 
fortified  by  the  volume  under  review. 

Huebner's  original  work,  Grundziige  des  deutschen  Pnvatrechts,  of 
which  the  second  edition  is  here  translated,  has  since  appeared  in 
Germany  in  a  third  edition  (Leipzig,  1919)  and  the  author  has  since 
transferred  his  professional  activities  from  Giessen  to  Halle.  The 
English  title  more  correctly  pictures  the  contents  of  the  book  than  the 
original  German,  for  it  deals  less  with  the  "principles"  of  "German" 
law  than  with  the  "history"  of  "Germanic"  law. 

A  detailed  study  of  "Germanic",  as  contrasted  with  "Roman"  law 
is  essential  to  a  correct  appreciation  of  the  historical  development  of 
private  law  in  northern,  central  and  western  Europe,  for  both  threads 
have  been  woven  into  the  fabric  of  modern  private  law.  A  study  of 
Germanic  law  naturally  adopts  the  historical  method,  for  the  sources 
of  that  law  must  be  found  in  the  period  before  1495,  when  Roman  law 
was  "received"  in  central  Europe;  and  its  later  development  is  to  be 
traced  in  its  struggle  for  existence  with  the  more  scientific  and  better 
developed  Roman  system.  That  it  was  a  hardy  plant  is  attested  by  the 
survival  of  many  of  its  doctrines  in  the  present  German,  French,  Swiss 
and  related  civil  codes  and  in  the  Scandinavian  law.  Its  revival  as  a 
special  field  for  study  is  identifiable  with  the  regeneration  of  Germany 
after  the  Napoleonic  wars;  and  with  the  growth  of  modem  Germany 
patriotic  zeal  stimulated  scientific  research  in  the  effort  to  establish 
that  positive  law  and  modern  theory  owed  to  indigenous  legal  institu- 
tions as  much  as  they  did  to  the  alien  Roman  law,  and  that  the  law  in 
force  cannot  be  understood  without  an  intensive  study  of  both  systems. 
The  polemics  of  the  "Germanic"  and  the  "Roman"  schools  of  jurists 
became  most  acute  in  the  period  between  1875  and  1895  when  the 
present  German  civil  code  was  in  process  of  formation.  The  success 
attending  the  appearance  of  Gierke's  Entwurf  or  Draft  in  1890,  follow- 
ing the  publication  for  criticism  of  the  first  draft  of  the  code,  marks 
the  high  point  of  Germanic  influence.  The  Germanists  have  enlisted  in 
their  ranks  some  of  the  most  eminent  scholars  of  modem  times,  including 
Eichhorn,  Beseler,  Stobbe,  and  Maitland's  hero,  Gierke,  names  worthy 
of  association  with  the  Romanists,  Savigny,  "Windscheid,  Dernburg  and 
Jhering.  The  student  of  law  in  central  Europe  must  acquire  (1)  a 
familiarity  with  the  institutional  history  of  Roman  law  more  profound 
than  that  required  of  the  student  in  the  Bologna  law  school  described 
by  Fitting,  and  (2)  a  knowledge  of  Germanic  institutions  sufficient  to 
enable  him  to  understand  the  sources  and  history  of  the  various  pro- 
visions of  modern  codes  and  legal  doctrines.  The  treatise  imder  review 
is  designed  to  meet  the  second  need. 

That  it  is  a  scholarly  work  of  the  first  rank  may  be  taken  for 
granted.  It  does  not,  like  Gierke's  notable  Deutsches  Privatrecht  (3v. 
Leipzig,  1895-1917)  undertake  to  present  the  existing  law  of  Germany 
so  far  as  derived  from  Germanic  origins,  but  discusses  systematically 
in  its  separate  divisions  the  institutions  of  Germanic  law,  from  their 
earliest  known  origin  and  where  possible,  up  to  their  present  survival. 
The  work,  therefore,  embodies  the  results  of  some  centuries  of  legal 
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and  historical  research.  Its  value  to  the  student  of  legal  history  is 
enhanced  by  its  parallel,  though  subsidiary,  discussion  of  Koman  insti- 
tutions, and  its  indication  of  the  influence  of  the  one  system  upon  the 
other  and  the  extent  of  the  survival  of  each  in  modern  positive  law  and 
theory. 

In  its  principal  divisions,  namely,  the  law  of  I.  Persons,  II.  Things, 
III.' Obligations,  IV.  Family  Law  and  V.  Succession  and  Descent,  the 
work  covers  topically  the  material  of  the  usual  continental  civil  codes, 
although  it  does  not  follow  systematically  the  German  or  any  other 
civil  code.  An  opening  Introduction  discusses  the  "general  traits"  of 
Germanic  private  law  and  the  external  history  of  the  system,  particularly 
the  circumstances  attending  and  the  reasons  for  the  ''reception"  of  the 
learned  Roman  system.  These  are  found  in  the  disunity  of  the  local 
customary  law  and  its  unresponsiveness  to  the  economic  and  social  needs 
of  growing  trading  communities,  which  required  the  administration  of  a 
rounded  system  of  law  by  learned  judges.  The  remainder  of  the  book 
consists  of  an  institutional  discussion  of  the  Germanic  law  as  an  inde- 
pendent science  usually  presenting,  however,  the  relation  and  interopera- 
tion  of  Germanic  doctrines  to  and  with  their  rival  Roman  counterparts 
in  the  various  stages  of  their  mutual  development  in  Germany  and  their 
comparative  survival  in  the  composite  modern  law. 

Notable  among  the  Germanic  contributions  may  be  mentioned  the 
association  or  corporation  theory.  Probably  no  other  system  has  been 
so  rich  in  the  development  of  forms  of  collective  and  group  activity 
and  ownership  of  property;  and  Maitland's  authority  supjwrts  the  con- 
clusion that  few  legal  institutions  have  had  in  their  service  such  scholars 
as  Beseler  and  Gierke,  the  latter  of  whom  has  spent  a  life  of  research 
in  the  study  of  the  corporation.  The  first  volume  of  his  Genossen- 
schaftsrecht  appeared  in  18G8,  the  fourth  in  1913,  not  to  mention  his 
Genossenschaftstheorie  (1887).  And  although  Gierke  finally  convinced 
the  German  codifiers  and  the  courts  that  the  corporation  was  a  juristic 
person  and  a  "reality"  and  not  a  fiction,  it  is  a  mistake  to  assume,  as 
Saleilles  has  pointed  out,  that  the  "realists"  overlook  the  fact  that  a 
business  corporation  is  an  association  of  individuals  who  are  the 
beneficial  owners  of  the  corporate  property.  The  student  of  contem- 
porary events  may  find  valuable  material  in  the  Germanic  craft  guilds 
and  industrial  and  co-operative  associations,  with  their  political  aspects, 
and  the  co-existence  of  highly  developed  forms  of  group  organization 
with  an  extremely  individualistic  basis  of  society.  If,  as  the  sociologi- 
cal school  of  jurists  maintain,  law  is  but  the  registration  of  the  social 
solution  of  social  problems,  it  will  be  a  matter  of  no  little  interest  to 
observe  how  far  continental  civil  codes  will  now  be  amended. 

Not  less  interesting  than  the  history  of  the  corporation  is  the 
development  of  the  various  forms  of  seisin  of  land,  which  in  theory 
was  identical  with  the  seisin  of  chattels.  The  "mystery  of  seisin"  will 
be,  if  not  solved,  at  least  illuminated  by  a  study  of  the  Germanic 
Gewere.  The  distinction  between  the  law  of  property  in  land  and  in 
movables,  so  much  emphasized  in  Germanic  and  in  English  law,  almost 
came  to  an  end  with  the  "reception"  of  the  Roman  law,  one  of  its  few 
survivals  being  the  system  of  land  registry  in  the  establishment  of  title. 
The  land  system  has  remained  Germanic  in  form  and  Roman  in  sub- 
stance; whereas  in  English  law  it  may  be  said  that  while  the  forms  of 
transfer  became  Romanized,  in  substance  ownership  and  estates  in  land 
represent  a  blending  of  Germanic  and  feudal  institutions  with  certain 
aspects,  occasionally  called  misconception,  of  the  Roman  jura  in  re 
aliena. 

The  doctrine  of  possession  presents  another  fruitful  field  for  com- 
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parative  study.  The  animus  possidendi,  so  necessary  to  the  Roman 
conception,  was  absent  from  the  Germanic  law;  so,  the  means  of  pro- 
tecting possession,  so  highly  developed  both  in  France  and  England, 
and  at  least  well  known  to  the  Roman  law  in  the  interdicts  uti  possidetis 
and  unde  vi  were  practically  unknown  to  the  Grermanic  law.  Perhaps 
this  was  because  possession  created  a  presumption  of  title,  and  the  trial 
of  possession  became  submerged  in  a  trial  of  title.  The  disseisor  had 
to  show  his  title.  The  differences  between  the  Roman  and  Germanic 
systems  naturally  gave  rise  to  a  voluminous  literature  on  the  theories  of 
possession.  In  contrast  with  the  single  noteworthy  common-law  pro- 
duction of  Pollock  and  Wright,  it  is  conservative  to  say  that  twenty 
to  thirty  important  monographs  on  p>ossession  may  be  noted  in  conti- 
nental legal  literature,  ilany  eminent  jurists  have  considered  it 
incumbent  upon  them  to  present  at  length  their  views  on  possession. 

With  the  vast  theoretical  and  historical  background  of  the  conti- 
nental jurist,  it  is  surprising  to  obsen-e  his  aversion  for  analytical 
jurisprudence.  Even  Jhering  scorns  it;  and  Bierling  and  Binding 
have  found  few  adherents  in  defending  it.  Yet,  when  it  is  observed 
that  the  word  Rechte  (rights)  is  used  in  several  different  senses,  that 
"power^'  is  confused  with  ''capacity",  and  that  Schuld  (duty)  is  dis- 
tinguished from  Ilaftung  (liability)  by  the  fact  that  the  former  concept 
is  free  from  the  element  of  compulsion  or  "must"  (involving  merely 
sollen,  "ought"  or  "shall"),  whereas  the  latter,  liability,  does  include 
compulsion  or  "must",  distinctions  which  lie  at  the  foundation  of  the 
Germanic  law  of  obligations,  we  may  be  pardoned  for  finding  a  certain 
confusion  in  some  aspects  of  German  legal  thought.  Nor  is  it  remark- 
able that  these  uncertain  concepts  were  overpowered  in  the  civil  code 
by  the  Roman  oblifjatio  which  comprised  the  clement  of  duty  to  per- 
form, and  that  legal  enforceability  is  now  made  the  test  of  "duty". 
Possibly  the  distinction  between  a  moral  and  a  legal  duty  might  explain 
the  modern  survivals  of  Schuld  and  Haftung.  Tort  liability  is  in  all 
continental  countries  less  technically  develojied  than  in  the  common  law. 

To  the  continental  student  a  legal  doctrine  presents  a  vista  of  his- 
torical data  and  theoretical  hypotheses  and  opinions  rather  than  a  digest 
of  recent  cases.  It  is,  thereferoe,  inevitable  that  the  continental  lawyer 
and  law  writer  must  be  a  scholar.  Wbether  the  civil  law  more  eflB.- 
ciently  serves  those  who  live  under  it  than  does  the  common  law,  the  test 
for  utilitarian  comparison,  is  a  matter  still  among  the  unexplored  fields 
of  legal  research.  At  all  events,  lawyers  of  the  common  law  cannot  but 
profit  by  having  uncovered  for  their  information  the  sources  and  history 
of  legal  institutions  in  the  lands  whence  their  forbears  emigrated  or  in 
which  a  contemporary  civilization  worked  out  its  social  institutions. 
That  is  the  significance  of  the  Continental  Legal  History  Series. 

The  work  under  review  cannot  be  left  without  tribute  to  the  excellent 
introduction  of  Professor  Vinogradoff  or  without  adequate  expression 
of  appreciation  of  the  scholarly  performance  of  a  most  difficult  task  by 
the  translator,  Professor  Philbrick, 

Edwin  M.  Borchard. 

Formative  Influences  of  Leoat.  Dea'ELOpment.  Evolution  of  Law: 
Select  Readings  on  the  Origin  and  Development  of  Legal  Institutions, 
Vol.  III.  Compiled  by  Albert  Kocx)UREk  and  John  H.  Wigmore. 
Boston:     Little,  Brown  and  Company.     1918.    pp.  705, 

"Formative  Influences  of  Legal  Development"  is  the  third  volume 
in  a  series  on  the  evolution  of  law,  compiled  by  Professor  Kocourek  and 
Dean   Wigmore  of   Northwestern  University.     As  are  the  preceding 
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volumes  in  the  series,  it  is  a  symposium,  selected  from  the  writings 
of  American  and  foreign  authors,  legal  and  sociological,  and  like  all 
symposia,  it  sets  before  the  students  a  number  of  opinions  frequently 
more  or  less  conflicting,  as  influenced  by  the  particular  field  of  learning 
or  point  of  view  of  the  writer.  [For  instance,  Professor  Petrucci  of 
Madrid,  finds  the  origin  of  property  rights  in  the  instincts  of  plants 
and  animals,  p.  288,  ss,  while  Mr.  Edward  D.  Page  thinks  that  primitive 
fore-runners  of  property  rights  (among  birds  and  animals)  are  hardly 
more  than  an  assertion  of  the  right  to  defend  (food),  "for  there  is  no 
corresponding  duty  to  respect  the  rights  of  a  hoarder  or  builder  and 
therefore  no  complete  obligation",  p,  396.]  The  treatment  of  the  sub- 
ject is  very  wide.  It  deals  with  the  geophysic,  economic,  biologic, 
racial,  religious,  psychologic,  ix)litical  and  social  factors  of  legal 
evolution  and  gives  a  wide  selection  of  theories  as  to  its  process  from 
the  twenty-eight  methods  of  evolution  laid  down  by  M.  de  la  Grasserie 
to  Professor  Wigmore's  theory  of  planetary  evolution,  which  takes  into 
account  the  complicated  forces  turning  the  wheel  of  human  fate  now 
one  way,  now  another.  It  is  perhaps  natural  in  a  book  devoted  to  legal 
development  that  the  dynamic  rather  than  the  static  influences  on 
changes  in  the  law  should  be  stressed,  but  the  reader  should  not  lose 
sight  of  the  importance  of  the  need  for  security  as  opposed  to  the  need 
for  development  in  shaping  the  progress  of  the  law. 

The  evolution  of  the  law  is  proceeding  with  rapidity  at  the  present 
time.  Bentham,  perhaps  one  of  the  most  liberal  English  writers,  at 
the  end  of  the  eighteenth  century,  in  his  Principles  of  Legislation. 
dismissed  the  subject  of  master  and  servant  in  a  paragraph  as  a  subject 
of  free  contract,  not  of  legislation,  and  the  draftsmen  of  the  French 
Civil  Code  devoted  but  one  short  section  to  the  subject.  This  simple 
view  of  the  law  of  master  and  serv^ant  has  been  transformed  since  the 
middle  of  the  nineteenth  century  into  the  complicated  labor  law  of 
today.  It  is  only  necessary  to  note  the  great  change  in  the  law  of 
domestic  relations,  particularly  the  ix)sition  of  the  wife,  to  call  to  mind 
another  series  of  revolutionary  statutes  and  decisions,  which  perhaps, 
with  the  acquisition  of  the  vote  by  women,  will  be  decidedly  speeded 
up.  An  indication  of  what  may  come  about  is  the  change  in  the 
woman's  share  of  community  property  in  California  from  the  third, 
which,,  before  she  got  the  vote,  she  received  only  as  a  right  of  inheri- 
tance if  she  survived  her  husband,  to  the  half,  which  she  not  only  will 
get  as  her  own  on  his  death,  but  can  leave  by  will  if  she  dies  before  him, 
provided  the  people  approve  the  act  passed  by  the  legislature. 

If  a  fourth  volume  of  this  series  is  to  appear,  it  might  well  be  made 
up  of  selections  from  books  like  "Law  and  Opinion  in  England"  by 
Professor  Dicey;  Principles  of  Ame7'ican  Legislation"  by  Professor 
Freund,  and  "History  of  Labor  Legislation"  by  Commons  and  Andrews, 
showing  the  too  little  understood  process  of  the  evolution  of  the  law 
going  on  under  our  own  eyes,  and  the  factors  which  are  influencing  its 
course.  Evolution  of  the  law  since  the  Industrial  Revolution,  espe- 
cially since  the  right  to  vote  was  given  to  working  people,  and  more 
recently  to  women,  so  that  for  the  first  time  in  the  world's  history  a 
government  "of  the  people"  exists,  would  form  a  fitting  complement 
to  the  three  volumes  of  this  series  which  have  already  appeared.  Such 
a  book  would,  perhaps,  develop  an  interest  in  the  subject  in  many 
readers  which  would  lead  them  back  to  the  ancient  sources  which  are 
of  such  great  interest  and  importance  to  those  who  wish  to  understand 
both  sociological  and  legal  developments  of  today. 

J.  P.  Chamberlain. 


COLUMBIA 

LAW  REVIEW 

Vol.   XX  JUNE,    1920  No.  6 

THE  PROBLEM  OF  STATE  CONSTITUTIONAL 
CONSTRUCTION 

Courts  frequently  speak  of  questions  of  constitutionality  as 
if  they  settled  themselves  automatically.  Judge  Charlton  said  in 
an  early  Georgia  case:  "This  violation  of  a  constitutional  right 
ought  to  be  as  obvious  to  the  compiohension  of  every  one,  as  an 
axiomatic  truth;  as  that  the  parts  are  equal  to  the  whole. "^ 
Chancellor  Waties  of  South  Carolina  expressed  a  similar  view : 
"The  validity  of  a  law  ought  not,  then,  to  be  questioned,  unless 
it  is  so  obviously  repugnant  to  the  constitution,  that  when  pointed 
out  by  the  Judges,  all  men  of  sense  and  reflection  in  the  community 
may  perceive  the  repugnacy."-  Expressed  in  another  way,  it  has 
been  suggested  that  the  conflict  should  be  clear  if  the  statute  and 
the  constitution  are  put  side  by  side. 

But  no  question  of  construction  is  ever  as  simple  as  this,  and 
it  is  obvious  that  conflicts  between  statute  and  constitution  are  of 
this  character  in  but  a  small  number  of  cases.  In  fact,  courts 
during  recent  years  infrequently  make  such  statements,  although 
they  repeat  statements  made  in  an  earlier  period.  However,  most 
discussions  of  judicial  control  over  legislation  proceed  upon  the 
theory  that  courts  carry  out  a  policy  clearly  indicated  in  the 
constitutional  text. 

It  is  frequently  said  that  if  judicial  declarations  of  unconstitu- 
tionality are  unsatisfactory,  blame  should  be  attached  to  the  con- 
stitution and  not  to  the  court,  for,  it  is  urged,  the  people  have 
themselves  framed  the  constitution,  imposing  limitations  upon 
themselves  or  upon  their  representatives,  and  the  courts  merely 
enforce  the  limitations  so  imposed.     Some  judicial  decisions  are 

'Grimball  v.  Ross  (Ga.  1808)  T.  U.  P.  Charlton  175,  178. 
'Byrne  v.  Stewart  (S.  C.  1812)  3  De  S.  466,  477. 
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clearly  within  the  reasoning  of  this  argument.  But  in  much  the 
greater  number  of  cases,  the  result  reached  must  necessarily  depend 
in  large  part  upon  judicial  reasoning  applied  to  questions  not  solved 
merely  by  constitutional  texts.  For  these  cases,  to  say  that  the 
people  imposed  constitutional  limitations  upon  themselves  is  irrele- 
vant. The  question  is  whether  such  limitations  shall  be  judicially 
construed  in  one  manner  rather  than  another. 

There  are  few  constitutional  provisions  whose  violation  can  be 
determined  merely  from  a  comparison  of  texts.  In  some  cases 
the  issue  of  constitutionality  depends  upon  matters  of  record  inde- 
pendent of  the  statute.  In  others  the  determination  of  the  issue 
depends  neither  upon  matters  of  record  nor  upon  a  comparison  of 
constitutional  and  statutory  texts.  The  court  decides  the  case  upon 
the  basis  of  entirely  external  facts  brought  before  it  as  evidence  or 
of  which  it  will  take  judicial  notice. 

Xot  only  this,  but  in  constitutional  provisions  as  well  as  in 
statutes,  the  meaning  of  the  text  is  by  no  means  always  clear. 
Where  constitutions  use  words  that  have  a  definite  legal  signifi- 
cance, the  meaning  of  these  words  must  usually  be  sought  outside 
the  constitution,  in  the  general  legal  system,^  as  for  example,  in 
case  of  guaranties  of  contract  and  jury  trial,  and  in  provisions 
regarding  admiralty  jurisdiction;  but  even  in  these  cases,  what  the 
term  means  in  the  legal  system  may  not  be  clear,  or  the  meaning, 
if  clear,  may  be  expanded  or  contracted  by  judicial  interpretation. 
But  where  the  words  used  in  the  constitution  have  no  technical 
significance,  their  meaning  must  be  found  also  from  without  the 
instrument  itself*  (without  very  definite  guidance),  and  the  mean- 
ing given  to  such  words  is  necessarily  influenced  by  all  that  makes 
up  in  any  fundamental  way.  the  thoughts  of  those  who  are  to  find 
the  meaning. 

The  point  of  interpretation  involved  in  a  particular  case  may 
be  one  that  did  not  occur,  or  perhaps  that  could  not  have  occurred, 
to  the  framers  of  the  constitution.  A  constitutional  issue  which 
recently  presented  itself  in  Illinois  illustrates  this.  The  constitu- 
tion of  1870  provides  that  a  proposed  constitutional  amendment 
shall  be  submitted  to  the  electors  "at  the  next  election  of  members 
of  the  General  Assembly,"  and  shall  become  part  of  the  constitu- 

'See  1  Willoughby,  Constitutional  Law,  27  et  seq. 

^Occasionally  a  constitution  does  define  a  term  (as  does  the  Alabama 
constitution  of  1901,  Art.  110)  but  such  a  definition  is  so  broad  as  to 
reduce  little  the  discretionar\-  function  of  the  court.  A  striking  example 
of  this  -will  be  found  in  the  definition  of  the  word  "office"  by  Article  5, 
Section  24  of  the  Constitution  of  Illinois. 
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tion  "if  a  majority  of  the  electors  voting  at  said  election  shall  vote 
for"  the  proposal.  If  at  such  an  election  representatives  alone  were 
to  be  chosen,  this  language  would  be  perfectly  clear ;  but  the  con- 
stitution itself  provides  that  at  "said  election"  other  officers  shall 
be  chosen,  and  the  total  vote  for  other  officers  is  Hkely  to  be  higher 
than  that  for  members  of  the  house  of  representatives.  What  is 
a  "majority  of  the  electors  voting  at  said  election  ?"  Is  it  a  majority 
of  those  voting  for  representatives  or  a  majority  of  the  highest 
number  voting  for  any  office,  if  there  is  a  higher  vote  for  other 
offices  than  that  of  representatives?  The  question  becomes  impor- 
tant because  the  highest  vote  is  apt  to  be  for  other  offices  than 
that  of  representative.  How  shall  this  issue  be  decided?  Accord- 
ing to  rules  of  constitutional  construction,  light  should  be  sought 
from  the  intention  of  the  framers  if  expressed,  from  the  previous 
constitution  if  any  change  therefrom  has  been  made,  and  from  an 
examination  of  the  constitution  as  a  whole.  But  when  this  is  done, 
the  evidence  is  equally  as  indecisive  as  the  text  itself.  In  fact,  the 
constitutional  language  would  have  made  little,  if  any,  difficulty 
before  the  adoption  (by  legislation)  of  the  official  ballot  in  1891. 
In  deciding  this  issue,  is  the  court  enforcing  any  clear  purpose 
of  the  framers  of  the  constitution?  Clearly  not.  The  opinion  of 
the  court  weighs  the  various  issues  involved,  but  a  decision  may 
well  be  either  way,  and  the  judges  (just  as  everybody  else  in  the 
community)  make  up  their  minds  largely  upon  the  basis  of  their 
opinion  of  the  desirability  of  having  a  constitution  substantially 
impossible  to  amend,  or  of  having  it  a  little  more  flexible.' 

It  is  true  of  constitutions,  as  well  as  of  statutes,  that  "it  is 
with  the  meaning  declared  by  the  courts,  and  with  no  other  mean- 
ing, that  they  are  imposed  upon  the  community  as  law."*  Inasmuch 
as  a  constitution  is  a  briefer  and  more  general  document  than  a 
statute,  the  share  of  the  court  in  moulding  the  constitution  by 
interpretation  is  proportionately  greater.  Under  a  judicially 
enforcible  written  constitution  it  is  not  merely  the  terms  of  the 
constitution  that  limit  legislative  action.  Through  such  an 
organization  two  series  of  limitations  are  in  eiTect  set  up:  (a)  the 
written  instrument;  (h)  the  judicial  interpretations  drawn  from 
that  instrument.'^     With  the  increased  complexity  of   state  con- 

'People  V.  Stevenson  ("191")  281  111.  17,  117  X.  E.  747.  See  discussion 
in  Tecumseh  National  Bank  v.  Saunders  (1897)  51  Neb.  801,  71  N.  W. 
779;  and  State  ex  rel.  v.  Foraker  (1889)  46  Ohio  St.  677,  23  N.  E.  491. 

'Gray,  Nature  and  Sources  of  Law,  p.  162. 

^See  Prof.  Ernst  Freund  in  Publications  of  the  Academy  of  Political 
Science.  Vol.  V   (1914),  p.  100. 
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stitutions,  the  second  set  of  limitations  has  become  equally  as 
important  as  the  first.  A  large  number  of  cases  in  which  statutes 
are  declared  invalid  are  based  not  upon  the  words  of  a  constitu- 
tional provision,  but  upon  implications  from  the  constitutional  text, 
and  such  implications  are  sometimes  remote.® 

Some  constitutional  limitations  are  much  more  definite  than 
others  and  give  little  opportunity  for  judicial  interpretation. 
Others  are  broader  and  leave  great  freedom  in  this  respect.  No 
really  satisfactory  classification  of  constitutional  provisions  can 
be  made,  but  with  regard  to  freedom  of  judicial  interpretation  they 
may  be  roughly  grouped  into  four  classes : 

(1)  Narrow  and  definite  constitutional  provisions,  presenting 
an  objective  standard,  capable  of  application  by  a  court  without 
any  great  discretion  as  to  the  interpretation  or  the  extent  of  the 
limitation.  A  good  many  limitations  relating  to  the  form  of 
legislative  action  or  to  specific  prohibitions  upon  certain  kinds  of 
legislation  fall  within  this  class.  Of  formal  requirements,  the 
Alabama  provisions  as  to  notice  of  special  legislation  (with  the 
command  to  the  court  to  test  compliance  by  an  examination  of  the 
legislative  journals)  may  be  cited;  and  also  the  constitutional 
prescription  of  the  form  of  enacting  clause. 

Yet,  where  the  requirement  is  one  purely  of  form,  the  courts 
oftentimes  introduce  through  a  liberal  view  an  element  of 
indefiniteness  by  saying  that  substantial  compliance  is  sufficient, 
and  what  is  substantial  is  a  matter  of  individual  judgment.  No 
state  constitutional  provisions  are  more  definite  than  those  pre- 
scribing the  precise  words  of  legislative  enacting  clauses  and  of  the 
forms  of  judicial  process;  yet  the  more  general  view  of  the  courts 
is  that  a  completely  literal  compliance  is  not  essential,  and  the 
opposite  view  taken  by  the  Supreme  Court  of  Missouri  has  been 
subject  to  a  great  deal  of  criticism.®  Provisions  of  this  type  are 
definite  in  the  constitutional  language,  but  become  indefinite 
through  judicial  construction. 

A  constitutional  prohibition  of  legislative  divorces  also  sets  a 
definite  and  objective  test  of  legislative  action,  but  such  a  test  is 
often  absent  from  constitutional  restrictions  upon  private  or  special 
legislation  in  other  fields.  Provisions  not  in  form  prohibitory,  but 
having  to  do  with  governmental  structure,  may  also  impose 
definite  limitations,  as,  for  example,  if  a  constitution  expressly  says 

*For  a  further  discussion  of  implied  limitations,  see  an  article  by  the 
author,  29  Yale  Law  Journal  137. 

"State  V.  Campbell    (1908)   210  Mo.  202,  109  S.  W.  706. 
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that  a  court  shall  have  a  certain  jurisdiction,  and  expressly  or  by 
clear  implication  denies  it  other  powers.  A  definite  mathematical 
standard  is  sometimes  set,  as  in  the  senatorial  apportionment  provi- 
sion of  the  constitution  of  Illinois,  where  an  apportionment  ratio 
is  provided,  and  the  constitution  says  that  "no  district  shall  contain 
less  than  four-fifths  of  the  senatorial  ratio."  But  mathematical 
standards,  or  anything  approaching  them  in  definiteness,  are  neces- 
sarily rare. 

Limitations  derived  by  implication  from  express  constitutional 
provisions  are  oftentimes  definite  in  character,  but  frequently  they 
partake  of  the  character  of  the  express  limitations  from  which 
they  are  drawn.  And  it  is  easily  possible  to  exaggerate  the  definite- 
ness of  express  limitations,  for  some  of  those  that  on  their  face 
appear  most  definite  have  had  drawn  from  them  implications  of  a 
broad  and  indefinite  character. 

Closely  related  to  the  narrow  and  definite  provisions  grouped 
in  this  first  class,  are  constitutional  provisions  which  have  at  the 
beginning  an  element  of  indefiniteness  biit  which  necessarily  become 
definite  by  virtue  of  judicial  action.  That  is,  such  a  provision  raises 
a  definite  issue  of  construction  which  must  be  decided  one  way 
or  the  other  and  whose  decision  necessarily  makes  the  meaning 
of  the  provisions  definite  for  the  future,  so  long  as  the  view  of 
the  court  is  unchanged.  Here,  for  example,  would  fall  the 
Illinois  provision  regarding  the  popular  vote  required  for  the 
amendment  of  the  constitution. 

(2)  Limitations  broad  in  character,  but  still  definite,  and  pre- 
senting something  of  an  objective  standard  by  which  to  test  the 
validity  of  legislation.  In  this  class  come  the  provision  in  the 
constitution  of  the  United  States  that  no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts,  and  the  provisions  in  state 
and  federal  constitutions  that  accused  persons  shall  be  entitled  to 
trial  by  jury.  Here  terms  are  used  which  have  a  fairly  definite 
meaning  in  a  legal  system,  and  the  court  in  applying  the  limitations 
is  guided  by  language  which  states  a  legal  principle,  although  there 
is  still  a  wide  range  of  discretion  in  the  interpretation  and  applica- 
tion of  that  principle.  Provisions  of  this  character,  although  in- 
volving elements  of  indefiniteness,  tend  to  obtain  more  definite 
meaning  through  judicial  action. 

(3)  Limitations  narrow  in  character  but  so  indefinite  that  they 
do  not  present  an  objective  standard  by  which  the  validity  of 
legislation  may  be  tested. 
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One  of  the  most  important  illustrations  of  this  class  of  limita- 
tions is  that  providing  that  no  bill  "shall  contain  more  than  one 
subject,  which  shall  be  expressed  (or  clearly  expressed)  in  its 
title."  Flagrant  violations  of  this  requirement  may,  of  course,  be 
apparent,  but  no  test  of  violation  is  laid  down  by  the  provision 
itself  and  none  has  been  developed  by  judicial  action.  This  situa- 
tion is  well  summed  up  in  a  statement  of  the  Missouri  Supreme 
Court :  "No  definite  rule  to  test  the  sufficiency  of  titles  of  enact- 
ments has  yet  been  formulated.  Each  case  must  be  adjudicated 
upon  the  special  facts  it  exhibits,  having  regard  to  the  cogent  reasons 
of  public  policy  which  led  to  the  adoption  of  the  constitutional 
provision. "^°  The  greater  number  of  cases  regarding  subject  and 
title  have  been  liberal,  but  as  is  the  case  with  other  limitations 
containing  nothing  of  precise  standard,  many  decisions  make 
difficulty.  Of  the  more  than  four  hundred  and  fifty  cases  in  which 
state  statutes  have  been  declared  unconstitutional  on  the  basis  of 
such  provisions,  there  are  certainly  one  in  ten  in  which  the  con- 
trary result  could  have  easily  been  reached.  Some  of  the  decisions 
have  been  so  lacking  in  consistency  that  one  is  led  to  think  that 
the  court  decided  to  defeat  a  law  and  preferred  to  base  its  decision 
upon  an  untenable  title  ground  rather  than  upon  the  merits  of  the 
larger  issue  involved. ^^ 

In  the  provisions  just  discussed,  uncertainty  and  absence  of 
standard  are  to  some  extent  inherent  in  the  requirement  itself.  It 
is  otherwise  with  a  constitutional  requirement  that  "no  law  shall  be 
revived  or  amended  by  reference  to  its  title  only,  but  the  law 
revived  or  the  section  amended,  shall  be  inserted  at  length  in  the 
new  act."    Here   is  an  apparently  definite   and   precise    standard 

'"State  ex  rel.  Kansas  City  Park  District  v.  County  Court  (1890)  102 
Mo.  531,  537,  15  S.  W.  79.  See  also  the  clear  statement  to  the  same  effect, 
in  State  v.  Great  Western  Coffee  and  Tea  Co.  (1903)  171  Mo.  634,  640, 
71  S.  \V.  1011. 

"It  seems  impossible  to  find  any  other  intelligible  basis  for  State  v. 
Ferguson  (1900)  104  La.  249,  28  So.  917.  See  also  State  ex  rel.  Day  v. 
Hanson  (1904)  93  Minn.  178,  100  N.  W.  1124.  For  a  view  against  putting 
substance  and  penalty  under  the  same  title,  see  State  ex  rel.  Henrj-^  v. 
McDonald  (1901)  25  Wash.  122,  64  Pac.  912  and  Board  v.  Whelen  (1901) 
28  Colo.  435,  65  Pac.  38.  Where  the  court  desires  to  reach  such  a  result, 
casuistry  may  make  two  subjects  where  there  appears  to  be  but  one.  See 
Grosvenor  v.  Duffy  (1899)  121  Mich.  220,  80  N.  W.  19;  Milne  v.  People 
(1906)  224  111.  125,  79  N.  E.  631;  Dennison  v.  Illinois  Central  R.  R.  Co. 
(1912)  131  La.  94,  59  So.  26;  State  v.  LevT  (1915)  76  Ore.  63,  147  Pac 
919.  For  the  question  of  more  than  one  subject  in  constitutional  amend- 
ments, see  State  v.  Powell  (1900)  77  Miss.  543,  27  So.  927;  modified  by 
State  V.  Jones  (1913)  106  Miss.  522,  64  So.  241.  Other  cases  upon  this 
subject  are  cited  and  discussed  in  my  Revision  and  Amendment  of  State 
Constitutions,   178-183. 
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applied  to  the  express  amendment  of  previous  acts  of  legislation. 
However,  by  judicial  construction  in  Illinois  and  Nebraska,  it  is 
held  that  this  rule  applies  to  an  independent  act  of  the  legislature 
dealing  with  a  subject  dealt  with  by  previous  legislation,  and  in- 
complete unless  read  in  the  light  of  such  previous  legislation.  The 
act  is  unconstitutional  because  of  such  previous  legislation  not  in 
terms  referred  to,  and  whose  amendment  was  perhaps  not  intended. 
A  definite  and  precise  requirement  thus  becomes  by  construction  a 
requirement,  compliance  with  which  can  be  determined  only  after 
judicial  action  in  each  case  presented;  for  whether  a  later  act  is 
sufficiently  complete  to  stand  by  itself  independently  of  earlier 
legislation  upon  the  particular  subject  is  necessarily  a  matter  of 
personal  opinion  upon  the  facts  of  the  particular  case.^^ 

A  constitutional  inhibition  of  "cruel  and  unusual  punishments" 
should  also  possibly  be  classed  here.  Two  elements  of  indefinite- 
ness  present  themselves  in  connection  with  this  provision:  (a)  If 
the  inhibition  limits  itself  merely  to  the  character  of  the  penalty, 
change  in  its  content  may  come  with  change  of  general  view  as  to 
what  manner  of  punishment  is  cruel  and  unusual.  Justice  McKenna 
has  said :  "The  clause  of  the  Constitution  in  the  opinion  of  the 
learned  commentators  may  be  therefore  progressive,  and  is  not 
fastened  to  the  obsolete  but  may  acquire  meaning  as  public  opinion 
becomes  enlightened  by  a  humane  justice. "^^  (&)  But  a  much 
greater  degree  of  indefiniteness  is  introduced  when  a  court  extends 
the  prohibition  from  one  against  punishments  cruel  in  form  to  one 
against  punishments  which,  in  the  opinion  of  the  court,  are  dis- 
proportionate to  the  offense.  The  nature  of  this  extension  clearly 
appears  from  the  assertion  of  Chief  Justice  White  as  to  the  effect 
of  the  majority  view  in  the  Weems  case  '}* 

"That  the  cruel  and  unusual  punishment  clause  does  not  merely 
limit  the  legislative  power  to  fix  the  punishment  for  crime  by 
excepting  out  of  that  authority  the  right  to  impose  bodily  punish- 
ments of  a  cruel  kind,  in  the  strict  acceptation  of  those  terms,  but 
limits  the  legislative  discretion  in  determining  to  what  degree  of 
severity  an  appropriate  auc'  jsual  mode  of  punishment  may  in  a 
particular  case  be  inflicted,  and  therefore  endows  the  courts  with 
the  right  to  supervise  the  exercise  of  legislative  discretion  as  to  the 
adequacy  of  punishment,  even  although  resort  is  had  only  to  author- 

"Ernst  Freund,   Supplemental   Acts — A  Chapter  in  Constitutional  Con- 
:  action,  8  Illinois  Law  Review   (1914)   507. 

^nVeems  v.  United  States  (1910)  217  U.  S.  349,  378,  30  Sup.  Ct.  544. 

^*Ib{d.,  at  p.  387.     See  opinions  in  this  case  for  a   full  discussion  of 
authorities. 
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ized  kinds  of  punishment,  thereby  endowing  the  courts  with  the 
power  to  refuse  to  enforce  laws  punishing  crime  if  in  the  judicial 
judgment  the  legislative  branch  of  the  Government  has  prescribed 
a  too  severe  punishment." 

Within  this  class  of  narrow  but  indefinite  provisions  would  also 
come  a  number  of  the  restrictions  upon  local  and  special  legisla- 
tion, as  applied  by  the  courts.  In  some  cases  decisions  of  courts 
upon  such  provisions  are  based  upon  particular  facts  to  such  an 
extent  that  they  fall  within  the  condemnation  expressed  by  Chief 
Justice  Paxson  in  a  dissenting  opinion : 

"I  am  unable  to  see  that  the  opinion  of  the  majority  of  the 
court  furnishes  any  fixed  rule  by  which  such  legislation  can  be 
measured  in  the  future.  This  particular  case  is  decided,  but  if  it 
furnishes  any  rule  by  which  a  lawyer  can  safely  advise  his  clients 
in  reference  to  future  legislation,  unless  upon  precisely  similar 
facts,  I  fail  to  see  it."^= 

But  in  the  greater  niunber  of  cases  the  difficulty  is  rather  one 
which  comes  from  the  extension  of  the  limitation  through  a  broad 
definition  of  special  legislation.^®  Two  recent  Pennsylvania  cases 
are  directly  in  point.  In  one  a  general  mechanic's  lien  law  was 
held  to  be  forbidden  by  a  prohibition  of  special  legislation  "provid- 
ing or  changing  methods  for  the  collection  of  debts  or  the  enforcing 
of  judgments" ;"  in  the  other  a  general  act  "to  regulate  the  hours 
of  mechanics,  workingmen  and  laborers  in  the  employ  of  the  state  or 
municipal  corporations  therein,  or  otherwise  engaged  in  public 
works,"  was  held  to  be  a  special  law  "regulating  labor,  trade,  mining 
or  manufacturing."^^  Decisions  in  both  cases  were  by  a  unanimous 
court. 

A  recent  Nebraska  statute  which  appeared  to  be  an  effort  to 
meet  generally  abuses  with  reference  to  salary  and  chattel  loans 
was  held  invalid  as  a  special  law  regulating  the  rate  of  interest.^^ 
In  Maryland  there  is  a  constitutional  provision  that  "the  legal  rate 
of  interest  shall  be  six  per  cent,  per  annum ;  unless  otherwise  pro- 
vided for  by  the  general  assembly;"  this  was  held  impliedly  to 

"Ruan  Street  (1890)   132  Pa.  257,  284,  19  Atl.  219. 

"Even  where  the  constitution  expressly  defines  the  term,  difficulty 
does  not  disappear.  See  State  ex  rel.  Attorney  General  v.  Sayre  (1904) 
142  Ala.  641,  39  So.  240. 

"Henry  Taylor  Lumber  Co.  v.  Carnegie  Institute  (1909)  225  Pa.  486, 
74  Atl.  357. 

"Commonwealth  v.  Casey  (1911)  231  Pa.  170,  80  Atl.  78. 

"Althaus  V.  State  (1913)  94  Neb.  780,  144,  N.  W.  799. 
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authorize  only  the  passage  of  a  general  law,  and  to  forbid  a  law 
general  in  character  permitting  building  associations  to  charge  a 
higher  rate  than  that  fixed  for  other  cases. ^°  The  settlement  of  the 
same  issue  was  not  so  simple  in  Mississippi,  although  the  constitu- 
tion of  that  state  expressly  forbade  special  laws  fixing  the  rate 
of  interest.  The  court  first  held  unanimously  that  legislation  for 
building  associations  was  special  and  improper;  and  then  unani- 
mously (through  the  same  judge)  that  it  was  not  special,  but 
general  legislation  under  a  proper  classification.-^ 

Although  it  more  properly  belongs  under  the  fourth  class  of 
limitations,  reference  may  here  be  appropriately  made  to  the  Illinois 
prohibition  against  local  or  special  laws  "granting  to  any  corpora- 
tion, association  or  individual  any  special  or  exclusive  privilege, 
immunity  or  franchise  whatever."  The  Illinois  Supreme  Court 
says:  "By  that  provision  of  our  constitution  a  guaranty  is  given 
that  all  valid  enactments  of  the  legislature  shall  be  uniform  in 
their  operation  upon  persons  and  property,  and  by  it  all  citizens 
are  assured  the  equal  protection  of  the  laws  of  the  State. "^^ 

The  discussion  just  preceding  relates  to  constitutional  provi- 
sions which  obtain  much  of  their  indefiniteness  from  judicial  con- 
struction. Indefiniteness  and  broadness  within  the  constitutional 
provisions  themselves  are  found  where  there  is  a  requirement  that 
no  special  or  local  law  be  enacted  where  a  general  law  can  be  made 
applicable,  with  a  proviso  that  whether  a  general  law  can  be  made 
applicable  shall  be  a  judicial  question.-^  Here,  by  express  language, 
the  court  is  given  supervision  over  a  question  of  legislative  policy. 
Supervision  over  legislation  in  general  may,  under  such  a  provi- 
sion, be  very  broad  if  courts  regard  legislation  as  special  with 
whose  classification  they  do  not  agree. ^* 

Practically  all  of  the  provisions  grouped  in  this  third  class  do 

""Citizens'   Security  and  Land  Co.  v.  Uhler   (1878)   48  Md.  455. 

-'Halsell  V.  Merchants  Union  Insurance  Co.  (1913)  105  Miss.  268,  62 
So.  235-645. 

^Jones  V.  Chicago,  R.  I.  &  P.  Ry.  Co.  (1907)  231  111.  302.  306,  83  N.  E. 
215.  See  also  People  v.  Wilcox  (1908)  237  111.  421,  424,  86  N.  E.  672.  To 
some  extent  the  same  result  may  be  obtained  in  Kentucky  under  a  pro- 
vision that  "no  grant  of  exclusive,  separate,  public  emoluments  or  privileges 
shall  be  made  to  any  man  or  set  of  men  except  in  consideration  of  public 
services."  Louisville  Ry.  Co.  v.  Protective  Association  (1913)  151  Ky. 
644.  152  S.  W.  799. 

^Missouri,  Minnesota,  Kansas,  Michigan.  Without  such  a  proviso  a 
similar  result  is  reached  by  judicial  construction  in  Carolina. 

"See  F.  E.  Merrills,  Some  Aspects  of  Judicial  Control  over  Special 
and  Local  Legislation,  47  American  Law  Rev.   (1913)   351. 
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not  obtain  added  definiteness  by  judicial  construction,  but  after 
years  of  judicial  action  the  result  of  their  application  remains  as 
uncertain  as  in  the  beginning.  Decisions  in  this  field  are  not,  and 
to  a  great  extent  cannot,  be  based  upon  principle,  but  are  as  variable 
as  are  the  facts  of  each  case  presented  to  the  court. 

(4)  To  a  fourth  class  may  be  assigned  restrictions,  both  broad 
in  scope  and  indefinite  in  character,  neither  limiting  themselves  to  a 
control  of  definite  types  of  legislative  action,  nor  presenting  an 
objective  standard  by  which  to  test  the  validity  of  legislation.  They 
are  indefinite  provisions  limiting  the  whole  range  of  legislative 
power.  Here  comes  the  provision  that  "no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law,"  as  it  has 
been  generally  applied  at  least  since  1885 ;  and  here  also  must  be 
put  the  provision  that  "no  person  shall  be  denied  the  equal  protec- 
tion of  the  laws."  Broad  limitations  upon  local  and  special  legisla- 
tion have  in  some  cases,  through  judicial  construction,  an  equally 
wide  application ;  and  other  principles,  such  as  those  with  respect 
to  separation  of  powers  and  eminent  domain,  have  at  times  been 
interpreted  in  such  a  manner  as  to  fall  into  this  class. 

The  purpose  of  this  classification  is  merely  to  suggest  general 
distinctions ;  not  to  indicate  that  there  are  any  hard  and  fast  lines 
of  division,  for  there  are  no  such  lines.  Within  the  field  of  special 
legislation,  for  example,  limitations  within  any  one  state  may  fall 
into  each  of  the  four  classes.  In  a  provision  dealing  entirely  with 
the  same  subject,  some  parts  may  fall  into  one  class,  and  other  parts 
into  another.  For  example,  with  respect  to  apportionment,  the 
requirement  that  county  lines  shall  not  be  crossed  falls  into  the 
first  class ;  the  requirement  that  districts  "contain  as  nearly  as 
practicable  an  equal  number  of  inhabitants"  falls  into  the  third  class. 
Identical  provisions  in  two  different  states  may,  when  reinforced 
by  judicial  construction,  fall  into  different  classes,  as  is  the  case, 
for  example,  with  the  requirement  that  no  law  be  amended  by 
reference  to  its  title  only. 

The  suggested  classification  is  one  based  primarily  upon  the 
latitude  permitted  to  judicial  interpretation  of  different  types  of 
constitutional  provisions.  This  does  not  necessarily  mean  a  less 
degree  of  judicial  discretion  in  deciding  a  case  within  some  of  the 
narrower  provisions,  for  in  few  cases  are  the  results  of  an  auto- 
matic character,  but  it  does  mean  that  the  discretion  is  exercised 
as  to  a  narrower  issue.  Compare  for  example,  the  illustration 
already  given  as  to  the  amendment  of  the  Illinois  constitution  with 
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a  broad  issue  as  to  constitutionality  under  due  process  of  law. 
The  court  in  either  has  the  discretion  to  decide  the  case  one  way 
or  the  other.  Deciding  the  case  under  the  amending  clause  gives 
a  definite  interpretation  to  a  narrow  but  previously  uncertain  provi- 
sion. Deciding  the  case  as  to  due  process  decides  the  issue  but 
leaves  the  constitutional  test  as  indefinite  as  ever;  and  the  same 
statement  holds  generally  as  to  decisions  based  upon  title  require- 
ments. 

Constitutional  provisions  apparently  definite  in  character,  often 
make  difficulty  and  cause  sharp  differences  of  opinion  within  a 
court,'^'  or  form  the  basis  for  quibbles  of  a  thoroughly  unsatis- 
factory character.^®  Reversals  of  view  in  such  cases  are  by  no 
means  uncommon.  Provisions  of  a  really  clear  and  definite  char- 
acter (and  whose  meaning  has  not  been  extended  by  construction) 
do  not  present  great  difficulty;  for  the  legislature  is  able  to  know 
by  what  it  is  bound,  and  the  court's  function  is  reduced  to  a  mini- 
mum in  case  of  legislative  violation.  The  real  problem  presents 
itself  with  respect  to  those  provisions  aflfording  a  wide  latitude  of 
judgment  in  judicial  application;  and  the  most  serious  difficulty  is 
with  the  provisions  upon  which  decisions  merely  settle  the  specific 
issue  presented,  without  afiFording  standards  for  future  legislative 
conduct  and  future  judicial  guidance. 

Constitutional  provisions  have  been  the  subject  of  judicial  con- 
struction in  the  United  States  for  nearly  a  hundred  and  fifty  years. 
Some  have  acquired  by  this  process  a  more  definite  meaning.  But 
new  provisions  have  been  constantly  added,  especially  to  state  con- 
stitutions, and  judicial  application,  even  though  often  repeated,  has 
not  by  any  means  always  resulted  in  marking  sharply  the  limits  of 
constitutional  requirements.  Some  of  the  requirements  are  them- 
selves incapable  of  clear  delimitation ;  others,  as  for  example,  due 
process  of  law,  the  courts  have  preferred  not  to  define.  A  refusal 
to  define  broad  limitations  has  maintained  a  desirable  flexibility  in 
our  constitutional  system,  and  has  permitted  the  courts  the  more 
readily  to  change  in  order  to  meet  new  conditions.  Constitutional 
progress  in  the  United  States  may  to  a  large  extent  be  traced 
in  the  distinguishing,  limiting  or  reversal  of  previous  decisions. 
But  American  constitutional  law  (especially  state  constitutional 
law)  has  for  these  reasons  had  a  casual  and  haphazard  appearance; 

*See  Commonwealth,  ex  rel.  v.  Hyneman  (1913)  242  Pa.  244,  88  Atl. 
1015. 

"See  People  ex  rel.  v  McCormick  (1914)  261  111.  413,  103  N.  E.  1053; 
Rourke  v.  Holmes  Street  Railway  Co.   (1914)  257  Mo.  555,  166  S.  W.  Z12. 
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and  state  legislatures  have  labored  and  continue  to  labor  under  the 
burden  of  having  to  comply  with  constitutional  limitations  whose 
mean'  ig  is  to  be  announced  only  after  the  legislature  has  acted. 

The  general  tendency  of  judicial  construction  has  been  to  expand 
and  broaden  state  constitutional  limitations  rather  than  to  narrow 
them  and  make  them  more  definite.  This  certainly  has  been  true 
of  some  of  the  more  important  limitations,  such  as  due  process  of 
law.  In  general  this  is  a  development  that  was  to  have  been 
expected.  Those  seeking  to  protect  rights  which  they  assert,  urge 
the  widest  interpretation  of  clauses  upon  which  such  protection  may 
be  based.  Argiunents  for  wide  interpretation  will  be  presented 
constantly  and  persistently  by  counsel,  and  some  of  the  cases  in 
which  the  arguments  are  presented  will  be  ones  in  which  need 
seems  to  exist  for  wider  protection  then  that  previously  afforded. 
Opposition  will  not  be  so  persistent,  and  an  affirmative  plan  has  all 
the  advantage  over  a  mere  negative  opposition.  Before  1845  the 
contest  of  the  validity  of  legislation  was  still  an  unusual  thing,  and 
during  the  ten  years  following  this  date  a  number  of  courts 
expressed  their  disapproval  of  the  effort  to  test  the  constitutionality 
of  almost  every  piece  of  new  legislation;  but  the  inevitable  result 
was  that  the  courts  soon  adjusted  themselves  without  difficulty  to 
the  task  of  passing  upon  issues  so  presented.  A  result  similarly 
successful  came  from  the  eftort  to  extend  through  judicial  action 
the  protection  accorded  by  "due  process  of  law." 

"Due  process  of  law,"  however,  was  not  necessary  to  the 
development  of  broad  judicial  protection.  Had  such  a  clause  not 
existed,  our  constitutional  development  would  perhaps  not  have 
been  materially  different.  "Due  process"  has  come  to  be  both 
the  symbol  and  the  container  of  broad  and  indefinite  protection. 
Much  of  what  now  forms  the  content  of  "due  process  of  law"  was 
developed  in  some  states  through  the  principle  of  separation  of 
powers  (including  therein  the  principle  that  the  legislative  power 
was  an  inherently  limited  power)  ;  and  other  clauses  than  due 
process  would  easily  have  served  the  same  purpose.  If  we  were  to 
abolish  today  the  "due  process"  limitations  upon  the  states  in  both 
national  and  state  constitutions,  the  state  courts  would  be  at  no 
loss  to  find  similar  broad  protection  in  the  state  constitutions  them- 
selves (either  in  limitations  upon  special  legislation  or  elsewhere)  ; 
and  if,  as  is  probably  the  case,  the  demand  for  such  protection  is 
stronger  than  that  for  its  withdrawal,  the  courts  would  actually 
find  that  protection ;  and  the  net  result  be  merely  a  change  of  the 
name  under  which  the  protection  is  afforded. 
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There  has  been  a  great  deal  of  discussion  in  recent  years  regard- 
ing the  extent  of  discretion  to  be  permitted  to  judges  in  interpreting 
statutes,  and  the  more  important  literature  upon  this  subject  in 
continental  Europe  has  recently  been  made  available  in  English 
translation.-^  Perhaps  state  constitutional  construction  forms  the 
most  important  illustration  of  the  relation  between  legislation  and 
judicial  construction  in  this  country.  State  constitutional  construc- 
tion differs  from  statutory  construction  in  two  respects :  (a)  State 
constitutional  law  is  in  theory  at  least  enacted  or  codified  law,  not 
supplemented  by  a  set  of  principles  of  common  law.  That  is,  all 
the  constitutional  law  for  the  state  is  in  theory  to  be  found  within 
the  limits  of  a  single  document. 

(b)  State  constitutional  law  is  primarily  a  body  of  law  dealing 
with  limitations  upon  legislative  bodies,  and  if  there  is  no  limita- 
tion in  the  text,  the  theory  is  that  the  legislature  is  free  to  act.  In 
order  to  settle  controversies  between  private  parties,  courts  must 
in  the  field  of  private  law  find  a  rule  upon  which  to  decide  the  case, 
and  cannot  evade  decision  because  no  rule  already  exists  in  statute 
or  common  law.  Every  decision  against  legislative  power  upon  the 
basis  of  a  state  constitution  presupposes  a  provision  in  the  text 
itself,  and  if  there  is  no  such  provision,  power  must  in  theory 
belong  to  the  legislative  body.  That  is,  no  necessity  rests  upon  the 
court  to  develop  new  principles  of  law  in  order  to  settle  the  case 
before  it. 

Yet,  it  is  with  respect  to  state  constitutions  that  courts  have 
shown  perhaps  the  greatest  latitude  of  construction,  and  in  such 
construction  they  have  not  been  guided  by  the  theory  that  every 
possible  presumption  is  to  be  indulged  in  favor  of  the  validity  of 
legislative  action,  although  this  theory  is  still  announced.  Con- 
structions of  state  constitutions  have  in  the  main  been  restrictive 
of  legislative  power.  They  have  been  primarily  responsible  for  the 
insertion  into  state  constitutions  within  recent  years  of  a  large  mass 
of  social  and  labor  legislation ;  but  provisions  inserted  into  a  con- 
stitution in  order  to  relieve  from  the  operation  of  previous  decisions 
become  themselves  in  turn  subject  to  a  restrictive  interpretation. 

Judicial  construction  is  an  essential  element  of  our  system  of 
written  constitutions,  under  which  the  courts  have  power  to  declare 
laws  unconstitutional.  But  the  theory  that  state  constitutional  law 
is  merely  a  body  of  enacted  or  codified  law  is,  of  course,  not  true 
to  fact.    The  state  constitution  is  primarily  a  set  of  limitations,  but 

^Modern  Legal  Philosophy  Series,  Vol.  IX,  Science  of  Legal  Method. 
Boston,   1917. 


648  COLUMBIA  LAW  REVIEW 

it  is  for  the  court  to  determine  what  are  the  limitations,  and  in 
such  determination  judges  are  influenced  by  the  same  factors  which 
control  other  human  beings. 

Xo  document  is  intended  to  apply  merely  to  phenomena  existing 
at  the  time  it  was  adopted,  and  could  not  be  so  applied,  because  a 
court  cannot  project  itself  back  to  the  precise  content  of  the  words 
at  the  time  the  document  was  framed.^®  A  state  constitution  is  a 
document  framed  for  the  future.  But  how  does  the  content  of 
words  change  and  who  is  to  determine  or  register  the  change  ? 

The  f  ramers  of  a  constitution  cannot  know  of  such  changes,  nor 
can  it  be  known  what  they  would  have  done  under  changed  condi- 
tions. The  intent  of  the  framers  is  often  appealed  to  by  the  courts, 
but  plays  little  or  no  part  in  the  decisions  reached.  In  the  first  place, 
their  intent  can  ordinarily  not  be  determined.  Debates  do  not 
ordinarily  indicate  the  actual  intent  of  those  who  voted  for  a 
proposal  in  deliberative  bodies  or  in  popular  elections,  although 
the  evidence  of  debates  is  sometimes  almost  conclusive  of  the  intent. 
They  are  normally  used  only  when  they  support  a  view  already 
determined  upon  by  a  court,  and  are  dismissed  as  of  little  weight 
when  opposed  to  the  desired  view.  There  may  be  some  value,  for 
purposes  of  construction,  in  explanatory  statements  regarding  each 
proposed  change  in  an  existing  constitutional  system,  such  as  were 
employed  by  the  constitutional  conventions  of  Michigan  in  1908  and 
of  Ohio  in  1912. 

Constitutions  are  not  always  carefully  framed,  and  frequently 
contain  several  statements  about  the  same  matter,  with  slight  varia- 
tions in  language.  Such  variations  are  as  often  as  not  due  to 
mere  human  carelessness,  but  courts  when  they  desire  to  do  so,  say 
that  in  so  solemn  a  document  variations  must  have  been  intended 
to  carry  a  varied  meaning.  When  the  other  result  is  desired,  such 
variations  are  said  to  be  purely  immaterial  and  accidental.^® 

There  are  no  real  rules  of  constitutional  construction,  but  merely 
a  set  of  vague  and  contradictory  maxims,  each  of  which  may  be 
applied  as  the  court  sees  fat.     When  rules  of  construction  are 

^Xo  efiFort  is  made  in  this  paper  to  indicate  the  extent  to  which  the 
problems  of  state  constitutional  construction  differ  from  those  of  federal 
constitutional  construction,  but  it  should  be  noted  that  the  federal  legis- 
lative powers  would  be  practically  destroyed  by  a  limitation  of  terms  to 
their  content  at  the  time  the  United  States  constitution  was  framed,  whereas 
the  same  plan  if  applied  to  state  constitutional  construction  might  actually 
result  in  a  larger  degree  of  state  legislative  power. 

''Compare,  for  example,  the  highly  technical  view  of  People  ex  rel.  v. 
McCormick,  supra,  footnote  26  with  the  broader  view  in  Forman  v.  People 
(1904)  209  111.  567.  71  N.  E.  35. 
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appealed  to,  they  are  employed  ordinarily  not  as  a  means  of  reach- 
ing a  conclusion  but  in  order  to  support  a  conclusion  already 
arrived  at.  Even  if  rules  of  construction  existed,  they  would  not 
be  of  value  with  respect  to  constitutional  provisions  which  lay  down 
no  legal  principle  but  depend  in  their  application  upon  the  varying 
facts  of  each  new  case. 

State  constitutions  use:  (a)  terms  of  an  existing  legal  system 
whose  meaning  in  that  system  is  more  or  less  definite,  and  also  (&) 
terms  which  have  no  definite  meaning  but  to  which  some  content 
may  be  given  by  judicial  construction.  In  state  constitutional  con- 
struction, it  is  the  function  of  the  court  to  decide  the  case  before  it, 
and  by  such  decision  to  make  clearer  the  meaning  of  the  constitu- 
tion for  the  future.  The  terms  used  in  the  constitution  must  be 
given  definite  application  to  particular  cases,  whether  in  such 
application  the  terms  themselves  are  rendered  more  definite  for 
future  cases  or  not.  So  far  as  broad  guaranties  of  individual 
right  are  concerned,  no  one  decision  can  add  much  of  certainty,  and 
such  broad  provisions  in  part  serve  their  purpose  by  remaining 
somewhat  indefinite  so  that  changes  of  judicial  view  may  more 
readily  be  made  to  meet  new  social  standards. 

But,  judicial  construction  fails  of  its  purpose  unless  it  makes 
more  certain  the  document  construed,  and  continued  indefiniteness 
in  the  terms  of  a  constitution  has  no  merit  in  itself,  even  if  there 
may  be  merit  in  a  refusal  to  define  broad  guaranties  of  individual 
right.  There  must  always  be  a  large  amount  of  judicial  discretion 
in  the  interpretation  of  a  state  constitution,  but  the  chief  difficulty 
with  state  constitutional  construction  is  that  there  is  too  free  a 
range  of  judicial  discretion.  Judges  like  other  human  beings  are 
influenced  by  the  equities  of  particular  cases.  Different  state  courts 
reach  different  results  as  to  substantially  identical  language.  The 
same  court  is  in  one  case  liberal  and  in  the  next  case  technical,  in 
order  to  reach  a  predetermined  result,  without  much  reference  to 
the  development  of  a  systematic  body  of  law.  In  the  judicial  con- 
struction of  state  constitutions  there  is  too  little  guidance  to  legisla- 
tive bodies  as  to  rules  they  must  follow  in  the  future  if  they  are  to 
enact  valid  legislation,  and  the  public  is  left  in  too  great  uncertainty 
as  to  the  rules  governing  it,  for  in  constitutional  law  the  whole 
people  are  interested,  and  the  issues  are  more  important  than  those 
of  statutory  construction  because  of  the  greater  difficulty  of 
changing  the  text  which  is  being  construed. 

If  it  is  to  carry  weight,  a  judicial  decision  must  almost  of 
necessity  appear  to  be  an  inevitable  product  of  logic  and  of  fixed 
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rules,  for  the  result  is  to  be  a  binding  one  upon  private  rights,  and 
is  under  the  doctrine  of  stare  decisis  to  control  future  decisions. 
A  decision  must  appear  strictly  logical  when  in  fact  it  may  not 
be  so,  and  it  is  apt  to  emphasize  most  strongly  the  inevitableness 
of  its  result  when  that  result  is  most  open  to  doubt. 

The  real  test  of  the  judicial  construction  of  state  constitutions 
is  the  extent  to  which  such  construction  causes  the  terms 
of  a  constitution  to  move  from  an  indefinite  to  a  definite  class. 
Upon  the  basis  of  the  grouping  used  earlier  in  this  paper,  to  what 
extent  are  constitutional  provisions  by  judicial  construction  trans- 
ferred from  classes  (3)  or  (4)  to  classes  (1)  or  (2),  and  to  what 
extent  are  those  in  class  (2)  made  more  definite?  That  is,  to  what 
extent  does  judicial  construction  reduce  the  sum  total  of  indefinite- 
ness  in  the  document  construed,  or  to  put  the  issue  somewhat 
differently,  to  what  extent  does  the  court  reduce  the  amount  of  its 
own  future  discretion  in  the  application  of  that  document? 

Some  provisions  (such  as  that  with  respect  to  titles  of  bills') 
must  necessarily  remain  in  class  (3),  because  the  issue  presented  is 
primarily  one  as  to  the  facts  of  a  particular  case,  rather  than  of 
legal  principle.  A  provision  such  as  that  as  to  "due  process  of  law" 
must  almost  necessarily  remain  in  class  (4)  or  lose  whatever 
usefulness  it  possesses  in  the  constitutional  system. 

Where  a  constitution  is,  by  amendment  or  revision,  having  added 
to  it  a  constantly  new  series  of  detail,  each  such  new  provision  con- 
stitutes a  new  problem  for  the  court,  and  the  work  of  the  court  in 
this  field  fails  unless  it  tends  steadily  to  make  the  document  clearer, 
even  though  obscure  and  badly  drafted  amendments  may  often  add 
to  the  difficulty  in  performing  this  task. 

But  a  better  illustration  may  be  had  from  a  state  whose  con- 
stitution has  for  a  long  time  remained  substantially  unchanged. 
Since  1870,  Illinois  has  lived  under  a  somew^hat  detailed  constitu- 
tion without  substantial  change,  and  a  careful  survey  of  the  con- 
stitutional construction  in  this  state  has  recently  been  made.^°  The 
results  of  fifty  years  of  judicial  construction  may  be  summed  up 
as  follows: 

(a)  Some  constitutional  provisions  have  never  come  before  the 
court  for  construction. 

{h)  A  number  of  detailed  provisions  and  some  broad  provi- 
sions have  received  definite  construction. 


^'Constitution   of  the   State  of  Illinois:   Annotated.     Legislative   Refer- 
ence Bureau,  Springfield,  111.  1919. 
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(c)  Provisions  such  as  those  with  respect  to  titles  of  bills  are 
as  indefinite  today  as  in  1870. 

{d)  Provisions  such  as  that  with  respect  to  due  process  of  law 
are  less  definite  today  than  in  1870. 

{e)  Provisions  such  as  those  with  respect  to  the  amendment 
of  prior  legislation  by  reference  and  the  conferring  of  special 
privileges,  immunities  and  franchises  by  special  laws,  have  by 
constitutional  construction  been  transferred  from  definite  provi- 
sions into  indefinite  ones,  and  are  frequently  applied  in  such  a 
manner  as  to  make  the  enactment  of  valid  legislation  a  guessing 
contest  between  the  legislature  and  the  court. 

Although  by  judicial  construction  a  number  of  constitutional 
provisions  have  become  capable  of  definite  application  during  this 
fifty-year  period,  this  increased  definiteness  in  some  provisions  has 
been  more  than  offset  by  the  indefinite  character  imposed  upon  a 
small  number  of  more  important  constitutional  provisions  by 
judicial  action,  and  the  task  of  legislation  in  Illinois  in  1919 
(assuming  intelligence  and  care  in  the  legislative  body)  was  a 
more  hazardous  one  than  in  1871.  The  same  situation  to  some 
extent  exists  in  other  states,  and  can  be  remedied  only  by  the 
courts  themselves;  although  framers  of  constitutional  provisions 
may  aid  by  avoiding  the  use  of  indefinite  or  obscure  language. 

W.   F.   DODD 

Legislative  Reference  Bureau, 
Springfield,  III. 


THE  PROPOSED  REFORM  OF  THE  LAW  OF 
REAL  PROPERTY  IN  ENGLAND 

In  England  there  is  a  possibility,  or  since  a  Bill  has  to  pass  both 
Houses  of  Parliament  before  it  receives  the  Royal  Assent,  I  should 
be  more  accurate  in  saying  a  "possibility  upon  a  possibility"  that 
far  reaching  and  important  changes  will  be  made  in  the  Law  of  Real 
Property. 

The  zeal  for  reform  which  resulted  in  the  Prescription  Act, 

1832,  The  Real  Property  Limitation  Act,  The  Dower  Act,  The 
Fines  and  Recoveries  Act,  The  Inheritance  Act,  The  Civil  Proce- 
dure Act  and  The  Administration  of  Estates  Act,  all  of  the  year 

1833,  and  the  Wills  Act,  1837,  soon  abated.  The  Victorians  were 
content  to  make  minor  improvements  by  such  Statutes  as  the  Law 
of  Property  Amendment  Acts,  1859  and  1860,  the  Conveyancing 
Acts,  the  Trustee  Acts  and,  by  means  of  the  Settled  Land  Acts, 
to  make  estates  saleable  in  spite  of  the  omission  of  the  requisite 
powers  from  Settlements.  Conveyancing  went  on,  not  exactly  per- 
haps as  described  by  Hogg  in  his  life  of  Shelley  when  he  spent  a 
day  in  surrendering  a  term  to  attend  the  inheritance,  but  substan- 
tially in  the  old  way  except  that  the  Solicitors  Remuneration  Act, 
1881,  by  making  remuneration  independent  of  the  work  done,  had 
discouraged  Solicitors  from  doing  it  with  the  meticulous  thorough- 
ness of  the  earlier  generations.  The  registration  of  Title  to  land 
had  been  a  favourite  idea  of  some  Mid-Victorians.  They  tried  it. 
Lord  Westbury's  Act  of  1862  was  a  failure  and  had  to  be  repealed ; 
the  Land  Transfer  Act  of  1875  was  a  failure.  People  complained 
of  Conveyancing  or  rather  of  lawyers,  but  it  was  the  Law  and  not 
the  lawyers  which  was  at  fault.  Why  should  there  be  a  Law  of 
Real  Property?  And  why  should  it  be  so  complicated  and 
technical  ? 

If  we  turn  to  the  Table  of  Statutes  in  some  well  known  text 
book  such  as  Carson's  Real  Property  Statutes  we  find  14  Statutes 
before  we  come  to  our  familiar  friend  The  Statute  of  Uses^  and 
then  one  hundred  and  forty-two  more  Statutes  before  we  come  to 
the  reign  of  Queen  Victoria.  In  addition  to  this  we  must  remember 
that  the  main  principles  of  the  law  of  Real  Property  are  not  to  be 
found  in  Statutes,  but  are  Common  law  to  be  learnt  from  Lyttelton 
on    Tenures  and  the  numerous    reports.     The    lawyers    are    not 


^n  H.  VIII  (1535)  c.  10. 
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entirely   to   blame,    if    Conveyancing   still    remains    an   expensive 
mistery. 

More  than  20  years  ago  Registration  of  Title  under  the  Land 
Transfer  Acts  was  made  compulsory  on  Sale  in  London.  There  is 
a  large  office  in  Lincoln's  Inn  Fields  and  a  staff  of  officials.  But 
the  Acts  are  very  defective.  A  registered  proprietor  with  an 
absolute  title  need  not  have  any  legal  or  equitable  interest  in  the 
land;  he  has  no  power  to  lease,  to  grant  easements,  to  impose 
restrictions  or  do  any  thing  but  transfer  and  charge  the  property ; 
and  by  an  appropriate  entry  on  the  register  he  may  be  restricted 
from  doing  these.  So  long  as  we  have  a  law  which  enables  a  series 
of  legal  estates  by  way  of  remainder,  it  is  not  possible  to  register 
the  legal  owner  in  fee  simple,  just  as  we  register  the  owner  of 
shares  in  a  Company.  What  is  the  way  out?  The  Judges  settled 
centuries  ago  that  a  term  of  years  however  long  was  not  real  but 
personal  property.  You  cannot  create  legal  remainders  or  succes- 
sive legal  interests  in  a  term  though  you  may  create  equitable 
interests  and,  by  Will,  make  an  executory  bequest. 

Now  long  terms  of  years  in  land  are  immovable  property, 
although  personal  estate.  Why  could  not  the  Law  of  Real  Prop- 
erty be  abolished  by  converting  the  fee  simple  into  a  long  term  of 
years  ? 

To  the  strict  Real  Property  Lawyer  such  a  suggestion  was  no 
doubt  shocking.  A  fee  simple  is  a  fee  simple,  and  a  term  of  years 
is  a  term  of  years.  Plow  can  you  improve  the  law  by  enacting  the 
false  statement  that  one  is  the  same  as  the  other.  Still  in  1911  the 
Land  Transfer  Commissioners,  who  included  one  eminent  Con- 
veyancer, the  late  Sir  Philip  Gregory,  among  their  members,  did 
go  so  far  as  to  say  "We  may  observe  that  land  held  for  a  term  of 
999  years  at  a  peppercorn  rent,  is,  as  the  law  stands.  Personal 
Property :  and  the  mere  extension  of  this  principle  to  land  held  in 
fee  would  by  itself  abolish  nearly  the  whole  of  the  artificial  distinc- 
tions between  Real  Estate  and  Personal  Estate  which  have  been 
created  by  Act  of  Parliament  and  ancient  custom  with  regard  to 
methods  of  transfer  and  descent."" 

Though  the  Commissioners  did  not  actually  recommend  this 
step,  the  fact  that  they  "observed"  the  possibility  of  it  was  signi- 
ficant. 

In  England  we  move  slowly.    A  proposal  was  made  to  simplify 

'Royal  Commission  on  the  Land  Transfer  Acts.  Second  and  Final 
Report  of  the  Commissioners  (Cd.  5483)  p.  S3. 
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conveyancing  without  dethroning  the  Law  of  Real  Property,  by  a 
Bill  usually  known  as  Lord  Haldane's  Bill.  This  Bill  which  did 
not  simplify  the  law  in  any  very  important  respect  (except  as  to 
copyholds)  was  ingenious,  but  so  complicated  and  difficult  that  the 
project  was  dropped. 

In  January  of  last  year  the  Minister  of  Reconstruction  requested 
a  Committee  known  as  the  Acquisition  and  Valuation  of  Land 
Committee  to  "consider  the  present  position  of  Land  Transfer  in 
England  and  Wales  and  to  advise  what  action  should  be  taken  to 
facilitate  and  cheapen  the  Transfer  of  land."  During  the  enquiry 
the  Committee  became  convinced  "that  the  main  defects  in  the 
existing  system  of  Conveyancing  do  not  lie  either  in  the  Conveyanc- 
ing Acts  or  in  the  practice  of  Conveyancing  but  in  the  general  law 
of  Real  Property."^ 

At  this  stage  my  learned  friend  Mr.  Arthur  Underbill,  the 
senior  conveyancing  Counsel  to  the  Court,  came  to  the  rescue  by 
writing  a  most  brilliant  pamphlet  entitled  "The  Line  of  Least 
Resistance.  An  easy  but  effective  method  of  simplifying  the  law 
of  real  property".  All  Students  should  read  this,  which  is  printed 
as  an  Appendix  to  the  Fourth  Report  of  the  Committee.  It  con- 
tains a  singularly  clear  account  of  the  history  and  development  of 
the  Law  of  Real  Property  and  then  proposes  as  the  line  of  least 
resistance : 

"(1)  To  abolish  all  the  complexities  and  incidents  of  two  of 
the  three  systems  above  explained  viz.  the  freehold  and  copyhold 
tenures,  and  to  enact  (in  effect)  that  henceforth  all  land  now  held 
as  freehold  or  copyhold  shall  have  precisely  the  same  legal  inci- 
dents as  if  it  were  leasehold  land  holden  for  a  term  of  say  100.000 
years  at  a  peppercorn  rent. 

(2)  To  free  purchasers  from  the  onus  of  investigating  trusts; 
and 

(3)  Finally,  to  treat  tenancy  in  common  (which  after  all,  is  in 
effect  a  settlement  for  concurrent  instead  of  for  successive  inter- 
ests) in  much  the  same  way  as  Parliament  has  treated  settled 
estates  viz.,  by  giving  to  some  person,  or  a  limited  number  of  per- 
sons, all  the  powers  conferred  by  the  Settled  Land  Acts  on  a  tenant 
for  life".* 

The  committee  considered  and  approved  Mr.  Underbill's  pro- 
posal and  requested  Mr.  B.  L.  Cherry  to  prepare  a  Bill  on  those 

'Fourth  Report  of  the  Acquisition  and  Valuation  of  Land  Committee 
1919.   (Cmd.  424)   p.  9. 

*Arthur  Underhill.  The  Line  of  Least  Resistance,  28. 
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lines  to  include  also  amendment  of  the  Law  by  abolishing  copy- 
holds, special  tenures,  and  renewable  leaseholds,  altering  the  law  of 
intestacy  and  amending  the  Trustee  Act  and  Settled  Land  Acts. 
Mr.  Cherry's  Bill,  which  at  the  time  of  writing  has  been  introduced 
into  the  House  of  Lords,  does  this  and  also  amends  the  law  as  to  the 
Registration  of  Title.  It  is  of  great  length  with  178  sections  and 
sixteen  Schedules.  I  propose  only  to  give  a  brief  account  of  its 
main  features. 

The  proposed  amendments  of  the  Settled  Land  Acts,  Trustee 
Act  and  Land  Transfer  Acts,  are  of  no  sf)ecial  interest.  The 
abolition  of  copyholds,  the  provisions  for  the  extinguishment  of 
manorial  incidents  and  the  conversion  of  perpetually  renewable 
leaseholds  into  long  terms  are  important  reforms  long  overdue ; 
they  formed  part  of  the  scheme  of  Lord  Haldane's  Bill  and  can 
only  be  objected  to  by  Stewards  of  Manors,  who  however  will 
receive  compensation.  The  basis  of  Mr.  Cherry's  Bill  is  to  assim- 
ilate the  Law  of  Real  and  Personal  Property.  This  is  effected  by 
Clause  1  which  enacts  that  "every  estate  in  fee  simple — shall — 
for  all  purposes  of  disposition,  settlement  on  persons  in  succession 
or  otherwise,  transmission,  devolution,  distribution  and  adminstra- 
tion  or  death,  have  all  the  incidents  of  a  chattel  real  estate  held  for 
a  term  of  years  certain,  save  that  such  estates  shall  continue  in 
perpetuity." 

This  clause,  if  there  were  nothing  else  in  the  Bill,  except  the 
conversion  of  copyholds  into  freeholds,  would  effectually  abolish 
the  greater  part  of  the  Law  of  Real  Property.  The  lawyer  of  the 
next  generation  would  not  have  to  learn  about  legal  remainders, 
estates  tail.  Dower,  Courtesy,  the  rules  of  descent,  copyholds, 
gavelkind  and  other  special  tenures,  the  doctrine  of  equitable  con- 
version and  reconversion,  and  many  other  tiresome  branches  of 
learning;  he  would  merely  have  to  learn  the  law  as  it  now  exists 
as  to  chattels  real.  This  would  be  a  wonderful  simplification.  But 
in  two  respects  it  might  be  considered  to  go  too  far. 

In  the  case  of  the  Wills  of  most  middle  class  people  there  is  a 
general  trust  for  sale  and  the  proceeds  are  to  be  held  in  trust  for  or 
distributed  amongst  the  beneficiaries.  But  if  there  is  an  old 
family  home  of  historic  interest,  family  portraits,  or  other  heir- 
looms what  is  required  is  that  these  should  be  retained  in  the 
family  and  enjoyed  by  a  series  of  persons  in  succession.  At  present 
so  far  as  land  is  concerned  this  is  conveniently  effected  by  the 
means  of  hmitations  for  life  and  in  tail.     But  chattels  and  lease- 
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holds  cannot  be  entailed.     In  the  preface  to  a  little  book^  I  pub- 
lished in  1914,  after  saying  that 

"A  one  section  x^ct  of  Parliament  which  converted  all  estates 
in  fee  into  long  terms  of  years  would  simplify  and  improve  the 
law  in  a  high  degree"  I  added  "It  would  be  possible  to  enact  that 
land  could  be  entailed  as  at  present,  and  to  extend  this  privilege  to 
heirlooms  and  all  other  forms  of  property." 

This  has  been  adopted  by  clause  17  of  the  Bill  which  provides 
that  an  interest  in  tail  in  any  property  may  be  created ;  so  that  real 
property  settlements  can  go  on  as  before  with  the  additional 
advantage  that  the  family  pictures,  jewels  and  furniture  can  be 
settled  so  as  to  devolve  with  the  house. 

The  second  difficulty  was  this.  As  the  law  now  stands  a  sur- 
viving husband  takes  all  his  wife's  personalty,  but  a  surviving  wife 
takes  only  "a  share  in  the  husband's  personalty".  The  realty  in 
each  case  descends  to  the  eldest  son  or  other  heir-at-law,  subject  to 
the  widow's  dower  or  the  husband's  estate  by  the  courtesy.  The 
time  has  clearly  come  to  put  the  husband  and  wife  on  an  equal 
footing.  My  friend  the  late  Mr.  Charles  Sweet  prepared  a  Bill 
to  amend  the  law  of  Intestacy  which,  to  my  mind,  gave  the  best 
solution  of  the  problem,  but  his  scheme  has  not  been  adopted. 
The  provisions  in  Part  VIII  of  the  present  Bill  which  amend  the 
law  of  intestacy  will  produce  some  rather  arbitrary  results,  but 
since  it  is  more  important  to  abolish  the  heir-at-law  and  have  no 
distinction  between  different  kinds  of  property,  than  to  create  the 
best  possible  law  of  intestacy,  I  refrain  from  explaining  or  criticis- 
ing Part  VIII  of  the  Bill. 

At  this  pK)int  the  reader  may  ask:  "But  how  does  all  this 
simplify  Conveyancing?"  The  Conveyancer  of  the  future  will,  no 
doubt,  not  have  to  carry  such  a  burden  of  learning  as  the  Con- 
veyancer of  the  past,  but  Wills  and  Settlements  will  be  just  as 
complicated  as  ever,  therefore  abstracts  of  title  will  be  as  long  as 
ever.  The  answer  is  this.  Once  we  have  only  one  entire  legal  fee 
simple,  subject  or  not  to  long  terms  of  years,  we  can,  as  in  the  case 
of  stocks  and  shares,  settle  property  so  as  to  keep  the  trusts  off  the 
title.®  All  successive  interests  and  also  the  concurrent  interests  of 
tenants  in  common  are  in  the  future  to  take  effect  in  equity  only. 
The  introductory  memorandum  states  that  the  Bill  "places  all 
interests  in  land  except  legal  estates  in  fee  simple  or  for  a  term  of 

^On  Wills  and  Intestacies. 
'^Infra,  footnote  7. 
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years  absolute  behind  a  curtain  consisting  of  either  a  trust  for  sale 
or  a  settlement  and  frees  a  purchaser  in  g-ood  faith  from  any  obliga- 
tion to  look  behind  the  curtain."  The  method  of  settling  land  by 
means  of  a  trust  for  sale  and  a  separate  document  (which  does  not 
form  part  of  the  title  to  the  land)  is  common  practice  in  this 
country  in  cases  where  the  land  is  regarded  merely  as  a  form  of 
investment.  No  change  will  be  made  in  this;  but  the  method  of 
settling  land  in  strict  settlement  will  be  changed.  At  present  the 
land  is  limited  to  legal  uses  and  Trustees  for  the  purposes  of  the 
Settled  Land  Acts  are  appointed.  Under  the  new  scheme,  since 
the  legal  fee  simple  is  now  to  be  one  and  indivisible  this  must  be 
vested  in  some  one  and  the  limitations  will  be  equitable.  Who  is 
to  have  the  legal  estate? 

The  obvious  answer  is  "the  trustees",  but  as  a  tenant  for  life 
has  powers  of  sale,  leasing  and  exchange,  it  has  been  decided  that 
this  legal  estate,  the  subject  matter  of  the  Settlement,  shall  be 
vested  in  the  tenant  for  life,  on  his  death  it  will  pass  to  his  personal 
representatives  who  will  convey  it  to  the  next  tenant  for  life  or 
other  person  then  entitled  in  possession. 

The  Settlement  will  be  effected  by  two  deeds :  a  Vesting  Deed 
vesting  the  legal  estate  in  fee  simple  in  the  tenant  for  life  and 
appointing  Trustees  for  the  purposes  of  the  Settled  Land  Acts, 
and  a  Trust  Deed  or  Settlement  declaring  the  trusts  and  powers, 
which  will  not  form  part  of  the  title  to  be  abstracted  in  a  sale. 
A  purchaser  when  he  sees  the  Vesting  Deed  may  assume  that  the 
person  in  whom  the  estate  is  vested  has  all  the  statutory  powers  of 
a  tenant  for  life  and  that  the  Trustees  are  the  Trustees  for  the 
purposes  of  the  Settled  Land  Acts,  who  can  give  valid  receipts  for 
the  purchase  money. 

This,  though  it  may  not  sound  very  simple,  will  in  practice.  I 
make  no  doubt,  work  quite  easily ;  and  save  much  trouble  and 
expense  in  investigating  titles.  It  is  a  development  of  the  well 
known  practice  of  "keeping  the  trusts  off  the  title. "^     But  a  critic 

"The  practice  is  described  in  Williams,  Vendor  and  Purchaser  (2nd  ed.) 
238  in  the   following  words : 

"When  lands  are  vested  in  trustee,  it  is  frequently  desired  to  keep 
notice  of  the  trusts  off  the  title.  This  is  especially  the  case  when  mort- 
gages are  made  to  trustees ;  and  it  has  been  the  regular  practice,  whenever 
a  mortgage  is  held  by  trustees,  to  represent  in  the  mortgage  deed  that  they 
are  jointly  entitled  in  equity  as  well  at  law;  and  also,  when  such  a  mort- 
gage has  had  to  be  transferred  to  give  effect  to  an  appointment  of  new 
trustees,  to  frame  recitals  in  the  deed  of  transfer  which  shall  not 
disclose  the  trust.  Thus,  if  John  and  Thomas  are  trustees  who  have 
invested  part  of  their  trust  money  on  mortgage,  and  Thomas  wishes  to 
retire    from   the   trust,    Charles   being    appointed    in   his    place,    Charles   is 
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may  take  this  objection.  Most  settled  estates  are  mortgaged;  the 
legal  estate  is  in  some  Insurance  Company  or  other  mortgagee ;  the 
subject  matter  of  the  settlement  is  only  an  equity  of  redemption; 
the  law  does  not  recognise  degrees  of  equity ;  what  then  in  such  a 
case  do  you  vest  by  your  Vesting  Deed?  Apparently  nothing,  or 
at  the  best  the  right  for  some  trustees  to  have  a  charge  for  some 
costs. 

This  difficulty  seems  formidable,  and  a  great  part  of  the  com- 
plexity of  Lord  Haldane's  Bill  was  due  to  an  attempt  to  solve  it 
by  creating  a  sort  of  hierarchy  of  equitable  estates. 

A  simple  solution  has  been  found.  The  new  Bill  proposes  that 
in  accordance  with  the  old  Conveyancing  practice  all  mortgages 
shall  be  by  means  of  long  terms  of  years.  Before  the  Dower  Act 
and  the  Fines  and  Recoveries  Act  this  method  was  adopted  to 
prevent  the  mortgagee's  wife  becoming  entitled  to  dower  or  the 
necessity  of  obtaining  the  concurrence  of  the  mortgagee  in  making 
a  tenant  to  the  praecipe  when  a  common  recovery  was  to  be 
suffered ;  but  after  1833  it  became  the  practice  that  the  first  mort- 
gagee should  have  the  fee  simple. 

The  result  will  be  this.  The  legal  fee  simple  will  be  in  the 
tenant  for  life;  the  various  mortgagees  wnW  have  legal  mortgages 
of  terms  of  years.  When  a  mortgage  is  paid  off  and  a  receipt 
endorsed  the  term  will  cease  as  a  satisfied  term.  This  again  is  a 
considerable  simplification.  All  equitable  estates  and  interests  will 
be  kept  off  the  title,  so  that  abstracts  will  be  shorter  and  simpler. 

In  the  trust  for  sale  type  of  Settlement  however  the  legal  estate 
will  be  in  the  trustees  as  at  present,  but  any  mortgages  will  similarly 
be  by  term  of  years  only. 

I  refrain  from  going  further  into  the  details ;  they  are  only 
of  interest  to  those  familiar  with  the  present  practice  of  conveyanc- 
ing in  England. 

duly  appointed  a  trustee  in  the  usual  way,  and  then  a  separate  deed  is 
executed  between  the  three  whereby,  after  a  recital  that  the  principal 
money  and  interest  now  owing  upon  the  security  have  become  and  are 
the  property  in  equity  of  John  and  Charles,  John  and  Thomas  assign 
the  mortgage  debt  and  convey  the  mortgaged  lands  to  John  and  Charles." 

In  the  case  of  In  re  Harman  and  Uxbridge  and  Rickmansworth  Rail- 
way Company  (1883)  24  Ch.  D.  720,  Pearson,  J.,  in  the  course  of  his 
judgment  says: 

"It  is  admitted  that,  according  to  a  very  convenient  practice,  it  is 
usual,  where  a  mortgage  is  made  to  trustees,  to  keep  the  trusts  off  the 
face  of  the  mortgage  deed,  and  to  introduce  a  recital  that  the  persons 
who  are  in  fact  trustees,  are  entitled  to  the  mortgage  money  on  a  joint 
account,  and  it  is  admitted  that  in  such  a  case  the  Court  has  always 
refused  to  make  any  inquiry  into  the  trusts,  because  to  do  so  would 
defeat  a  practice  which  has  been  introduced  for  the  benefit  of  Her 
Majesty's  subjects." 
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The  Bill  also  contains  various  amendments  of  the  law ;  among- 
them  it  proposes  the  abolition  of  the  Rule  in  IVhifby  v.  Mitchell,^ 
a  rule  which  according  to  the  late  John  Chipman  Gray^  never 
existed,  but  which  has  recently  given  rise  to  some  trouble/" 

If  the  Bill  should  pass,  what  ancient  learning  is  to  remain? 
I  cannot  feel  sure.  I  think  that  the  rule  in  Shelley's  Case  will; 
also,  possibly,  the  provision  in  Magna  Carta  as  to  the  widow's 
quarantine  will  remain.  But  Fearne's  Contingent  Remainders  will 
not  longer  afford  intellectual  pleasure  to  the  student.  Nor  will  he 
read  the  argument  in  Ackroyd  v.  Smithson,^^  by  which  Mr.  Scott 
became  famous,  and  ultimately  Lord  Eldon.  I  feel  some  regret  as 
to  this.  The  Statute  of  Uses  will  no  longer  add  three  words  to 
every  Conveyance.  The  heir  at  law  will  only  remain  as  an  equit- 
able tenant  in  tail  by  descent;  it  will  still  be  possible  however  to 
have  in  equity  a  base  fee,  and  limitations  over  in  default  of  male 
issue,  so  that  Felix  Holt  and  Pride  and  Prejudice  will  remain 
intelligible  to  future  generations. 

But  after  all  the  Bill  may  not  pass. 

Charles  Percy  S.\nger 
Lincoln's  Inn,  London 

'(1890)  44  Ch.  D.  85;  see  Sweet,  The  Rule  in  Whitby  v.  Mitchell, 
12  Columbia  Law  Rev.  199. 

*Rule  against  Perpetuities,  Appendix  K. 

"See  my  article  The  Rule  in  Whitby  z:  Mitchell,  26  Yale  Law  Journal, 
257  replied  to  by  the  late  Mr.  Charles  Sweet  in  \*ol.  27  of  the  same 
Journal  at  p.  977. 

"(1780)    1   Brown's  C.  C.  503. 


NEW    LIMITATIONS    UPON    STATE    REGULA- 
TION   OF   RAILROAD    RATES 

With  the  physical  development  of  the  great  net-work  of  rail- 
roads in  the  United  States  and  the  ever  increasing  tendency  toward 
more  stringent  public  regulation,  it  was  inevitable  that  the  respective 
powers  of  the  state  and  Nation  would  require  judicial  interpreta- 
tion. As  a  result  there  has  grown  up,  particularly  in  the  last  thirty 
years,  a  considerable  body  of  judicial  precedent  defining  the  limita- 
tions upon  each. 

Speaking  generally,  the  tendency  of  judicial  decision  during  this 
period  has  been  to  uphold  as  constitutional  each  new  assertion  by 
Congress  of  its  power  over  railroad  rates,  even  though  in  derogation 
of  the  police  powers  of  the  state  previously  exercised.  So  firmly 
have  the  courts  inclined  to  the  nationalistic  concept  of  the  railroad 
and  railroad  regulation  that  in  some  respects  their  decisions  have 
actually  blazed  the  way  for  new  assertions  by  Congress  of  increased 
National  authority. 

Now  that  Congress  in  its  most  recent  railroad  legislation, 
entitled  the  "Transportation  Act,  1920,"  approved  February  28, 
1920,  has  placed  further  limitations  upon  state  regulation,  it  is  not 
out  of  place  to  consider  the  bases  upon  which  the  constitutionality 
of  such  limitations  must  rest.  Such  a  consideration  leads  to  the 
conclusion  that  ample  support  for  the  new  limitations  may  be  found 
in  judicial  precedent. 

In  pursuing  this  inquiry,  only  those  features  of  the  new  legis- 
lation which  relate  primarily  to  an  extension  of  National  authority 
over  intrastate  rates  will  be  discussed,  for  provisions  of  the  same 
Act  delegating  new  powers  to  the  Interstate  Commerce  Commission 
in  respect  to  interstate  rates  may  involve  consideration  of  constitu- 
tional law  and  statutory  interpretation  beyond  the  scope  of  the 
present  title. 


Constitutional  Bases  of  Congressional  Limitations 

Those  who  have  considered  the  power  of  Congress  to  legislate 
respecting  intrastate  rates,  in  the  absence  of  Federal  incorporation 
of  railroads,  have  generally  grounded  such  power  as  may  exist 
upon  one  of  three  of  the  enumerated  grants  contained  in  the  Federal 
constitution.     These  are  the  grants  of  power  to  Congress  (a)  to 
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regulate  interstate  and  foreign  commerce,  (b)  to  establish  post- 
offices  and  post  roads,  and  (c)  to  prosecute  war  and  provide  for 
the  common  defense  and  general  welfare. 

1.  Congress  has  exclusive  power  to  regulate  interstate  and 
foreign  commerce — state  regulations  conflicting  with  the  exercise 
of  this  exclusive  power  are  subordinated  thereto. 

The  exclusive  character  of  the  Federal  power  over  interstate 
commerce  was  not  clearly  defined  in  the  early  railroad  cases.  The 
decisions  in  the  Granger  Cases  of  1876  contain  dicta  to  the  effect 
that  not  only  may  the  states  regulate  intrastate  rates,  but  that 
until  Congress  acts  in  respect  to  interstate  rates,  the  latter  may 
also  be  regulated  by  the  states.^  Such  dicta  were  not  ^varranted 
by  previous  decisions  construing  the  power  of  Congress  to  regulate 
interstate  commerce.^  They  did  not  long  survive.  Since  1886 
judicial  construction  has  clearly  recognized  the  exclusive  character 
of  the  power  of  Congress  over  interstate  commerce.^  State  regula- 
tion of  railroad  rates  can  in  no  event  extend  to  interstate  rates,  the 
prohibition  extending  to  rates  applicable  to  any  part  of  transporta- 
tion constituting  interstate  commerce.*  While  the  principle  was 
definitely  enunciated  at  that  time  that  the  states  could  not  regulate 
any  rate  applying  to  interstate  commerce  in  whole  or  in  part,  the 
courts,  consistent  with  prior  decisions,  declined  in  the  absence  of 
Congressional  fiat,  to  hold  void  regulations  of  purely  intrastate 
rates  on  the  ground  that  such  regulations  indirectly  injured  and 
interfered  with  interstate  commerce.^  The  underlying  theory  of 
this  differentiation  was  that  the  grant  of  exclusive  power  to 
Congress  over  interstate  rates  was  an  express  grant ;  such  rights  as 
Congress  might  have  with  respect  to  intrastate  rates  in  order  to 
prevent  interference  with  the  former  must  depend  upon  an  implied 
grant  to  make  effective  the  regulation  of  interstate  commerce 
which  had  expressly  been  entrusted  to  its  care.     In  some  decisions 

^"Until  Congress  acts  in  reference  to  the  relations  of  this  company  to 
interstate  commerce,  it  is  certainly  within  the  power  of  Wisconsin  to 
regulate  its  fares,  etc.,  so  far  as  thej-  are  of  domestic  concern  . 
Incidentally  these  may  reach  beyond  the  State.  But  certainly,  until  Con- 
gress undertakes  to  legislate  for  those  who  are  without  the  State,  Wis- 
consin mav  provide  for  those  within,  even  though  it  mav  indirectlv  affect 
those  without."  Peik  z:  Chicago  &  X.  W.  Rv.  (1876)  94  U.  S.  164,  178. 
See  also  Chicago,  B.  &  Q.  R.  R.  v.  Iowa   (1876)  94  U.  S.  155,  163. 

^\'illiam  C.   Coleman,  The  Evolution  of  Federal  Regulation  of   Intra- 
state Rates :  The  Shreveport  Rate  Cases,  28  Har\'ard  Law  Rev.  34,  51-53. 

'Wabash,  St.  L.  &  P.  Ry.  v.  Illinois  (1886)  118  U.  S.  557,  7  Sup.  Ct.  4. 

^Louisville  &  N.  R.  R.  v.  Eubank  (1902)  1S4  U.  S.  27,  22  Sup.  Ct.  277. 

'Smyth  V.  Ames  (1898)   169  U.  S.  466,  18  Sup.  Ct.  418. 
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this  line  of  demarcation  was  stated  as  the  difference  between  direct 
and  indirect  burdens  cast  upon  interstate  commerce,  the  courts 
assuming  to  enjoin  the  operation  of  direct  burdens  but  decHning  to 
intervene  as  to  indirect  burdens  in  the  absence  of  Congressional 
legislation.^  This  thought  was  restated  in  The  Minnesota  Rate 
Cases :'' 

"But  these  considerations  are  for  the  practical  judgment  of 
Congress  in  determining  the  extent  of  the  regulation  necessary 
under  existing  conditions  of  transportation  to  conserve  and  promote 
the  interests  of  interstate  commerce.  If  the  situation  has  become 
such,  by  reason  of  the  interblending  of  the  interstate  and  intra- 
state operations  of  interstate  carriers,  that  adequate  regulation  of 
their  interstate  rates  cannot  be  maintained  without  imposing 
requirements  with  respect  to  their  intrastate  rates  which  substan- 
tially affect  the  former,  it  is  for  Congress  to  determine,  within  the 
limits  of  its  constitutional  authority  over  interstate  commerce  and 
its  instruments  the  measure  of  the  regulation  it  should  supply." 

This  is  but  a  specific  application  of  Chief  Justice  Alarshall's 
famous  test :  "Let  the  end  be  legitimate,  let  it  be  within  the  scope 
of  the  Constitution,  and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  prohibited  but  consist 
with  the  letter  and  spirit  of  the  Constitution,  are  constitutional."* 
The  Supreme  Court  in  The  Minnesota  Rate  Cases  indicated  with 
direct  statement  that  a  regulation  by  Congress  of  intrastate  rates 
as  a  necessary  means  of  regulating  interstate  commerce  would  not 
be  considered  inappropriate  in  the  light  of  the  modern  development 
of  railroad  transportation  and  the  interblending  of  transactions 
without  regard  to  state  lines.  The  following  additional  quotation 
from  its  decision  illustrates  this : 

"The  authority  of  Congress  extends  to  every  part  of  interstate 
commerce,  and  to  every  instrumentality  or  agency  by  which  it  is 
carried  on;  and  the  full  control  by  Congress  of  the  subjects  com- 
mitted to  its  regulation  is  not  to  be  denied  or  thwarted  by  the  com- 
mingling of  interstate  and  intrastate  operations.  This  is  not  to 
say  that  the  Nation  may  deal  with  the  internal  concerns  of  the 
State,  as  such,  but  that  the  execution  by  Congress  of  its  constitu- 
tional power  to  regulate  interstate  commerce  is  not  limited  by  the 
fact  that  intrastate  transactions  may  have  become  so  interwoven 
therewith  that  the  effective  government  of  the  former  incidentally 
controls  the  latter.  This  conclusion  necessarily  results  from  the 
supremacy  of  the  National  power  within  its  appointed  sphere."^ 

'Atlantic  Coast  Line  v.  Wharton  (1907)  207  U.  S.  328,  28  Sup.  Ct.  121. 

'(1913)   230  U.  S.  352,  at  432,  33  Sup.  Ct.  729. 

%IcCulloch  V.  Maryland  (1819)  4  Wheat.  (17  U.  S.)  316. 

"The  Minnesota  Rate  Cases  (1913)  230  U.  S.  352,  at  399.  33  Sup.  Ct.  729. 
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Shortly  before  this  decision,  a  Congressional  regulation  of  safety 
appliances  on  all  railroad  cars  of  interstate  carriers,  regardless  of 
their  use  in  intrastate  or  interstate  commerce,  had  been  upheld. ^° 
Subsequently  it  was  decided  that  the  protection  of  the  Safety 
Appliance  Act  extended  to  all  employees  of  interstate  carriers, 
although  at  the  time  of  injury  they  might  have  been  engaged  in 
purely  intrastate  commerce. ^^ 

Until  the  passage  of  the  Transportation  Act  of  1920,  Congress 
had  undertaken  the  regulation  of  intrastate  rates  in  only  one  par- 
ticular. In  Section  3  of  the  Act  to  Regulate  Commerce  as  enacted 
in  1887  it  had  declared  that  the  rates  of  interstate  carriers  should 
not  result  in  undue  preference  or  prejudice  to  persons,  localities, 
or  descriptions  of  traffic,  "in  any  respect  whatsoever."  By  amend- 
ments to  other  sections  contained  in  the  Hepburn  bill  of  1906,  the 
Interstate  Commerce  Commission  was  given  authority  to  make 
orders  requiring  the  removal  of  such  preferences  as  it  found  to 
exist.  When  presented  with  a  finding  of  undue  preference  and  an 
order  of  the  Commission  requiring  its  removal,  the  Supreme  Court 
upheld  the  validity  of  the  action  and  the  constitutionality  of  the 
legislation,  even  though  the  effect  was  to  increase  state  rates  with- 
out the  consent  of  the  state,  for  the  undue  preference  was  found  to 
exist  by  reason  of  a  disparity  between  the  level  of  intrastate  and 
interstate  rates  and  the  interstate  rates  were  found  not  to  be  unrea- 
sonably high.^2  "Wherever,"  said  the  Court,  "the  interstate  and 
intrastate  transactions  of  carriers  are  so  related  that  the  government 
of  one  involves  the  control  of  the  other,  it  is  Congress,  and  not  the 
State,  that  is  entitled  to  prescribe  the  final  and  dominant  rule,  for 
otherwise  Congress  would  be  denied  the  exercise  of  its  constitu- 
tional authority  and  the  State,  and  not  the  Nation,  would  be 
supreme  within  the  national  field. "^•■' 

2.  Congress  under  its  enumerated  power  "to  establish  post- 
offices  and  post  roads"  may  make  all  necessary  provision  for  the 
transportation  of  the  mails  and  to  prevent  interference  therewith.^* 

"Southern  Ry.  v.  United  States  (1911)  222  U.  S.  20,  32  Sup.  Ct.  2. 

"Texas  &  P.  Ry.  v.  Rigsby  (1916)  241  U.  S.  33,  36  Sup.  Ct.  482. 

''Houston,  E.  &  W.  T.  Ry.  v.  United  States  (1914)  234  U.  S.  342,  34 
Sup.  Ct.  833. 

"^Ibid.,  at  p.  351. 

"In  re  Debs  (1895)  158  U.  S.  .564,  15  Sup.  Ct.  900.  See  Lindsay  Rogers, 
The  Extension  of  Federal  Control  Through  the  Regulation  of  the  Mails, 
27  Harvard  Law  Rev.  27. 
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3.  Congress  under  its  so-called  war  powers  (Constitution  of  the 
United  States,  Article  I,  Section  8,  paragraphs  11,  12,  13  and  14) 
may  assume  such  control  of  or  regulation  over  railroads  as  to  com- 
pletely divest  the  states  of  all  power  of  rate  regulation. 

During  the  period  of  Federal  control  of  railroads  recently 
terminated,  the  President  exerted  the  right  under  a  definition  of 
power  contained  in  Section  10  of  the  Federal  Control  Act,^^  to 
initiate  rates  for  general  application,  regardless  of  the  intrastate  or 
interstate  character  of  the  commerce  involved.  North  Dakota  and 
other  states  resisted  this  assertion  of  right,  rather,  however,  on  the 
ground  of  lack  of  warrant  in  the  Federal  Control  Act  as  a  matter 
of  statutory  construction  than  on  constitutional  grounds.  But  the 
decision  of  the  Supreme  Court  was  clear  both  as  to  constitutionality 
and  interpretation,  holding  that  the  right  of  the  President  to 
initiate  rates  was  in  no  way  limited  by  state  law.^®  "The  complete 
and  undivided  character  of  the  war  power  of  the  Nation,"  said 
Chief  Justice  White,  "is  not  disputable."  In  upholding  the  legality 
of  the  initiation  of  intrastate  rates,  the  court  gave  particular  con- 
sideration to  the  fact  that  the  United  States  had  assumed  financial 
obligations  in  respect  to  railroad  operation  and  that,  in  order  to 
carry  out  the  purposes  for  which  the  control  of  railroads  had  been 
assumed,  it  must  have  exclusive  authority  to  place  rates  on  a  basis 
necessary  to  meet  operating  costs.  In  another  decision  rendered 
contemporaneously  the  court  upheld  the  right  of  the  President  to 
fix  tolls  for  intrastate  communication  by  telegraph  and  telephone 
where  these  properties  were  likewise  under  Federal  control. ^^ 
Here  also  the  constitutionality  was  rested  upon  the  war  power  of 
the  Nation,  but  a  new  and  significant  statement  of  the  basis  of 
state  regulation  appears: 

"Inherently  the  power  of  a  State  to  fix  rates  to  be  charged  for 
intrastate  carriage  or  transmission  is  in  its  nature  but  derivative, 
since  it  arises  from  and  depends  upon  the  duty  of  those  engaged  in 

"This  provision  provided  "that  during  the  period  of  Federal  control, 
whenever  in  his  opinion  the  public  interest  requires,  the  President  may 
initiate  rates,  fares,  charges,  classifications,  regulations  and  practices  by 
filing  the  same  with  the  Interstate  Commerce  Commission,  which  said 
rates,  fares,  charges,  classifications,  regulations  and  practices  shall  not 
be  suspended  by  the  Commission  pending  final  determination." 

^•Northern  Pac.  Ry.  v.  State  of  North  Dakota  (1919)  250  U.  S.  135, 
39  Sup.  Ct.  502.  See  Henry  Wolf  Bikle,  State  Power  over  Intrastate 
Railroad  Rates  during  Federal  Control,  32  Harvard  Law  Rev.  299. 

"Dakota  Central  Telephone  Co.  v.  State  of  South  Dakota  (1919)  250 
U.  S.  163,  39  Sup.  Ct.  507. 
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intrastate  commerce  to  charge  only  reasonable  rates  for  the  services 
by  them  rendered,  and  the  authority  possessed  by  the  State  to  exact 
a  compliance  with  that  duty."^* 

It  is  therefore  settled  law  that  the  paramount  National  authority 
may  exclude  the  states  from  the  exercise  of  any  regulatory  control 
whatsoever  over  railroad  rates.  Neither  a  cessation  of  hostilities, 
nor  even  a  formal  termination  of  the  war,  serves  to  exhaust  the 
authority  of  Congress  under  its  war  powers,  for  it  may  constitu- 
tionally enact  necessary  legislation  to  promote  a  return  to  a  peace 
time  status. 

"The  power  is  not  limited  to  victories  in  the  field  and  the  disper- 
sion of  the  insurgent  forces.  It  carries  with  it  inherently  the  power 
to  guard  against  the  immediate  renewal  of  the  conflict,  and  to 
remedy  the  evils  which  have  arisen  from  its  rise  and  progress. "^^ 

II 

Limitations  Contained  in  Transportation  Act  of  1920 

New  limitations  upon  state  regulation  of  intrastate  railroad 
rates  may  be  grouped  for  purposes  of  discussion  under  two  heads : 
(aj  Limitations  operative  by  legislative  act  and  adopted  as  new 
and  independent  legislation,  and  (b)  limitations  dependent  upon 
subsequent  action  of  the  Interstate  Commerce  Commission  and 
adopted  as  amendments  to  the  Act  to  Regulate  Commerce. 

(a)  LiMiT.\Tioxs  Operative  by  Legisl.ative  Act 
Limitations  of  the  first  described  class  are  contained  in  the 
Transportation  Act  of  1920  in  Section  208  under  the  heading 
"Existing  Rates  to  Continue  in  Efifect,"  this  being  a  part  of  the  act 
designated  under  Title  II  as  "Termination  of  Federal  Control." 
The  section  is  not  enacted  as  directly  amendatory  to  the  Act  to 
Regulate  Commerce,  but  as  separate  legislation.  Its  more  salient 
provisions  are  set  forth  in  the  margin. ^° 

''Ibid.,  at  p.   187. 

'"Stewart  v.  Kahn  (1870)  78  U.  S.  493,  507;  Hamilton  v.  Kentucky  Dis- 
tilleries, etc.  Co.  (1919)  251  U.  S.  146,  161,  40  Sup.  Ct.  106. 

^Sec.  208.  (a)  All  rates,  fares,  and  charges,  and  all  classifications, 
regulations,  and  practices,  in  any  wise  changing,  affecting,  or  determining, 
any  part  or  the  aggregate  of  rates,  fares  or  charges,  or  the  value  of  the 
service  rendered,  which  on  February  29,  1920,  are  in  effect  on  the  lines 
of  carriers  subject  to  the  Interstate  Commerce  Act,  shall  continue  in  force 
and  effect  until  thereafter  changed  by  State  or  Federal  authority,  respec- 
tiveh',  or  pursuant  to  authority'  of  law;  but  prior  to  September  1,  1920, 
no  such  rate,  fare,  or  charge  shall  be  reduced,  and  no  such  classification, 
regulation,  or  practice  shall  be  changed  in  such  manner  as  to  reduce  any 
such  rate,  fare,  or  charge,  unless  such  reduction  or  change  is  approved 
by  the   Commission. 
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In  g-eneral,  the  effect  of  this  section  is,  as  its  heading  states,  to 
continue  in  effect  upon  the  return  of  the  railroads  to  corporate 
management  the  rates,  regulations,  etc.,  which  were  in  force  on  the 
last  day  of  Federal  control.  Practically  all  of  these  rates  and  regu- 
lations had  been  initiated  by  the  President  during  the  Federal  con- 
trol period  and  constituted  increases  over  the  rates  which  were  in 
effect  at  the  time  the  Nation  commandeered  the  railroads  from 
their  owning  corporations.  The  major  part  of  such  increases  had 
been  made  by  a  general  order  of  the  Director  General  of  Railroads, 
acting  under  authorization  of  the  President,  which  was  contem- 
poreaneous  in  date  with  another  general  order  increasing  the  wages 
of  railroad  employees.-^  The  first  of  these  orders  was  obviously 
designed  to  aid  in  securing  additional  revenue  to  meet  such 
increased  costs  of  operation  and  to  prevent  a  stoppage  of  these 
arteries  of  commerce  through  labor  difficulties,  or  otherwise. 
Except  for  the  legality  of  the  exercise  by  the  Nation  of  a  dominant 
and  untrammelled  authority  over  intrastate  as  well  as  interstate 
rates,  it  would  have  been  necessary  to  have  secured  approval  of 
these  rate  increases  by  various  state  regulatory  commissions,  and 
in  many  instances  to  have  awaited  the  repeal  of  maximum  rate 
statutes  by  the  state  legislatures.  Throughout  the  Middle  West, 
state  statutes  were  generally  in  effect  forbidding  intrastate  pas- 
senger fares  in  excess  of  two  cents  a  mile,  and  other  states  by 
legislative  enactment  had  provided  maximum  rates  for  some 
descriptions  of  freight  traffic  beyond  which  the  state  commissions 
were  without  power  to  authorize  advances.  All  difficulties  of  this 
character  were  avoided  by  the  dominant  and  exclusive  nature  of  the 
National  control  under  which  the  President's  authority  to  initiate 
increased  rates  was  operative,  regardless  of  the  state  or  interstate 
character  of  the  commerce  involved. 

With  the  issuance  of  the  President's  Proclamation  dated  Decem- 
ber 24,  1919,  which  terminated  Federal  control  on  March  1,  1920, 
much  speculation  was  evoked  as  to  the  future  status  of  these  rates. 
Increased  costs  of  operation  had  continued,  there  was  no  prospect 
for  an  early  establishment  of  a  lower  wage  scale,  and  the  state 
legislatures  had  adjourned  without  repealing  their  maximum  rate 
statutes. 

At  the  time  of  their  initiation  by  the  President,  the  increased 
rates  had  not  been  filed  with  state  regulatory  officers,  but  shortly 

="As  to  rates,  General  Order  28  of  W.  G.  McAdoo,  Director  General 
of  Railroads,  dated  May  25,  1918;  as  to  wages,  General  Order  27,  same 
date. 
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before  the  termination  of  Federal  control  a  tender  of  them  was 
made  to  the  state  commissions  for  tiling.  Some  states  rejected  the 
rates  on  the  ground  that  the  advances  had  not  been  made  in  con- 
formity with  state  law,  or  that  the  state  officers  were  without  power 
to  file  rates  which  exceeded  maximum  rate  statutes ;  others  gave 
their  specific  approval  to  the  filing;  and  still  others  took  neither 
negative  nor  affirmative  action.  One  state  in  the  last  weeks  of 
Federal  control  undertook  by  specific  order  to  suspend  the  opera- 
tion of  all  the  increased  and  Presidentially  initiated  rates  imme- 
diately upon  the  resumption  of  corporate  management  and  until 
such  time  as  the  railroad  corporations  should  have  made  a  justifi- 
cation of  the  rates  and  secured  the  approval  of  the  state  commission 
in  conformity  with  the  provisions  of  a  state  statute  relating  to 
increases  in  rates. 

The  resulting  effect  upon  the  rates  made  during  Federal  control 
of  a  termination  of  that  control  without  additional  legislation  was 
a  much-mooted  question.  It  had  been  held  by  the  New  York 
Public  Service  Commission  that  upon  the  relinquishment  of  a  small 
railroad  from  Federal  control  the  lawful  rates  were  those  which 
had  been  filed  with  the  Commission  prior  to  Federal  control,  not- 
withstanding the  fact  that  subsequent  thereto  and  while  the  road 
was  under  Federal  control,  the  President  had  increased  the  rates  in 
conformity  with  Section  10  of  the  Federal  Control  Act.--  This 
view  was  said  by  some  to  have  support  in  decisions  made  following 
the  repeal  by  Congress  in  1878  of  the  Federal  Bankruptcy  Act  of 
1867,  where  it  was  said :  "The  repeal  of  the  Bankruptcy  Act  of  the 
United  States  removed  an  obstacle  to  the  operation  of  the  insol- 
vency laws  of  the  state,  and  did  not  render  necessary  their 
reenactment."-^ 

It  seems  more  likely,  however,  that  the  courts  would  have  held 
the  increased  rates  to  be  continued  in  eflfect  until  thereafter  changed 
by  affirmative  act  of  the  revived  state  authority.  Such  rates  con- 
stituted the  only  existing  body  of  rates.  The  rates  previously  in 
eflfect  had  been  superseded  by  rates  made  under  the  lawful  authority 
of  the  Nation.  The  status  of  the  latter  rates,  and  the  existing 
state  of  facts  created  by  the  lawful  exercise  of  National  authority, 
should  under  familiar  principles  be  presumed  to  continue  until  law- 
fully changed.     To   have  conceived  of  their  being  automatically 

"Maloney  v.  Norwood  &  St.  L.  R.  R.,  Public  Utility  Reports,  1919-A, 
p.  598. 

"Butler  V.  Gorelev  (1892)  146  U.  S.  303,  314,  13  Sup.  Ct.  84.  See  also 
Tua  z'.  Carriere    (1886)    117  U.  S.  201,  6  Sup.  Ct.  565. 
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abrogated  by  the  incidence  of  previously  enacted  maximum  rate 
statutes  at  the  end  of  Federal  control  would  have  left  the  railroad 
corporations  with  no  rates  at  all.  Their  former  rates  had  been 
superseded  under  lawful  authority  and  the  rate  schedules  contain- 
ing them  had  been  cancelled  and  withdrawn.  A  new  status  had 
been  created  of  which  the  maximum  rate  statutes,  if  given  renewed 
force,  would  have  been  wholly  destructive.  Herein  lies  the  mate- 
rial difference  between  this  situation  and  the  revival  of  state  insol- 
vency laws  which  are  remedial  in  character.  When  the  remedies 
provided  by  the  National  act  were  withdrawn,  the  obstacle  to  utili- 
zation by  debtors  and  creditors  of  remedies  provided  by  state 
statute  was  removed.  But  in  so  far  as  there  had  been  proceedings 
under  the  National  act  or  the  creation  of  a  status  thereunder,  the 
state  statute  did  not  serve  as  a  destroying  agency.  Thus  debts 
which  had  been  discharged  under  the  National  act  were  not  revived, 
even  though  not  barred  by  the  provisions  of  the  restored  state  law. 

A  conception  of  the  establishment  of  a  freight  rate  as  determina- 
tive of  an  existing  status  until  changed  is  not  new  to  the  courts. 
In  1913  the  Court  of  Claims  rested  a  decision  adverse  to  the  Fed- 
eral Government  in  part  upon  this  principle.  Speaking  of  a  com- 
modity rate  in  controversy,  it  said:  "However  fixed,  it  was  the 
established  rate  until  changed  in  some  manner  allowed  by  law. 
*  *  *  In  other  words  a  commodity  rate  once  established 
remains  in  force  until  changed  as  a  commodity  rate.'"-*  And  the 
Supreme  Court  defined  the  nature  of  a  tariff  of  freight  rates  by 
declaring  that  "so  long  as  it  was  of  force"  it  was  "to  be  treated 
as  though  it  had  been  a  statute,  binding  as  such  upon  Railroad  and 
shipper  alike. ''-^ 

There  is  an  analogy  between  this  conception  of  a  continuing 
status  of  lawfully  initiated  rates  after  the  lapse  of  the  Federal 
power  under  which  they  were  made  and  the  effect  given  to  the 
legal  tender  acts  of  1862  and  1863.  The  Supreme  Court  in  its 
majority  opinion  upheld  the  constitutionality  of  these  acts  exclu- 
sively upon  the  war  powers  of  Congress.-®  But  the  status  created 
by  the  exercise  of  that  power  (namely  the  status  of  treasury  notes 
as  legal  tender)  continued  in  effect  after  the  declaration  of  peace 
and  after  the  war  power  had  ceased  to  be  operative.     Thus  Knox 

=*Union  Pacific  R.  R.  v.  United  States   (1913)   48  Ct.  CI.  99,  109. 

^'Pennsylvania  R.  R.  v.  International  Coal  I^Iining  Co.  (1913)  230  U.  S. 
184,  197,  Z2,  Sup.  Ct.  893. 

^Legal  Tender  Cases  (1870)  12  Wall.  79  U.  S.  457. 
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V.  Lee,  one  of  the  original  cases  presented  to  the  court  under  the 
g-eneral  caption  of  the  "Legal  Tender  Cases'',  involved  the  pro- 
priety of  a  charge  to  the  jury  in  1867  directing  attention  to  the  fact 
that  treasury  notes  were  legal  tender  at  that  time.  Thereafter  there 
appears  to  have  been  a  complete  acquiescence  in  the  conception 
that  these  notes  continued  to  have  the  qualities  thus  lawfully 
imparted  to  them  so  long  as  they  remained  in  circulation.  Ko 
attack  was  made  upon  their  continuing  validity  as  legal  tender  until 
in  1878  Congress  undertook  to  provide  for  their  redemption  and 
reissue  and  to  impart  to  the  reissued  notes  the  legal  tender  qualities 
of  the  originals.  In  order  to  sustain  the  constitutionality  of  this 
peace-time  legislation  the  court  was  compelled  to  resort  to  a  con- 
struction of  the  power  of  Congress  to  borrow  money  and  to  provide 
a  National  currency  which  it  had  declined  to  adopt  in  the  earlier 
case.-"  Yet  it  was  not  suggested  that  such  a  construction  was 
originally  necessary  in  order  to  have  continued  the  lawfully  created 
status  of  the  original  notes  throughout  the  intervening  period. 
It  was  the  tacitly  accepted  principle  that  their  status  imparted  as  a 
constitutional  exercise  of  the  war  power  would  continue,  even  after 
that  power  had  ceased  to  function,  until  changed  by  appropriate 
legislation.  This  is  an  application  of  the  more  general  rule  that 
the  validity  of  proceedings  taken  under  the  war  power  is  not  to  be 
impeached  or  rights  thereby  created  to  be  vitiated  upon  the  termi- 
nation of  war.-*  If  the  courts  had  inclined  to  sustain  the  con- 
tinuance of  the  initiated  rates  in  spite  of  the  restoration  of  state 
power  it  would  doubtless  have  been  on  some  such  analog^'  as 
this. 

If  there  had  been  no  additional  legislation  and  if  the  courts 
should  not  have  adopted  the  theory  of  a  continuing  status  tmtil 
changed  by  affirmative  act,  the  only  recourse  against  maximum 
rate  statutes  would  have  been  through  bills  for  injunction  to  pre- 
vent their  operation  on  the  ground  of  confiscation  of  propertv  in 
violation  of  the  Fourteenth  Amendment.  Granting  the  theoretical 
efficacy  of  this  remedy  the  economic  situation  demanded  a  more 
certain  relief  against  a  further  depreciation  of  railroad  credit. 
Congress  intervened  in  these  circumstances  to  provide  specifically 
that  the  increased  rates  in  effect  on  February  29,  1920.  (the  last 
day  of  Federal  control)  should  continue  in  effect  "until  thereafter 
changed  by  state  or  Federal  authority,  respectively,  or  pursuant  to 

"Legal  Tender  Case   (1884)    110  U.  S.  421,  4  Sup.  Ct.  122. 

=*Miller  V.  United  States  (1870)  78  U.  S.  268;  Tvler  v.  Defrees  (1870) 
78  U.  S.  331;  Hijo  v.  United  States  (1904)  194  U.  S.  315,  24  Sup.  Ct.  727. 


670  COLUMBIA  LAW  REVIEW 

authority  of  law."  Enacted  as  a  part  of  legislation  providing  for 
the  termination  of  the  war  time  status  of  railroad  operation,  in  fact 
as  a  partial  remedy  of  "evils  which  have  arisen  from  its  rise  and 
progress",  it  is  thought  that  the  tendency  will  be  to  place  the  con- 
stitutionality of  this  provision,  if  it  be  questioned,  upon  the  war 
powers,  although  it  also  falls  within  the  power  of  Congress  in 
respect  to  the  regulation  of  interstate  commerce.  In  form  it  is 
essentially  a  war  time  measure  enacted  to  promote  a  successful 
return  to  a  status  of  peace.  This  is  emphasized  not  only  by  the 
title  designation  "Termination  of  Federal  Control",  but  by  other 
provisions  of  the  same  legislation.  Thus  other  sections  of  the  Act 
forbid  reduction  in  the  war  time  wages  for  a  period  of  six  months, 
continue  the  government  guarantee  of  the  war  time  rental  to  rail- 
road corporations  for  the  same  period,  and  prohibit  both  the  states 
and  the  corporations  from  reducing  rates  during  that  period  except 
with  the  consent  of  the  Interstate  Commerce  Commission.  Still 
other  sections  of  the  Act  make  provision  for  the  fixation  of  wage 
scales  in  the  future  and  the  establishment  of  a  rule  of  rate  making 
in  which  recognition  is  given  to  the  right  of  railroad  companies  to 
earn  reasonable  profits  upon  the  value  of  the  property  devoted  to 
transportation  use.  In  relinquishing  the  railroads  to  the  owning 
corporations,  Congress  acknowledged  in  this  manner  a  responsibility 
to  the  corporations  for  many  of  the  new  conditions  which  had  been 
necessarily  created  by  the  Federal  Government  as  a  part  of  its  war 
time  operation. 

It  may  be  suggested  that  the  effect  of  the  new  limitations  under 
discussion  will  outlast  the  period  when  the  Federal  Government 
may  function  under  its  war  powers,  that  is  beyond  a  reasonable 
time  after  the  formal  termination  of  the  war.  But,  as  already 
noted,  the  Legal  Tender  Cases  proceeded  upon  the  theory  that  a 
state  of  facts  created  by  the  exercise  of  lawful  authority  will  con- 
tinue even  after  the  authority  had  ceased  to  function.  So  here, 
granting  what  seems  to  be  indisputable — ^that  the  limitations  are 
reasonably  appropriate  and  necessary  to  permit  a  successful  return 
to  a  status  of  peace — ^they  may  be  properly  sustained  under  the 
war  powers  of  Congress.  In  the  event  that  for  any  reason  this 
source  of  power  should  seem  inadequate,  the  power  to  regulate 
commerce  is  sufficiently  inclusive  to  sustain  the  limitations  upon 
state  power  as  an  appropriate  means  to  a  legitimate  end. 

An  examination  of  the  limitations  from  the  viewpoint  of  statu- 
tory construction,  their  field  of  operation  and  their  practical  effect, 
serves  to  strengthen  this  conclusion. 
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Continuance  of  the  increased  rates  is  provided  by  the  Act 
'■'until  thereafter  changed  by  State  or  Federal  authority,  respect- 
ively, or  pursuant  to  authority  of  law."  The  latter  clause  seems 
to  provide  for  change  by  the  railroad  corporations  upon  compliance 
by  them  with  the  procedural  provisions  of  state  or  Federal  statutes, 
applicable  respectively  to  intrastate  or  interstate  rates,  that  is  it 
permits  such  changes  to  be  made  "pursuant  to  authority  of  law." 
The  inhibition  upon  "State  or  Federal  authority"  is  that  the  rates 
should  continue  "until  thereafter  changed." 

To  thereafter  change  an  existing  status  requires  an  affirmative 
act,  and  the  provision  is  so  phrased  as  to  indicate  the  intention  of 
Congress  to  revest  the  states  with  their  regulatory  powers  over 
intrastate  rates,  but  to  avoid  the  operation  of  former  state  statutes 
and  regulatory  orders  in  conflict  with  a  continuance  of  such  rates. 
There  is  nothing  anomalous  in  this  situation.  The  pre-existing 
maximum  rate  statutes  and  former  orders  of  regulatory  officers 
had  been  enacted  or  made  with  respect  to  rates  which  represented 
either  the  voluntary  action  of  the  carriers  or  the  result  of  regu- 
latory supervision  by  the  states.  Obviously  they  could  not  have 
contemplated  the  changed  conditions  brought  about  by  the  war, 
nor  could  they  operate  on  rates  lawfully  made  by  the  dominant 
and  exclusive  authority  of  the  Nation.  State  power  of  regulation, 
as  is  said  by  the  Supreme  Court  in  its  most  recent  decision  on  the 
subject,  is  derivative  only,  arising  from  the  duty  of  the  intrastate 
carrier  to  charge  only  reasonable  rates  w'ith  the  co-relative  right 
in  the  state  to  exact  compliance  with  the  duty.-^  The  lawfulness 
of  the  increased  rates  continued  in  effect  by  this  Act  is  attested 
by  the  fact  that  they  were  made  by  the  dominant  authority  of  the 
Nation;  their  lawfulness  should  be  presumed  to  continue  until  the 
revested  authority  of  the  state  shall  be  asserted  through  legislative 
enactment  or  administrative  order  to  declare  them  unlawful. 

In  its  legal  effect,  the  Congressional  act  provides  for  a  revest- 
ing of  state  authority  to  exact  a  compliance  with  such  duties  in 
respect  to  intrastate  rates  as  may  rest  upon  the  carriers,  but 
requires  that  the  revested  authority  shall  be  exercised  only  by 
affirmative  act.  That  affirmative  act  may  consist  in  the  legislative 
enactment  of  statutes  or  the  issuance  of  administrative  orders  after 
compliance  with  the  procedural  formalities  as  to  notice  and  hear- 
ing. But  previously  enacted  maximum  rate  statutes  in  effect  at 
the  beginning  of  Federal  control  will  not  constitute  such  an  affirm- 

=*Dakota  Central  Tel.  Co.  v.   State  of   South  Dakota    (1919)    250  U.  S. 
163,  39   Sup.  Ct.  507. 


672  COLUMBIA  LAW  RBVIBW 

ative  act  in  the  absence  of  their  re-enactment.  It  is  inconsistent 
with  the  theory  and  statement  of  the  present  Federal  statute  to 
conceive  of  the  state  maximum  rate  statutes  as  being  merely  held 
in  suspense  to  become  operative  at  the  end  of  Federal  control  or 
on  September  1,  1920,  upon  the  only  lawful  rates  in  existence  on 
that  date,  which  were  made  by  the  Nation  in  complete  derogation 
of  such  statutes ;  for  the  act  of  Congress  provides  that  these  rates 
shall  continue  in  effect  "until  thereafter  changed." 

State  statutes  making  the  filing  of  rates  or  their  approval  by 
administrative  officers  conditions  precedent  to  their  validity  are 
likewise  rendered  inapplicable  to  the  rates  in  effect  at  the  end  of 
Federal  control.  Similarly  those  state  regulatory  commissions 
which  have  had  the  so-called  "suspension  power"  cannot  exercise 
it  in  respect  to  these  rates.  This  power  is  a  statutory  authority 
similar  to  that  exercised  by  the  Interstate  Commerce  Commission 
over  interstate  rates  by  which  when  increased  rates  are  filed  to  take 
effect  at  some  future  time,  the  Commission  may  suspend  and  defer 
their  operation  pending  investigation  as  to  their  reasonableness. 
An  elaboration  of  this  is  the  provision  in  Illinois  and  Nebraska 
statutes  and  those  of  a  number  of  other  states  forbidding  the 
collection  of  any  increased  rate  until  a  justification  of  the  increase 
shall  have  been  made  by  the  carrier  and  an  order  of  approval 
entered  by  the  designated  regulatory  officers.  None  of  these 
provisions  can  under  the  Congressional  act  apply  to  a  continuance 
of  the  rates  in  effect  at  the  end  of  Federal  control,  for  they  had 
previously  become  operative  at  a  time  when  they  were  validated 
by  the  constitutional  exercise  of  a  National  power.  It  is  almost 
the  same  situation  as  has  been  previously  presented  when  the  car- 
riers have  sought  to  increase  intrastate  rates  without  securing  the 
consent  of  the  state  for  the  purpose  of  complying  with  orders  of 
the  Interstate  Commerce  Commission  to  remove  unjust  discrimina- 
tion between  persons  using  interstate  and  intrastate  commerce 
respectively.  In  such  cases  the  states  have  been  held  powerless 
to  suspend  the  rates  or  to  enforce  as  to  them  statutes  in  respect 
to  filing  or  approval. 

"But  these  provisions  (of  the  state  statute  in  respect  to  filing  and 
approval  of  increased  rates)  cannot  be  held  to  apply  to  changes 
in  intrastate  rates  over  which  the  Board  (of  state  commissioners) 
has  no  control.  The  proper  conduct  of  business  would  suggest  the 
giving  of  some  notice,  *  *  *  but  a  valid  order  of  the  Com- 
mission (Interstate  Commerce  Commission)  is,  when  applicable. 
a  legal  justification   for  disregarding  a  conflicting  regulation  of 
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the  state  law — because  the  Federal  authority  is  dominant."     Inser- 
tions of  parenthetical  matter  do  not  appear  in  original.-^" 

In  so  far  as  the  filing  of  rates  is  designed  to  secure  adequate 
publicity  of  published  charges  for  the  information  of  the  public 
and  the  regulating  officers,  it  may  seem  desirable  to  the  state 
officers  to  accept  and  file  them  for  that  purpose.  But  if  a  filing 
of  rates  already  validated  is  not  accomplished  it  is  difficult  to 
understand  how  an  omission  in  this  respect  would  have  any  more 
effect  upon  the  lawful  continuance  of  rates  otherwise  legalized 
than  a  failure  to  comply  with  provisions  of  the  Act  to  Regulate 
Commerce  in  respect  to  posting  interstate  rates  at  stations,  a 
failure  to  post  being  held  not  to  impeach  the  validity  of  the  ratcs."^ 

To  review  these  limitations  upon  state  power  over  intrastate 
rates  it  appears  that  Congress,  by  legislative  act,  has  ( 1 )  prevented 
the  application  of  existing  maximum  rate  statutes,  of  which  the 
two  cent  passenger  fare  statutes  are  typical,  and  (2)  avoided  the 
operation  of  state  statutes  respecting  the  filing,  suspension  and 
approval  of  increased  rates  by  state  regulating  bodies.  Congress 
has  also  further  temporarily  restricted  the  revested  state  authority 
for  six  months  by  prohibiting  reductions  in  rates  during  that 
period  except  with  the  approval  of  the  Interstate  Commerce  Com- 
mission. All  of  these  limitations  fall  well  within  the  war  powers 
of  Congress  and  its  power  to  regulate  interstate  commerce  as 
outlined  earlier  in  this  discussion. 

(b)  Limitations    Dependent    on    Action    by    Interstate 
Commerce  Commission 

Limitations  dependent  upon  subsequent  action  of  the  Interstate 
Commerce  Commission  are  enacted  as  amendments  to  the  Act  to 
Regulate  Commerce.  In  so  far  as  pertinent  to  the  present  dis- 
cussion, they  are  set  forth  in  the  margin.^s     These  amendments 

^'American  Exp.  Co.  z'.  South  Dakota  (1917)  244  U.  S.  617,  626,  37 
Sup.  Ct.  656. 

=^Texas  &  Pac.  Rv.  v.  Cisco  Oil  Mill  (1907)  204  U.  S.  449,  27  Sup.  Ct. 
358;  Kansas  Citv  Southern  Rv.  z:  Albers  Commission  Co.  (1912)  223  U.  S. 
573,  32  Sup.  Ct.  316;  United  States  v.  Miller  (1912)  223  U.  S.  599,  32 
Sup.  Ct.  323. 

"After  providing  that  carriers  may  file  complaints,  provision  is  made 
in  Section  416  of  the  Transportation  Act  of  1920,  amending  Section  13 
of  the  Act  to  Regulate  Commerce,  for  notice  to  the  state  officers  whenever 
intrastate  rates  are  involved  in  a  proceeding  before  the  Interstate  Com- 
merce Commission,  either  instituted  on  its  own  motion  or  upon  petition. 
A  method  by  which  the  Commission  may  through  joint  hearing,  or  other- 
wise, utilize  the  records  and  facilities  of  the  state  officers  is  also  provided. 
The  following  additional  amendatory  paragraph  is  then  added: 
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have  two  general  effects:  (1)  They  enact  into  statutory  law  the 
judicial  construction  of  Section  3  of  the  Act  to  Regulate  Commerce 
in  so  far  as  that  section  relates  to  discriminations  between  inter- 
state and  intrastate  rates,  and  (2)  they  amplify  the  former  law 
by  {a)  permitting  carriers  to  complain  of  such  discriminations, 
in  additions  to  persons  and  localities,  {h)  extending  the  prohibition 
against  such  discrimination  to  specifically  include  discrimination 
against  interstate  commerce  as  such,  this  in  addition  to  the  former 
inclusion  of  discriminations  between  persons  and  localities,  and 
(c)  authorizing  the  Interstate  Commerce  Commission  to  prescribe 
the  specific  rate  for  intrastate  application  to  remove  discrimina- 
tions found  to  exist,  where  formerly  the  power  was  only  to 
prescribe  reasonable  maximum  rates  for  interstate  application  and 
to  order  the  removal  of  the  discrimination,  whereupon  the  carrier 
might  lawfully  put  in  force  the  interstate  rates  found  reasonable 
and  raise  the  state  rates  to  the  same  level.^^ 

It  is  not  within  the  scope  of  this  article  to  consider  the  con- 
stitutionality of  a  delegation  of  power  to  administrative  officers 
to  prescribe  specific  rates  as  differentiated  from  maximum  rates. ^^ 

"Whenever  in  any  such  investigation  the  Commission,  after  full  hearing, 
finds  that  any  such  rate,  fare,  charge,  classification,  regulation,  or  practice 
causes  any  undue  or  unreasonable  advantage,  preference,  or  prejudice 
as  between  persons  or  localities  in  intrastate  commerce  on  the  one  hand 
and  interstate  or  foreign  commerce  on  the  other  hand,  or  an}'  undue, 
unreasonable,  or  unjust  discrimination  against  interstate  or  foreign  com- 
merce, which  is  hereby  forbidden  and  declared  to  be  unlawful,  it  shall 
prescribe  the  rate,  fare,  or  charge,  or  the  maximum  or  minimum,  or 
maximum  and  minimum,  thereafter  to  be  charged,  and  the  classification, 
regulation,  or  practice  thereafter  to  be  observed,  in  such  manner  as,  in  its 
judgment,  will  remove  such  advantage,  preference,  prejudice,  or  discrim- 
ination. Such  rates,  fares,  charges,  classifications,  regulations,  and  prac- 
tices shall  be  observed  while  in  effect  by  the  carriers  parties  to  such 
proceedings  affected  thereby,  the  law  of  any  state  or  the  decision  or  order 
of  any  state  authority  to  the  contrary  notwithstanding. 

^"Where  in  the  exercise  of  its  delegated  authority  the  Commission  not 
only  finds  that  the  disparity  in  the  two  classes  of  rates  is  resulting  in 
unjust  discrimination  against  interstate  commerce  but  also  determines 
what  are  reasonable  rates  for  the  interstate  traffic,  and  then  directs 
the  removal  of  the  discrimination,  the  carrier  not  only  is  entitled  to  put 
in  force  the  interstate  rates  found  reasonable  but  is  free  to  remove  the 
forbidden  discrimination  by  bringing  the  intrastate  rates  to  the  same  level." 
Illinois  Central  R.  R.  v.  Public  Utilities  Commission  of  111.  (1918)  245 
U.  S.  493,  506,  38  Sup.  Ct.  170. 

^'The  suggested  differentiation  appears  to  have  given  the  courts  no 
concern.  See  Louisville  &  N.  R.  R.  v.  Garrett  (1913)  231  U.  S.  298, 
305,  34  Sup.  Ct.  48;  and  cases  there  cited,  where  it  is  declared  w-ithout 
qualification  in  this  respect  that  a  state  legislature  may  constitutionally 
"commit  the  authority  to  fix  rates  to  a  subordinate  body".  See  also  the 
dictum  that  "Congress  might  itself  prescribe  the  rates ;  or  it  might  commit 
to  some  subordinate  tribunal  this  dutv"' ;  Interstate  Commerce  Commission 
V.  Cincinnati,  N.  O.  &  T.  P.  Ry.  (1897)  167  U.  S.  479,  494,  17  Sup.  Ct. 
896. 
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Authority  to  establish  specific  rates  and  minimum  rates,  referred 
to  in  this  amendment,  is  also,  by  other  amendments  contempo- 
raneously enacted,  delegated  for  the  first  time  to  the  Interstate 
Commerce  Commission  in  respect  to  interstate  rates.  Heretofore 
the  Commission's  authority  had  only  been  to  establish  reasonable 
maximum  rates.  If  the  new  delegation  of  power  is  lawful  in  its 
broader  aspect,  that  is,  as  it  affects  interstate  rates  generally,  no 
reason  suggests  itself  for  its  invalidity  as  a  part  of  the  power  to 
regulate  interstate  commerce  by  removing  discriminations  imposed 
upon  it. 

The  extension  of  the  prohibition  against  unjust  discrimination 
to  include  discriminations  against  interstate  commerce  as  such 
involves  interesting  considerations.  It  may  be  that  this  is  not  a 
new  limitation  at  all,  but  merely  a  restatement  of  a  former  one 
in  more  direct  phraseology.  Section  3  of  the  Act  to  Regulate 
Commerce  which  has  been  continued  without  amendment  since 
its  first  enactment  as  a  part  of  the  original  act  of  February  4,  1887, 
snd  under  which  the  Interstate  Commerce  Commission's  authority 
to  disturb  state  rates  has  been  upheld,  provides : 

"That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  Act  to  make  or  give  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  description  of  traffic,  in 
any  respect  whatsoever,  or  to  subject  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever." 

While  all  of  the  cases  where  the  exercise  of  the  dominant 
power  of  the  Nation  in  respect  to  intrastate  rates  which  have  been 
presented  to  the  Courts  under  this  section  have  involved  discrim- 
inations between  persons  or  localities,^^  it  is  to  be  observed  that 
the  section  also  forbids  discrimination  between  descriptions  of 
traffic.  Whether  the  body  of  intrastate  commerce  or  rates,  on  the 
one  hand,  and  the  body  of  interstate  commerce  or  rates,  on  the 
other,  are  descriptions  of  traffic  within  this  section  may  have  been 
a  debatable  question.  Against  such  a  suggestion  is  the  fact  that 
this  same  phraseology  was  used  in  the  EngHsh  Act  for  the  regula- 
tion of  railways  dated  July  10,  1854,  and  in  the  Eleventh  section 
of  the  act  amendatory'  thereof  of  July  21.   1873.    In  England  no 

^'Houston,  E.  &  W.  T.  Ry.  v.  United  States  (1914)  234  U.  S.  342, 
34  Sup.  Ct.  833;  American  Exp.  Co.  v.  South  Dakota  (1917)  244  U.  S. 
617,  37  Sup.  Ct.  656;  Illinois  Central  R.  R.  v.  Public  Utilities  Commission 
of  111.  (1918)  245  U.  S.  493,  38  Sup.  Ct.  170. 
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such  differentiation  could  have  been  in  contemplation  under  the 
phrase  "description  of  traffic''.  On  the  other  hand,  the  existence 
of  the  two  kinds  of  commerce  in  the  United  States  makes  possible 
preferences  to  one  at  the  expense  or  prejudice  of  the  other. 

This  on  several  occasions  has  been  the  subject  of  comment  by 
the  Interstate  Commerce  Commission.  Thus  in  191  j  Western 
Advance  Rate  Case^^  the  Commission  disapproved  an  advance  in 
the  interstate  rates  on  live  stock  on  the  ground  that  lower  intrastate 
rates  had  already  placed  a  burden  on  interstate  commerce  which 
would  be  emphasized  by  increasing  the  interstate  rates,  even  though 
the  total  revenue  from  the  two  classes  of  traffic  was  inadequate. 

■'These  statistics  offered  by  the  carriers  show  the  revenues  from 
the  whole  of  their  livestock  traffic,  intrastate  and  interstate.  *  *  * 
There  is  no  claim  made  here  that  the  interstate  rates  on  livestock 
are  not  adequately  remunerative,  but  rather  that  the  revenues 
derived  both  from  intrastate  and  interstate  traffic  are  inadequate. 
No  one  denies  that  the  state  rates  are  generally  far  below  the  inter- 
state rates ;  yet  the  suspended  tariffs  propose  to  widen  the  gulf 
between  the  two  sets  of  rates  and  correspondingly  increase  the 
burden  on  interstate  traffic  and  proportionately  lift  a  burden  off 
the  state  traffic."^'^ 

In  dealing  with  a  dift'erence  between  interstate  and  intrastate 
passenger  fares,  the  Commission  directed  attention  to  another  type 
of  discrimination  against  a  description  of  traffic,  i.e.,  interstate  com- 
merce. A  passenger  fare  of  two  cents  a  mile  prevailed  within  the 
state  of  Illinois,  while  the  fare  applicable  to  interstate  travel 
between  points  in  Illinois  and  other  states  was  two  and  one-half 
cents  a  mile.  It  was  shown  to  be  a  prevalent  practice  for  travelers 
journeying  from  Illinois  points  to  interstate  destinations  to  buy 
intrastate  tickets  to  border  line  stations,  thus  securing  the  benefit 
of  the  lower  fare,  and  there  rebuying  a  ticket  to  destination  at  the 
interstate  fare.  This  practice,  the  Commission  said,  "reduces  the 
aggregate  revenues  of  the  carriers  from  passenger  traffic,  and  causes 
to  be  reported  as  intrastate,  traffic  which  should  be  reported  instead 
as  interstate. "^^ 

Again  in  Increases  in  Passenger  Fares  in  Western  Territory^^ 

=^(1915)  35  I.  C.  C.  497. 

^'Ibid.,  at  p.  588.  This  decision  was  not  in  harmony  with  prior  hold- 
ings of  the  Commission  (see  dissenting  opinion),  but  it  was  quoted  with 
approval  and  followed  in  Live  Stock  Rates  from  Points  in  Colorado,  etc., 
35  I.  C.  C.  682. 

^Business  Men's  League  of  St.  Louis  v.  Atchison,  T.  &  S.  F.  Ry. 
(1918)  49  L  C.  C.  713,  715. 

''(1915)  37  I.  C.  C.  1. 


NEIV  LIMITATIOXS  ON  RAILROAD  RATES      677 

the  Commission  while  permitting  increases  in  interstate  fares  upon 
a  showing  as  to  the  inadequacy  of  revenue  from  passenger  traffic 
generally,  said : 

"This  increased  revenue  which  apparently  should  come  from 
the  passenger  traffic  should  not,  however,  be  altogether  imposed 
upon  the  interstate  traffic.  Manifestly  a  person  journeying  by  rail 
within  the  boundaries  of  a  state  cannot  expect  to  travel  at  the 
expense,  in  any  degree,  of  the  interstate  passenger.  State  and 
interstate  traffic  should  each  contribute  equitably  to  the  return  the 
carrier  is  entitled  to  earn  on  the  value  of  its  property  devoted  to  the 
passenger  service.  The  revenue  of  respondents  from  intrastate 
passenger  traffic  within  these  states  is  approximately  96  per  cent 
of  that  from  the  interstate  traffic.  While  we  should  permit  reason- 
able interstate  fares  we  cannot  sanction  fares  that  are  higher  than 
are  reasonable  for  the  service  performed  because  intrastate  fares 
are  alleged  or  shown  to  be  unduly  lcw."*° 

While  commenting  on  these  discriminations  between  interstate 
and  intrastate  commerce,  the  Commission  did  not  undertake  to  order 
their  removal,  but  restricted  its  action  to  cases  where  it  found 
existent  discriminations  between  persons  or  localities.  Whether 
the  original  provisions  of  Section  3  of  the  Act  to  Regulate  Com- 
merce included  in  the  designation  "descriptions  of  traffic",  prohibi- 
tions against  discriminations  between  the  two  kinds  of  commerce 
was  never  passed  upon  directly  by  either  the  Commission  or  the 
courts.  This  may  have  been  due  to  the  fact  that  the  cases  which 
arose  under  the  section  were  presented  upon  the  complaint  of 
either  shippers  or  localities,  and  these  classes  of  complainants  were 
interested  primarily  in  demonstrating  alleged  preferences  to  com- 
peting shippers  and  localities,  rather  than  possible  discriminations 
between  descriptions  of  traffic  as  such.  Discriminations  of  the 
latter  sort  had  their  primar}'  effect  upon  the  carriers  themselves, 
though  indirectly  they  affected  also  the  users  of  interstate  and 
intrastate  rates,  respectively,  and  often  in  a  decided  manner. 

The  correct  interpretation  of  Section  3  as  it  stood  alone  has 
become  largely  a  question  of  academic  interest  in  view  of  the  new 
legislation.  Presumably  the  evil  effects  of  a  disparity  in  rate  levels 
as  previously  noted  by  the  Commission  were  among  the  considera- 
tions which  actuated  Congress  in  enacting  the  present  amendment 
to  the  Act.     Carriers  are  now  given  the  express  right  to  file  com- 

*^Ibid.,  at  p.  41.  As  to  the  objection  that  the  carriers  had  failed  to 
segregate  their  cost  studies  between  intrastate  and  interstate  passenger 
service,  the  Commission  said  at  p.  30:  "The  intrastate  and  interstate 
passenger  service  is  intermingled.  It  is  largely  done  upon  the  same  trains 
over  the  same  roadbed,  with  the  aid  of  the  same  emploj-ees." 
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plaints  against  the  alleged  discriminatory  character  of  intrastate 
rates.  Discrimination  between  the  two  descriptions  of  traffic,  inter- 
state and  intrastate,  is  definitely  prohibited  in  express  terms.  There 
is  no  reason  to  doubt  the  constitutionality  of  the  amplification  of 
power  and  the  new  limitation  upon  the  states,  for  the  power  to 
regulate  interstate  commerce,  as  outlined  earlier,  includes  within 
its  scope  the  power  to  regulate  effectively  and  to  prevent  inter- 
ference with  such  regulation. 

By  other  sections  of  the  Transportation  Act  of  1920  the  Inter- 
state Commerce  Commission  is  directed  to  initiate  rates  so  as  to 
produce  a  "fair  return"  upon  the  aggregate  value  of  railroad  prop- 
erties considered  as  a  whole  or  in  groups.*^  This  direction  con- 
templates a  rate  scheme  which  will  produce  an  adequate  total 
revenue  from  the  combined  interstate  and  intrastate  operations  of 
carriers.  A  separation  of  value  or  accounts  as  between  interstate 
and  intrastate  service  is  neither  required  nor  permitted  within  this 
section.  In  these  circumstances,  it  is  at  once  apparent  that  low 
intrastate  rates  will  necessitate  higher  interstate  rates  to  produce 
the  desired  total  return  and  that  a  difference  in  rate  levels  between 
these  two  descriptions  of  traffic  will  constitute  a  real  burden  and 
discrimination.  This  recognition  in  the  Transportation  Act  of  the 
carrier's  right  to  a  fair  return  upon  the  value  of  its  total  property 
devoted  to  transportation  uses  is  clearly  an  announcement  by  Con- 
gress that  there  has  been  such  an  "interblending  of  the  interstate 
and  intrastate  operations  of  interstate  carriers,  that  adequate  regu- 
lation of  their  interstate  rates  cannot  be  maintained  without  impos- 
ing requirements  with  respect  to  their  intrastate  rates  which  sub- 
stantially affect  the  former."  And  to  further  quote  from  the  lan- 
guage of  The  Minnesota  Rate  Cases,  Congress  has  determined  "the 
measure  of  the  regulation  it  should  supply"  by  forbidding  unjust 
discriminations  against  interstate  commerce  caused  by  intrastate 
rates.  Upon  determination  by  the  Interstate  Commerce  Commis- 
sion of  the  existence  of  such  a  discrimination  it  may  now  order  its 
removal.  This  exercise  of  power  would  seem  to  be  well  within  the 
definition  of  authority  set  forth  in  The  Minnesota  Rate  Cases,  repre- 
senting as  it  does  a  determination  by  Congress  of  "the  measure  of 
regulation"  of  intrastate  rates  necessary  "to  conserve  and  promote 
the  interests  of  interstate  commerce."  What  circumstances  will 
be  considered  by  the  Interstate  Commerce  Commission  as  sufficient 
warrant  for  the  exercise  of  this  added  control,  can  be  disclosed 
only  by  the  future. 

^'Transportation   Act,    1920,   Section  422. 
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If  one  might  be  permitted  to  predict  at  all  it  would  be  that  there 
will  be  a  g^eneral  acquiescence  by  the  states  in  the  necessity  of  keep- 
ing the  Nation's  commerce  free  of  such  discriminations,  now  that 
Congress  has  expressly  prohibited  them,  and  that  it  will  be  neces- 
sary for  the  Interstate  Commerce  Commission  to  exercise  its  added 
power  in  this  respect  in  comparatively  few  instances.  One  con- 
sideration which  leads  to  this  conclusion  is  the  grave  consequence 
which  may  ensue  to  state  regulation  in  the  event  that  the  state 
should  persist  in  continuing  discriminations  forbidden  by  Con- 
gress. Under  the  new  Transportation  Act,  the  Interstate  Com- 
merce Commission  upon  finding  the  existence  of  such  discrimination 
may  not  only  order  its  removal  in  general  terms,  but  may  prescribe 
the  specific  rates  to  be  applied  for  its  removal,  and  the  order  pre- 
scribing these  rates  by  virtue  of  another  section  of  the  same  Act 
may  "continue  in  force  until  its  further  order,  or  for  a  specified 
period  of  time,  according  as  shall  be  prescribed  in  the  order."*- 
The  possible  consequence  therefore  of  a  state  levying  discrimina- 
tions upon  interstate  commerce  or  its  users,  or  permitting  such 
discriminations  to  exist  in  violation  of  the  prohibition  of  Congress, 
is  that  the  Interstate  Commerce  Commission  in  a  proper  case  may 
deprive  the  state  of  all  future  regulation  of  such  rates  as  constitute 
the  violation  for  an  indefinite  period. 

This  survey  of  the  limitations  upon  state  power  to  regulate 
intrastate  railroad  rates  warrants  the  conclusion  stated  at  the  out- 
set,— that  their  constitutionality  rests  upon  established  principles 
well  marked  by  judicial  decision.  Included  within  the  power  of 
Congress  to  regulate  interstate  commerce  is  its  power  to  exert  such 
control  over  the  intrastate  operations  of  interstate  carriers  as  is 
necessary  to  make  its  regulation  of  the  former  effective  and  ade- 
quate. It  is  for  Congress  to  declare  what  measures  of  control  are 
necessary  for  the  legitimate  end  of  functioning  under  its  enumer- 
ated power  of  regulating  interstate  and  foreign  commerce.  No 
reason  suggests  itself  for  now  denying  that  Congress  might  law- 
fully have  declared  it  necessary  for  the  Nation  to  have  completely 
occupied  the  entire  field  of  regulation,  but  Congress  has  merely 
declared  that  such  occupation  shall  become  complete  in  the  event 
that  the  states  create  unjust  discriminations  or  permit  them  to 
exist. 

Kenneth  F.  Burgess 
Chicago,  Illinois 

**Transportation  Act,  1920,  Section  418. 
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NOTES 


The  Deportation  of  Aliens. — The  first  law  authorizing  the  deporta- 
tion from  the  United  States  of  aliens  there  resident  was  passed  in  1798. 
Five  years  before,  France  and  England  had  begim  a  war,  in  the  course 
of  which  they  emulated  each  other  in  violations  of  American  neutrality. 
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Citizen  Genet's  historic  impertinence  and  Talleyrand's  infamous 
attempts  to  bribe  the  American  envoys,  disclosed  in  the  X.  Y.  Z.  cor- 
respondence, brought  the  country  to  a  pitch  of  excitement  where  the 
cry  was  for  a  war  with  France.  At  the  height  of  this  wave,  the  Fed- 
eralists, determined  to  rid  the  country  of  foreign  agitators,  passed  the 
Alien  Act.'^  The  law  was  limited  to  two  years  in  its  operation, — the 
courts  never  had  an  opportunity  to  pass  upon  it;  but  the  storm  of 
indignation  which  it  raised  was  fatal  to  the  party  that  originated  it, 
and  the  condemnatory  resolutions  that  it  provoked  from  state  legisla- 
tures were  almost  revolutionary  in  their  import.-  Thomas  Jefferson 
considered  the  law  "as  merely  an  experiment  on  the  American  mind, 
to  see  how  it  will  bear  an  avowed  violation  of  the  Constitution".^ 

Not  for  almost  a  century  did  Congress  venture  upon  similar  legisla- 
tion. In  1892  an  Act  was  passed  to  prohibit  the  entrance  of  Chinese 
persons  into  the  United  States;  section  six  of  this  law  provided  for 
the  deportation  of  those  Chinese  laborers  already  within  the  limits  of 
the  countrj'  who  failed  to  procure  a  certificate  of  residence  from  the 
Commissioner  of  Internal  Revenue.*  The  constitutionality  of  this 
section  was  upheld  in  Fong  Yue  Ting  v.  United  States,^  despite  the 
vigorous  dissent  of  Chief  Justice  Fuller,  and  Justices  Brewer^  and  Field. 
The  majority  of  the  court  refused  to  distinguish  section  six  in  prin- 
ciple from  the  rest  of  the  Act:  "The  right  of  a  nation  to  expel  or 
deport  foreigners,  who  have  not  been  naturalized  or  taken  any  steps 
toward  becoming  citizens  of  the  country,  rests  upon  the  same  grounds, 
and  is  as  absolute  and  unqualified  as  the  right  to  prohibit  and  prevent 
their  entrance  into  the  country."'  The  right  of  exclusion  had  been 
upheld  by  Justice  Field  in  the  Chinese  Exclusion  Case;^  and  the 
Immigration  Act  of  March  3,  1891  had  extended  its  exercise  not  only 
to  Chinese  laborers,  but  inter  alios,  to  idiots,  insane  persons,  paupers, 
those  who  had  been  convicted  of  felony,  and  polygamists;  and  pro- 
vided that  any  alien  entering  the  United  States  in  violation  of  law 
might  be  returned  within  a  year.^ 

The  effect  of  the  legislation  so  sustained  has  been  to  vest  in  the 
political  departments  of  the  government  the  power  to  expel  aliens,  to 

^(1798)  1  Stat.  570,  authorizing  the  President  to  order  deported  "all 
aliens  as  he  shall  judge  dangerous  to  the  peace  and  safety  of  the  United 
States,  or  shall  have  reasonable  grounds  to  suspect  are  concerned  in  any 
treasonable  or  secret  machinations  against  the  government  thereof". 

"The  Virginia  Resolutions  of  Dec.  21,  1798.  Resolutions  of  the  Ken- 
tucky Legislature,  Nov.  10,  1798. 

'The   Virginia   Report  of    1799-1800,  p.   xiii. 

'(1892)  27  Stat.  25,  U.  S.  Comp.  Stat.  (1916)  §  4320.  The  First  Chinese 
Exclusion  Act  (1882)  22  Stat.  58,  had  no  such  provision. 

'(1893)   149  U.  S.  698,  13  Sup.  Ct.  1016. 

'"Whatever  may  be  true  as  to  exclusion,  I  deny  that  there  is  any 
arbitrary  and  unrestrained  power  to  banish  residents,  even  resident  aliens 
.  The  Constitution  has  no  extra-territorial  effect,  and  those  who 
have  not  come  lawfully  within  our  territory  cannot  claim  any  protection 
from  its  provisions  .  .  .  But  the  Constitution  has  potency  everywhere 
within  the  limits  of  our  territory".    Ibid.,  at  p.  738. 

'Ibid.,  per  Gray,  /.,  at  p.  707. 

'Chae  Chan  Ping  v.  United  States  (1889)  130  U.  S.  581,  9  Sup.  Ct.  623. 

'(1891)  26  Stat.  1084,  §  1;  1086,  §  11. 
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be  administered  by  executive  authority,  "except  so  far  as  the  judicial 
department  has  been  authorized  or  is  required  by  the  constitution  to 
intervene".^"  This  means  that  an  alien  is  not  deprived  absolutely  of 
an  appeal  to  the  courts. ^^  But  "the  denial  of  a  fair  hearing"  by  the 
administrative  officers  "is  the  only  foundation  for  any  jurisdiction  in 
a  court  to  interfere  on  habeas  corpus".^-  If  there  has  been  a  "fair 
though  summary"  hearing,  the  ruling  of  the  commissioner  is  final ;  and 
in  any  event,  the  merits  of  the  cause  are  not  subject  to  review  on 
habeas  corpus.^^  This  is  an  amazing  grant  of  power  to  the  immigra- 
tion inspectors;^*  the  courts  sit  helpless  before  the  most  arbitrary 
procedure,  and  feel  themselves  constrained  to  dismiss  writs  "although 
with  reluctance"^^  and  although  "if  this  order  of  deportation  is  carried 
out,  it  will  be  an  act  of  cruel  injustice". ^^ 

These  precedents  for  the  extension  of  administrative  authority  over ' 
matters  thought  by  many  to  be  properly  the  subject  of  judicial 
cognizance,  and  these  sanctions  for  the  almost  arbitrary  use  of  that 
power  have  recently  been  applied  to  a  new  series  of  cases.  The  Act  of 
March  3,  1903,  adds  to  the  class  of  the  idiots,  lepers,  and  felons 
excluded  "anarchists  or  persons  who  believe  in  or  advocate  the  over- 
throw of  the  United  States  or  of  all  government  or  of  all  forms  of  law 
or  the  assassination  of  public  officials."  The  time  within  which  these 
are  deportable  is  extended  to  three  years  after  entry. ^'^  The  Immigra- 
tion Act  of  February  5,  1917  somewhat  broadens  the  definition  of 
anarchists,  and  permits  the  deportation  of  undesirable  aliens  within 

"^"United  States  v.  Wong  Kim  Ark  (1898)  169  U.  S.  649,  699,  18  Sup. 
Ct.  456;  United  States  v.  Lee  Huen  (D.  C.  1902)   118  Fed.  442,  455. 

"Thus  aliens  held  for  deportation  by  immigration  inspectors  by  virtue 
of  a  warrant  from  the  Secretary  of  the  Trcasurj'  which  does  not  contain 
the  names  of  the  prisoners,  or  any  names  idon  sonans,  are  held  without 
authority,  and  mav  be  released  by  habeas  corpus.  United  States  z:  Amor 
(C.  C.  A.  1895)  68  Fed.  885. 

'■In  re  Jem  Yuen  (D.  C.  1910)  188  Fed.  350,  353;  Ex  parte  Lung  Foot 
(D.  C.  1909)   174  Fed.  70. 

^'Chin  Yow  v.  United  States  (1908)  208  U.  S.  8,  28  Sup.  Ct.  202. 

"Thus  the  administrative  order  for  deportation  was  held  not  to  be 
reviewable  judicially  although  the  petitioner  alleged  that  he  had  been  born 
within  the  L'nitcd  States,  and  was  therefore  a  citizen;  United  States  v. 
]u  Toy  (1905)  198  U.  S.  253,  25  Sup.  Ct.  644;  whereas  if  he  had  admittedly 
been  a  citizen,  he  would  not  have  been  subject  to  deportation.  United  States  y. 
Wong  Kim  Ark,  supra,  footnote  10,  at  p.  653.  If  the  question  of  citizenship 
is  one  of  law,  not  fact,  the  court  will  review  it.  Gonzales  v.  Williams 
(1904)    192  U.  S.  1,  24  Sup.  Ct.  177. 

"/n  re  Lea  et  al.  (D.  C.  1903)  126  Fed.  231.  _  The  petitioner,  arrested 
by  an  inspector  "whose  word  was  his  warrant",  "at  the  mercy  of  the 
inspector  who  is  accuser,  arresting  officer,  prosecutor,  judge,  and  jailor" 
was  forced  by  threats  to  testify  against  herself,  and  vvas  not  permitted 
to  communicate  with  an  attorney.  Cf.  United  States  v.  Gin  Fung  (C.  C.  A. 
1900)  100  Fed.  389. 

"United  States  ex  rel.  Canfora  v.  Williams  (D.  C.  1911)  186  Fed.  354, 
356:  the  petitioner,  aged  60,  sixteen  years  a  resident  of  this  country,  was 
refused  re-admittance  because  he  was  likely  to  become  a  public  charge, 
although  his  adult,  native-bom  sons  offered  to  put  up  a  sufficient  bond. 

"(1903)  32  Stat.  1213,  1214,  §  2;  1218,  §  21.  Section  38  (p.  1221)  is  a 
more  extended  definition  of  anarchy. 
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five  years  after  entry.^^  Finally  the  Act  of  October  16,  1918,  relating 
entirely  to  alien  anarchists,  removes  all  time  limits  from  their  deporta- 
tion, and  undertakes  a  detailed  series  of  definitions  of  those  persons 
considered  anarchists,  and  of  those  societies  membership  in  which 
renders  an  alien  liable  to  deix)rtation.^^  As  a  result  the  Alien  Act  of 
1798  has  been  substantially  reenacted, — without  any  indication  that  it 
is  emergency  or  temporary  legislation.  Administrative  and  judicial 
decisions  which  have  given  an  arbitrary  force  to  statutes  seem- 
ingly precise,  are  now  to  be  applied  to  situations  decried  by  our  fore- 
fathers as  inviting  the  abuse  of  authority. 

And,  indeed,  the  files  of  the  Immigration  Department, — as  yet  the 
chief  source  of  information  concerning  procedure  under  the  new 
Acts, — indicate  that  the  methods  applied  in  the  Chinese  deiwrtation 
cases  are  being  followed.  Deportees  have  been  held  in  custody  more 
than  a  year  without  access  to  attorneys;-"  they  have  been  deported 
without  being  able  to  procure  legal  advice.-^  Officers  of  tlie  Depart- 
ment of  Justice  have  been  officially  instructed  to  enter  the  homes 
of  suspected  aliens  without  search  warrants,--  and  to  stimulate  aliens 
to  activities  which  \\'ill  render  them  liable  to  deportation.-' 

An  analysis  of  the  Act  of  1918  indicates  that  these  classes  of  aliens 
are  now  deportable:  (1)  Those  who  use  force  or  violence  to  accomplish 
political  ends;  (2)  those  who  advocate  such  use  of  force;  (3)  those 
who  believe  in  the  use  of  force;  (4)  those  who  disbelieve  in  organized 
government  and  are  in  favor  of  peaceful  steps  to  realize  their  desires; 
(5)  those  who  disbelieve  in  organized  government,  but  advocate  no 
measure  of  any  kind;  (6)  those  who  are  either  passive  members  or 
active  participants  in  a  society  which  can  be  placed  within  one  of 
these  classes. 

It  is  well  to  remember  at  this  juncture  that  a  resident  alien  owes 
an  allegiance  to  the  United  States  such  as  to  render  him  punishable 
equally  with  citizens  for  any  infraction  of  State  and  Federal  laws.-* 
And   there   are   today   both   State   and   Federal   laws   punishing   the 

^71917)  39  Stat.  874,  875,  §  3;  889  §  19;  U.  S.  Comp.  Stat.  (Supp.  1919) 
§§  4289j4b,  4289^jj. 

'»(1918)  40  Stat.  1012,  c.  186;  U.  S.  Comp.  Stat.  (Supp.  1919)  § 
428914b  (1). 

"'Report  on  American  Deportation  and  Exclusion  Laws,  submitted  to 
the  New  York  Bureau  of  Legal  Advice,  Jan.  15,  1919.  Reprinted  by  the 
National  Civil  Liberties  Bureau,  p.  7. 

Vbid.,  13. 

''22  The  New  Republic  265  (Apr.  28,  1920)  :  excerpt  from  instructions 
from  the  Department  of  Justice  to  its  local  officers  at  Boston:  ".  .  . 
the  meeting  places  and  the  residences  of  the  members  should  be  .  .  . 
searched.  I  leave  it  entirely  to  your  discretion  as  to  the  method  by  which 
you  should  gain  access  to  such  places.  If,  due  to  the  local  conditions 
in  your  territory,  you  find  that  it  is  absolutely  necessary  for  you  to  obtain 
a  search  warrant  for  such  premises,  you  should  communicate  with  the 
local  authorities  a  few  hours  before  the  time  for  the  arrests  is  set". 

'^Dept.  of  Justice  instructions,  Dec.  27,  1919:  "If  possible  you  [the 
District  Attorney]  should  arrange  with  your  under  cover  informants,  to 
have  meetings  of  the  Communist  party  and  the  Communist  Labor  Part>' 
held  on  the  night  set  .  .  .  This,  of  course,  will  facilitate  the  making 
of  arrests". 

'^Barrington  v.  Missouri  (1907)  205  U.  S.  483,  487,  27  Sup.  Ct.  582; 
Carlisle  v.  United  States   (1872)  83  U.  S.  147,  155. 
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advocacy  of  the  use  of  force,  or  its  actual  use,  to  accomplish  political 
ends;  as  well  as  membership  in  societies  professing  such  doctrines.-^ 
But  the  third,  fourth,  and  fifth  classes  of  aliens  subject  to  deportation 
are  clearly  beyond  the  scope  of  the  most  stringent  criminal  law.  And 
yet  judicial  sanction  has  been  given  to  the  power  of  Congress  to 
authorize  the  deportation  of  anarchists,  defined  so  broadly  as  in  effect 
to  include  these  groups.^" 

The  attitude  of  the  Department  of  Labor  has  been  shadowed  in 
two  of  its  recent  decisions.  In  re  Engelhrert  Preis,-'^  Secretary  Wilson 
declared,  on  the  strength  of  excerpts  from  its  manifesto,-^  that  the 
Communist  Party  of  America  was  an  organization,  such  that  it  was 
mandatory  upon  him  to  take  into  custody  alien  members  thereof  and 
deport  them.  This  position  has  been  somewhat  modified  by  Acting 
Secretary  Post,  who  has  said:  "I  shall  assume  .  .  .  that  Congress 
intended  the  Act  of  October  16,  1918  to  be  considered  reasonably  with 
reference  to  the  individual  knowledge  and  intent  of  persons  drawn 
innocently  into  imlawful  membership."^^ 

It  cannot  be  doubted  that  every  government  has  the  right  to  exclude 
and  expel  those  aliens  whose  presence  constitutes  a  real  menace  to  its 
peaceful  existence.  And  it  must  be  recognized  that  in  many  cases  of 
exclusion  and  in  some  cases  of  deportation  it  is  not  practicable  to 
require  a  judicial  review.  But  in  view  of  the  constant  extension  of 
the  category  of  deportable  offenses  and  the  vigorous  malpractice  of 
the  Departments  of  Justice  and  Labor,  it  is  urged  that  judicial  inter- 
vention be  more  generally  authorized  and  demanded.  The  courts 
consider  themselves  helpless  to  intervene  in  the  absence  of  Con- 
gressional authorization.  But  there  is  no  disability  in  Congress  to 
grant  this  power,  and  the  situation  seems  to  demand  it.  And  finally, 
unless  there  is  some  factor  which  makes  dangerous  to  the  welfare  of 
the  nation  acts  committed  by  aliens  which  are  not  dangerous  when 
committed  by  citizens,  it  is  urged  that  Congress  correlate  more  nearly 
our  criminal  law  and  our  deportation  law.  It  should  be  recognized 
that  even  the  most  recent  extensions  of  our  criminal  law,  which  have 
disregarded  completely  the  common  law  limits  of  conspiracy  and 
solicitation,  do  not  take  cognizance  of  many  of  the  situations  which 
make  an  alien  amenable  to  deportation. 


'"20  Columbia  Law  Rev.  232;  20  Columbia  Law  Rev.  700,  infra. 

^Even  "if  the  word  'anarchists'  should  be  interpreted  as  including  aliens 
whose  anarchistic  views  are  professed  as  those  of  political  philosophers 
innocent  of  evil  intent".  Turner  v.  Williams  (1904)  194  U.  S.  279,  24 
Sup.  Ct.  719. 

"10  Monthly  Labor  Review  (U.  S.  Dept.  of  Labor)   No.  3,  p.  218. 

^Some  of  the  excerpts:  "The  proletarian  class  struggle  is  essentially 
a  political  struggle.  .  .  .  The  objective  is  the  conquest  by  the  pro- 
letariat of  the  power  of  the  state  .  .  .  The  parliamentarism  oi  the 
Communist  Party  performs  a  service  in  mobilizing  the  proletariat  against 
capitalism,  emphasizing  the  political  character  of  the  class  struggle  .  _.  . 
The  Communist  Party  shall  participate  in  mass  strikes,  not  only  to  achieve 
the  immediate  purpose  of  the  strikes,  but  to  develop  the  revolutionary 
implications  of  the  mass  strikes". 

=°The  Case  of  Thomas  Truss,  reported  in  44  The  Survey  144  (.\pril 
24,  1920)  by  F.  F.  Kane,  ex-U.  S.  Attorney  for  the  Eastern  District  of 
Pennsylvania. 
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Maritime  Workers  under  State  Compensation  Acts. — In  Southern 
Pacific  Co.  V.  Jensen,^  the  Supreme  Court  decided  that  the  Workmen's 
Compensation  Law  of  New  York  could  not  be  invoked  to  aid  the  widow 
of  a  longshoreman  killed  while  doing  work  "of  a  maritime  nature" 
upon  a  vessel  berthed  in  Xew  York  harbor.  The  Judicial  Code,  §§24 
and  256,  at  that  time  gave  Federal  Courts  original  and  exclusive  juris- 
diction "of  all  civil  causes  of  admiralty  and  maritime  jurisdiction, 
saving  to  suitors  in  all  cases  the  right  of  a  common  law  remedy,  where 
the  common  law  is  competent  to  give  it."  And  the  Supreme  Court 
held  that  relief  under  a  Workmen's  Compensation  Act  was  not  a  remedy 
known  at  common  law,  such  as  to  be  included  in  the  saving  clause.^ 

With  a  view  to  overcoming  the  effect  of  this  decision.  Congress 
soon  thereafter  amended  the  Judicial  Code  by  adding  to  the  saving 
clause,  "and  to  claimants  the  rights  and  remedies  under  the  workmen's 
compensation  law  of  any  State."^  In  the  recent  case  of  Knickerbocker 
Ice  Co.  V.  Stewart  (May  17,  1920,  No.  543,  Oct.  T.,  1919),  faced 
squarely  by  the  substantive  question,  the  Supreme  Court  held  that  this 
amendment  was  beyond  the  powers  of  Congress.  The  five  jxistices  in 
the  majority,  speaking  through  Justice  McReynolds,  expressed  the 
view  that  the  Constitution  itself  adopted  certain  "approved  rules  of  the 
general  maritime  law  and  empowered  Congress  to  legislate  in  respect 
of  them" ;  but  that  Congress  had  no  power  to  contravene  the  purpose  of 
the  grant,  which  was  to  establish  and  preserve  harmonious  and  uniform 
rules  throughout  the  Union.  Justice  Holmes,  for  the  minority,  denied 
that  the  Constitution  prescribed  such  uniformity  in  maritime  law; 
and  took  the  narrower  position  that  Federal  legislation  may  incorporate 
state  laws,  thereby  "making  widely  different  arrangements  for  widely 
different  localities."* 

The  i>ower  of  Congress  to  legislate  in  maritime  matters  is  said 
sometimes  to  be  derived  from  Article  III  §  2,  of  the  Constitution, 
extending  the  judicial  power  to  admiralty  and  maritime  causes,  and 
Article  1  §  8,  authorizing  Congress  to  effectuate  by  necessary  and 
proper  legislation  the  pKJwers  conferred  on  other  branches  of  the  Govern- 
ment.^ The  power  seems  as  truly  to  be  based  in  the  commerce  claiise  of 
the  Constitution;^  and  the  history  of  that  clause  may  furnish  some 
illuminating  analogies. 

Thus  of  many  subjects  within  the  scope  of  the  commerce  clause  it 
has  been  held  that  in  the  absence  of  the  exercise  of  its  power  by 
Congress,  the  field  is  left  open  to  state  regulation,  both  of  interstate'' 

'(1917)  244  U.  S.  205,  37  Sup.  Ct.  524. 

"This  phase  of  the  decision  is  discussed  in  17  Columbia  Law  Rev.  703. 

'Act  of  Oct.  6,  1917,  c.  97;  40  Stat.  395;  U.  S.  Comp.  Stat.  (Supp.  1919) 
§§  991(3),  1233. 

^Citing  United  States  v.  Press  Publishing  Co.  (1911)  219  U.  S.  1,  9,  31 
Sup.  Ct.  212;  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  (1916)  242 
U.  S.  311,  325,  37  Sup.  Ct.  180. 

'Southern  Pacific  Ry.  v.  Jensen,  supra,  footnote  1,  at  p.  214;  The  Ham- 
ilton (1907)  207  U.  S.  398,  404,  28  Sup.  Ct.  133. 

"'Congress  undoubtedly  has  authority  under  the  commercial  power,  if 
no  other,  to  introduce  such  changes  as  are  likely  to  be  needed.  The  scope 
of  the  maritime  law,  and  that  of  commercial  regulations  are  not  coter- 
minous, it  is  true,  but  the  latter  embraces  much  the  largest  portion  of 
ground  covered  by  the  former."    The  Lottawanna  (1874)  88  U.  S.  558,  577. 

'The  Minnesota  Rate  Cases  (1912)  230  U.  S.  352,  402,  23  Sup.  Ct.  729. 
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and  foreign  commerce.^  On  the  other  hand,  it  is  held  that  there  is 
such  necessity  for  uniformity  of  law  in  certain  phases  of  commerce 
that  the  absence  of  Federal  legislation  must  indicate  that  Congress 
desires  no  regulation  whatever.  This  likewise  is  said  both  of  inter- 
state^ and  foreign  commerce.^**  The  Jensen  case  and  the  instant 
case  show  a  marked  tendency  to  place  maritime  law  generally  in  the 
second  category.  The  Courts  seem  to  find  implicit  in  Article  III  §  2 
of  the  Constitution  the  purpose  of  the  framers  of  that  instrument  to 
embody  in  the  national  law  the  general  maritime  law.^^  In  the  prin- 
cipal case  this  doctrine  is  carried  one  step  further.  A  rule  of 
uniformity  is  announced  which  is  binding  upon  Congress  itself.  It 
is  maintained  not  only  that  the  Constitution  implies  a  general  system 
of  maritime  law,  but  also  that  it  requires  Congress  to  preserve  that 
uniformity. 

To  read  into  this  clause  of  the  Constitution  so  mechanical  a  require- 
ment of  uniformity  seems,  in  the  words  of  Justice  Holmes,  "extrava- 
gant."'- It  would  perhaps  be  more  profitable  to  recognize  the  factual 
sources  of  our  maritime  law.  A  leading  case  speaks  significantly  of 
the  ''reception"  of  continental  maritime  law  in  this  country/^ — analo- 
gous to  the  reception  of  the  Roman  law  in  Europe.  We  may  admit 
constitutional  implications,^*  and  still  recognize  that  by  this  process 
of  reception  the  courts  themselves  have  established  the  general  maritime 
law  as  the  basis  of  our  national  law.^^    That  the  courts  have  sometimes 

'Cooley  V.  Board  of  Wardens  (1851)  53  U.  S.  299  (local  pilotage  law 
upheld)  ;  The  Hamilton,  supra,  footnote  5  (state  law  permitting  damages 
for  death  by  tort  applied  to  maritime  case  in  state  court). 

^Bowman  v.  Chicago  &  N.  W.  Ry.  (1887)  125  U.  S.  465,  507,  8  Sup.  Ct. 
689,  1062   (state  law  forbidding  importation  of  liquor  held  invalid). 

'"The  Roanoke  (1903)  189  U.  S.  185,  23  Sup.  Ct.  491  (state  law  imposing 
maritime  lien  held  invalid)  ;  Southern  Pacific  Co.  v.  Jensen,  supra,  foot- 
note 1. 

"The  Lottawanna,  supra,  footnote  6,  at  p.  574;  Southern  Pacific  Co.  v. 
Jensen,  supra.  That  the  fathers  of  the  Constitution  contemplated  a  uniform 
body  of  maritime  law,  just  as  they  assumed  a  Law  of  Nations,  may  be 
gathered  from  the  Federalist,  No.  80:  "The  most  bigoted  idolizers  of  state 
authority,  have  not  thus  far  shown  a  disposition  to  deny  the  national 
judiciary  the  cognizance  of  maritime  causes.  These  so  generally  depend 
on  the  laws  of  nations,  and  so  commonly  affect  the  rights  of  foreigners, 
that  they  fall  within  the  considerations  which  are  relative  to  the  public 
peace." 

""I  do  not  suppose  that  anyone  would  say  that  the  words  'The  judicial 
Power  shall  extend  ...  to  all  cases  of  admiralty  and  maritime  Juris- 
diction,' Const.,  Art.  HI,  Sect.  3,  by  implication  enacted  a  whole  code  for 
master  and  servant  at  sea,  that  could  be  modified  only  by  constitutional 
amendment". 

"The  Lottawanna,  supra,  footnote  6,  at  pp.  573,  576. 

""The  laws  of  Wisbuy  .  .  .  with  those  of  Oleron  now  form  the 
basis  of  the  Maritime  Codes  of  Europe  and  in  some  degree  are  supposed 
to  be  adopted  by  the  Constitution  of  the  United  States".  Ex  parte  Pool 
(1821)  2  Va.  Cas.  275,  282;  and  see  The  Osceola  (1903)  189  U.  S.  158, 
168,  23  Sup.  Ct.  483. 

"While  asserting  the  supremacy  of  the  courts  in  the  reception  of  mari- 
time law,  Bradley,  /.,  still  insists  upon  the  fiction  that  "the  court  cannot 
make  the  law,  it  can  only  declare  it."  The  Lottawanna,  supra,  at  p.  577. 
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departed  from  the  settled  laws  of  the  sea  and  indulged  in  startling 
judicial  legislation/^  lends  support  to  the  view  that  it  is  the  court-s  that 
are  responsible  for  our  maritime  law. 

Neverthless,  unquestionably  the  general  maritime  rules  have  become 
part  of  our  national  law.  And  viewed  either  as  a  matter  of  international 
relations  or  of  a  national  shipping  policy,  there  is  every  reason  for 
preserving  a  high  degree  of  uniformity  in  the  maritime  law.  It  is 
for  this  reason  that  the  decision  in  the  instant  case  is  probably  on  the 
safer  side  of  the  tenuous  line  which  limits  legislation  on  questions  of 
maritime  jurisdiction,  despite  the  precedents  which  exist  for  Federal 
laws  which  adopt  the  laws  of  the  several  states,'-^  and  the  leading  cases 
supporting  state  legislation  which  disregard  the  need  for  uniformity.^^ 

That  the  present  amendment  fails  to  accomplish  its  purpose  of  allow^- 
ing  longshoremen  their  remedies  vmder  state  compensation  laws  may 
only  be  ascribed  to  careless  drafting.  A  more  clmnsy  method  of 
changing  the  substantive  law  could  hardly  be  contrived  than  that 
attempted  here, — by  a  clause  amending  the  judicial  code  on  a  point  of 
jurisdiction.^^*  It  would  seem  that  there  are  two  methods  of  bringing 
longshoremen  under  a  compensation  law.  The  first  and  simplest  is 
to  enact  a  federal  maritime  compensation  law.  The  other  is  to  change 
by  legislation  the  rule  formulated  in  a  recent  case-**  that  longshore- 
men are  subject  to  maritime  jurisdiction  only.  Such  a  limitation  is 
within  the  doctrine  of  In  re  Ralirer-^  and  is  probably  supportable  as 
a  reasonable  classification.  For  the  necessity  for  imiformity  is  not  so 
clearly  apparent  where  longshoremen  and  other  port  workers  are 
concerned,  as  in  the  general  laws  of  the  sea. 


The  "Dedication"  and  Uses  of  Parks. — Judge  Dillon,  in  concluding 
his  discussion  of  dedication,  permits  himself  to  "stop  pausefully  for  a 
moment  to  note  how  impressively  the  doctrines  of  our  jurisprudence 
concerning  it  illustrate  their  thorough  and  complete  adaptation  to  the 
wants  and  exigencies  of  civilized  society."^  The  public  right  in  squares 
and  parks  is  an  interest  which  the  courts  have  most  valorously  striven 
to  defend;  but  the  rationalizations  by  which  they  have  served  this  end 
are  more  curious  than  impressive.  The  history  of  our  parks  and  their 
preservation  from  encroachment  shows  how  quick  law  is  to  meet  social 
needs,  but  how  ponderously  the  doctrines  of  jurisprudence  follow  after. 

'°The  Osceola,  supra,  footnote  14,  at  p.  175;  Workman  v.  City  of  New 
York  (1900)   179  U.  S.  552,  586,  21  Sup.  Ct.  212. 

"See  supra,  footnote  4. 

^'Steamboat  Co.  v.  Chase  (1872)  83  U.  S.  522;  The  Hamilton,  supra; 
The  Lottawanna,  supra ;  Cooley  v.  Board  of  Wardens,  supra. 

^*"Mere  reservation  of  partially  concurrent  cognizance  to  State  courts 
by  an  act  of  Congress  conferring  an  other%vise  exclusive  jurisdiction  upon 
national  courts,  could  not  create  substantive  rights  or  obligations."  McRey- 
nolds,  /.,  in  the  principal  case. 

^Atlantic  Trans.  Co.  v.  Imbrovek  (1914)  234  U.  S.  52,  34  Sup.  Ct.  733. 

''In  re  Rahrer  (1891)  140  U.  S.  545,  11  Sup.  Ct.  865,  which  upheld  a 
liquor  law  enacting  that  immediately  upon  arrival  in  a  state,  interstate 
liquor  shipments  should  be  subject  to  state  law.  A  distinction  was  made 
between  delegating  federal  powers  and  "removing  an  impediment  to  state 
jurisdictions." 

'3  Dillon,  Municipal  Corporations   (5th  ed.,  1911)   §  1107. 
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Our  theory  of  the  use  and  control  of  public  squares  and  parks  is 
influenced  largely  by  the  position  they  have  been  given  in  the  gov- 
ernmental scheme.  The  earlier  cases,  breathing  the  social  and  economic 
philosophy  of  their  day,  declare  that  the  establishment  and  management 
of  parks  is  of  no  concern  to  the  State  as  such,  but  is  a  business  which 
the  city  undertakes  in  its  proprietary  capacity,  apart  from  the  public 
duty  imposed  upon  it  as  an  agent  of  the  State.-  The  power  of  the 
park  as  an  agency  for  health  and  happiness  in  increasingly  crowded 
cities  has  brought  with  it  the  realization  that  the  State,  representing 
the  general  public,  is  the  source  of  the  city's  authority;  parks  are  not, 
like  water-works,  corporate  enterprises  operated  for  the  emolument  and 
benefit  of  the  citizens  of  the  municipality.^  In  fact,  the  city,  as  a 
governmental  agency,  under  authority  from  the  state,  might  be  com- 
pelled by  the  legislature  to  provide  proper  park  facilities,  if  it  be 
remiss  in  its  duty.* 

With  the  development  of  the  coimtry  which  brought  about  this 
change  in  theory,  the  modes  of  acquisition  of  park  lands  have  changed. 
In  undeveloped  sections,  the  settler  plats  a  tract  of  land  and  dedicates 
a  square  or  park  to  the  public.  The  courts  have  sturdily  defended  this 
"common  law"  dedication  from  abuse;  but  their  definitions  of  the 
resulting  legal  relations  have  been  sadly  confused.  Thus,  the  dedicator 
is  said  to  retain  the  bare  fee,  granting  an  easement  to  the  public.^  This 
grant  is  valid,  although  there  be  no  mimicipal  authority  to  accept  it.^ 
If  there  is  a  municipality  established,  it  is  said,  on  the  one  hand,  to 
hold  the  easement  in  trust  for  the  public;^  on  the  other  hand,  to  have 
no  estate  in  the  land,  but  merely  the  duty  to  see  that  the  public  are  not 
hindered  in  the  enjoyment  of  their  rights.^  Where  the  dedication  is 
strengthened  by  the  form  of  a  conveyance, — though  it  is  clear  that  the 
grantor  is  attempting  to  secure  to  the  public  only  the  same  privilege  of 
user, — the  city  is  said  to  take  a  fee  to  the  public  purpose,  determinable 
on  a  diversion  from  or  abandonment  of  the  use  as  a  park  or  square,^ 
leaving  a  reversion  (more  technically  a  possibility  of  reverter)  in  the 
grantor.     Apparently  with  a  view  to   standardizing  the  relationships 

'People  ex  rel.  Park  Com'rs.  v.  Detroit  (1873)  28  Mich.  228;  see  Gushee 
V.  City  of  New  York  (1899)  42  App.  Div.  37,  41,  58  N.  Y.  Supp.  967;  Cooley, 
Municipal  Corporations  §  112,  p.  368. 

'City  of  Hartford  v.  Maslen  (1904)  76  Conn.  599,  611,  57  Atl.  740;  Hig- 
ginson  V.  Treasurer,  etc.,  of  Boston  (1912)  212  Mass.  583,  99  N.  E.  523. 

*Wulf  V.  Kansas  City  (1908)  77  Kan.  358,  94  Pac.  207;  see  Higginson  v. 
Boston  School  House  Com'rs.,  supra,  footnote  3. 

'Porter  v.  International  Bridge  Co.  (1910)  200  N.  Y.  234,  93  N.  E.  716; 
Jones  V.  City  of  Jackson  (1913)   104  Miss.  449,  61  So.  456. 

'See  Village  of  Riverside  v.  MacLain  (1904)  210  III.  308,  71  N.  E.  408. 

'Mclntj^re  v.  El  Paso  County  (1900)  15  Colo.  App.  78,  61  Pac  237. 

*To  effectuate  this  dutv,  the  city  may  bring  an  action  of  ejectment 
Methodist  Church  v.  Hoboken  (1868)  19  N.  J.  Eq.,  355.  "This  rule  Is 
generally  stated  to  be  that  while  the  bare  legal  title  remains  in  the  original 
dedicator  in  trust  for  the  uses  expressly  or  impliedly  declared  in  the  dedica- 
tion; in  case  of  the  dedication  of  a  street  or  public  square  the  right  of 
possession  vests  in  the  municipality,  which  holds  a  sort  of  secondary'  title 
in  trust  for  the  purposes  of  the  dedication  ;"  Pitnev,  V.  C,  in  Fessler  v. 
Town  of  Union  (1904)  67  N.  J.  Eq.  14,  22,  56  Atl.  272. 

'East  Chicago  Co.  v.  Citv  of  East  Chicago  (1909)  171  Ind.  654.  87  N.  E. 
17;  Douglass  v.  City  Council  of  Montgomery  (1898)  118  Ala.  599,  24  So.  745. 
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arising'  from  dedication,  many  states  have  declared  by  statute  that  the 
filing  of  the  town  plat  alone,  and  a  fortiori,  a  conveyance,  shall  operate 
to  vest  in  the  governmental  organization  a  fee  simple  for  the  uses  and 
purposes  intended,  and  no  others.^" 

This  process  is  known  as  "statutory  dedication",^^  in  contra-distinc- 
tion  to  "common-law  dedication".  Yet  the  same  results  flow  from 
both,  and  quite  properly.  Since  the  grantor  has  freely  given  the  public 
specific  rights  of  user,  it  is  only  just  that  these  rights  be  strictly 
observed;  and  since  the  public  has  received  no  other  rights,  it  cannot 
properly  exercise  them.  It  is  to  meet  this  simple  situation  that  the 
"doctrines  of  our  jurisprudence"  have  piled  up  elaborate  theories  of 
trusts,  easements,  and  reversions.  In  any  event,  whether  such  grantor 
be  a  person,  coriwration,^-  county,^^  state,^*  or  the  United  States,^^  the 
terms  of  the  dedication  must  be  strictly  complied  with;  and,  except 
where  the  state  itself  is  the  donor,  not  even  the  legislature,  from  which 
the  city  derives  its  authority,  can  permit  the  city  to  divert  the  land 
from  the  declared  public  use.^^ 

But  there  is  an  entirely  different  and  more  modem  way  in  which 
a  city  may  acquire  park  property;  an  act  of  the  legislature,  by  law  or 
charter,  may  authorize  the  city  as  a  governmental  agency  to  condemn 
land  for  park  purposes.^'  Where  rights  in  the  land  are  so  acquired, — 
and  usually  the  fee  simple,  not  merely  an  easement,  is  taken, — and  paid 
for  out  of  the  public  money,  no  question  of  dedication  arises. ^^  The 
legislature  may  change  its  mandate,  and  authorize  a  diversion^^  or  the 
complete  abandonment  and  sale  of  the  park  lands,-*'  in  the  absence  of 

'"Board  of  Education  v.  Edson  (1868)  18  Oh.  St.  221;  Citv  of  Jackson- 
ville V.  J.  R.  W.  Co.  (1873)  67  111.  540;  Comm'rs.  of  Franklin  Co.  -^.  Lathrop 
(1872)  9  Kan.  453.  Where  the  plat  was  not  properly  filed,  there  is  only  a 
"common-law"  dedication,  and  a  fee  does  not  pass  to  the  city,  but  only  an 
easement.  United  States  v.  Illinois  Cent.  Ry.  (1869)  26  Fed.  Cas.  Xo.  15,437, 
at  p.  463. 

"3  Dillon,  op.  cit.,  §  1071. 

^'Poole  V.  Rehoboth  et  al.  (1911)  9  Del.  Ch.  192,  80  Atl.  683. 

"People  V.  Schweickardt   (1891)   109  Mo.  496,  19  S.  \\\  47. 

"Jones  V.  Citv  of  Jackson,  supra,  footnote  5 ;  Commonwealth  v.  Beaver 
Borough  et  al.  (1895)  171  Pa.  542,  33  Atl.  112. 

nVard  V.  Field  Museum  (1900)  241  111.  496,  89  X.  E.  731;  United 
States  V.  Illinois  Cent.  Ry.,  supra,  footnote  10. 

'"Warren  v.  The  Mayor  of  Lyons  Citv  (1867)  22  Iowa  351;  3  Dillon, 
op.  cit,  §  1103. 

"The  Brooklyn  Park  Com.  v.  Armstrong  (1871)  45  X.  Y.  234;  Higgin- 
son  V.  Treasurer,  etc.,  of  Boston,  supra,  footnote  3. 

'^Strock  V.  East  Orange  (1910)  80  X.  J.  L.  619,  624,  77  Atl.  1051;  Pettitt 
V.  Mayor  of  Macon  (1894)  95  Ga.  645,  649,  23  S.  E.  198. 

''Mahoney  z:  Board  of  Education  (1909)  12  Cal.  App.  293,  107  Pac.  584. 
The  legislature  may  delegate  such  power  generally  to  the  municipality, 
Pettitt  V.  Mayor  of  Macon,  supra,  footnote  18. 

'°Cit^'  of  Brooklyn  r.  Copeland  (1887)  106  X.  Y.  496,  13  X.  E.  451;  cf. 
Durkin  v.  City  of  Xew  York  (1911)  146  App.  Div.  472,  131  X.  Y.  Supp.  275. 
Similar  results  flow  where  the  state  itself  donates  property'  to  a  munici- 
pality; there  the  legislature  may  authorize  the  complete  abandonment  and 
sale  of  the  park  lands.  Clarke  v.  The  City  of  Providence  (1888)  16  R.  I. 
337,  15  Atl.  763. 
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intervening  private  rights.^^  Yet,  until  the  legislature  changes  the 
terms  of  its  authorization,  the  city  will  be  held  just  as  strictly  to  the 
expressed  public  trust  of  land  so  acquired  as  park  land  held  by  virtue 
of  a  private  grant.-- 

It  results,  that,  whatever  the  mode  of  acquisition  of  the  land,  the 
use  to  which  it  may  be  put  is  to  be  read  from  the  terms  of  the  appropria- 
tion, as  the  expression  of  the  intent  of  the  creator.-^  Where  these 
terms  are  general,  indicating  a  broad  public  use,  the  municipal  authori- 
ties have  some  discretion.-*  But  where  the  use  declared  is  that  of  a 
park  or  square,^^  the  municipal  authorities  cannot  permit  a  diversion 
to  pvirposes  not  recognized  particizlarly  as  a  park  purpose  in  that 
locality, — and  clearly  not  even  every  public  purpose  is  a  park  purpose.^* 

^See  Harter  v.  San  Jose  (1904)  141  Cal.  659,  75  Pac.  344;  East  Chicago 
Co.  V.  City  of  East  Chicago,  supra,  footnote  9.  Cf.  Ocean  City  Land  Co.  v. 
Ocean  City  (1906)  73  N.  J.  L.  493,  63  Atl.  1112. 

"Higginson  v.  Boston  School  House  Com'rs.,  supra,  footnote  3,  at  p. 
587.  There  is  a  strong  temptation,  analogically,  to  designate  parks  and 
squares  established  by  the  public  under  legislative  authority,  as  "dedica- 
tions", or  more  specifically  as  "statutory  dedications",  and  growing  out  of 
that  erroneous  terminology  is  an  arbitrary-  rule  of  construction  declaring 
that  the  so-called  "statutory  dedications"  must  be  liberal!}',  and  "common-law 
dedications"  strictly  construed.  20  Ruling  Case  Law  654;  see  Spires  v. 
City  of  Los  Angeles  (1906)  150  Cal.  64,  66,  87  Pac.  1026;  City  of  Hopkins- 
ville  V.  Jarrett  (1914)  156  Ky.  777,  162  S.  W.  85.  That  meaningless  rule  of 
construction  falls  with  the  correct  analysis  of  the  problem  and  apparently 
was  an  unnecessary  endeavor  to  explain  the  differing  legal  consequences 
under  that  inaccurate  terminology. 

*^Jones  V.  Citv  of  Jackson,  supra,  footnote  5;  Board  of  Education  v. 
Kansas  City  (1901)  62  Kan.  374,  63  Pac.  600. 

^"Commonwealth  v.  Connellsville  Boro  (1902)  201  Pa.  154,  50  Atl.  825; 
Riggs  V.  Board  of  Education  of  Detroit  (1873)  27  Mich.  262;  Spires  v.  City 
of  Los  Angeles,  supra,  footnote  22.  The  distinction  apparently  drawn  in 
the  latter  case  between  land  dedicated  by  private  grant  and  "dedicated"  by 
the  city  has  been  seized  upon  as  decisive.  See  supra,  footnote  22.  The 
ground  upon  which  the  court  held  the  erection  of  a  library  not  to  be  a 
diversion  seems  rather  to  have  been  the  general  terms  of  the  appropriation, 
"a  public  place  forever  for  the  enjoyment  of  the  community  in  general." 

^These  words  are  used  interchangeably,  Frauenthal  v.  Slater  (1901)  91 
Ark.  350,  357,  121  S.  W.  395 ;  see  Fessler  v.  Town  of  Union,  supra,  foot- 
note 8,  at  p.  24. 

^Railroads :  Douglass  v.  Citv  Council  of  Montgomery-,  supra,  footnote 
9;  Buffalo,  etc.,  Ry.  v.  Hoyer  (1911)  147  App.  Div.  205.  132  N.  Y.  Supp. 
31  (semble)  ;  Schoolhouses :  Rowzee  v.  Pierce  (1898)  75  Miss.  846,  23  So. 
307;  see  Town  of  Montevallo  v.  School  District  (1916)  268  Mo.  217,  186  S. 
W.  1078 ;  Municipal  departments :  Spires  v.  Los  Angeles,  supra,  footnote 
22;  3  Dillon,  op.  cit.,  §  1096;  Streets:  Seward  v.  Orange  (1896)  59  N.  J.  L. 
331,  35  Atl.  799;  Court  houses:  Mclntyre  v.  El  Paso  County,  supra,  foot- 
note 7.  No  mechanical  rule  of  thumb  can  determine  just  what  is  a  park 
purpose  or  a  diversion ;  that  is  largely  a  question  of  fact  to  be  gathered 
from  all  the  circumstances, — the  fundamental  needs  and  requirements  of 
the  given  community  with  respect  to  the  particular  park.  Jones  v.  City  of 
Jackson  (1913)  104  Miss.  449,  475,  61  So.  456;  Sherburne  v.  City  of  Ports- 
mouth (1904)  72  N.  H.  539,  58  Atl.  38.  Cf.  International  Garden  Club,  Inc., 
V.  Hennessy  (1918)  104  Misc.  141,  172  N.  Y.  Supp.  8,  where  a  privilege  for 
"horticultural  gardens"  in  an  undeveloped  "park  in  name  only"  was  ad- 
judged a  proper  use  and  protected.  See  also  Huff  ct.  al.  v.  Mayor  and 
Council  of  Macon  (1903)  117  Ga.  428,  43  S.  E.  708.     (Agricultural  purposes.) 
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The  primary'  definition  of  a  park,  especially  for  congested  localities, 
being  a  space  reserved  for  open-air  exercise  and  recreation,-^  only  such 
public  purposes  as  contribute  to  the  facilities  for  such  enjoyment  should 
be  tolerated.-^ 

It  seems  hard  to  reconcile  with  these  principles  the  decision  of  the 
Appellate  Division  of  the  Supreme  Court  of  New  York  in  \ViUiams  v. 
Gallatin  (March,  1920)  181  X.  Y.  Supp.  91.  This  was  a  taxpayer's 
action  brought  to  enjoin  the  Park  Commissioner  from  putting  into  force 
the  provisions  of  an  instrument  purporting  to  grant  a  revocable  privilege 
for  ten  years  to  the  Safety  Institute  of  America,  Inc.,  to  renovate  and 
use  the  old  Arsenal  building  in  Central  Park  as  a  museuni  of  safety 
and  sanitary  devices.  The  decision  of  the  lower  court,-^  holding  this 
to  be  a  valid  grant,  was  affirmed  on  the  ground  that  the  city's  interest 
was  adequately  protected^*^  and  that  no  open  park  space  is  invaded  or 
encroached  upon. 

The  Central  Park  of  New  York  City  was  acquired  by  eminent 
domain  under  special  legislative  authority  "for  public  use,  as  and  for  a 
public  square".^^  The  Arsenal  Building  involved  in  this  case  was 
shortly  thereafter  purchased  from  the  State  under  statutory  authority, 
"for  the  purposes  of  the  said  Central  Park".^-  There  is  no  doubt  that 
the  legislature  could  grant  the  park  commissioner  the  authority  in 
question ;  but  until  it  acts  he  appears  to  have  no  such  powers  as  he  has 
here  exercised. ^^  And  in  adjudging  the  Safety  Institute  Museum  a 
park  purjwse,  the  court  seems  to  have  been  misled  by  the  fact,  which  is 
not  conclusive,  that  it  is  admittedly  a  public  purpose.^*     The  exhibition 

"Seventh  Annual  Report  of  the  Board  of  Commissioners  of  the  Central 
Park  (1864)  pp.  34-38;  Kurtz  v.  Clausen  (1902)  38  Misc.  105,  77  X.  Y. 
Supp.  97. 

^Thus  libraries  are  considered  park  purposes  because  they  afford  visitors 
to  the  park  outlets  for  their  energ>-  on  rainy  days.  Laird  v.  Pittsburgh 
(1903)  205  Pa.  1,  54  Atl.  324. 

''Williams  v.  Gallatin  (1919)  108  Misc.  187,  178  X.  Y.  Supp.  148. 

'"The  power  of  revocation  reser\'cd  in  the  lease  is  subject  to  serious 
restrictions;  it  may  be  exercised  only  in  the  furtherance  of  some  compre- 
hensive scheme  of  park  development  presentlj-  to  be  undertaken.  Gushee  v. 
Citv  of  Xew  York,  supra,  footnote  2;  Gredinger  v.  Higgins  (1910)  139 
App.  Div.,  606,  124  X.  Y.  Supp.  22. 

'^X.  Y.,  Laws  1853,  c.  616;  Laws  1859,  c.  101. 

"X.  Y.,  Laws  1857,  c.  630.  It  has  since  been  used  as  an  administrative 
building  by  the  Park  Department. 

"It  is  noteworthy  that  ever\'  educational  feature  in  Central  Park  that 
bears  any  resemblance  to  the  Safet\'  Institute  ^luseum  is  there  by  special 
legislative  sanction :  The  Metropolitan  Museum  of  Art,  the  American 
Museum  of  Xatural  Histor\-.  Greater  Xew  York  Charter  (Ash,  4th  ed.)  §§ 
621,  622.  Tenth  Annual  Report  of  the  Board  of  Commissioners  of  the 
Central  Park  (1866)  p.  43.  The  park  commissioner's  powers  and  duties  as 
defined  in  §§  612,  613  of  the  Charter  have  thus  far  only  been  interpreted  to 
authorize  the  licensing  of  such  recognized  park  features  as  refreshments, 
boating,  temporary  parade  stands,  etc.  Epstein  v.  Smith  (1909)  121  X'.  Y. 
Supp.  854.  See  Tompkins  v.  Pallas  (1905)  47  Misc.  309,  95  X.  Y.  Supp.  875. 
In  any  event,  a  license  contemplating  the  renovation  of  a  park  building 
seems  to  require  the  approval  of  the  Board  of  Aldermen.  Ash,  op.  cit., 
§  613. 

^The  Institute  receives  an  appropriation  of  $50,000  a  year  from  the  city. 
Greater  Xew  York  Charter,  §  244a  (Laws  1914,  c.  466). 
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and  study  of  safety  devices,  as  is  pointed  out  by  the  dissenting  opinion, 
cannot  accurately  be  deemed  incidental  to  the  normal  recreational 
objects  of  the  park.  The  decision, — a  precedent,  it  is  submitted,  sub- 
versive of  the  worthy  tradition  of  careful  legislative  control  over  the 
Central  Park, — shovps  again  that  Judge  Dillon  is  perhaps  too  com- 
placent in  his  opinion  of  the  manner  in  which  judicial  theory  has 
answered  the  problems  raised  in  the  control  of  our  parks. 


The  Power  to  Make  Treaties. — On  the  authority  of  cases  like 
Geer  v.  Connecticut,'^  the  lower  Federal  courts  held  miconstitutional  a 
Congressional  enactment  regulating  the  shooting  and  capture  of  certain 
migratory  birds. ^  Before  this  question  was  adjudicated  by  the  United 
States  Supreme  Court,^  the  Federal  Government  negotiated  a  treaty 
with  Great  Britain  on  behalf  of  Canada  for  the  protection  of  these 
birds.*  This  time  the  Congressional  statute,  passed  to  effectuate  the 
treatj',  was  upheld,^  though  it  embodied  substantially  the  terms  of  the 
earlier  act.  The  United  States  Supreme  Court,  two  Justices  dissenting, 
affirmed  the  decision  in  Missouri  v.  Holland  (April  19,  1920,  Oct.  Term, 
1919 — No.  609).  What  Congress  could  not  do  directly  the  courts 
permitted  it  to  do  indirectly  through  the  agency  of  the  treaty-making 
power.*'     Why  ? 

The  Constitution  delegates  to  the  Federal  Government  the  power 
to  make  treaties,''^  forbids  the  states  from  making  any^  and  provides 
that  treaties  shall  be  the  supreme  law  of  the  land.^  Since  there  is  no 
express  limitation  on  this  broad  grant  of  jwwer,  the  question  arises 
how  far  our  federal  system  of  government,  involving  the  doctrine  of  the 
distribution  of  power,  imposes  any  limitations  on  the  pwwer  to  make 

'(1895)  161  U.  S.  519,  16  Sup.  Ct.  600.  The  states  are  deemed  to  be 
absolute  "owners"  of  wild  game  within  their  borders  and  may  forbid  their 
capture  or  destruction  absolutely  or  qualify  the  privilege  to  do  so  in  any 
way  whatever. 

^United  States  v.  Shauver  (1914)  214  Fed.  154;  United  States  v.  Del- 
kirk  (1919)  258  Fed.  775;   (1913)  37  Stat.  828,  847. 

"Carey  v.  South  Dakota  (1919)  250  U.  S.  118,  39  Sup.  Ct.  403.  This 
case  was*disposed  of  by  the  court  on  a  ground  other  than  its  constitu- 
tionality. 

*(1916)  39  Stat.  1702. 

'United  States  v.  Samples   (1919)  258  Fed.  479. 

*0f  course  if  the  treaty  is  valid  the  act  of  Congress  is  also  valid  as 
a  necessary  and  proper  means  to  execute  the  treaty.  An  interesting  ques- 
tion might  arise  how  far  Congressional  legislation  may  go  to  be  "necessary 
and  proper"  to  effectuate  the  treaty.  Under  the  facts  of  the  present  case, 
however,  no  such  question  is  presented. 

'U.  S.  Const.,  Art.  II,  §  2.     "He  (the  President)   shall  have  power,  by 

and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided 
two-thirds  of  the  senators  present  concur." 

*U.  S.  Const.,  Art.  I.  "No  state  shall  enter  into  any  Treaty,  Alliance 
or  Confederation". 

'U.  S.  Const.,  Art.  VI.  "The  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof;  and  all  treaties  made, 
or  which  shall  be  made  under  the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land,  and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  to  the  contrary  notwithstanding." 
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treaties.  In  other  words,  what  is  the  measure  of  the  extent  of  the 
treaty-making  power? 

It  is  now  well  settled  that  the  branch  of  our  government  authorized 
to  make  treaties  has-  concurrent  jurisdiction  with  Congress  over  sub- 
jects normally  within  the  control  of  the  latter.^°  This  is  shown  by  the 
fact  that  thus  far  no  treaties  have  ever  been  declared  unconstitu- 
tional,^^ though  they  have  covered  revenue  laws,  commercial  regulations 
and  other  matters  within  the  enumerated  powers  of  Congress.^-  Were 
a  treaty  to  call  for  the  payment  of  money  by  the  United  States, — which 
Congress  alone  can  authorize, — ^^  an  Act  of  Congress,  to  be  sure,  would 
be  necessary  for  its  effective  execution ;  but  this  need  of  Congressional 
cooperation  would  in  no  wise  impair  the  international,  legal  validity 
of  the  treaty  itself.^* 

A  few  dicta  and  opinions  of  writers  notwithstanding,^^  a  convincing 

^"Quincy  Wright,  Treaties  and  the  Constitutional  Separation  of  Powers 
(1918)    12  Amer.  Jour,  of  Int.  Law,  64-&i. 

"Crandall,  Treaties,  Their  Making  and  Enforcement  (2nd  cd.,  1916) 
§  110. 

^"Quinc}'  Wright,  loc  cit.,  who  treats  in  admirable  fashion  this  entire 
subject.  One  example  may  be  borrowed  from  Mr.  Weight.  By  Art.  I, 
§  8  of  the  Constitution,  Congress  is  given  power  "to  make  rules  concerning 
captures  on  land  and  water."  Yet  treaty  provisions  relating  to  contraband, 
blockade  and  maritime  capture  have  never  been  questioned  and  the  courts 
have  applied  them  as  law.  See  The  Appam  (1917)  243  U.  S.  124,  147, 
2i7  Sup.  Ct.  337.  Stray  instances  are  to  be  found  where  doubt  has  been 
expressed  as  to  the  constitutionality  of  proposed  treaty  provisions.  The 
Senate  in  1844  reported  unfavorably  on  a  proposed  Zollvercin  with  the 
German  states  because  of  "want  of  constitutional  competency".  The  com- 
ment of  Mr.  Calhoun,  famous  champion  of  states"  rights,  is  curious:  "If 
this  be  a  true  view  of  the  treaty-making  power,  it  may  be  truly  said  that 
its  exercise  has  been  one  continual  series  of  habitual  and  uninterrupted 
infringements  of  the  Constitution.  From  the  beginning,  and  throughout 
the  whole  existence  of  the  federal  government,  it  has  been  exercised 
constantly  on  commerce,  navigation  and  other  delegated  powers."  Quoted 
in  C.  P.  Anderson,  Extent  and  Limitations  of  the  Treaty-Making  Power 
(1907)   1  Amer.  Jour,  of  Int.  Law  650. 

"U.  S.  Const.,  Art.  I,  §  9.  cl.  7. 

"(1854)  6  Opinions  of  Atty.  Gen.  293:  "A  treaty,  it  is  true,  though 
it  be  as  such  a  portion  of  the  supreme  law  of  the  land,  yet  may  require 
the  enactment  of  a  statute  to  regulate  the  details  of  a  process  or  of  a 
right,  embraced  in  its  stipulations;  but  such  necessity,  if  it  exists,  does  not 
affect  the  question  of  the  legal  force  of  the  treaty  per  se."  Again  at  p. 
2%:  "If,  which  is  not  to  be  anticipated.  Congress  refuse  to  pass  the  laws 
which  might  be  requisite  for  the  execution  of  a  treat>-,  it  would  be  the 
case  of  a  treaty  violated  on  the  part  of  the  Cnited  States  .  .  ."  How- 
ever, in  such  cases,  it  is  often  stipulated  that  the  validitv'  of  the  treaty  be 
conditioned  on  the  requisite  Congressional  legislation.  Quincy  Wright, 
loc.  cit.,  66. 

"H.  S.  Tucker,  Limitation  on  the  Treaty- Making  Power  under  the 
Constitution;  Siemssen  v.  Bofer  (1856)  6  Cal.  250.  The  view  of  the 
latter  seems  to  be  that  the  treaty  power  is  no  more  than  a  means  of 
exercising  delegated  federal  power  and  not  an  independent  power  in  itself. 
Bates,  Les  Traites  Federaux  (1915)  40-41 ;  5  Moore,  Dig.  Int.  Law  §  736  cites 
the  following  statement :  "That  a  treaty  is  no  more  the  supreme  law  of 
the  land  than  an  act  of  Congress  is  shown  by  the  fact  that  an  act  of 
Congress  vacates  pro  tanto  a  prior  inconsistent  treat}'.  Whenever,  there- 
fore, an  act  of  Congress  would  be  unconstitutional  as  invading  the  reserved 
rights  of  the  states,  a  treaty  to  the  same  effect  would  be  unconstitutional." 
This  seems  to  be  erroneous.    It  is  true,  an  act  of  Congress  vacates  an  incon- 
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array  of  decisions  holds  that  the  treaty  power  may  invade  fields  nor- 
mally forbidden  to  Congress.  Thus,  treaty  provisions  regarding  tenure, 
descent  and  security  of  alien  estates,  and  personal  rights  of  aliens, — 
matters  hitherto  within  the  exclusive  control  of  the  states, — have  suc- 
cessfully overridden  inconsistent  state  legislation.^*' 

It  is  to  be  noted,  however,  that  in  the  cases  thus  far  considered  the 
treaties  have  largely  dealt  with  the  property  or  personal  rights  of 
foreigners  or  Indians.  In  the  Migratory  Bird  Treaty  no  such  elements 
were  present.  The  court,  without  adverting  to  this  point,  took  a  great 
step  in  advance  by  disposing  of  the  instant  case  on  the  general  proposi- 
tion that  the  Tenth  Amendment  was  not  a  bar  to  this  exercise  of  the 
treaty  power,  that  the  title  of  the  states  to  the  birds  was  speculative, 
that  the  birds  had  to  be  protected  somehow,  and  that  the  Federal 
Government  was  the  only  agency  to  do  this.  But,  indeed,  the  distinc- 
tion indicated  above  does  not  warrant  a  different  result.  We  find  no 
hint  in  the  decisions  that  the  fact  that  property  or  personal  rights  of 
aliens  were  involved  was  controlling.  On  the  contrary,  the  decisive 
test  laid  dowTi  is  a  far  broader  one,  viz.,  is  it  a  legitimate  exercise  of 
the  treaty-making  power  ?^^  In  other  words,  the  limits  of  the  treaty- 
making  power  are  to  be  determined  not  by  the  standard  of  municipal 
law, — does  the  treaty  usurp  the  prerogatives  of  Congress,  does  it 
meddle  with  matters  reserved  to  the  states? — but  by  the  standard  of 
international  law, — does  the  treaty  embrace  a  proper  subject  of  inter- 
national negotiation?^^  If  it  does,  it  is  immaterial  that  it  happens  to 
invade  otherwise  forbidden  ground. ^^     This  is  perhaps  what  Mr.  Justice 

sistent  treaty.  The  Cherokee  Tobacco  (1870)  78  U.  S.  616.  This  is 
because,  both  being  the  supreme  law  of  the  land,  the  last  enactment  must 
prevail  since,  being  inconsistent,  both  cannot  be  supreme.  But  it  does 
not  follow  from  this  that  the  measure  of  the  jurisdiction  of  Congress  is 
necessarily  that  of  the  treaty-making  power.  That  the  contrary  is  true 
the  cases  clearly  demonstrate. 

"Ware  v.  Hvlton  (1796)  3  U.  S.  199;  Chirac  v.  Chirac  (1817)  15  U.  S. 
259;  Hauenstein  v.  Lynhan  (1879)  100  U.  S.  483;  Geofroy  v.  Riggs  (1890) 
133  U.  S.  258,  10  Sup.  Ct.  295;  In  re  Fattosini  (19(X))  2,i  Misc.  18.  67  X.  V. 
Supp.  ll*^:  Baker  7'.  Portland  (1879')  5  Sawver  566;  /;j  re  Quone:  W'co 
(C.  C.  1882)  7  Sawyer  527;  see  14  Columbia' Law  Rev.  667;  33  Har^^ard 
Law  Rev.  281  ;  29  Yale  Law  Journal  445.  Treaties  with  Indians  also 
may  nullify  state  laws.    Worcester  v.  Georgia  (1832)  31  U.  S.  515. 

^'Geofroy  v.  Riggs,  supra,  footnote  16,  where  the  court  said,  "That  the 
trcatj-making  power  extends  to  all  proper  subject  of  negotiations  between 
our  government  and  the  governments  of  other  nations  is  clear."  Sec  to 
the  same  effect,  In  re  Ross  (1891)  140  U.  S.  45.\  11  Snp.  Ct.  897:  United 
States  V.  Forty-three  Gallons  of  Whiskey  (1870)  93  U.  S.  197.  Mr.  Justice 
Field  in  the  first  Chinese  Exclusion  Case  (1889)  130  U.  S.  581,  604.  606.  9 
Sup.  Ct.  623,  said,  "The  United  States  in  their  relation  to  foreign  countries 
and  their  subjects  or  citizens  are  one  nation  invested  with  powers  which 
belong  to  independent  nations  .  .  .  For  local  interests  the  several 
states  of  the  Union  exist ;  but  for  international  purposes,  embracing  our 
relations  wnth  foreign  nations,  we  are  but  one  people,  one  nation,  one 
power." 

"Arthur  K.  Kuhn,  The  Treaty-Making  Power,  7  Columbia  Law  Rev. 
173-185;  Quincy  Wright,  loc.  cif.,  82,  93:  "The  only  limitation  upon  the 
treat\'  power  is  found  in  the  ends  for  which  it  acts." 

'"Quincy  Wright,  he.  cit.,  83;  Elihu  Root.  The  Real  Question  under  the 
Japanese  Treaty  (1907)  1  Amer.  Jour,  of  Int.  Law,  278:  "Legislative 
power  is  distributed,  .  .  .  judicial  power  is  distributed,  .  .  .  execu- 
tive power  is  distributed,  .  .  .  the  treaty-making  power  is  not  dis- 
tributed ;  it  is  all  vested  in  the  national  government :  no  part  of  it  is  vested 
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Holmes  broadly  hints  at  in  his  opinion  in  the  principal  case  when  he 
says.  "Acts  of  Congress  are  the  supreme  law  of  the  land  only  when 
made  in  pursuance  of  the  Constitution,  while  treaties  are  declared  to 
be  so  when  made  under  the  authority  of  the  United  States.  It  is  open 
to  question  whether  the  authority  of  the  United  States  means  more 
than  the  formal  acts  prescribed  to  make  the  convention.  We  do  not 
mean  to  imply  that  there  are  no  limits  to  the  treaty-making  power, 
but  they  must  be  ascertained  in  a  different  way." 

The  root  question,  however,  still  remains :  what  is  a  proper  subject 
of  international  negotiations?  It  should  be  noted  that  such  a  question 
is  so  deeply  interwoven  with  political  strands,  that  the  decision  of  the 
executive  branch  of  the  government  would  probable  be  controlling  with 
the  court.2''  Since  our  Constitution  is  silent  on  this  matter,  the  only 
limitation  on  the  executive  choice  of  a  subject  for  negotiations  is  to  be 
found  in  our  own  historical  practices  and  in  the  practices  of  other 
nations.  An  examination  into  these  practices  shows  that  the  protection 
of  migratory  birds  falls  within  the  prescribed  test.  The  regulation  of 
fisheries,  which  like  game  are  deemed  to  be  held  in  absolute  control 
by  the  states,-*  has  always  been  a  projier  subject  of  United  States 
treaties.--  On  March  19,  1902  a  convention,  markedly  similar  to  the 
United  States  treaty,  was  entered  into  by  the  governments  of  France, 
Germany,  Austria-Himgar>-,  Belgium,  Spain,  Greece,  Luxemburg, 
Portugal,  Sweden,  Switzerland  and  Monaco  for  the  protection  of 
migratory  birds  necessary  for  agriculture.^^  It  would  be  odd.  to  say 
the  least,  that  Monaco  in  its  sovereign  capacity  could  accomplish  what 
the  United  States  Government  could  not.  The  method  of  approach 
herein  suggested  to  a  proi>er  delimitation  of  the  scope  of  the  treaty- 
making  power  will,  it  is  submitted,  help  determine  the  vexing  question 
of  the  constitutionality  of  labor  provisions  in  any  international  com- 
pact to  which  the  United  States  may  become  a  party.  If  the  regula- 
tion of  labor  conditions  is  a  common  subject  of  international 
agreements,-*  it  falls  within  the  range  of  the  treaty-making  ix)wer.^^ 
In  the  adjustment  of  questions  of  sharp  international  import  our  nation 
ought  to  be  able  to  meet  the  other  nations  of  the  world  on  an  equal 
footing.  A  plea  of  ultra  vires  on  the  part  of  the  United  States  would 
manifestly  be  intolerable. 

or  reserved  to  the  states.  In  international  affairs  there  are  no  states, 
there  is  but  one  nation."  (1898)  22  Opinions  of  Mty.  Gen.  217:  "So 
that  it  is  established  by  judicial  decisions  of  the  highest  authority  that 
the  mere  fact  that  a  treaty  provision  annuls  or  supersedes  the  law  of  a 
particular  state  upon  the  same  subject  is  no  objection  to  the  validity  of  the 
treaty."  For  a  criticism  of  this  position  see  \V.  G.  Mikell.  The  Treaty- 
Making  Power  under  the  Constitution,  57  Univ.  of  Pa.  Law  Rev.  (1909) 
537-40. 

'"2  Butler,  Treaty-Making  Power  (1902)  §  460.  "If  the  court  possess 
a  power  to  declare  treaties  void,  I  shall  never  exercise  it,  but  in  a  very 
clear  case  indeed,"  per  Chase,  /.,  in  Ware  v.  Hylton,  supra,  footnote  16, 
at  p.  237. 

""McCready  v.  Virginia  (1876)  94  U.  S.  391;  Lawton  v.  Steele  (1894) 
152  U.  S.  133.  14  Sup.  Ct.  499. 

°(1898)  22  Opinions  of  Atty.  Gen.  214. 

"22  De  Clercq,  Recueil  des  Traites  de  la  France,  96. 

■*8  Proceedings  of  the  Academy  of  Political  Science,  No.  3,  (July,  1919) 
at  pp.  438,  444,  where  Dr.  John  B.  Andrews  and  Mr.  Abram  I.  Elkus 
urge  that  they  are. 

•'J.  P.  Chamberlain,  The  Power  of  the  United  States  under  the  Con- 
stitution to  Enter  into  Labor  Treaties,  ibid.,  at  p.  448. 
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Philip  Adler,  Editor-in-Clmrge 

Trade  Uotons  and  the  Injunction  in  Trade  Disputes. — The  legislative 
sessions  of  1919  indicate  a  revival  of  previous  efforts  to  "legalize"  trade 
unions  and  to  limit  injunctive  relief  in  trade  disputes.  Four  such 
laws  were  enacted  last  year^  and  two  in  1917.^  Although  there  had 
been  some  earlier  legislation  of  this  nature,^  the  present  laws  date  from 
and  are  modelled  on  the  labor  clauses  of  the  Clayton  Anti-Trust  Act  of 
1914.*  The  statutes  generally  declare  that  it  shall  be  lawful  for  work- 
ing people  to  organize  unions  to  increase  wages,  reduce  hours,  and 
improve  conditions,  and  "to  carry  out  their  legitimate  objects  by  law- 
ful means".  Second,  they  forbid  the  issuance  of  injunctions  in  labor 
disputes  except  where  necessary  to  prevent  irreparable  damage  to 
property  or  property  rights^  and  in  the  absence  of  adequate  remedy  at 
law.  Third,  injunctions  may  not  forbid  certain  specified  acts:  ceasing 
work  or  inducing  others  to  do  so;  peaceful  picketing  and  p^ersuasion; 
ceasing  to  patronize  or  inducing  others  not  to  patronize;  payment  of 
strike  benefits;  peaceable  assembly;  or  "any  act  which  might  be  law- 
fully done  in  the  absence  of  such  dispute  by  any  party  thereto". 
Fourth,  these  specified  acts  are  pronounced  lawful. 

The  Clayton  Act,  which  is  the  prototype  of  these  laws,  was  hailed 
by  organized  labor  as  a  "Bill  of  Rights".^  On  the  other  hand,  judicial 
comment  on  the  labor  clauses  of  the  Act  is  all  to  the  effect  that  it 

'Wash.,  Laws  1919,  c.  185;  N.  D.,  Laws  1919,  c.  171;  Wis.,  Laws  1919, 
c.  211 ;  Ore.,  Laws  1919,  c.  346. 

"Minn.  Laws  1917,  c.  493,  Gen.  Stat.  Supp.  1917  §  3946;  Utah,  Laws 
1917,  c.  68.  See  also  Iowa,  Laws  1913,  c.  171.  The  Utah  statute,  §  8, 
is  the  only  one  that  embodies  the  provisions  of  the  Clavton  Act  for  trial 
by  jury  in  contempt  cases.  (1914)  38  Stat.  738,  §  22,  U.  S.  Comp.  Stat. 
1916  §  1243d. 

"Pa.  Act  of  1872,  4  Purd.  Dig.  (13th  ed.)  p.  4807;  Cal.  Laws  1903, 
p.  289,  Penal  Code  (Deering)  1909,  p.  762;  N.  J.,  Laws  1883,  p.  36,  3  Comp. 
Stat.  1910,  p.  3051.  See  also  N.  Y.  Consol.  Laws,  c.  39,  (Laws  1909,  c.  88) 
§  43. 

*(1914)  38  Stat.  730,  §§  6,  20,  U.  S.  Comp.  Stat.  1916,  §§  8835f,  1243d. 

'^he  Washington  statute,  supra,  footnote  1,  adds  "or  to  a  personal 
right".  The  Oregon  statute  requires  that  "the  right  to  enter  into  the 
relation  of  employer  and  employee,  or  to  change  that  relation,  or  to  assume 
and  create  a  new  relation;  or  to  work  and  labor  as  an  employee,  shall 
be  held  and  construed  to  be  a  personal  and  not  a  property  right".  The 
Minnesota  law  has  a  similar  provision.  The  clause  originated  in  Mass., 
Laws  1914,  c.  778,  §  2.  It  was  held  unconstitutional  in  Bogni  v.  Perotti 
(1916)    224   Mass.    152.   112  N.   E.  853. 

'The  American  Federation  of  Labor  characterized  the  clauses  as  a 
"splendid  victory  for  organized  labor"  and  quoted  a  letter  from  Presi- 
dent Wilson  to  the  effect  that  "justice  has  been  done  the  laborer".  Report 
of  Exec.  Council  of  A.  F.  of  L.  to  34th  Annual  Convention,  Nov.,  1914, 
on  the  Clayton  Act. 
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legalizes  no  acts  that  were  before  unlawful."  Although  the  Supreme 
Court  has  not  passed  upon  these  sections  of  the  law,  its  temi^er  has 
been  revealed  in  a  dictum  that  the  Clayton  Act  does  not  announce  any 
new  policy  in  labor  cases. ^  The  federal  decisions  are  merely  authority 
for  the  rule  that  acts  of  violence  may  still  be  enjoined  in  these  cases; 
but  their  trend  may  well  dampen  labor's  erstwhile  enthusiasm  over 
the  humanitarian  phraseology  of  the  statute.* 

Several  decisions  under  the  earlier  state  laws  also  strengthen  the 
impression  that  laws  of  this  tenor  do  not  increase  the  privileges  and 
immunities  of  labor.  A  Massachusetts  statute,^''  a  forerunner  of  the 
present  series,  was  held  unconstitutional  (in  a  dispute  between  two 
labor  unions)  because  it  declared  that  the  right  to  carry  on  business 
in  the  relation  of  employer  and  employee,  and  the  right  to  do  work 
and  labor  as  an  employee  should  be  construed  as  personal  and  not  as 
property  rights.^^  The  law  was  intended  to  prevent  injunctions  against 
unionists,  and  was  invalidated  because  it  prevented  injunctions  in  their 
favor.  Under  a  California  Statute^^  forbidding  the  use  of  injunctions 
in  labor  disputes,  the  court  nevertheless  issued  an  injunction  against 
a  boycott  and  against  peaceful  picketing,  and  declared  obiter  that  any 
other  construction  would  render  the  act  unconstitutional.^^  A  New 
Jersey  statute^"*  "legalizing"  labor  combinations  and  peaceful  per- 
suasion has  been  held  merely  to  exempt  unionists  from  criminal 
liability  for  conspiracy. ^^  A  Pennsylvania  statute^^  legalizing  strikes 
has  been  similarly  limited,  thus  permitting  an  injunction  against  an 
orderly  strike  for  a  closed  shop,  and  "coercive"  acts,  even  though 
unaccompanied  by  violence.^'' 

'Sec  Kroger  Grocerv  Co.  v.  Retail  Clerks  CD.  C.  1918)  2S0  Fed.  890, 
893.  In  United  States  v.  Norris  (D.  C.  1918)  255  Fed.  423,  424,  Sanborn,  /., 
stated :  "I  think  that  Section  20  was  intended  to  legalize  lawful  strikes 
and  peaceful,  lawful  persuasion."  In  Stephens  z:  Ohio  State  Tel.  Co. 
(D.  C.  1917)  240  Fed.  759,  771,  the  court  said:  "The  statute  but  enacts 
the  position  which  courts  have  universally  taken ;  there  is  nothing  new  in 
it."     See  also  United  States  v.  King  (D.  C.  1916)  250  Fed.  908,  910. 

'In  Paine  Lumber  Co.  v.  Neal  (1917)  244  U.  S.  459,  471.  37  Sup.  Ct. 
718,  720,  Holmes,  /.,  stated  in  his  majority  opinion  that  he  was  in  the 
minority  in  thinking  that  the  Clayton  Act  established  any  new  policy  in 
labor  cases ;  and  Pitney,  /.,  probably  voiced  the  real  opinion  of  the  court 
on  this  point  in  his  dissenting  opinion,  declaring  (p.  485)  that  "only  'lawful' 
measures  are  sanctioned, — that  is,  of  course,  measures  that  were  lawful 
before  the  act".     The  decision  turned  on  a  different  point. 

'Samuel  Gompers  said  in  an  article  appended  to  the  report  cited  snipra, 
footnote  6,  that  "this  statement  'the  labor  of  a  human  being  is  not  a 
commodity  or  article  of  commerce'  is  epochal." 

^"Mass.,  Laws  1914,  c.  778,  §  2. 

^^Bogni  V.  Perotti,  supra,  footnote  5. 

"Supra,  footnote  3. 

"Goldberg  v.   Stablemen's  Union    (1906)    149  Cal.  429,  86  Pac.  806. 

^*Supra,  footnote  3. 

^"It  renders  innocent,  as  against  the  public,  an  act  which  previous  to 
its  passage,  was  a  misdemeanor  and  punishable  by  indictment."  Frank  v. 
Herold  (1901)  63  N.  J.  Eq.  443,  52  Atl.  152;  Jonas  v.  Glass  Bottle  Blowers 
(1908)  77  N.  J.  Eq.  219,  79  Atl.  262;  see  Connett  v.  Hatters  (1909)  76 
N.  J.  Eq.  202,  211,  74  Atl.  188. 

"Supra,  footnote  3. 

''The  dispute  was  here,  as  in  the  Massachusetts  case,  supra,  footnote  5, 
between  rival  unions.    Erdman  v.  Alitchell  (1903)  207  Pa.  79,  56  Atl.  327. 


698  COLUMBIA  LAW  REVIEW 

The  decisions  so  far  indicate  only  one  definite  change  in  the 
law.  A  divided  Circuit  Court  of  Appeals  has  held  that  the  Clayton  Act 
legalizes  a  secondary  boycott.^*  Of  course,  much  of  the  language 
"legalizing"  unions  is  unnecessary.  Trade  union  fxinds,  except  for  a 
dubious  "statutory  implication"  under  the  Sherman  Law,^^  have 
enjoyed  an  immunity  in  this  country  which  was  achieved  only  by 
political  action  and  legislation  in  England.^"  The  criminal  law  of 
conspiracy  has  not  been  consciously  applied  to  labor  organizations  in 
this  country  for  nearly  a  century.^^ 

It  is  apparent  that  the  support  which  labor  has  given  to  the  injunc- 
tion provisions  of  these  acts  is  based  upon  a  misapprehension  of  the 
effect  of  the  language.  To  limit  the  injunctions  to  cases  of  irreparable 
injury  to  property  in  the  absence  of  adequate  remedy  at  law  is  simply 
to  enact  one  of  the  classical  rules  of  equity  jurisdiction.^^  Apparently 
Mr.  Gompers  thought  that  property  meant  tangible  property.-^  The 
Massachusetts  decision  must  have  disabused  him  of  that  view.^*  He 
also  seems  to  have  had  an  idea  that  equity  always  considered  criminal 
prosecution  such  an  "adequate  remedy  at  law"  as  to  bar  injunctive 
relief.-^    The  decided  cases  are  clear  authority  to  the  contrary.^^ 

Furthermore,  the  provisions  of  these  Acts  regarding  strikes  and 
picketing  are  not  sufficiently  explicit  to  effect  any  clarification  in  the 
law.    Picketing,  for  instance,  has  been  held  unlawful,  if  intimidating;-^ 

^'Duplex  Press  Co.  y.  Deering  (C.  C.  A.  1918)  252  Fed.  722.  If  this  is 
the  correct  interpretation  of  the  Clayton  Act,  its  effect  will  be  to  over- 
ride the  decision  of  Loewe  v.  Lawler  (1907)  208  U.  S.  274,  28  Sup.  Ct.  301. 

"Dowd  V.  United  Mine  Workers  (C.  C.  A.  1916)  235  Fed.  1. 

'Trades  Disputes  Act,  6  Edw.  VII  (1906)  c.  47,  §  4.  This  Act  was 
passed  to  overcome  the  effect  of  the  decision  of  the  House  of  Lords  in 
Taflf  Vale  Ry.  v.  Railway  Servants  [1901]  A.  C.  426;  it  forbids  actions 
against  trade  unions  for  torts  arising  out  of  trade  disputes.  Although 
trade  unions  do  not  enjoy  any  such  express  immunity  in  this  country,  it 
is  almost  impossible  to   reach  union   funds. 

^People  V.  Fisher  (N.  Y.  1835)  14  Wend.  9  is  a  case  appljing  the 
doctrine.  Contra,  Stevedores  v.  Walsh  (N.  Y.  1867)  2  Daly  1,  and  Com- 
monwealth V.   Hunt    (1842)   45  Mass.  111. 

"Story,  Eq.  Jur.  (14th  ed.)  §§  94,  1184;  High,  Injunctions  (4th  ed.) 
§  1415b. 

""Both    the    injunction    and    the    trust    law    are    intended  to    apply    to 

property;    extension    of    their    application    to    human    labor  and    normal 

human   activity    for    human    betterment    reduces   the   workers  to    the   same 
legal  status  as  things."    Article  cited  supra,  footnote  6,  p.  9. 

"Bogni  V.  Perotti,  supra,  footnote  5. 

*"In  all  things  in  which  workmen  are  enjoined  by  the  process  of  an 
injunction  during  labor  disputes,  if  those  acts  are  criminal  or  unlawful, 
there  is  now  ample  law  and  remedy  covering  them.  From  the  logic  of 
this  there  is  no  escape."  Samuel  Gompers  in  editorial  in  American  Federa- 
tionist,  August,  1908.  These  editorials  and  the  report  cited  above  are 
still  advanced  as  representing  the  attitude  of  the  Federation. 

"/h  re  Debs  (1894)  158  U.  S.  564,  593;  Vegelahn  v.  Guntner  (1896) 
167  Mass.  92,  99,  44  N.  E.  1077;  Pierce  v.  Stablemen's  Union  (1909)  156 
Cal.  70,  103  Pac.  324. 


"Vegelahn  v.  Guntner,  supra,  footnote  26,  at  p.  103. 
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lawful  if  reasonable;-*  unlawful,  whether  peaceful  or  not,^®  if  intimi- 
dating; unlawful  under  any  conditions.^''  "The  challenge  is  to  the 
court  to  define  peaceful  picketing  within  the  limits  of  this  section."^^ 
What  will  be  the  effect  of  the  statute  in  a  jurisdiction  which  holds 
that  there  is  no  such  thing  as  peaceful  picketing?^-  "Peacefully  per- 
suading any  person  to  work  or  to  abstain  from  working''  may  be 
pronounced  legal,  but  it  leaves  the  important  issues  to  judicial 
determination. 

Similarly  the  law  of  strikes  is  not  clarified  by  a  simple  declara- 
tion that  it  is  lawful  to  cease  work  or  to  induce  others  to  do  so.  There 
is  already  a  recognized  right  to  strike,  but  it  may  only  be  exercised 
in  furtherance  of  a  lawful  object  or  purpose.^^  If  the  exercise  of  a  right 
inflicts  temporal  damage,  there  must  be  a  justification  in  the  purpose 
of  the  act.^*  Thus  the  courts  are  left  to  decide  what  is  a  lawful  pur- 
pose, and  they  have  great  diflBculty  in  reaching  agreement. ^^  Here 
again  the  substantive  law  leaves  room  for  the  play  of  judicial  bias, 
which  is  so  clearly  exhibited  in  the  decisions  of  the  courts. 

It  is  submitted  tliat  labor's  protest  against  the  injunction  arises,  in 
the  final  analysis,  from  the  unfavorable  state  of  the  substantive  law. 
In  point  of  fact,  labor  has  approved  the  use  of  the  injunction  in  the 
protection  of  property,^*^  but  resents  its  application  to  labor  activity. 
And  although  the  use  of  injunctions  and  the  consequent  punishment 
for  contempt  lend  to  these  civil  controversies  an  obnoxious  criminal 
character,  the  fundamental  remedy  lies  in  a  revision  of  the  law  upon 
which  injunctions  are  granted  and  not  in  the  abolition  of  the  use  of  the 
injunction  in  trade  disputes.  The  present  statutes  are  entirely  inade- 
quate; the  need  is  for  some  explicit  legislation  defining  the  lawful 
means  and  lawful  objects  of  labor  activity. 

«See  White  Mountain  Co.  v.  Murphy  (1917)  78  N.  H.  398,  405,  101 
Atl.  357. 

*See  St.  Germain  v.  Baker>-  Workers'  Union  (1917)  97  Wash.  282,  289, 
166  Pac.  665. 

"•Pierce  v.  Stablemen's  Union,  supra,  footnote  26,  at  p.  79. 

"Killits,  /.,  in  Stephens  v.  Ohio  State  Tel.  Co.,  supra,  footnote  7,  at 
p.  771. 

"Atchison,  etc.  R.  R.  v.  Gee  (1905)   139  Fed.  582,  584. 

"De  Minico  v.  Craig  (1911)  207  Mass.  593.  94  N.  E.  317:  see  Hitchman 
Coal  &  Coke  Co.  v.  Mitchell   (1917;  245  U.  S.  222.  257,  38  Sup.  Ct.  65. 

"This  is  the  statement  of  Bowen,  L.  J.,  so  often  quoted  from  Mogul 
S.  S.  Co.  z:  McGregor  (1889)  2},  Q.  B.  Div.  598.  See  Aikens  v.  Wisconsin 
(1904)    195  U.   S.   194,  204,  25  Sup.  Ct.  3. 

"Strikes  for  a  closed  shop  held  lawful :  National  Protective  Ass'n.  v. 
Camming  (1902)  170  X.  Y.  315,  63  N.  E.  369;  see  Jacobs  z:  Cohen  (1905) 
183  N.  Y.  207,  76  X.  E.  5;  unlawful:  Folsom  v.  Lewis  (1911)  208  Mass. 
336,  94  N.  E.  316;  cf.  Connors  v.  Connolly  (1913)  86  Conn.  641,  86  Atl. 
600.  Strikes  against  non-union  material  lawful  in  Xew  York,  Bossert  v. 
Dhuv  (1917)  221  X.  Y.  342.  117  X.  E.  582:  hut  unlawful  in  Xew  lersey, 
Booth  V.  Burgess  (1906)  72  N.  J.  Eq.  181,  65  Atl.  226.  It  was  held  unlaw- 
ful to  unionize  a  mine  with  a  view  to  striking  for  a  closed  shop  in  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  supra,  footnote  33. 

""In  itself  the  writ  of  injunction  is  of  a  highly  important  and  beneficent 
character.  Its  aims  and  purposes  are  for  the  protection  of  property 
rights."     Editorial  by  Mr.  Gompers  cited  supra,  footnote  25. 
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Federal  Sedition  Bills. — The  recent  introduction  of  more  than  fifteen 
so-called  "Peace  Time  Sedition  Bills''^  into  the  United  States  Congress 
is  due  to  a  fear  of  the  inadequacy  of  existing  law  to  protect  the  security 
and  well-being  of  this  country  from  the  activities  of  radical  agitators. 
That  treason  is  punishable  by  the  Federal  government  is  generally 
recognized.  But  the  constitutional  limitation  of  "treason"  is  sharp 
and  explicit,-  and  the  statutory  definition  thereof,  follows  with  exact- 
ness the  language  of  the  Constitution.^  It  has  been  held,  under  this 
statute,  that  in  order  that  there  shall  be  the  "levying  of  war"  which  is 
essential  to  treason,  there  must  be  "a  body  of  men  actually  assembled 
for  the  purpose  of  effecting  by  force  a  treasonable  purpose";  enlist- 
ment of  men  to  serve  against  the  government  is  not  sufficient;  although 
when  war  is  levied,  all  those  who  perform  any  part,  however,  minute, 
and  who  are  actually  leagued  in  the  general  conspiracy,  are  traitors.* 
So  also  it  has  been  said  that  the  sudden  "assembling  of  men  in  order 
by  force  to  defeat  the  execution  of  a  law  in  a  particular  instance,  and 
then  to  disperse,  without  the  intention  to  continue  together,  or  to 
reassemble  for  .  .  .  defeating  the  law  generally,  in  all  cases,  is  not 
a  levying  of  war",  such  as  constitutes  treason  ;5  although  a  general 
armed  resistance,  with  a  view  to  defeating  altogether  the  efficacy  of 
or  nullifying  an  act  of  Congress,  is  treason.*  The  early  decisions 
which  so  properly  limited  the  scope  of  treason,  have  given  rise  to  the 
misconception  in  some  quarters  that  acts  less  serious,  but  nevertheless 
subversive  of  the  federal  authority,  are  dispunishable. 

Section  4"  and  more  particularly  Section  6^  of  the  Federal  Criminal 

'Nelson  Bill.  66th  Congr.,  2nd  Sess.,  S.  3448;  Sterling  Bill,  S.  3317; 
Graham  Bill,  H.  R.  11430;  are  those  receiving  most  serious  consideration. 

nj.  S.  Constitution  Art.  Ill,  §  3:  "Treason  against  the  United  States 
shall  consist  only  in  levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comfort." 

*U.  S.  Criminal  Code  (1909)  35  Stat.  1788.  c.  1  §  1 ;  U.  S.  Comp.  Stat. 
(1916)   §  10165. 

*Ex  parte  Bollman  &  Swartwout  (1807)  8  U.  S.  75,  126. 

'Charge  to  Grand  Jury,— Fugitive  Slave  Law  (D.  C.  1851)  30  Fed. 
Cas.  No.  18,263  at  p.  1015;  cf.  Charge  to  Grand  Jury,— Treason  (D.  C. 
1863)  30  Fed.  Cas.  No.  18,274  at  p.  1044. 

"'Whiskey  Insurrection",  United  States  v.  Mitchell  (C.  C.  1795)  26 
Fed.  Cas.  No.  15,788  at  p.  1281  ;  "Land  Tax  Rebellion",  Case  of  Fries 
(C.  C.  1799)  9  Fed.  Cas.  No.  5,126  at  p.  840. 

'U.  S.  Criminal  Code,  c.  1  §  4,  35  Stat.  1088,  U.  S.  Comp.  Stat.  (1916) 
§  10168:  "Whoever  incites,  sets  on  foot,  assists,  or  engages  in  any  rebellion 
or  insurrection  against  the  authority  of  the  United  States  or  the  laws 
thereof,  or  gives  aid  or  comfort  thereto,  shall  be  imprisoned  not  more 
than  ten  years,  or  fined  not  more  than  ten  thousand  dollars,  or  both ; 
and  shall,  moreover  be  incapable  of  holding  any  oftice  under  the  United 
States." 

TJ.  S.  Criminal  Code,  c.  1  §  6,  35  Stat.  1089,  U.  S.  Comp.  Stat.  (1916) 
§  10170:  "If  two  or  more  persons  in  any  State  or  Territon,-,  or  in  any 
place  subject  to  the  jurisdiction  of  the  United  States,  conspire  to  over- 
throw, put  down,  or  to  destroy  by  force  the  government  of  the  L^nited 
States,  or  to  levy  war  against  them,  or  to  oppose  by  force  the  authority 
thereof,  or  by  force  to  prevent,  hinder,  or  delay  the  execution  of  any 
law  of  the  United  States  contrary  to  the  authority  thereof,  they  shall  each  be 
fined  not  more  than  five  thousand  dollars,  or  imprisoned  not  more  than 
six  j'ears,  or  both." 
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Code  should  disi)el  this  misapprehensioru  The  broad  provisions  of 
Section  37^  and  Section  332^'^  of  the  same  Code  when  taken  as  sup- 
plementary to  the  first  two  sections  mentioned,  seem  to  bring  within 
the  purview  of  the  federal  courts  all  conduct  which  up  to  this  time 
has  been  considered  criminal.  Thus  in  order  that  there  should  be 
"insurrection"'  within  the  meaning  of  Section  4,  "it  is  not  necessary 
that  there  should  be  bloodshed;  it  is  not  necessary  that  its  dimensions 
should  be  so  portentous  as  to  insure  probable  success."'^  Section  6 
sometimes  referred  to  as  the  "seditious  conspiracy"  section,  makes 
punishable  the  conspiracy  "to  overthrow,  put  down  .  .  .  the  gov- 
ernment of  the  United  States  .  .  .  or  by  force  to  prevent,  hinder, 
or  delay  the  execution  of  any  law  of  the  United  States."  Conflicting 
views  as  to  the  meaning  of  this  statute  are  ably  expressed  in  the  case 
of  Baldwin  v.  Franks}^  by  Chief  Justice  White  for  the  majority, 
Mr.  Justice  Holmes  and  Mr.  Justice  Field  for  the  minority.  The 
majority  of  the  court  held  that  the  force  xised  or  intended  to  be  used 
must  be  brought  to  resist  some  positive  assertion  of  authority  by  the 
government,  while  Mr.  Justice  Field  said  that  concerted  action  nullify- 
ing a  protection  given  by  a  federal  Statute  lay  within  the  purview  of 
the  law.  Whatever  may  have  been  the  law  before  the  passage  of  the 
original  version  of  this  act*^  as  to  the  necessity  for  waiting  until  the 
resistance  had  consummated  in  an  overt  act,^*  it  is  clear  that  since  that 
time  we  may  regard  as  criminal,  "not  only  combinations  to  overthrow 
the  government,  but  conspiracies  of  mutual  agreements,  whether  by 
few  or  many,  public  or  private,  forcibly  to  resist  or  even  to  delay  the 
execution  of  any  law".'^  And  the  statute  has  been  said  to  obviate 
specifically  the  necessity  of  an  attempt  to  consummate  a  treasonable 
act,  in  order  that  the  conspirators  may  be  held  to  account.^'  Some  act 
is  still  necessary  for  a  conviction  of  seditious  conspiracy,  but  the  act 
may  be  such  as  making  out  a  list  of  names  of  conspirators'''  or  mailing 
a  letter.'* 

•C.  S.  Criminal  Code,  c.  4  §  37,  35  Stat.  1007.  U.  S.  Comp.  Stat.  (1916) 
§  10201 :  "If  two  or  more  persons  conspire  either  to  commit  any  offense 
against  the  United  States,  or  to  defraud  the  United  States  in  any  manner 
or  for  any  purpose,  and  one  or  more  of  such  parties  do  any  act  to  effect 
the  object  of  the  conspiracy,  each  of  the  parties  to  such  conspiracy  shall 
be  fined  not  more  than  ten  thousand  dollars,  or  imprisoned  not  more  than 
two  years,  or  both." 

"U.  S.  Criminal  Code,  c.  14,  §  332,  35  Stat.  1152,  U.  S.  Comp.  Stat. 
(1916)  §  10506:  "Whoever  directly  commits  any  act  constituting  an  offense 
defined  in  any  law  of  the  United  States,  or  aids,  abets,  counsels,  com- 
mands, induces,  or  procures  its  commission  is  a  principal." 

"/«  re  Charge  to  Grand  Jury   (D.  C.  1894)  62  Fed.  828,  830. 

"Baldwin  v.  Franks  (1886)   120  U.  S.  678,  at  pp.  693,  705. 

"Act  of  July  31,  1861,  c.  ZZ;  12  Stat.  284. 

"Charge  to  Grand  Jur>-, — Treason,  supra,  footnote  4,  at  p.  1044.  Cf. 
United  States  -.•.  Hanway  (C.  C.  1851)  26  Fed.  Cas.  No.  15,299  at  pp.  126 
et  seq. 

"Charge  to  Grand  Jury,— Treason  and  Piracv  (C.  C.  1861)  30  Fed. 
Cas.  No.  18.277  at  p.  1051. 

"Charge  to  Grand  Jury,— Treason  (C.  C.  1861)  30  Fed.  Cas.  No.  18,272, 
at  pp.  1037-8. 

"Phipps  V.  United  States   (C.  C.  A.  1918)  251  Fed.  879. 

"Testimony  of  ex-Assistant  U.  S.  Atty.  Gen.  Alfred  Bettman,  Hear- 
ing of  the  Committee  on  Rules  of  the  House  of  Representatives  on  H.  R. 
11430,  January  23,  1920. 
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Section  37  of  the  Criminal  Code  is  supplementary  to  Sections  4 
and  6.  It,  in  effect,  states  the  common  law  of  conspiracy,  making  it 
applicable  to  Federal  crimes.  Its  broad  provisions  have  been  a  fre- 
quent basis  of  prosecution,  and  have  been  widely  applied  to  seditious 
undertakings.  Under  this  section  the  general  scheme  or  conspiracy 
may  be  complete  even  though  its  details  are  not  planned,  and  will  be 
actionable  if  any  overt  act  tending  to  effect  its  object  has  been  com- 
mitted.^^ It  is  not  necessary  that  the  conspiracy  accomplish  its  illegal 
purpose,-"  nor  is  it  essential  that  the  overt  act  be  itself  a  crime. ^^  It 
has  been  held,  furthermore,  that  the  counseling  of  i)ersons  to  commit 
a  crime  against  the  Federal  government,  may  be  a  crime,  though  the 
counsel  is  of  no  effect  and  the  crime  is  not  committed.-^  It  is  to  be 
noted,  however,  that  Section  37  "is  applicable  only  to  conspirators,  and 
therefore  does  not  cover  the  case  of  one,  acting  alone,  who  induces 
another"  to  commit  an  offense.^^  Even  this  last  situation,  relatively 
imimportant  as  it  may  be,  is  covered  in  a  large  measure  by  Section  332. 
The  construction  placed  upon  its  language  is  that  the  counseling 
therein  punished  must  have  been  successful;  i.  e.,  that  the  crime  must 
have  been  committed  by  some  one,-*  but  that  once  the  crime  has  been 
committed,  all  who  aided  in  or  counselled  its  commission  are  guilty 
as  principals.2^ 

It  is  difficult  to  ascertain  what  seditious  acts  or  combinations  look- 
ing towards  seditious  acts  are  outside  the  scope  of  the  above  statutes. 
The  only  situation  dispunishable  is  that  in  which  one  man,  acting 
entirely  alone,  counsels  the  commission  of  a  Federal  crime,  and  no 
crime  of  any  sort  is  committed  as  a  result  of  such  counsel.  It  would 
seem  that  the  present  legislation  gives  to  the  Federal  Government  the 
power  to  protect  itself  from  those  combinations  and  acts  which  con- 
stitute a  menace  to  its  institutions.  Further  legislation,  making 
criminal  mere  membership  in  societies^® — ^however,  pernicious  these 
societies  may  be  deemed  to  be — would  seem  to  transcend  the  bounds  of 
conspiracy  and  solicitation  hitherto  recognized  by  the  genius  of 
the  common  law;  and  to  make  actionable  situations  which  have  not 
heretofore  been  considered  to  present  any  clear  or  present  danger  of 
substantive  evils.^" 

"United  States  v.  Baker  (D.  C.  1917)  243  Fed.  741;  Cf.  United  States 
V.  McHugh  (D.  C.  1917)  253  Fed  224;  United  States  z:  Bryant  (D.  C. 
1917)   245  Fed.  682. 

""Goldman  v.  United  States   (1918)  245  U.  S.  474,  477. 

"'United  States  v.  Rogers  (D.  C.  1915)  226  Fed.  512,  514. 

"-Tlnited  States  v.  Galleanni   (D.  C.  1917)   245  Fed.  977. 

°See  United  States  v.  Prieth   (D.  C.  1918)   251   Fed.  946,  954. 

'"See  United  States  v.  Mills  (1833)  32  U.  S.  138,  142;  see  United 
States  V.  Sugar   (D.   C.   1917)   243  Fed.  423,  427. 

"United  States  v.  Snvder  (C.  C.  1882)  14  Fed.  554;  Richardson  v. 
United  States  (1910)   18rFed.  1. 

""See  the  Nelson  Bill,  S.  3448,  §  2. 

"C/.  Holmes,  /.,  in  Schenck  v.  United  States  (1919)  249  U  S  47  52 
39  Sup.  Ct.  247.     See  20  Columbia  Law  Rev.  22'2. 
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Assessments — Pipe  Lines — Re.\l  or  Personal  Property. — The  legis- 
lature provided  that  pipe  lines  and  other  improvements  on  real  estate 
that  would  be  benefited  by  the  improving  of  the  roads  should  be 
assessed.  In  a  suit  by  the  plaintiff  ga^s  company  to  restrain  the  defend- 
ant commissioners  from  ie%'ying  an  assessment  on  the  plaintiff's  pipe 
lines,  held,  such  pipe  lines  were  not  subject  to  assessment,  for  they  were 
clearly  personal  property  and  could  not  be  otherwise  classified  by  the 
legislature.  Arkansas  Natural  Gas  Co.  v.  Commissioners  of  Hope, 
etc.  Dist.  (Ark.  1920)  218  S.  W.  G64. 

The  theory  underlying  special  assessments  for  local  improvements  is 
benefit  to  the  property  assessed.  See  Excelsior  Co.  v.  Green  (1887)  39 
La,  Ann.  455,  4G2,  1  So.  873.  As  personal  property  ordinarily  derives 
no  benefit  from  a  local  improvement,  i.  e..  its  market  value  is  not 
enhanced  thereby,  some  courts  have  laid  down  the  broad  general  rule 
that  personal  property  cannot  be  assessed.  Snetzer  v.  Gregg  (1917) 
129  Ark.  542,  196  S.  W.  925.  Other  courts  take  the  more  logical  view 
that  personal  property  can  be  assessed  if  benefited.  Excelsior  Co.  v. 
Green,  supra.  It  is  difficult  to  conceive  of  pipe  lines  being  benefited 
by  a  road  improvement.  And  so  it  seems  the  instant  case  could  have 
been  put  upon  that  ground  without  deciding  that  pipe  lines  were 
personalty.  But  since  the  court  so  decided,  it  is  interesting  to  note 
that  the  weight  of  authority,  both  in  the  interpret-ation  of  statutes  and 
independently  thereof,  holds  that  pipe  lines  are  realty  for  the  purposes 
of  taxation.  Consolidated  Gas  Co.  v.  City  of  Baltimore  (1905)  101 
Md.  541.  61  Atl.  532;  Paris  v.  Xorway  Water  Co.  (1893)  85  Me.  330, 
27  Atl.  143;  contra,  Shelhyville  Water  Co.  v.  People  (1892)  140  111. 
545,  30  X.  E.  678.  The  reasons  advanced  by  the  Maine  case  are  that 
pipes  are  attached  permanently,  and  are  used  in  connection  with  the 
soil  that  supports  and  sustains  them.  The  ^Maryland  case  proceeded 
upon  the  theory  that  actual  occupation  of  the  soil  by  the  pipes  con- 
stitutes a  taxable  easement. — reasoning  directly  contra  to  that  of  the 
instant  case.  In  the  light  of  these  decision.s.  and  particularly  in  view 
of  the  power  over  the  subjects  of  taxation  usually  conceded  to  legis- 
latures, see  Citizens'  Tel.  Co.  v.  Fuller  (1913)  229  U.  S.  322,  331,  33 
Sup.  Ct.  833.  the  conclusion  of  the  instant  case,  that  pipe  lines  are  so 
clearly  personal  proi:»erty  that  they  cannot  be  classified  as  real  property 
by  a  legislature,  seems  insupport^able. 

Attorney's  Lien — Decree  Appointing  Administrator — Xew  York. — 
Some  of  the  next  of  kin  of  the  deceased  retained  an  attorney  to  secure 
letters  of  administration  c.  t.  a.,  and  delivered  life  insurance  policies 
and  bank  books  to  him.  In  an  action  of  discovery  brought  against  him, 
the  attorney  asserts  a  lien  on  the  property  entrusted  to  him  for  the 
services  rendered  in  obtaining  the  decree  appointing  an  administrator. 
Held,  he  has  no  lien.  In  re  Dawson's  Estate  (1920)  180  N.  Y.  Supp. 
271. 

The  common  law  recognized  two  kinds  of  attorney's  liens.  An 
attorney  had  a  general  retaining  lien  on  all  property  which  came  into 
his  hands  in  the  regular  course  of  business.     This  lien  depended  upon 
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his  continued  possession  of  such  property.  Bozon  v.  Bolland  (1839)  4 
Myl.  &  C.  354;  Nichols  v.  Pool  (1876)  89  111.  491.  But  the  possession 
of  some  res  being  essential  to  such  a  lien,  it  was  of  no  avail  to  the 
attorney  in  reaching  the  proceeds  of  a  judgment  obtained  through  his 
services.  Accordingly,  an  attorney  enjoyed  a  special  "charging"  lien 
as  to  such  proceeds.  Weed  v.  Boutelle  (1884)  56  Vt.  570.  This  lien 
has  been  codified  and  extended  in  New  York.  N.  Y.  Consol.  Laws,  c.  30 
(Laws  1909,  c.  35),  §  475.  The  type  of  service  involved  in  obtaining  a 
decree  appointing  an  administrator  might  well  entitle  the  attorney  to 
a  charging  lien,  but  since  the  decree  merely  amounts  to  an  appoint- 
ment, there  are  no  proceeds  to  which  such  a  lien  could  attach.  In  re 
Nocton's  Estate  (Sur.  Ct.  1916)  162  N.  Y.  Supp.  215;  Matter  of 
Rdbell  (1916)  175  App.  Div.  345,  162  :N'.  Y.  Supp.  218.  But  where  at 
the  request  of  the  sole  legatee,  an  attorney  secures  letters  of  adminis- 
tration for  such  a  l^atee,  he  acqmres  a  charging  lien  against  the 
estate.  Matter  of  ^Vood  (1915)  170  App.  Div.  533,  156  X.  Y.  Supp. 
810.  This  result  although  inconsistent  with  Matter  of  Rahell,  supra, 
avoids  circuity.  In  the  instant  case,  the  service  only  resulting  in  the 
appointment  of  an  administrator,  no  charging  lien  attached.  But 
where  an  attorney  for  an  executor  or  administrator  recovers  property 
for  the  estate,  so  long  as  he  has  possession  of  it,  he  has  a  good  retain- 
ing lien.  Matter  of  Ross  (1907)  123  App.  Div.  74,  107  N.  Y.  Supp. 
899;  Matter  of  O'Connor  (1917)  177  App.  Div.  616, 164  N.  Y.  Supp.  574. 
But  since  in  the  instant  case,  the  property  did  not  belong  to  the 
clients  against  whom  the  attorney  made  his  claim,  he  could  not  even 
assert  his  retaining  lien. 

Constitutional  Law — Franchises — Power  to  Vary  the  Terms. — In 
accordance  with  the  Iowa  Code  Supp.  1913,  §  720,  by  a  vote  of  the 
electors  of  Sioux  City,  the  defendant  received  a  franchise  to  supply  gas 
for  25  years  at  a  maximum  rate  of  $1.00  per  iinit.  Under  §  725  grant- 
ing the  ix)wer  to  regulate  rates,  the  city  subsequently  passed  an 
ordinance  allowing  the  defendant  to  increase  its  rates.  The  plaintiff 
consumers  claimed  the  franchise  is  a  binding  contract  and  alterable 
only  by  mutual  consent  indicated  by  a  vote  of  the  people,  and  therefore 
sued  to  enjoin  the  increase  from  being  put  into  effect.  Held,  that  despite 
the  franchise,  the  city  has  the  power  to  r^ulate  rates.  Selkirk  v.  Sioux 
City  Ga^  &  El.  Co.  (Iowa  1920)  176  N.  W.  301. 

A  franchise  is  a  valid  and  binding  contract,  if  made  within  the 
I)Ower  of  the  granting  municip>ality  or  state.  Detroit  v.  Detroit  etc.  R.  R. 
(1902)  184  U.  S.  368,  22  Sup.  Ct.  410;  Columhus  etc.  Co.  v.  City  of 
Columhxis  (1919)  249  U.  S.  399,  39  Sup.  Ct.  349.  Therefore  if  such  a 
franchise  is  granted  to  a  public  utility  corporation  to  supply  gas, 
water,  or  transportation  at  a  certain  rate  for  a  certain  period,  any 
subsequent  attempt  by  the  government  to  legislate  a  change  in  that 
rate  woiild  seem  to  impair  the  obligation  of  contract  within  Article  I, 
Section  10  of  the  Constitution.  Michigan  Ry.  v.  City  of  Lansing 
(D.  C.  1919)  260  Fed.  322 ;  City  of  Watertown  v.  Watertown  L.  &  P. 
Co.  (S.  D.  1919)  173  N.  W.  739;  Onuiha  Water  Co.  v.  City  of  Omaha 
(C.  C.  A.  1906)  147  Fed.  1.  Although  there  are  dicta  to  the  effect 
that  the  power  to  r^ulate  the  charges  of  public  utilities  is  so  clearly 
a  governmental  function  that  the  legislature  or  municipality  cannot 
irrevocably  contract  it  away,  see  City  of  Memphis  v.  Enloe  (Tenn. 
1919)  214  S.  W.  71,  74;  Black  v.  New  Orleans  Ry.  &  Light  Co.  (La. 
1919)  82  So.  81,  87,  in  any  event,  it  is  true,  that  if  the  franchise  is  to 
free  the  grantee  from  legislative  regulation,  such  intent  must  appear 
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in  clear  and  iinmistakeable  lang^lage.  Tallassee  Falls  Mfg.  Co.  v. 
Commissioner's  Ct.  (1908)  158  Ala.  263,  48  So.  354;  Georgia  R.  R.  d- 
Bank.  Co.  v.  Smith  (1888)  128  U.  S.  174,  9  Sup.  Ct.  47.  Where  there 
is  any  doubt,  the  presumption  is  in  favor  of  the  retention  of  the  i>ower 
by  the  government.  Freeport  Water  Co.  v.  Freeport  (1901)  180  U.  S.  587, 
21  Sup.  Ct.  493.  But,  in  order  that  a  mimicipality  be  able  to  make  such 
a  valid  and  binding  contract,  there  must  be  express  legislative  authority' 
allowing  a  release  bv  contract  of  the  power  to  r^ulate  rates.  Virginia 
Wes.  P.  Co.  V.  Commonwealth  (Va.  1919)  99  S.  E.  723,  727;  City  of 
Bessemer  v.  Besse-mer  Waterworks  (1907)  152  Ala.  391,  44  So.  663. 
What  language  amounts  to  such  a  specific  authorization  is  a  question 
of  construction.  Cf.  City  of  Bessemer  v.  Bessmer  Waterworks,  supra; 
with  Detroit  v.  Detroit  etc.  R.  R.,  supra.  Since  no  such  language 
appears  in  §  720  of  the  Iowa  Code  Supp.  1913,  and  since,  in  additioiu 
§  725  expressly  voids  any  limitation  of  the  regulative  power  by  contract, 
the  decision  of  the  court  is  sound.  Cf.  Dubuque  El.  Co.  v.  City  of 
Dubuque  (C.  C.  A.  1919)  260  Fed.  353. 

Copyrights — Injuxotiok — Impued  Neg.\ti\t:  Co\t;nants. — The  plain- 
tiff author  granted  to  the  defendant  manager  the  sole  privilege  of 
producing  a  play  written  and  copyrighted  by  the  former.  Both  parties 
threatened  to  produce  the  play  in  motion  pictures.  The  plaintiff  con- 
tended that  the  contract  between  the  parties  did  not  convey  the  right 
to  so  produce  the  play  and  brought  this  action  to  restrain  the 
defendant.  Held,  an  injunction  would  issue  upon  the  condition 
that  the  plaintiff  refrain  from  producing  or  licensing  the  produc- 
tion of  the  play  in  motion  pictures.  Manners  v.  Morosco  (U.  S.  Sup. 
Ct.,  !March  22,  1920)  not  yet  reported,  reversing  Manners  v.  Morosco 
(C.  C.  A.  1919)  258  Fed  557. 

There  would  seem  to  be  great  force  in  the  stiggestion  of  the  lower 
courts.  Manners  v.  Morosco  (D.  C.  1918)  254  Fed.  737;  aff'd  258  Fed. 
557,  that  a  grant  such  as  one  in  the  instant  case  should  be  held  to 
convey  the  whole  copyright  estate  of  dramatization  including  the 
motion  picture  rights.  lApzin  v.  Gordin  (1915)  166  X.  Y.  Supp.  792; 
see  Hart  v.  Fox  (1917)  166  N.  Y.  Supp.  793,  797;  cf.  Harper  <£■  Bros. 
v.  Kalem  Co.  (C.  C.  A.  1909)  169  Fed.  61 ;  aff'd  Kalem  Co.  v.  Harper 
Bros.  (1911)  222  TJ.  S.  55,  32  Sup.  Ct.  20.  But  even  accepting  as  correct 
the  construction  placed  by  the  court  on  the  deed  of  grant,  the  decision 
still  appears  to  be  open  to  criticism,  proceeding  as  it  does  upon  the  as- 
siimption  that  injury  must  necessarily  ensue  to  the  rights  admittedly 
granted  to  the  defendant,  unless  the  plaintiff  be  restrained.  There  was 
no  evidence  in  the  case  as  reported  that  would  justify  the  court  in  in- 
ferring either  injury  to  the  defendant  or  unfair  competition  by  the  plain- 
tiff, but  on  the  contrary,  the  remarks  of  Mr.  Justice  Mayer  in  the  case  of 
Klein  v.  Beach  (D.  C.  1916)  232  Fed.  240.  at  p.  246.  are  precisely  applic- 
able to  the  situation  herein  presented.  The  case  of  Harper  Bros.  v.  Klaw 
CD.  C.  1916)  232  Fed.  609.  chiefly  relied  upon  by  the  court,  in  the 
present  case,  is  clearly  distinguishable.  There  the  contract  was  made 
at  a  time  when  the  parties  could  not  reasonably  be  said  to  have  contem- 
plated dealing  with  the  motion  picture  rights,  and  hence,  if  injury  to 
the  estate  of  the  defendant  be  assumed,  the  decision  of  the  court  in 
implying  a  negative  covenant  on  the  part  of  the  grantor  was  highly 
proper  and  manifestly  correct.  See  Klein  v.  Beach  (D.  C.  1916)  232 
Fed.  240,  246,  247;  aff'd  (C.  C.  A.  1917)  239  Fed.  108,  109;  Kennerley  v. 
Simonds  (D.  C.  1917)  247  Fed.  822,  827.  But  even  such  an  assump- 
tion would  avail  but  little  in  the  principal  case,  for  the  contract  was 
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made  at  a  time  when  the  parties  must  have  intended  to  deal  with  the 
motion  picture  rig-hts.  The  extension  of  the  doctrine  of  the  case  of 
Harper  Bros.  v.  Klaw,  supra,  to  cover  the  case  at  bar,  makes  it  impos- 
sible for  a  grantor  to  enjoy  the  benefits  of  that  portion  of  his  estate  not 
conveyed  away,  unless,  by  express  terms,  he  resen'es  the  right  to  do  so. 

Deeds — Delivery — Effect  of  Recording. — The  plaintiff,  being  advised 
by  a  physician  that  he  might  die  at  any  time,  made  a  deed  of  land  to 
his  son  reserving  a  life  estate  to  himself.  This  deed  remained  in  the 
custody  of  the  plaintiff  except  for  the  time  between  giving  it  to  the 
clerk  for  record  and  receiving  it  back  after  recording.  He  did  not 
intend  to  give  up  possession  of  it  unless  he  became  sick.  The  son 
knew  nothing  of  the  execution  and  recording  of  the  deed  to  him.  A 
bill  was  brought  by  the  plaintiff  to  cancel  the  deed.  Held,  the  presump- 
tion of  delivery  by  recording  was  rebutted  by  the  facts  of  the  case. 
Lynch  V.  Lynch  (Miss.  1920)  83  So.  807. 

The  mere  fact  of  recording  a  deed  is  generally  held  to  show  a  pre- 
sumption of  delivery  so  far  as  any  acts  of  the  grantor  are  required. 
Rogers  v.  Jones  (1916)  172  N.  C.  156,  90  S.  E.  117;  cf.  Guggenheimer 
v.  Lockridge  (1894)  39  W.  Va.  457,  19  S.  E.  874.  But  this  presumption 
is  rebuttable  by  evidence  indicating  no  intent  to  pass  title.  Konser  v. 
Konser  (1906)  219  111.  466,  76  N.  E.  846;  Hogadone  v.  Grange  Mut. 
Fire  Ins.  Co.  (1903)  133  Mich.  339,  94  N.  W.  1045.  Retention  of  posses- 
sion of  the  deed  or  property  by  the  grantor  does  not  of  itself  rebut  this 
presumption,  either  as  in  the  instant  case,  Valter  v.  Blavka  (1902)  195 
111.  610,  63  InT.  E.  499,  or  where  no  life  estate  is  reserved.  Creic/hton 
V.  Roe  (1905)  218  111.  619,  75  K.  E.  1073;  Mitchell  v.  Ryan  (1854)  3 
Oh.  St.  377.  Some  states  hold  that  recording  is  simply  evidence  to  be 
considered  in  connection  with  other  facts  on  the  question  of  delivery. 
Cravens  v.  Rossiter  (1893)  116  Mo.  338,  22  S.  W.  736;  see  Johnson  v. 
Johnson  (1905)  38  Tex.  Civ.  App.  385,  85  S.  W.  1023.  Other  jurisdic- 
tions regard  recording-  alone  as  no  evidence  whatsoever  of  delivery. 
Egan  v.  Horrigan  (1901)  96  Me.  46,  51  Atl.  246;  Maynard  v.  Maynard 
(1813)  10  Mass.  462.  But  by  the  weight  of  authority,  recording  with 
intent  to  divest  one's  self  of  title,  is  conclusive  against  the  grantor, 
if  there  is  an  acceptance  by  the  grantee.  This  is  implied  if  recording 
is  done  with  the  grantee's  knowledged  and  consent.  Brady  v.  Huher 
(1902)  197  111.  291,  64  N.  E.  264;  cf.  Parmelee  v.  Simpson  (1866)  72 
IJ.  S.  81.  It  is  also  presumed  where  the  grant  is  beneficial,  ColUngs  v. 
Collings  (Ky.  1906)  92  S.  W.  577,  especially  in  the  case  of  a  grantee 
under  a  mental  disabilitv,  BaJrer  v.  Hall  (1905)  214  111.  364,  73  N.  E. 
351,  or  an  infant.  Coulson  v.  Coulson  (1903)  180  Mo.  709,  79  S.  W.  473; 
Compton  V.  ^Yhite  (1891)  86  Mich.  33,  48  N.  W.  635;  Colee  v.  Colee 
(1889)  122  Ind.  109,  23  N.  E.  687;  Mitchell  v.  Ryan,  supra.  This  is 
true  of  a  husband  or  wife.  Sasseen  v.  Farmer  (1918)  179  Ky.  632, 
201  S.  W.  39;  Russell  v.  May  (1905)  77  Ark.  89,  90  S.  W.  617.  But 
some  courts  hold  there  is  no  presumption  in  the  case  of  one  sui  juris 
who  has  no  knowledge,  especially  if  the  grant  is  not  beneficial.  Sul- 
livan V.  Eddy  (1894)  154  111.  199,  40  N.  E.  482.  In  the  instant  case,  it 
is  immaterial  whether  the  grantee  was  a  minor  or  sui  juris,  since  there 
was  in  fact  no  intent  to  deliver  the  deed. 

ExEMPTiox — Applicability  to  Cri:minal  CASEe— Costs  and  Fines. — 
The  plaintiff  had  been  convicted  of  burglary  and  a  judgment  in  favor 
of  the  people  for  the  costs  of  the  prosecution  had  been  rendered  against 
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him.  Execution  was  issued  on  the  judgment  by  the  defendant  and  the 
plaintiff  now  sues  for  damages  resixlting  from  the  sale  of  property 
which  he  claims  was  exempt  from  execution  ujider  §  3628,  Colo.  Rev. 
Stat.  1908.  Held,  two  judges  dissenting,  that  the  statute  referred  to 
has  no  application  to  an  execution  to  satisfy  a  judgment  for  costs  in 
criminal  cases.    Enderman  v.  Alexander  (Colo.  1920)  187  Pac.  729. 

In  dealing  with  exemption  statutes  in  respect  to  costs  and  fines  in 
criminal  actions,  two  questions  arise.  First,  is  the  language  of  the 
statute  broad  enough  to  include  exemption  from  such  claims?  The 
instant  case  was  disposed  of  immediately  by  answering  this  question  in 
the  negative,  the  co\irt  reasoning  that  §  3628  of  the  Rev.  Stat.  1908 
covering  exemptions,  being  a  part  of  the  Civil  Code,  had  no  application 
in  a  criminal  case.  In  support  of  tliis  contention,  the  court  argued 
that  §  2012,  which  provides  that  any  person  imprisoned  for  failure  to 
pay  fines  or  costs  should  be  released  if  he  *'hath  no  estate  whatever 
wherewith  to  pay  such  fine  or  coste",  clearly  indicates  the  legislative 
intent  not  to  allow  the  privilege  of  exemption  in  such  cases.  But  cf. 
Betterton  v.  O'Dwyer  (1907)  124  Mo.  App.  306,  101  S.  W.  628.  Where 
the  statute  exempts  property  from  execution  on  judgments  on  debts 
contracted,  there  are  holdings  that  fines  and  costs  are  included,  Edwards 
V.  Thayer  (1916)  122  Ark.  579,  184  S.  W.  64;  Loomis  v.  Gerson  (1871) 
62  111.  11,  and  also  holdings  to  the  contrary.  Jones  v.  Tarleton  (Ala. 
1917)  75  So.  643;  Whiteacre  v.  Rector  (Va.  1878)  29  Gratt.  714.  The 
individual  statutes  must  be  examined  for  distinctions.  Had  the  court 
been  able  to  answer  the  first  question  in  the  affirmative,  a  second  would 
have  presented  itself,  viz:  if  the  state  is  the  plaintiff  and  is  not  si)e- 
cifically  included  in  the  statute,  may  the  defendant  claim  exemptions? 
Here  again  the  authority  is  divided.  In  line  with  the  policy  of  liberal 
construction  of  the  exemption  statutes  in  favor  of  the  debtor,  the  pur- 
ixjse  of  the  statutes  being  the  protection  of  the  debtor  and  his  family, 
it  has  been  urged  that  protection  is  needed  as  well  against  the  state  as 
against  any  other  creditor.  Commonwealth  v.  Cassady  (1914)  159  Ky. 
776,  169  S.  W.  497;  Maloney  v.  Newton  (1882)  85  Ind.  565;  State  v. 
Williford  (1880)  36  Ark.  155.  The  contrary  view  is  based  on  the  con- 
tention that  public  policy  demands  that  the  administration  of  public 
justice  be  unhampered  by  exemptions  in  the  application  of  one  of  its 
most  potent  means  of  punishing  crime.  See  Whiteacre  v.  Rector, 
supra.     The  former  view  would  seem  to  have  the  weight  of  authority. 

Libel  and  Slander— Privileged  Communication — Information  of 
Crime. — The  defendant  wrote  a  note  to  the  plaintiff's  employer,  accusing 
the  plaintiff  of  embezzlement.  The  charge  was  unfounded.  In  an 
action  for  libel,  held,  the  communication  was  qualifiedly  privileged. 
Doyle  v.  Clauss  (App.  Div.  2nd.  Dept.  1920)  180  N.  Y.  Supp.  671. 

A  communication,  accusing  the  pjaintiff  of  a  crime,  is  privileged  if 
made  in  good  faith  to  an  officer  of  the  law.  Beshiers  v.  Allen  (Okla. 
1915)  148  Pac.  141;  but  see  Hancock  v.  Blachwell  (1897)  139  Mo.  440, 
452,  41  S.  W.  205.  And  what  little  authority  there  is  holds  in  accord 
with  the  instant  case  that  such  a  communication  is  privileged  if  made 
to  the  party  most  interested.  Noonan  v.  Orton  (1873)  32  Wis.  106; 
Stuart  V.  Bell  [1891]  2  Q.  B.  341.  The  basis  of  this  privilege  is  public 
or  social  duty.  See  Shinglemeyer  v.  Wright  (1900)  124  Mich.  230, 
239,  82  ISr.  W.  887.  In  the  leading  case  of  Byam  v.  Collins  (1888) 
111  N.  Y.  143,  19  iST.  E.  75,  the  court  decided  that  the  defendant  was 
not  under  a  social  duty  to  communicate  defamatory  matter  about  the 
plaintiff  to  a  close  friend  engaged  to  be  married  to  the  latter,  even  though 
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her  intentions  were  the  best  in  the  world.  This  decision  was  brought 
to  the  attention  of  the  court  in  the  instant  case,  and  was  distinguished 
on  the  ground  that  crime  is  of  public  concern  while  the  private 
affairs  of  an  individual  are  not.  While  this  is  a  possible  distinction, 
society  would  seem  to  be  just  as  interested  in  the  prevention  of  an 
unfortunate  marriage  as  in  the  prevention  of  a  crime.  The  former 
impairs  the  efficiency  of  at  least  two  members  of  society,  frequently 
leads  to  divorce,  which  involves  needless  litigation,  and  is  conducive  to 
crime  itself.  It  is  interesting  to  note  that  the  English  cases  are  in 
accord  with  the  instant  case,  Stuart  v.  Bell,  supra,  but  seem  to  be  out 
of  harmony  with  Byam  v.  Collins.  Cf.  Coxhead  v.  Richards  (1846) 
2  C.  B.  569;  Davies  v.  Snead  (1870)  L.  E.  5  Q.  B.  608. 

Marriage — Annulment — Fraud. — Plaintiff  consented  to  enter  a  civil 
marriage  ceremony  on  the  defendant's  promise  subsequently  to  have  a 
religious  ceremony  performed.  The  defendant  at  the  time  did  not 
intend  to  carry  out  his  promise  and  after  the  civil  marriage  refused  to 
perform.  The  defendant  did  not  cohabit  with  nor  support  the  plaintiff. 
In  a  suit  to  annul  the  marriage,  held  for  the  plaintiff.  Rubinson 
V.  Ruhinson  (N.  Y.  1920)  110  Misc.  114,  181  K  Y.  Supp.  28. 

A  marriage  is  voidable  in  New  York  because  of  fraud  and  may  be 
annulled  except  in  case  of  volimtary  cohabitation  after  full  knowledge 
thereof.  Dom.  Rel.  Law,  Laws  of  1909  c.  19,  §  7  (4) ;  Code  Civ.  Proc. 
§  1750.  Most  courts  agree  that  a  material  misrepresentation  of  fact, 
which  induces  a  marriage,  is  sufficient  to  constitute  fraud.  See 
Johnson  v.  Johnson  (1912)  176  Ala.  449,  58  So.  418.  But  they  have 
generally  held  that  only  such  misrepresentations  are  material  as  go  to 
the  competency  of  the  parties  to  contract  and  to  fulfill  the  obligations 
of  the  contract.  See  Lyon  v.  Lyon  (1907)  230  111.  366,  82  N.  E.  850; 
but  cf.  Browning  v.  Browning  (1913)  89  Kan.  98,  130  Pac.  852.  The 
New  York  courts  however  hold  that  "fraud"  includes  all  such  mis- 
representations as  would  have  caused  the  consent  of  the  defrauded 
party  to  have  been  withheld,  if  known.     See  Domschke  v.  Domschke 

(1910)  138  App.  Div.  454,  122  N.  Y.  Supp.  892.  This  practically 
places  marriage  contracts  on  the  same  basis  as  ordinary  contracts.  See 
KujeJc  V.  Goldman  (1896)  150  N.  Y.  182,  44  N.  E.  773.  But  it  has  been 
suggested,  and  it  would  seem  with  good  reason,  that  not  all  facts  should 
be  of  sufficient  weight  to  secure  annulment,  simply  because  made 
material  by  the  parties.  See  Sohol  v.  Solol  (1914)  88  Misc.  277,  150 
N.  Y.  Supp.  248.  The  ultimate  judge  of  materiality  should  be  the  court 
with  an  eye  to  sound  public  policy  and  the  peculiar  nature  of  the 
contract.  Further,  the  tendency  of  courts  to  extend  more  aid  to  a 
defrauded  party  before  the  marriage  status  has  been  definitely  assumed 
would  also  seem  to  be  reasonable,  since  until  cohabitation  commences 
the  relation  is  little  more  than  a  contract.     See  Williams  v.  Williams 

(1911)  71  Misc.  590,  130  N.  Y.  Supp.  875;  Svenson  v.  Svenson  (1904) 
178  N.  Y.  54,  57,  70  N.  E.  120.  Perhaps  the  reason  the  New  York 
courts  have  extended  the  scope  of  "fraud"  so  liberally  is  that  it  is  so 
difficult  in  that  state  to  avoid  the  marriage  status  once  it  has  been 
assumed. 

Master  and  Servant — Charitable  Corporations — Tort  Liability. — 
The  plaintiff's  intestate  suffered  injuries  through  the  negligence  of 
medical  attendants  while  a  patient  in  the  defendant  hospital,  a  chari- 
table corporation.  The  attendants  had  not  been  selected  with  due 
care.  In  a  tort  action,  held,  the  defendant  was  not  liable.  Roosen  v. 
Peter  Bent  Brigham  Hospital  (Mass.  1920)  126  N.  E.  392. 
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In  the  leading  and  probably  the  earliest  American  case  on  this 
subject,  McDonald  v.  Massachusetts  General  Hospital  (1876)  120  Mass. 
432,  the  court  decided  that  a  charitable  corporation  was  not  liable  for 
the  negligence  of  its  assistants,  but  added  language  by  way  of  dictum 
which  would  seem  to  indicate  tliat  it  would  be  liable  if  due  care  were 
not  used  in  their  selection.  This  dictum,  so  interpreted,  has  been 
widely  followed  and  probably  represents  the  weight  of  authority  to-day. 
St.  Paul's  Sanitarium  v.  Williamson  (Tex.  1914)  164  S.  W.  36;  Illinois 
Cent.  Ry.  v.  Buchanan  (1907)  126  Ky.  288,  103  S.  W.  272;  contra, 
Adam^  v.  University  Hospital  (1907)  122  Mo.  App.  675,  99  S.  W.  453. 
And  at  least  one  jurisdiction,  going  still  farther,  now  holds  that  a 
charitable  corporation  is  liable  even  though  it  exercised  due  care  in 
the  selection  of  its  assistants.  Tucher  v.  Motile  Infirmary  Ass'n. 
(1915)  191  Ala.  572,  68  So.  4.  The  ground  of  the  decision  in  the 
McDonald  case  was  that  trust  funds  cannot  be  diverted  from  the  chari- 
table purposes  designated  by  the  donor  to  the  payment  of  damages. 
This  being  so,  it  is  difficult  to  see  why  it  is  material  whether  or  not 
the  trustees  were  negligent  in  selecting  their  assistants.  See  Adams 
V.  University  Hospital,  supra,  675,  686;  7  Columbia  Law  Rev.  353, 
354.  And  so  it  seems  that  the  instant  case,  which  overrules  the  fre- 
quently cited  dictum  in  the  McDonald  case,  is  perfectly  consistent 
with  the  trust  fund  theory.  The  view  taken  by  the  Alabama  court  in 
the  Tucker  case,  however,  is  believed  to  be  the  fairest.  Some  negli- 
gence on  the  part  of  physicians  and  nurses  is  inevitable.  It  therefore 
seems  just  and  reasonable  that  damages  for  such  negligence  should  be 
considered  legitimate  operating  expenses  of  a  charitable  hospital.  And 
the  donor  of  the  trust  funds  may  well  have  contemplated  that  part  of 
these  funds  should  be  used  to  compensate  injured  beneficiaries.  See 
Hewitt  V.  Woman's  Hospital  (1906)  73  N.  H.  556,  64  Atl.  190. 


Master  and  Servant — Federal  Employers'  Liability  Act — "Em- 
ployee".— The  W.  M.  R.  Co.  ran  a  line  from  H  to  L  in  Maryland  and 
there  connected  with  the  defendant  line  running  from  L  to  R  in  Penn- 
sylvania. The  two  lines  operated  \uider  an  agreement  whereby  the 
trains  of  one  manned  by  crews  primarily  employed  by  it  were  permitted 
to  run  over  the  track  of  the  other.  The  plaintiff  was  hired  by  the 
W.  M.  R.  Co.  but  was  inj\ired  while  on  the  track  of  the  defendant  and 
engaged  in  "picking  up"  cars  under  the  direction  of  the  defendant's 
yardmaster.  Held,  Justice  Clark  dissenting,  the  defendant  is  not  liable 
because  the  plaintiff  was  not  "employed  by  it"  within  the  federal 
Employers'  Liability  Act.  Hull  v.  Philadelphia  &  Reading  Ry.  (U.  S. 
Sup.  Ct.  Oct.  Term,  1919,  No.  151,  April  19,  1920). 

In  order  to  recover  as  an  "employee"  within  the  federal  Employers' 
Liability  Act,  U.  S.  Comp.  Stat.  (1916)  §  8657,  35  Stat.  65,  the  plaintiff 
must  show  that  the  relation  of  master  and  servant  existed  between  the 
defendant  and  himeelf.  Chicago  R.  I.  &  P.  Ry.  v.  Bond  (1916)  240 
U.  S.  449,  36  Sup.  Ct.  403;  see  Wagner  v.  Chicago  &  A.  R.  R.  (1914) 
265  111.  245,  250,  106  N.  E.  809.  The  test  of  the  existence  of  that 
relationship  is — Is  the  plaintiff  engaged  in  the  defendant's  affairs? 
See  Standard  Oil  Co.  v.  Anderson  (1909)  212  U.  S.  215,  221,  29  Sup. 
Ct.  252.  If  so,  the  plaintiff  is  his  servant.  To  determine  whose  affairs 
the  plaintiff  was  engaged  in — in  other  words,  to  discover  the  entre- 
preneur upon  whom  the  loss  is  to  fall  as  a  part  of  his  operating  expense 
— ^various  factors  of  the  agreement  must  be  considered.  See  20 
Columbia  Law  Rev.  333.    The  dissenting  justice  quite  correctly  points 
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out  that  when  the  plaintiff  was  injured  he  was  working,  according  to 
the  agreement  between  the  defendant  and  the  W.  M.  R.  Co,  subject  to 
the  "rules,  regulation,  discipline  and  orders"  of  the  defendant  and  at  the 
moment  was  acting  under  the  specific  direction  of  the  defendant's 
yardmaster.  The  defendant  was  paying  for  the  services  rendered  by  the 
plaintiff  and  had  authority  to  cause  the  latter's  discharge  if  his  service 
was  unsatisfactory.  All  these  facts  would  seem  to  indicate  that  the 
plaintiff  at  the  time  of  the  accident  was  under  the  defendant's  control 
and  engaged  in  its  affairs.  For  a  fuller  discussion  of  the  principles 
involved  in  this  ease,  see  20  Columbia  Law  Review  333. 

Negligence — Violation  of  Statute  or  Ordinance  as  Negligence  Per 
Se. — The  defendant,  negligently  driving  on  the  wrong  side  of  the  road, 
collided  with  plaintiff's  intestate,  who  was  driving  without  the  lights 
required  by  the  Highway  Law.  The  plaintiff's  intestate  was  thrown 
to  the  ground  and  killed.  In  a  tort  action,  held,  one  judge  dissenting, 
the  failure  of  the  plaintiff's  intestate  to  comply  with  the  requirements 
of  the  Highway  Law  was  negligence  per  se.  Martin  v.  Herzog  (1920) 
228  N.  Y.  164,  126  K  E.  814. 

One  who  fails  to  conduct  himself  according  to  the  standard  exacted 
by  the  law  is  said  to  be  negligent.  Whether  or  not  a  litigant  has 
measured  up  to  the  common  law  standard,  i.  e.,  exercised  the  care  that 
a  reasonable  man  would  ordinarily  use  under  the  circumstances,  is 
usually  a  question  of  fact  for  the  jury.  See  Henderson  v.  Xortham 
(1917)  176  Cal.  493,  499,  168  Pac.  1044.  But  when  a  standard  has 
been  fixed  by  a  statute,  it  is  clearly  not  within  the  province  of  a  jurj- 
to  determine  that  one  who  has  violated  the  statute  has  not  been 
negligent.  And  so  the  weight  of  authority  holds  that  the  breach  of  a 
statutory  duty  is  not  merely  evidence  of  negligence,  but  negligence 
as  a  matter  of  law.  Schell  v.  DuBois  (1916)  94  Oh.  St.  93,  113  N.  E. 
664;  Whitehead  Coal  Mining  Co.  v.  Pinhston  (Okla.  1918)  175  Pac. 
S64;  contra,  Kimball  v.  Davis  (1918)  117  Me.  187,  103  Atl.  154.  On 
the  ground  that  a  municipal  ordinance  is  not  usually  designed  to 
benefit  the  members  of  the  conmaunity  as  individuals,  some  courts 
have  refused  to  hold  that  the  violation  of  an  ordinance  is  any  more 
than  evidence  of  negligence.  Rotter  v.  Detroit  United  By.  (Mich. 
1919)  171  N.  W.  514.  Other  courts,  recognizing  that  there  is  no  sub- 
stantial difference  between  a  statute  and  an  ordinance,  take  the  more 
logical  view  that  failure  to  conform  to  the  standard  required  by 
either  is  negligence  per  se.  Schell  v.  DuBois,  supra.  By  way  of 
dictum,  the  court  in  the  instant  case  recognized  the  latter  to  be  the 
sound  view,  but  the  New  York  law  is  still  in  accord  with  the  former. 
Supp.  920.  It  should  be  noted,  however,  that  although  a  litigant  is 
Orr  V.  Baltimore  &  Ohio  R.  R.  (1915)  168  App.  Div.  548,  153  N.  Y. 
chargeable  with  negligence  as  a  matter  of  law,  it  does  not  necessarily 
follow  that  judgment  will  be  entered  against  him.  In  order  to  take 
advantage  of  his  opponent's  breach  of  duty,  a  plaintiff  or  defendant,  as 
the  case  may  be,  must  show  that  he  comes  within  the  class  intended  to 
be  benefited  by  the  statute  or  ordinance.  Corbett  v.  Spanos  (1918)  37 
Cal.  App.  200,  173  Pac.  769.  And  there  must  always  be  a  causal  con- 
nection between  the  negligence  and  the  injury.  Henderson  v.  Northam, 
supra.  It  is  believed  that  the  dissenting  opinion  in  the  instant  case  is 
based  upon  a  failure  to  appreciate  the  distinction  between  negligence 
per  se  and  negligence  which  is  the  natural  and  proximate  cause  of  the 
injury. 
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Negotiable  Instruments — Waiver  of  Presentment  and  Notice — 
Renewal  Note. — The  dofendants  indorsed  for  accommodation  before 
a  time  note  was  delivered.  At  maturity  the  defendants  delivered  to  the 
plaintiffs,  the  payees  of  tiit-  oriirinal  instrument,  a  similar  note  which 
both  parties  admitted  was  given  as  a  renewal.  Through  delay  in  trans- 
mission to  the  place  of  payment,  the  second  note  was  not  duly  presented. 
The  defendants  deny  notice  of  presentment  and  non-payment  in  a 
suit  on  the  original  note.  Held,  two  judges  dissenting,  where  the  payee, 
on  request  of  the  indorser,  accepts  a  renewal  note,  he  need  not  present 
or  protest  the  original  note.  Clarke  v.  Stumpf  (App.  Div.  2nd  Dept. 
1920)  180  N.  Y.  Supp.  125. 

The  right  to  have  a  negotiable  instrument  presented  may  be  waived 
by  the  drawer  or  indorser,  and  such  waiver  may  be  either  express  or 
implied.  Bessenger  v.  Wenzel  (1910)  IGl  Mich.  61,  12.5  N.  AV.  750; 
Simonojf  v.  Granite  City  Nat.  BanJc  (1917)  179  111.  248,  116  N.  E. 
636;  N.  I.  L.  §82  (3).  And  similarly,  notice  of  dishonor  may  be 
waived.  N.  I.  L.  §  109.  To  bind  the  indorser,  however,  his  waiver 
must  be  made  with  full  knowledge  of  the  facts  which  would  release  him. 
Toole  v.  Crafts  (1906)  193  Mass.  110,  78  N.  E.  775.  In  most  of  the 
cases  where  the  courts  have  held  that  a  renewal  agreement  dispenses 
with  presentment,  there  have  been  promises  and  other  representations 
on  the  part  of  the  indorser  which  have  induced  the  holder  or  payee  to 
accept  a  renewal  and  have  led  him  to  believe  that  presentment  of  the 
original  instrument  was  unnecessary.  Bessenger  v.  Wenzel,  supra; 
Sheldon  v.  IJorton  (N.  Y.,  1868)  53  Barb.  23.  Here  the  courts  have 
refused  to  allow  the  indorser  to  set  up  a  failure  to  present  when  he 
himself  induced  such  failure.  Yet  there  are  several  holdings  that  a 
renewal  agreement,  without  more,  is  sufficient  to  constitute  a  waiver 
of  presentment.  Iowa  City  First  Nat.  Bank  v.  Ryerson  (1867)  23  Iowa 
508 ;  National  Hudson  River  Bank  v.  Reynolds  (N.  Y.,  1890)  57  Hun  307, 
10  N.  Y.  S.  669;  contra,  Oswego  Bank  v.  Knower  (N.  Y.,  1843)  Hill  & 

D.  122.  The  theory  seems  to  be  tJiat  the  indorser  knows  that  the 
original  note  is  not  going  to  be  paid,  and  hence  notice  to  him  wovild 
be  idle.     In  Annear,  Trustee,  v.   Kennerly,    (South  Africa,    1880)    1 

E.  D.  C.  7,  it  was  pointed  out  that  an  agreement  to  renew  would  imply 
a  dispensation  with  notice  of  dishonor,  but  would  not  necessarily 
indicate  a  waiver  of  presentment.  There  is  much  force  in  the  argument 
of  the  dissenting  opinion  in  the  principal  case  that  the  intent  of  the 
parties  was  to  continue  the  defendants'  liability  as  merely  secondary, 
and  not  to  make  his  obligation  on  the  first  note  absolute.  See  also 
Oswego  Bank  v.  Knower,  supra. 

Pleadino  and  Practice — Dismissal  and  Non-Suit — ^When  Permis- 
sible.— The  plaintiff  anticipating  tliat  the  defendant's  motion  for  a 
directed  verdict  woiild  be  granted  moved  for  a  voluntary  dismissal  just 
as  the  court  was  pronouncing  judgment  on  the  motion  to  direct.  Under 
a  statute  permitting  dismissal  "at  any  time  before  the  jury  retires  to 
consider  their  verdict",  held,  the  plaintiff's  motion  was  timely. 
Eosinski  V.  Hines  (Wash.  1920)  187  Pac.  712. 

At  common  law  a  dismissal  or  non-suit  was  obtainable  at  any  time 
before  a  verdict.  Deneen  v.  Houghton  County  St.  Ry.  (1907)  150 
Mich.  235.  113  N.  W.  1126;  see  National  Bank  of  Commerce  v.  Butler 
(1912)  163  Mo.  App.  380,  383,  143  S.  W.  1117.  And  the  plaintiff  was 
entitled  to  such  non-suit  even  after  the  defendant  had  establishfrd  a 
set-off  against  the  plaintiff's  action.  See  Huffstutler  x.  Louisville 
Packing    Co.    (1908)    154   Ala.    291,   293,   45    So.   418.     This  obvious 
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injustice  has  been  remedied  iu  most  modern  statutes.  Wash.  Rem. 
j915  Code  §408  (1).  The  federal  courts,  adopting?  a  stricter  rule 
than  that  of  the  instant  case,  have,  under  similar  circumstances,  refused 
the  plaintiff's  motion,  CogdiU  v.  Whiting  Mfg.  Co.  (1914)  212  Fed.  658, 
and  a  fortiori  where  the  defendant's  motion  had  already  been  granted. 
Eunti  V.  McNamee  (1905)  141  Fed.  293.  And  in  interpreting  a  state 
statute  similar  to  the  one  under  discussion,  they  have  adhered  to  the 
federal  rule.  Whitted  v.  8.  W.  Tel.  &  Tel.  Co.  (1914)  217  Fed.  835; 
contra,  Chicago,  M.  &  St.  P.  By.  v.  Metalstaff  (1900)  101  Fed.  769. 
Most  of  the  states,  however,  with  similar  statutes  have  reached  the 
same  conclusion  as  has  the  Washington  court,  and  have  granted  the 
plaintiff's  motion  for  voluntary  non-suit,  even  after  the  defendant's 
motion  for  a  directed  verdict  had  l^een  allowed.  Daube  v.  Kuppenheimer 
(1916)  272  El.  350,  112  N.  E.  61;  Van  Sant  v.  Wentworth  (1915)  60 
Ind.  App.  591,  108  N.  E.  975;  Malone  v.  Erie  B.  B.  (1917)  90  X.  J.  L. 
350,  101  Atl.  415.  Where  the  statute  covers  both  the  cases  of  trial  by 
jury  and  trial  by  judge,  some  courts  treat  a  case  in  which  there  has 
been  a  directed  verdict  as  a  trial  by  judge.  See  Adams  v.  St.  Louis 
S.  W.  By  of  Texas  (Tex.  Civ.  App.  1911)  137  S.  W.  437. 

Pleading  and  Practice^ — Ixcoxsistent  Causes  of  Action  in  Same  Com- 
plaint— Contract  and  Tort. — The  plaintiff  induced  by  the  false  repre- 
sentation of  the  defendant  that  he  had  an  export  license,  chartered  him  a 
ship  which  the  plaintiff  in  turn  chartered  from  C.  The  contract  stipulated 
as  liquidated  damages  $1,250  per  day  for  every  day's  delay  caused  by 
the  defendant.  The  ship  was  delayed  two  days  because  the  defendant 
had  no  export  license,  causing  the  plaintiff  to  become  indebted  to  the 
extent  of  $1,877.  The  plaintiff  states  causes  of  action  in  deceit  and  in 
contract.  Held,  on  demurrer,  one  judge  dissenting,  that  the  causes  pf 
action  are  inconsistent.  France  &  Can.  S.  S.  Corp.  v.  BerwindrWhite 
C.  M.  Co.  (App.  Div.  1st  Dept.  1920)  180  N.  Y.  Supp.  709). 

At  common  law  an  action  in  tort  and  in  contract  can  not  be  com- 
bined in  the  same  complaint.  Stephen,  Pleading  (Williston  ed.)  303 
nf.;  Courteney  v.  Earle  (1S50)  10  C.  B.  73.  However,  section  484  of 
the  New  York  Code  allows  causes  of  action  that  are  not  inconsistent 
to  be  joined  in  the  same  complaint.  It  is  necessary  to  look  to  the 
common  law  to  determine  what  causes  are  inconsistent.  Thus  where 
a  contract  of  sale  is  tainted  with  fraud  tlie  plaintiff  has  an  election  to 
sue  in  trover,  replevin  or  contract.  The  former  remedies  are  supported 
by  the  rescission  of  the  sale  and  hence  are  inconsistent  with  the  action 
in  contract  which  affirms  the  sale.  See  Butler  v.  Hildreth  (Mass. 
1842)  5  Met.  49;  Ward  v.  Slay  (1863)  4  Best  &  Sm.  335.  An  action 
begun  in  assumpsit  under  a  contract  of  sale  would  forever  bar  an 
action  in  replevin  or  trover.  Butler  v.  Hildreth,  supra;  or  vice  versa. 
Morris  v.  Bexford  (1895)  18  N.  Y.  552;  Kenney  v.  Kierman  (1872) 
49  N.  Y.  164.  But  an  action  in  trover  will  not  bar  an  action  in  replevin 
since  both  are  founded  on  rescission.  See  Smith  v.  Hodson  (1791) 
4  T.  R.  211;  12  Columbia  Law  Rev.  62.  In  the  instant  case  the  action 
in  deceit  and  contract  are  not  inconsistent  because  deceit  does  not 
depend  on  the  rescission  of  the  contract,  Ahey  v.  Adams  (1915)  89 
Vt.  158,  94  Atl.  506;  5oifen  v.  Mandeville  (1884)  95  N.  Y.  237,  and  may 
therefore  be  joined  under  the  Code  of  Civil  Procedure  §  484.  Taft  v. 
Bronson  (1917)  180  App.  Div.  154,  167  IST.  Y.  Supp.  433  (refusing  to 
follow  Edison  Electric  Co.  v.  Kalhjieisch  Co.  (1907)  117  App.  Div. 
842,  102  N.  Y.  Supp.  1039).  The  demurrer  in  the  instant  case  should 
have  been  overruled. 
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Sales — Rejection  of  Goods  of  Ixferior  Quality. — The  plaintiff  agreed 
to  sell  four  pieces  of  merchandise  to  the  defendant.  Two  of  the  pieces 
being  defective,  the  defendant  rejected  them,  at  the  same  time  ten- 
dering the  price  of  the  remaining  two.  Notwithstanding  §  125,  subd. 
3,  X.  Y.  Pers.  Prop.  Law  (Laws  of  1911,  c.  571,  §  125,  subd.  3)  pro- 
viding that  "where  the  seller  delivers  to  the  buyer  the  goods  he  con- 
tracted to  sell  mixed  with  goods  of  a  different  description  not  included 
in  the  contract,  the  buyer  may  accept  the  goods  which  are  in  accordance 
with  the  contract  and  reject  the  rest",  it  was  held  (one  judge  dissent- 
ing) that  the  defendant  had  his  choice  of  taking  all  or  nothing,  and 
could  not  reject  the  defective  pieces  alone.  Portfolio  v.  Rubin  (N.  Y. 
Sup.  Ct.  1920)  180  N.  Y.  Supp.  520. 

The  instant  case  is  in  accord  with  the  common  law  before  the 
statute.  Mendetz  v.  Wood  &  Co.  (1914)  8G  Misc.  52,  148  N.  Y.  Supp. 
92.  If  several  kinds  of  articles  are  sold  under  a  contract  vrithout  an 
apportionment  of  the  fjurchase  price,  the  contract  is  entire,  not  sever- 
able. See  Buckeye  Buggy  Co.  v.  Montana  Stables  (1906)  43  Wa.sh. 
49,  85  Pac.  1077.  The  dissenting  judge  urged  that  by  analogy  to  §  125, 
subd.  1,  providing  that  the  buyer  may  accept  a  quantity  of  merchandise 
smaller  than  that  contracted  for  where  that  and  nothing  more  is 
delivered,  it  follows  that  the  buyer  might  also  accept  a  smaller  quantity 
out  of  a  larger  mass  including  goods  of  defective  quality.  But  the 
majority  rightly  argued  that  the  statute  should  not  be  presumed  to 
change  the  common  law.  Cf.  Woollcott  v.  Shubert  (1916)  217  N.  Y. 
212,  111  N.  E.  829;  Thompson  v.  Thompson  (1910)  218  U.  S.  611,  31 
Sup.  Ct.  111.  The  court  interprets  the  word  "description"  in  §  125, 
aubd.  3  as  equivalent  to  'T^ind"  rather  than  "quality".  Cf.  Gardner  v. 
Lane  (1886)  94  Mass.  39.  As  a  supplementary  argument,  the  court 
suggests  that  subdivision  3  deals  with  a  case  in  which  "the  seller  delivers 
the  goods  he  contracted  to  sell  etc.",  and  thus  excludes  any  case  where 
less  than  all  the  goods  bargained  for  are  delivered.  This  argument 
seems  unnecessarily  strained.  The  court  might  better  have  rested  its 
decision  solely  on  the  general  principle  above  enunciated  in  view  of  the 
fact  that  the  Uniform  Sales  Act  was  intended  in  main,  as  a  codifica- 
tion of  the  then  existing  law.    See  Williston,  Sales  §  617. 

Warranty — Breach  in  CoNDmoNAL  Sales  Before  Title  Passes. — The 
plaintiff  bought  an  automobile  from  the  defendant  imder  a  contract 
to  sell  on  condition;  and  before  title  had  passed  to  him.  he  sought  to 
recover  damages  for  breach  of  an  oral  warranty.  The  court,  after 
refusing  to  admit  the  oral  warranty  in  evidence  becaiise  it  was  incon- 
sistent with  the  written  warranty  in  the  contract  of  sale,  further  held, 
that  even  if  it  were  admissible,  the  plaintiff  would  fail,  becavise  a  vendee 
cannot  recover  for  a  breach  of  warranty  imtil  title  has  passed  to  him. 
Baca  V.  Fleming  (X.  Mex.  1920)  187  Pac.  277. 

The  English  courts,  like  the  court  in  the  instant  case,  treat  a 
"warranty"  in  a  contract  to  sell,  in  which  the  title  does  not  pass  by  the 
contract,  as  a  mere  condition  entitling  the  vendee  to  reject  the  goods  on 
breach,  but  not  to  damages,  tmless  he  obtain  title.  Benjamin,  Sales,  1003, 
1004;  English  Sales  of  Goods  Act  §  11,  1;  Williston,  Sales,  §  184.  That 
the  vendee  later  obtains  possession,  is  immaterial  according  to  the 
English  view.  No  one  can  be  injured  by  a  diminution  in  the  value  of 
a  chattel  until  he  owns  it.  See  New  Hamburg  Mfg.  Co.  v.  Webb  (1911) 
23  Ont.  L.  R.  44.  But  this  theory  seems  to  overlook  the  true  nature  of 
ownership  as  an  aggr^ate  of  rights  which  may  be  shared  by  several  per- 
sons.   Thus  in  the  case  of  a  conditional  sale,  the  vendee  has  some  of  the 
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elements  of  owniership, — possession,  and  what  has  been  termed  an 
"equitable  interest".  IS  Columbia  Law  Rev.  103,  116.  Some  American 
jurisdictions  have  followed  this  English  rule,  Bunday  v.  Columhus 
Machine  Co.  (1906)  143  Mich.  10,  106  N.  W.  397,  but  more  American 
courts  seem  to  take  the  opposite  view.  First  Church  of  Christ  Scientist 
V.  Southern  Seating  etc.  Co.  (1913)  76  Wash.  367,  136  Pac.  127; 
Eoger  &  Thornton  v.  Otto  Gas  etc.  ^Yorl:s  (1910)  7  Ga.  App.  587,  67  S. 
E.  700  {semhle);  Blair  v.  Johnson  (1903)  111  Tenn.  Ill,  76  S.  W. 
912.  The  Uniform  Sales  Act,  after  providing  that  upon  a  breach  of 
warranty  the  vendee  may,  as  in  England,  accept  the  goods  and  sue  on 
the  breach,  further  provides  that  he  may  refuse  to  accept  the  goods, 
if  the  property  therein  has  not  passed  and  maintain  an  action  against 
the  seller  for  damages  for  the  breach  of  warranty.  Uniform  Sales 
Act  §  69  b  &  c,  §49;  Peuser  v.  Marsh  (1915)  218  N.  Y.  505,  113  N.  E. 
494  (semhle).  This  view  recognizes  the  existence  of  "special  damages", 
which  may  very  well  result  from  the  mere  failure  of  the  goods  to  be 
of  the  description  contemplated.  New  Hamburg  Mfg.  Co.  v.  Wehh, 
supra;  cf.  Blair  v.  Johnson,  supra.  The  Uniform  Conditional  Sales  Act, 
adopted  in  1919  by  six  American  jurisdictions,  has  codified  this  view 
of  the  law.  Uniform  Conditional  Sales  Act  §  25 ;  see  18  Columbia  Law 
Rev.  122. 


Wills — Construction — Distribution  Per  Capita  or  Per  Stirpes. — A 
by  will  bequeathed  property  to  B,  her  niece,  with  the  provision  that  if 
B  predecease  A,  B's  issue  were  to  take  per  stirpes,  but  in  case  B 
should  survive  A  leaving  issue,  then  such  issue  should  take  in  equal 
shares  and  proportions.  There  were  various  gifts  over  in  default  of 
issue  and  by  specific  terms,  stirpital  distribution  was  provided  for. 
B  survived  A  and  left  both  children  and  grandchildren.  Held,  dis- 
tribution per  stirpes  was  intended.  Metropolitan  Trust  Co.  v.  Harris. 
(1919)  108  Misc.  34,  177  N.  Y.  Supp.  257. 

The  word  "issue"  means  prima  facie  descendants  rather  than 
children.  Schmidt  v.  Jewett  (1909)  195  K  Y.  486,  88  K  E.  1110: 
Matter  of  Farmers  Loan  &  Trust  Cq.  (1914)  213  N.  Y.  168,  107  K  E. 
340;  Jacl-son  v.  Jaclson  (1891)  153  Mass.  374,  26  N.  E.  1112.  But 
this  construction  of  the  word  "issue"  does  not  preclude  per  capita  dis- 
tribution in  any  jurisdiction.  In  England  in  the  absence  of  words 
showing  a  contrary  intention,  issue  take  per  capita.  Leigh  v.  Norhury 
(1807)  13  Ves.  Jr.  *340;  Davenport  v.  Hanhury  (1796)  3  Ves.  Jr.  *257; 
contra,  Jaclson  v.  Jackson,  supra.  In  New  York,  in  the  absence  of  a 
contrary  intention,  where  the  words  ''issue  in  equal  portions"  are  used, 
per  capita  distribution  will  be  presumed.  Schmidt  v.  Jewett,  supra; 
contra.  Hall  v.  Hall  (1885)  140  Mass.  267,  2  N.  E.  700  (semhle).  In 
the  instant  case,  it  is  improbable  that  the  testatrix  intended  a  stirpital 
distribution  to  the  issue  of  the  niece  in  case  the  niece  predeceased  her, 
and  a  per  capita  distribution  in  the  other  event,  for  it  is  unlikely  that 
the  same  issue  should  take  per  stirpes  in  one  case  and  not  in  the  other. 
Matter  of  Farmer's  Loan  &  Trust  Co.,  supra.  Moreover  in  the  instant 
case  the  general  scheme  of  the  will  provided  for  stirpital  distribution, 
and  only  in  the  clause  in  question  was  such  specific  provision  omitted. 
In  such  a  case,  the  court  was  justified  in  looking  to  the  general  scheme 
of  the  will  to  ascertain  the  testatrix's  intention.  Coatee  v.  Burton 
(1906)  191  Mass.  180,  77  K  E.  311;  Dexter  v.  Inches  (1888)  147  Mass. 
324,  17  N.  E.  551. 
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Wills — Revocation — New  York  Decedent  Estate  Law. — The  de- 
ceased made  a  valid  will  iu  1916.  Shortly  before  her  death,  she  executed 
a  writing  in  valid  testamentary  form  to  the  following  effect:  '"Dr. 
O'Kennedy,  Dear  Friend:  Please  destroy  the  will  I  made  in  favor  of 
Thomas  Hart".  Held,  (two  judges  dissenting)  there  is  no  revocation. 
In  re  McGiU's  Will  (1920)  181  X.  Y.  Supp.  48. 

The  methods  of  testamentary  revocation  are  si>ecified  in  Sec.  34 
Decedent  Estate  Law  of  New  York,  X.  Y.  Consol.  Laws,  c.  13  (Laws 
of  1909,  c.  18)  §  34,  which  is  similar  to  Sec.  20  of  the  English  Wills 
Act  of  1837.  Courts  have  interpreted  the  latter  statute  strictly. 
Jarman,  Wills  (6th  ed.)  149,  150.  An  intention  to  revoke,  however 
imequivocal,  if  unaccompanied  by  the  revocatory  acts  prescribed  by 
statute,  will  not  amount  to  a  revocation.  Doe  d.  R^ed  v.  Harris  (1837) 
6  Ad.  k  Ell.  209;  Cheese  v.  Lovejoy  (1876)  L.  R.  2  P.  D.  251;  In  re 
Evans'  Will  (1906)  113  App.  Div.  373,  98  X.  Y.  Supp.  1042.  Moreover, 
even  had  there  been  a  destruction  of  the  will  in  the  instant  case,  it 
would  have  been  nugatory  unless  in  the  testatrix's  presence.  §  34 
Decedent  Estate  Law,  supra.  But  since  the  writing  in  the  principal 
case  was  in  proper  testamentary  form,  the  question  arises  whether  a 
mere  direction  to  destroy  is  per  se  a  revocation.  Two  cases  hold  that 
it  is.  Walcott  v.  Ochterlony  (1837)  1  Curt.  580;  Maharajah  Pertah 
Narain  Singh  v.  Maharanee  Suhhao  Kooer  (1877)  L.  R.  4  Ind.  App. 
228.  But  since  the  instrument  was  not  strictly  one  "declaring  such 
revocation  or  alteration"  as  defined  in  Sec.  34  of  the  Decedent  Estate 
Law,  the  result  reached  in  the  instant  case  seems  preferable. 
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The  Law  of  Contracts.  By  Samuel  Williston.  New  York: 
Baker,  Voorhis  &  Co.     1920.    Vol.  I.,  pp.  xxiii,  1155. 

It  goes  without  saying  that  anything  from  Professor  Williston's 
pen  needs  no  commendation  to  the  legal  profession.  A  careful  reading 
of  the  present  volume  will,  however,  convince  the  reader  that  if  the 
later  volumes  fulfill  the  promise  made  by  the  one  now  before  us,  we 
shall  have  what  will  be,  upon  the  whole,  the  best  treatise  upon  the 
Anglo-American  law  of  contracts. 

The  work  is  to  be  completed  in  four  volumes.  The  present  volume 
covers  the  general  subject  of  the  formation  of  contracts,  including 
thereunder  offer  and  acceptance,  consideration,  formal  contracts, 
capacity  of  parties,  contracts  for  the  benefit  of  third  persons,  assign- 
ment of  contracts,  and  the  statute  of  frauds.  It  deals  therefore  with 
many  of  the  most  interesting  of  the  problems  which  fall  within  the 
field  of  contract  law,  especially  those  involved  in  what  is  usually  called 
"mutual  assent"  and  the  much-vexed  question  of  consideration. 

On  the  question  of  mutual  assent  the  author  abandons  at  the  outset 
the  subjective  theory  of  contracts, — that  there  must  be  a  so-called 
"meeting  of  the  minds" — and  adopts  the  objective  theory  which  makes 
the  existence  of  a  contract  depend  upon  a  "proper  expression  of  assent", 
whether  there  be  assent  in  fact  or  not.  He  rejects  also  Savigny's  view, 
"popularized  for  English  and  American  lawyers  by  Sir  Frederick 
Pollock  and  others,  that  not  only  mutual  assent  to  a  promise  in  fact, 
but  an  intent  to  form  a  legal  relation  is  requisite  for  the  formation  of 
contracts". 

In  his  reaction  against  the  subjective  test  the  learned  author  seems 
at  one  point  to  go  too  far,  for  he  states  that  "even  where  one  party 
makes  it  cleax  to  the  other  that  he  is  unwilling  to  enter  into  a  contract, 
the  law  may  nevertheless  impose  one  upon  him  where  his  conduct 
would  be  tortious  except  upon  the  assumption  that  he  assented  to  the 
offer"  (p.  24).  In  a  footnote,  however,  he  expresses  the  view  that  the 
cases  he  has  in  mind  "perhaps  may  be  classed  as  quasi-contracts"  since 
there  is  no  "real  expression  of  assent".  That  this  latter  view  is  the 
sound  one  seems  to  follow  from  Professor  Williston's  O'wn  definitions. 
"A  contract",  he  says,  "is  a  promise,  or  set  of  promises,  to  which  the 
law  attaches  legal  obligation"  (p.  1)  and  "a  promise  from  the  very 
meaning  of  the  word  involves  an  Tindertaking  to  do  something  in  the 
future"  (p.  29).  It  seems  very  difficult  to  make  "a  promise",  in  his 
meaning  of  the  word,  out  of  an  expression  of  dissent,  a  refusal  to 
imdertake  or  promise. 

The  author  in  his  preface  states  that  "some  space"  has  been  devoted 
to  "legal  analysis  and  criticism".  It  is  believed  that  if  a  somewhat 
more  searching  analysis  had  been  made  many  difficulties  would  have 
been  avoided.  On  page  31  Professor  Williston  recognizes  that  an  offer 
confers  upon  the  offeree  a  legal  "power"  by  complying  with  its  terms 
"to  turn  the  promise  in  the  offer  into  a  contract  or  sale",  but  fails  to 
make  adequate  use  of  the  concept  in  other  parts  of  the  work.  For 
example,  in  dealing  with  an  offer  "to  transfer  title  to  personal  property 
on  receiving  (or  on  the  mailing)  of  a  specified  promise  from  the 
offeree"  (p.  31)  he  is  led, — because  of  this  failure  to  keep  in  mind  the 
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distinction  between  the  offer  as  a  factual  thing  and  the  resulting  legal 
power  conferred  upon  the  offeree, — to  treat  the  offer  as  "a  promise 
when  made",  which  "becomes  fully  executed  by  the  transfer  of  title 
at  the  time"  the  offeree  makes  the  promise.  If  we  assume  that  the 
offeree  was  already  in  possession  of  the  personal  property  in  question 
and  that  the  offeror  expressly  refused  to  warrant  the  title,  it  seems 
obvious  that  such  an  offer  is  not  a  promise, — "an  vmdertaking  to  do 
something  in  the  future", — but  merely  the  grant  to  the  offeree  of  a 
legal  power  to  acquire  the  title  to  the  property  by  communicating  (or 
mailing,  as  the  case  may  be)  the  specified  promise. 

An  adequate  analysis  of  fundamental  legal  conceptions  would  have 
enabled  the  learned  author  to  avoid  other  statements  which  cannot 
stand  the  acid  test  of  such  a  procedure.  On  page  14  we  are  told  that 
"unless  rescinded  a  voidable  contract  imposes  on  the  parties  the  same 
obligations  as  if  it  were  not  voidable".  (The  italics  are  the  reviewers.) 
What  does  "obligations"  mean  ?  If  it  covers  legal  relations  of  all 
kinds, — rights,  privileges,  powers,  immunities,  etc,"-  the  statement  in 
question  is  not  true,  for  if  "rescission"  can  be  brought  about  by  the 
defrauded  person,  this  means  that  the  latter  has  at  least  a  legal 
"power"  to  alter  the  otiier  "obligations"  which  are  to  be  "rescinded". 
Moreover,  if  the  "contract"  is  purely  executorj',  it  would  seem  that  no 
"rescission"  by  the  defrauded  person  would  be  necessary.  Assuming 
the  "contract"  to  be  one  which  if  valid  would  contain  mutual  and  con- 
current conditions,  can  it  be  the  law  that  the  fraudulent  person  can, 
after  making  tender  in  due  form,  recover  damages  from  the  defrauded 
person  if  the  latter,  not  having  discovered  the  fraud,  refuses  to  perform 
and  when  sued  sets  up  as  a  defense  the  fraud  subsequently  discovered? 
It  would  seem  not,  and  if  not,  it  is  clear  that  the  "obligations"  of  the 
"voidable  contract"  before  any  "rescission"  are  in  such  a  case  really 
substantiaDy  different  from  those  in  an  ordinary  contract.  The  truth 
seems  to  be  that  we  shall  never  make  progress  with  such  vague  terms, 
or  until  we  endeavor  to  find  out  just  what  legal  relations, — rights, 
powers,  etc.,  etc., — a  given  transaction  creates. 

Noteworthy  is  Professor  Williston's  unhesitating  rejection  of 
Professor  Langdell's  theorj-  that  an  offer  must  from  its  nature  be 
revocable,  and  his  corresponding  recognition  of  "irrevocable  offers". 
Here  again  the  matter  would  be  clearer  if  it  were  pointed  out  that  the 
thing  which  is  "irrevocable"  is  the  legal  "power"  resulting  from  the 
making  of  the  offer.  Similarly,  the  statement  of  the  learned  author 
(on  p.  183)  that  "undoubtedly  the  offer  and  acceptance  must  exist  at 
the  same  moment  in  order  to  form  a  contract",  is  difficult  to  justify  if 
by  offer  we  mean  the  factual  promise,  for  in  the  "irrevocable  offer" 
cases  the  offeror  may  have  withdra\vn  the  promise  before  acceptance, 
and  yet  the  offeree  can  still  accept.  What  exists  at  the  moment  of  the 
acceptance  is  the  legal  power  (to  bind  the  offeror  by  acceptance)  which 
resulted  from  the  making  of  the  offer. 

Equally  worthy  of  note  is  the  author's  acceptance  of  the  rule  that 
in  contracts  by  correspondence  the  acceptance  is  complete  on  the 
mailing  of  the  letter  of  acceptance, — a  view  which,  as  is  well  known,  was 
severely  criticized  by  Langdell.  Professor  Williston's  acceptance  of 
the  rule,  which  of  course  is  the  one,  established  by  the  decisions,  is  in 
accord  with  his  adoption  of  the  objective  theory. 

Unlike  so  many  writers  upon  the  subject  of  consideration  Professor 
Willi  ston  refuses  to  allow  the  historical  development  of  the  action  of 

^Hohfeld,  Fundamental  Legal  Conceptions  (1919)  Yale  University  Press. 
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assumpsit  out  of  a  tort  action  for  deceit  to  prevent  him  from  dealing 
with  the  doctrine  in  a  common  sense  way,  so  as  to  carry  out  the  ideas 
and  wishes  of  the  business  commiuiity.  In  recognizing  that  a  benefit 
received  by  the  promisor  at  his  request  ought  to  be,  and  according  to 
a  large  number  of  the  authorities  actually  is,  a  sufficient  consideration 
in  the  case  of  a  unilateral  contract,  he  closes  the  discussion  with  the 
following:  "On  the  whole,  it  seems  better  to  take  the  wider  rule.  A 
promise  made  in  return  for  a  benefit  to  the  promisor  must  have  been 
seriously  made,  and  it  has  been  paid  for  at  the  price  which  the  promisor 
requested  and  he  has  gained  an  advantage  therefrom.  This  seems  a 
sufficient  reason  for  enforcing  the  promise,  and  the  circumstance  that 
the  action  of  assumpsit  was  historically  develoi)ed  from  an  action  of 
tort  in  which  the  gist  of  the  action  was  an  injury,  or  detriment  to 
the  promisee  caused  by  reliance  on  the  promise,  seems  an  inadequate 
argument  to  the  contrary.  The  law  of  contracts  has  travelled  a  long 
way  from  this  beginning,  and  there  seems  no  reason  if  the  broader 
meaning  makes  for  convenience  at  the  present  time  why  the  natural 
meaning  of  the  definition  as  laid  down  for  centuries  should  be  restricted 
for  historical  reasons"   (p.  197). 

Equally  sensible  is  his  rejection  of  the  assumption  that  considera- 
tion miist  necessarily  mean  the  same  thing  in  bilateral  and  in  unilateral 
contracts.  He  recognizes  clearly  the  logical  fallacy  involved  in  Lang- 
dell's  attempt  to  apply  the  "legal  detriment"  theory  to  mutual  promises, 
and  accordingly  frames  a  separate  definition  for  bilateral  contracts 
as  follows: — "Mutual  promises  in  each  of  which  the  promisor  under- 
takes some  act  or  forbearance  that  will  be,  or  apparently  may  be, 
detrimental  to  the  promisor  or  beneficial  to  the  promisee,  and  neither 
of  which  is  rendered  void  by  any  rule  of  law  other  than  that  relating 
to  consideration,  are  sufficient  consideration  for  one  another." 

In  discussing  Professor  Williston's  definitions  of  consideration  it 
must  first  be  noted  that  he  seems  to  confine  "detriment"  and  benefit" 
to  the  technical  meaning  of  "legal  detriment"  and  "legal  benefit" 
repectively,  as  distinguished  from  actual  detriment  or  benefit.  Granted 
that  a  "legal"  detriment  or  benefit — in  the  sense  of  the  surrender  of 
acquisition  of  a  legal  right,  or  a  privilege,  etc.,  etc., — is  sufficient  con- 
sideration, does  it  follow  that  if  an  actual  economic  benefit  is  received 
at  request  there  is  no  consideration?  Conceivably  a  promisor  might 
receive  great  economic  benefit  without  acquiring  any  new  rights  or 
other  legal  relations;  if  such  benefit  in  fact  is  conferred  at  his  request, 
ought  not  the  promise  given  in  return  to  be  held  binding,  at  least  in 
many  cases?  To  put  the  matter  in  another  way:  if  we  admit  that 
all  the  things  included  in  Professor  Williston's  definitions  are  con- 
sideration, is  it  not  possible  that  other  things  also  ought  to  be  included, 
and  that  no  one  single,  comprehensive  statement  can  be  framed  which 
will  inckide  them  all  ?  If  business  and  commercial  needs  are  to  be 
satisfied,  is  it  at  all  likely  that  any  one  simple  formula  will  meet  the 
demands  of  the  situation? 

The  lack  of  an  adequate  analysis  of  fiindamental  conceptions  has 
left  its  marks  upon  the  discussion  of  consideration.  Thus  in  stating 
the  problem  involved  in  the  case  of  doing  in  return  for  a  promise  a 
thing  when  one  is  already  under  a  duty  to  a  third  person  to  do  the 
same  thing.  Professor  Williston  admits, — quite  erroneously,  it  seems 
to  the  present  reviewer, — that  there  is  no  legal  detriment  incurred  by 
the  promisee  (p.  196).  If  we  recognize,  as  upon  adequate  analysis  we 
must,  that  any  given  legal  relation  always  exists  between  two  and  only 
two  human  beings,  we  see  that  the  promisee  in  such  a  case  was  before 
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doing  the  thing  requested  still  privileged,  as  against  the  promisor 
(although  not  as  against  the  third  person)  to  refrain  from  doing  the 
thing  in  question,  and  that  when  he  did  it  he  forebore  the  exercise  of 
this  privilege.  Xow  forbearing  to  exercise  a  legal  privilege  is  one  of 
the  most  common  forms  of  consideration  in  vmilateral  contracts.  More- 
over, even  as  against  the  third  person  the  promisee  had  a  legal  power 
by  repudiating  the  first  contract  to  turn  his  primary  duty  to  perform 
into  a  secondary  duty  to  pay  damages,  and  so,  he  gave  up  the  exercise 
of  this  legal  power  also  when  he  performed  the  desired  act.  Careful 
analysis  shows  therefore  that  "legal"  detriment  does  exist  in  such 
cases,  quite  as  much  as  elsewhere.  It  is  believed  that  this  will  prove 
to  be  the  case  in  very  many  of  the  cases  which  are  usually  supposed  to 
fail  to  meet  the  requirements  of  the  definition  of  consideration  as  a 
"l^al"  detriment. 

The  student  of  the  law  of  contracts  will  need  to  supplement 
Professor  Williston's  work  with  the  treatment  of  the  same  problems 
from  the  point  of  view  of  fundamental  legal  analysis  found  in  Professor 
Corbin's  notes  to  the  new  (third)  American  edition  of  Anson  on 
Contracts  (reviewed  in  the  current  volume  of  this  Review,  p.  (529).  If 
he  does  so,  he  will  find  that  he  has  an  equipment  for  dealing  with  the 
problems  in  the  law  of  contracts  much  superior  to  that  in  almost  any 
other  field. 

No  indication  is  given  in  the  present  volume  of  Williston's  work 
as  to  the  distribution  of  topics  in  the  remaining  three  volumes.  We 
shall  await  with  eagerness  the  appearance  of  these  volumes,  especially 
those  containing  the  learned  author's  discussion  of  conditions,  the 
parol  evidence  rule,  and  the  relations  of  equity  to  law  within  the  field 
of  contracts. 

W.  W.  C. 

Inheritance  Taxation.  By  Lafayette  B.  Gleason  and  Alexander 
Otis.  Second  Edition.  Albany :  Matthew  Bender  &  Company.  1919. 
pp.  IxWi,  1138. 

Only  those  who  are  willing  to  live  in  Alabama,  Florida,  South  Caro- 
lina, Alaska  or  the  District  of  Columbia  can  make  bequests  to  col- 
laterals and  strangers  without  subjecting  them  to  taxation  on  legacies 
over  a  certain  amount.  And  they  must  be  careful  to  die  when  their 
estate  is  all  locat-ed  in  the  jurisdiction  of  their  domicil.  Of  the  other 
states,  only  Iowa,  Marjland  and  Texas  spare  the  immediate  family  of 
the  testator.  And  the  United  States  takes  toll  of  every  estate  over 
$50,000.  These  interesting  facts  are  given  by  Messrs.  Gleason  and 
Otis  to  show  the  practical  need  for  their  book.  Since  the  first  edition 
was  published  in  1917,  twenty-five  jurisdictions  have  materially 
amended  their  statutes.  Of  the  states  with  inheritance  taxes,  only  ten 
refrain  from  levying  on  transfers  of  stock  in  domestic  corporations 
held  by  non-resident  decedents.  With  nearly  every  jurisdiction  taxing 
the  other  proi)erty  of  non-resident  decedents  which  lies  within  their 
borders,  every  lawyer  needs  all  the  help  he  can  get  as  to  the  varying  pro- 
visions of  substance  and  of  procedure  obtaining  throughout  the  country. 

In  this  volume  the  authors  have  gathered  together  the  essential 
provisions  of  statutes  and  have  digested  and  arranged  the  judicial 
decisions  on  questions  of  construction  and  of  constitutionality.  Es- 
pecial attention  is  paid  to  the  law  of  New  York.  The  work  is  planned 
for  the  man  who  is  content  with  what  is  so  because  legislatures  and 
courts  have  said  that  it  is  so,  rather  than  for  those  who  are  curious 
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to  inquire  whether  it  ought  to  be  so.  The  authors  question  the  con- 
stitutionality of  including  life  insurance  policies  in  inheritance  tax- 
ation. Clearly  here  is  a  taxable  transfer,  even  if  the  beneficiary  has 
a  secured  interest  in  the  policy  prior  to  the  calamity  which  makes  it 
payable.  There  is,  however,  good  ground  on  which  to  resent  the  jumbling 
of  the  rates  on  the  proceeds  of  such  policies  with  the  rates  on  other  assets 
coming  through  the  probate  proceedings.  If  Maxwell  v.  Bughee,  250 
U.  S.  525,  had  gone  the  other  way,  there  would  be  more  reason  to 
hope  that  this  resentment  would  meet  with  judicial  sympathy.  Yet 
even  that  decision  does  not  clearly  spell  the  doom  of  the  objection 
which  the  authors  raise. 

Though  the  authors'  treatment  of  their  subject  is  sketchy,  it  fills 
a  genuine  need.  The  arrangement  and  classification  are  admirable. 
The  main  body  of  the  work  is  divided  into  parts  dealing  respectively 
with  the  taJf,  the  transfer,  the  parties,  the  property,  procedure,  and  the 
statutes.  There  is  full  recognition  of  the  fact  that  the  law  on  the  sub- 
ject is  not  "the  law"  as  some  speculative  jurists  would  have  us  believe, 
but  is  fifty  laws  of  fifty  jurisdictions.  The  book  will  save  many  hours  of 
labor  to  any  one  who  has  to  settle  an  estate  or  who  wishes  a  birdseye 
view  of  how  American  jurisdictions  are  practicing  the  art  of  inheritance 
taxation. 

Thomas  Reed  Powell. 

Charter-Parties  and  Ocean  Bills  of  Lading.  By  Wharton  Poor. 
Albany:  Matthew,  Bender  &  Co.     1920.    pp.  x,  273. 

Mr.  Poor  has  produced  a  commendable  book.  It  does  not  compete 
with  Carver's  "Carriage  by  Sea"  or  Scrutton's  "Charter-Parties  and 
Bills  of  Lading",  to  which  Admiralty  lawyers  must  still  turn,  but  it  is, 
nevertheless,  a  good  beginning.  There  is  need  for  a  book  to  deal  as 
fully  and  satisfactorily  with  American  sea  transportation  law  as 
Carver  and  Scrutton  deal  with  the  English  law.  Mr.  Poor's  is  the 
only  up-to-date  American  book  dealing  with  charter-parties  and  bills 
of  lading  and  the  many  questions  arising  thereunder  affecting  ship- 
owners, charterers  and  shippers.  As  such  it  is  useful  to  all  lawyers 
and  others  who  advise  in  shipping  matters  or  are  directly  concerned 
with  them.  The  book  is  a  guide  to  the  principal  American  decisions 
bearing  on  the  more  important  and  common  provisions  of  charter- 
parties  and  bills  of  lading,  which  it  treats  clause  by  clause,  with  fre- 
quent reference  to  the  English  decisions.  The  selection  of  cases  is 
excellent,  their  treatment  concise,  and  the  book  is  refreshingly  free 
from  any  suggestion  of  padding.  The  text  is  148  pages,  divided  into 
85  sections,  the  remaining  pages  being  Appendices  (also  table  of  cases 
and  index),  including  the  Harter  Act,  the  Federal  Bills  of  Lading 
(Pomerene)  Act,  forms  of  time  charters  and  various  voyage  charters, 
also  a  bill  of  lading. 

The  subjects  dealt  with  are  time  charters,  voyage  charters,  demur- 
rage, bills  of  lading,  including  the  Harter  Act,  and  damages,  the  latter 
briefly. 

Mr.  Poor  says  in  his  introduction  that  he  has  stated  the  result  of 
the  decisions,  not  his  own  conclusions,  and  that  he  must  not  be  taken 
as  agreeing  with  every  decision  referred  to.  More  statement  of  his 
own  views  on  doubtful  and  difficult  points  would  have  added  to  the 
value  of  the  book,  but  doing  that  in  well  balanced  fashion  throughout 
would  probably  have  made  the  undertaking  more  ambitious  than 
Mr.  Poor  planned.     The  endeavor  stated  in  the  introduction  to  "pro- 


I 


I 


BOOK  REVIEWS  721 

duce  a  book  which  would  be  of  use  to  business  men  as  well  as  to 
lawyers",  is  for  this  reason  fulfilled  only  in  a  limited  sense.  As  a  law 
book  it  is  chiefly  for  lawyers,  like  all  other  law  books,  and  business  men 
concerned  with  shipping  will  still  require  counsel  notwithstanding  the 
information  furnished  by  this  book. 

The  defects  of  the  book  are  not  serious.  Wherever  "Commercial 
Cases"  is  the  only  reference  to  English  decisions,  the  giving  of  com- 
panion references  to  other  English  law  reports  would  have  been  useful, 
in  view  of  the  comparatively  narrow  distribution  of  the  Commercial 
Cases.  In  dealing  with  arbitration  (Sec.  15,  p.  31)  reference  might 
well  have  been  made  to  U.  S.  Asphalt  Refining  Co.  v.  Trinidad  Laic 
Petroleum  Co.  (1915)  222  Fed.  lfX)6,  where  Judge  Hough  collected 
most  of  the  authorities.  A  recent  act  of  the  New  York  Legislature 
purports  to  make  arbitration  agreements  binding.  Concerning  "can- 
celling date"  (Sec.  22,  p.  44),  it  is  worth  noting  that  the  charterer  may 
estop  himself  from  exercising  the  right  to  cancel  if  the  ship  does  not 
arrive  at  the  designated  port  by  a  certain  day.  Hosier  v.  West  India 
8.  S.  Co.  (1914)  212  Fed.  862,  865-866.  As  to  "notice  of  readiness" 
(Sec.  38,  p.  73),  it  seems  from  Ilolman  v.  Gans  8.  8.  Line  (1911) 
186  Fed.  96,  99,  that  notice  on  a  holiday  may  be  good. 

As  to  resumption  of  the  hire  of  a  time  chartered  vessel  after  break- 
down, Mr.  Poor  refers  (Sec.  13,  p.  27)  to  English  authorities  for  the 
text  statement  that  the  vessel  need  not  first  get  back  to  the  place  where 
the  suspension  of  hire  began,  and  that  thus  the  charterer  may  have 
to  pay  for  some  parts  of  the  voyage  taken.  This  seems  contrary  to 
the  American  authorities.  In  The  Disa  (1907)  153  Fed.  322,  324, 
Adams,  D.  J.,  held  that  the  charterer  of  a  steamer  which  had  been 
obliged  by  breakdown  on  her  voyage  to  Cuba  to  put  back  to  Wil- 
mington, N.  C,  could  deduct  from  the  charter  hire  for  time  lost  in 
returning  from  Wilmington  to  the  place  of  breakdown.  A  similar 
decision  was  made  by  Learned  Hand,  D.  J.,  in  Auchen  Steam  Shipping 
Co.  v.  U.  8.  Shipping  Co.  (1912)  unreported. 

Transfer  of  a  bill  of  lading  to  a  bona  fide  purchaser  for  value  is 
stated  (Sec.  60,  p.  101)  not  to  make  the  ship  liable  for  apparent  shortage 
if  the  full  bill  of  lading  quantity  was  not  received.  The  Asphodel 
(1893)  53  Fed.  835,  may  be  added  to  the  authorities  cited  for  this. 
But  this  is  not  so  under  the  law  applied  in  the  New  York  State  Courts, 
Bank  of  Batavia  v.  N.  Y.  etc.  R.  R.  (1887)  106  N.  Y.  195,  and  in  view 
of  the  Pomerene  Bill  of  Lading  Act  is  no  longer  so  in  the  Federal 
Courts,  except  perhaps  with  respect  to  shipments  from  foreign  ports 
to  the  United  States,  as  explained  by  Mr.  Poor  (Sec.  60,  p.  102). 

The  issuance  of  a  "clean"  bill  of  lading  for  deck  cargo  is  suggested 
to  be  permissible  as  against  those  bound  by  a  previous  written  contract 
providing  for  shipment  on  deck  (Sec.  81,  pp.  140-141).  This  is  by  no 
means  clear.  In  the  case  cited,  Two  hundred  and  Sixty  Hogsheads  of 
Molasses  (1866)  Fed.  Cas.  14296,  the  bill  of  lading  was,  in  view  of  the 
charter-party,  only  a  receipt  and  not  a  contract.  The  dictum  as  to 
the  effect  of  the  bill  of  lading  if  there  had  been  no  charter-party  was 
based  on  Vernard  v.  Hudson  (1838)  Fed.  Cas.  16921.  This  decision 
was  disapproved  by  the  Supreme  Court  in  The  Delaware  (1871) 
81  U.  S.  579,  606,  which  Mr.  Poor  cites  to  the  point  that  parol  evidence 
is  inadmissible  against  a  clean  bill  of  lading  to  show  a  shipper's 
agreement  to  carriage  on  deck.  Apparently  an  action  to  reform  the 
bill  of  lading  to  include  the  agreement  for  deck  shipment  would  be 
necessary, 

Roscoe  H.  Hupper 
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With  deep  sorrow  and  regret  the  graduates  of  Columbia  Law 
School  and  a  host  of  friends  and  professional  associates  learned 
of  the  sudden  death  of  Francis  Marion  Burdick,  Emeritus  Pro- 
fessor of  Law  in  Columbia  University,  at  his  summer  home  in 
De  Ruyter,  New  York,  on  June  3rd,  1920.  Although  in  the 
seventy-fifth  year  of  his  age,  so  keen  were  all  his  faculties,  his 
bodily  health  was  apparently  so  excellent,  and  he  had  retained  so 
completely  the  resilient  and  cheerful  spirit  which  was  character- 
istic of  him,  that  his  friends  were  surprised  and  shocked  at  the 
news  of  his  death  as  though  it  were  the  untimely  cutting  off  of  a 
young  man. 

His  was  an  active  life  until  the  very  day  of  his  death.  He  had 
lecently  contributed  to  some  of  the  leading  law  periodicals.  At 
the  time  of  his  death  he  was  at  work  on  a  book  on  Constitutional 
Law  which  he  hoped  to  place  in  the  publishers'  hands  during  the 
current  year.  In  May  last,  on  his  return  from  a  happy  sojourn  in 
Southern  California,  he  attended  the  dinner  of  the  Columbia  Law 
Review,  and  his  old  friends  and  students  then  commented  on 
his  buoyancy  of  spirit  despite  his  advancing  years,  and  on  the  happy 
and  intellectually  fruitful  life  he  was  leading  in  his  retirement. 
With  the  sadness  which  comes  to  us  at  the  loss  of  an  old  friend  and 
teacher  there  is  mingled  a  feeling  of  profound  satisfaction  that  a 
life  so  long,  so  useful  and  so  beneficent  as  his  should  have  been 
thus  fortunate  in  its  closing  years. 

Professor  Burdick  was  appointed  to  the  Dwight  professorship 
of  law  in  Columbia  University  in  1891.  His  training  and  experi- 
ence had  peculiarly  fitted  him  for  the  position  which  he  was  then 
called  upon  to  fill.  Two  years  before,  William  A.  Keener  had 
been  appointed  Dean  of  the  School  along  lines  which  had  been 
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successfully  employed  in  recreating  and  revivifying  the  Harvard 
Law  School.  This  involved  a  program  for  the  study  of  law  from 
original  sources  and  by  the  application  of  scientific  methods  which 
are  fundamental  in  all  scholarship,  the  raising  of  standards  of 
preliminary  liberal  education  of  its  students  and  the  exaction 
from  them  of  more  thorough  and  scholarly  work  while  in  the 
School. 

There  was  need  at  this  time  of  a  professor  in  the  School  who 
was  in  hearty  sympathy  with  these  main  purposes  and  who  at  the 
same  time  was  not  so  closely  identified  with  jthe  similar  movement 
at  Harvard  as  to  be  subject  to  the  charge  that  he  was  a  propa- 
gandist for  it.  It  was  essential,  too,  that  he  should  know  by 
personal  acquaintance  and  experience  something  of  the  history  and 
temper  of  the  New  York  Bar  with  which  the  School  as  newly 
organized  must  win  its  way,  and  that  his  personal  experience  and 
reputation  should  be  such  as  to  command  the  attention  and  respect 
of  his  fellow  members  of  the  bar.  In  all  of  these  respects 
Professor  Burdick's  appointment  was  an  ideal  one  and  when  one 
looks  back  on  the  twenty-five  year  period  of  his  service  which 
ended  with  his  retirement  in  1916,  and  surveys  it  as  a  whole,  one 
realizes  how  eminently  fitting  his  appointment  was  and  how  great 
was  the  service  which  he  rendered  to  the  School  and  to  the  Uni- 
versity during  all  those  years. 

Born  in  the  little  town  of  De  Ruyter,  New  York,  August  1, 
1845,  he  was  prepared  for  college  at  the  DeRuyter  Institute  and 
the  Cazenovia  Seminary,  He  graduated  from  Hamilton  College 
among  the  leaders  of  his  class  in  1869.  He  then  taught  the  classics 
at  Whitestone  (New  York)  Seminary  for  a  brief  time  and  then 
joined  the  editorial  staff  of  the  Utica  Herald.  In  the  following 
year  feeling  the  call  of  the  law,  he  returned  to  Hamilton  College 
to  become  a  student  of  Professor  Theodore  Dwight.  In  1872  he 
received  his  degree  of  LL.  B.  from  Hamilton  and  began  his  career 
as  a  practicing  lawyer  in  Utica,  New  York.  Some  years  later  he 
became  a  member  of  the  well-known  law  finn  of  Beardsley, 
Burdick  and  Beardsley  of  that  city.  In  1882  he  was  elected  Mayor 
of  Utica  on  a  citizens'  reform  ticket.  Shortly  afterward  came  the 
call  to  the  Maynard  King  professorship  of  law  and  history-^  at 
Hamilton  as  successor  to  Theodore  Dwight  who  had  retired  from 
Hamilton  to  enter  upon  his  brilliant  and  unique  career  as  a  law 
teacher  in  New  York  City.  Professor  Burdick  was  then  in  th« 
enjoyment  of  a  successful  law  practice  and  a  man  of  prominence 
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and  high  standing  in  the  community ;  but  to  one  of  his  intellectual 
tastes  and  scholarly  habit  of  mind,  the  call  to  a  professorship  at 
Hamilton,  for  which  he  always  had  the  deepest  affection,  was 
one  not  to  be  denied.  In  1895  Hamilton  College,  in  recognition  of 
his  services  to  legal  education,  conferred  the  degree  of  Doctor  of 
Laws  upon  him. 

With  the  appointment  at  Hamilton  began  that  long  career 
of  thirty-four  years  as  law  teacher  and  law  writer  in  which 
he  rendered  such  distinguished  service  and  which  brought  to 
him  increasing  joy  and  happiness  which  he  counted  among  the 
durable  satisfactions  of  his  life.  He  at  once  became  a  force 
in  the  intellectual  life  of  Hamilton.  He  vivified  class  room 
instruction.  He  introduced  new  courses  and  strengthened 
the  faith  and  stimulated  the  practice  of  students  in  scholarly 
methods.  In  later  years  he  often  spoke  with  affectionate 
regard  and  genuine  enthusiasm  for  those  early  years  at  Hamilton 
in  which  he  first  experienced  the  joy  and  inspiration  which  come 
to  the  teacher  in  the  practice  of  his  art.  Four  years  later  he  was 
called  by  Cornell  University  to  a  professorship  in  law  in  the  newly 
organized  Cornell  College  of  Law.  This  school  was  opened  in  the 
fall  of  1887  with  fifty-four  students  and  a  faculty  consisting  of 
Judge  Douglas  Boardman,  the  first  dean  of  the  school.  Professor 
Eurdick  and  Professor  Harry  B.  Hutchins  who  afterward  became 
Dean  of  the  law  school  of  the  University  of  Michigan.  Here  Pro- 
fessor Burdick's  thoroughness  and  scholarship,  his  capacity  for 
steady,  painstaking  intellectual  labor  and  his  gifts  as  a  teacher 
were  important  factors  in  establishing  the  new  school  on  a  firm 
basis  and  in  giving  it  the  assured  position  which  it  has  ever  since 
held  among  the  important  law  schools  of  the  country.  While  at 
Cornell  he  began  to  make  use  of  original  sources  as  the  basis  of 
class  room  instruction,  a  method  which  has  come  to  be  somewhat 
maccurately  and  quite  incompletely  described  as  the  "case  system". 
His  success  in  the  use  of  the  new  system  and  his  manifest  qualifi- 
cations for  assisting  in  carrying  on  the  work  of  the  newly-organized 
school  at  Columbia  very  naturally  led  to  his  appointment  to  the 
Theodore  W.  Dwight  professorship  of  law  at  Columbia  in  189L 

Here  in  association  with  Dean  Keener  and  a  little  later  with 
Professors  Canfield,  Kirchwey  and  Cumming,  he  began  the  work 
of  building  up  the  reorganized  school  into  the  Columbia  Law 
School  as  we  know  it  today.  x-\ll  were  able  teachers  of  law  and 
all  saw  clearly  the  necessity  of  developing  and  strengthening  legal 
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education  through  the  application  of  scientific  methods  and  the 
exaction  of  academic  standards  of  scholarship.  Although  there 
had  been  various  experiments  in  legal  education  in  the  United 
States  dating  from  the  law  school  of  Judge  Reeve  in  Litchfield, 
Conn.,  a  hundred  years  before,  the  application  of  academic  stand- 
ards and  methods  to  professional  law  study  was  still  a  novelty. 
When  Dean  Langdell  was  called  to  his  professorship  at  Harvard 
in.  1872  to  rejuvenate  that  School,  notwithstanding  its  reputation 
and  its  long  period  of  eminent  service,  it  then  gave  no  examinations, 
kept  no  academic  records  and  made  no  requirements  of  attendance. 
The  success  of  the  effort  at  Harvard  to  convert  the  School  into 
a  modern  educational  institution  with  academic  and  university 
standards  had  encouraged  the  Trustees  of  Columbia  to  try  the 
experiment  at  Columbia.  With  this  end  in  view  Professor  Keener 
after  a  brilliant  success  as  a  professor  of  law  at  Harvard  was 
made  Dean  of  the  School  at  Columbia  and  the  second  appointment 
to  the  new  faculty  was  that  of  Professor  Burdick.  He  was  thus 
brought  into  a  situation  which  gave  full  scope  for  the  exercise 
of  his  peculiar  talents.  Always  methodical  and  painstaking  in  his 
methods  of  work,  he  brought  to  the  class  room  a  systematic  and 
orderly  procedure  and  a  thoroughness  in  the  exposition  of  legal 
subjects  which  were  a  revelation  to  his  students,  and  which  were 
in  themselves  an  immense  contribution  to  the  development  of  the 
School. 

He  had  unbounded  faith  in  the  new  program  and  absolute 
confidence  in  its  ultimate  success.  In  faculty  meetings,  in  the 
University  Council  of  which  he  was  a  member  during  the  entire 
period  of  his  professorship,  and  in  the  informal  conferences  with 
his  associates,  his  devotion  to  it  did  not  falter.  His  innate  common 
sense,  his  balance  and  sanity  of  judgment,  won  their  confidence 
and  respect.  In  all  decisions  of  policy  he  saw  clearly  the  edu- 
cational principle  involved  and  his  voice  was  always  raised  in 
loyal  adherence  to  sound  principles  of  education.  In  this  respect 
his  attitude  toward  law  school  problems  was  distinctly  academic 
but  notwithstanding  the  emphasis  which  he  placed  on  academic 
standards  and  requirements,  as  a  teacher  and  in  his  contact  with 
students  he  was  preeminently  the  lawyer  and  he  never  lost  sight 
of  the  fact  that  his  students  were  to  become  practicing  lawyers. 
He  therefore  deemed  it  his  primary  duty  as  a  teacher  to  present 
to  them  as  complete  a  picture  of  the  law  as  it  has  actually  de- 
veloped as  was  possible  in  the  limited  time  at  his  command. 
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For  the  accomplishment  of  this  task  he  possessed  an  almost  unique 
capacity,  both  because  of  his  profound  knowledge  of  the  common 
law  and  his  ability  to  interpret  its  spirit  and  history.  To  him  the 
law  was  a  practical  system  for  the  administration  of  justice.  That 
it  was  sometimes  illogical  and  sometimes  did  not  conform  to  strict 
theory  were  negligible  incidents  if  its  rules  were  settled  and  if  they 
satisfied  the  requirements  of  practical  convenience.  In  this  respect 
his  attitude  typified  the  common  law  itself  which  has  always  stood 
ready  to  disregard  logic  and  sacrifice  theory  to  the  practical  end 
of  enabling  people  to  get  on  together  in  civilized  communities 
v/ith  as  little  restraint  as  possible  on  individual  liberty. 

But  his  was  not  a  mere  blind  acceptance  of  precedent  as  the 
final  settlement  of  legal  rules.  Whenever  the  legal  rule  did  not 
satisfy  the  requirements  of  practical  convenience  or  did  not  in  its 
practical  application  harmonize  with  other  rules,  no  one  could  be 
more  ready  than  he  to  criticize  it  nor  more  penetrating  in  his 
criticism.  A  characteristic  example  of  this  attitude  is  to  be  found 
in  his  article  "A  Statute  for  Promoting  Fraud"  published  in 
Volume  16  of  the  Columbia  Law  Review  in  which  he  vigorously 
attacked  what  seemed  to  him  an  unsound  judicial  interpretation  of 
the  17th  section  of  the  Statute  of  Frauds. 

His  regard  for  the  law  as  a  practical  system  did  not,  however, 
lessen  his  faith  in  its  essential  moral  quality  or  his  belief  that  its 
substantial  foundation  was  the  moral  sense  of  the  community, 
although  he  was  quick  to  recognize  that  moral  standards  vary 
from  generation  to  generation  and  that  a  legal  rule  which  con- 
formed to  the  moral  standards  of  one  period  might  fall  far  short 
of  the  standards  of  another.  But  he  rejected  as  fundamentally 
unsound  the  notion  that  law  is  the  mere  resultant  of  the  clashing 
cf  the  g^eed  of  classes  or  the  product  of  blind  economic  forces 
untempered  by  the  moral  forces  of  society.  The  faith  that  was 
in  him  was  justified  by  a  striking  article  published  in  Volume  25 
of  the  Harvard  Law  Review  entitled  "Is  Law  an  Expression  of 
Class  Selfishness?"  It  attracted  wide  attention  at  the  time  of 
its  publication  and  is  well  worth  re-reading  in  these  times  when 
there  is  so  pronounced  a  tendency  to  account  for  all  legal  phe- 
nomena on  exclusively  economic  grounds. 

During  his  long  career  as  a  teacher  he  taught  many  subjects 
in  the  Law  School  curriculum  but  his  attention  was  devoted  mainly 
to  Torts,  Sales  and  Partnership,  and  it  is  with  these  subjects  that 
his  career  as  a  teacher  and  writer  is  most  closely  identified.  In 
each  of  these  subjects  he  produced  case-books  which  were  adopted 


728  COLUMBIA    LAW   REVIEW 

in  many  of  the  leading  law  schools  of  the  country-,  and  in  each  he 
wrote  text  books  of  unique  quality  and  great  practical  utility  both 
to  students  and  practitioners.  In  their  preparation  his  aim  was 
to  present  in  a  book  of  moderate  size  a  complete  and  scholarly 
resume  of  the  subject  as  it  had  been  developed  by  the  courts  and 
by  legislation.  Such  a  task  required,  aside  from  profound  knowl- 
edge of  the  subject,  unusual  capacity  for  short,  pithy  statement  and 
the  exercise  of  great  discrimination  in  the  selection  of  citations 
and  in  the  order  and  method  of  presentation  of  the  principles 
which  they  embodied. 

In  the  preparation  of  these  books  he  was  singularly  fortunate 
in  the  selection  for  discussion  of  those  cases  which  have  dominated 
or  guided  the  great  currents  of  authority  so  that  the  practitioner 
as  well  as  the  student  with  a  knotty  point  to  settle  usually  finds  in 
them  the  clue  for  its  solution.  It  is  remarkable  how  frequently 
these  books  of  such  modest  proportions  have  proved  their  worth 
in  this  manner  in  cases  where  more  pretentious  treatises  have  failed 
to  render  assistance.  They  are  enduring  proof  of  his  grasp  of 
those  subjects  to  which  he  devoted  his  principal  attention  and  <5f 
his  capacity  for  concise  and  lucid  exposition. 

Professor  Burdick  was  not  blessed  with  a  strong  physique,  and 
to  the  casual  observer  he  gave  the  impression  that  he  did  not  have 
the  vigorous  constitution  required  for  the  performance  of  the 
exacting  duties  of  the  teacher  in  a  modern  law  school.  But  lack 
of  physical  strength  in  his  case  was  more  than  compensated  for 
by  his  unusual  power  for  steady  and  systematic  work  carried  on 
with  unfailing  regularity  and  precision.  For  more  than  twenty-five 
years  of  his  professorship  at  Columbia  and  practically  without 
interruption  he  gave  seven  or  more  law  lectures  a  week  making 
always  in  advance  the  necessary  careful  preparation  in  assembling 
and  organizing  and  rearranging  the  material  for  dass  room  dis- 
cussion, in  the  light  of  current  development  of  the  law.  He  kept 
office  hours  for  consultations  with  students  which  were  freely 
availed  of.  He  read  each  term  hundreds  of  examination  books 
with  a  painstaking  care  and  precision  which  were  the  despair  of 
his  associates.  But  in  addition  to  all  this  routine  work  exacting 
enough  to  have  taxed  the  strength  of  a  far  more  robust  man  he 
did  the  necessary  work  for. the  production  of  his  text  and  case 
books  including  revisions  for  new  editions,  and  at  regular  intervals 
he  published  a  series  of  monographs  on  legal  subjects  in  the 
various  law  reviews.  The  Columbia  Law  Review,  of  which  he 
was  a  trustee  and  in  which  he  was  deeply  interested,  naturally  had 
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the  first  claim  upon  him  for  the  publication  of  these  miscellaneous 
writings.  In  the  sixteen  volumes  of  the  Review  published  before 
his  retirement  there  will  be  found  fourteen  articles  of  his  on  a 
great  variety  of  legal  subjects.  He  was  also  a  frequent  contributor 
to  the  various  other  law  reviews  and  legal  periodicals  and  he 
regularly  produced  book  reviews,  usually  non-technical  in  char- 
acter, which  were  published  in  a  number  of  the  important  journals 
of  opinion.  A  bibliogp-aphy  of  his  writings  published  in  Case  and 
Comment  at  the  time  of  his  retirement  from  his  professorship 
lists  nine  books,  three  which  have  passed  into  second  editions  and 
three  which  have  passed  into  third  editions,  and  thirty-nine  articles 
appearing  in  periodicals  including  the  Columbia,  Harvard,  Michigan 
and  Illinois  Law  Reviews,  The  Green  Bag,  The  North  American 
Review,  and  various  other  publications. 

This  very  considerable  body  of  leg^l  Hterature  constitutes  an 
important  contribution  to  our  knowledge  of  the  nature  and  the 
history  of  legal  doctrine  in  those  subjects  in  which  Professor 
Burdick  was  especially  interested.  Their  dominant  note  was  law 
improvement  through  a  better  understanding  and  interpretation 
of  legal  principles  and  all  are  characterized  by  his  profound  faith 
in  the  capacity  of  the  common  law  to  deal  adequately  with  its 
own  problems  through  its  inherent  capacity  to  correct  its  mistakes 
and  to  adapt  itself  to  changed  conditions.  Throughout  they  are 
tempered  with  the  common  sense  and  sound  judgment  which  were 
typical  of  all  his  intellectual  processes. 

From  1907  until  the  time  of  his  death  he  was  one  of  the  Com- 
missioners on  Uniform  Laws  representing  the  State  of  New  York. 
He  regularly  attended  their  meetings,  served  on  their  committees 
and  rendered  important  service  in  the  drafting  of  the  uniform  laws 
which  have  been  recommended  by  the  Commissioners  and  have 
been  extensively  enacted  into  law  in  the  several  states.  He  was 
active  in  the  New  York  City  Bar  Association  and  the  American 
I'.ar  Association.  His  activities  were  not  limited,  however,  to  his 
purely  professional  interests,  but  he  gave  freely  of  his  time  and 
energy  to  the  work  of  the  church  and  to  various  efforts  toward 
civic  and  social  betterment.  Notably  he  was  a  member  of  the 
v/ell-known  Committee  of  Fourteen  organized  for  the  suppression 
of  vice  in  New  York  City  and  which  rendered  continuous  and 
important  service  in  civic  affairs  for  a  number  of  years. 

Professor  Burdick  was  especially  fortunate  in  his  home  life. 
He  was  the  loved  and  revered  center  of  a  family  circle  peculiarly 
attractive  and  delightful.    His  wife  who  was  Miss  Sarah  Underbill 
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Kellogg,  and  four  children,  three  daughters  and  a  son,  survive 
him.  The  son,  Charles  K.  Burdick,  was  a  graduate  of  Coliimbia 
Law  School  in  1908,  and  is  now  a  professor  of  law  in  the  Cornell 
College  of  Law.  Whenever  circumstances  would  permit  and  espe- 
cially during  the  vacation  intervals,  the  members  of  this  family 
group  were  inseparable.  Together  they  made  several  sojourns  in 
Europe  and  in  later  years  during  the  summer  they  were  accus- 
tomed to  gather  at  his  summer  home  in  De  Ruyter.  His  death 
was  the  first  break  in  the  family  circle. 

Perhaps  the  trait  of  character  which  most  impressed  his  friends 
and  which  was  most  surprising  to  those  who  did  not  know  him 
well  was  his  firmness  and  vigor  in  defending  any  cause  in  which  he 
believed  as  a  matter  of  principle.  Habitually  gentle  and  kindly  in 
manner  and  modest  in  the  assertion  of  his  views,  his  gentleness 
veiled  a  strength  of  character  and  purpose  which  on  suitable 
occasion  could  make  itself  felt  and  respected  in  a  manner  which 
commanded  the  admiration  of  his  friends  although  it  often  aston- 
ished those  who  were  not  his  intimates.  This  side  of  his  character 
was  brought  out  strongly  when  the  inevitable  reaction  came  follow- 
ing the  placing  of  the  Law  School  on  a  graduate  basis  and  the 
adoption  of  the  three-year  curriculum.  With  requirements  so  far 
in  excess  of  bar  requirements  the  School  faced  an  almost  certain 
diminution  in  numbers  and  there  were  those  who  in  moments  of 
weakness  and  uncertainty  counselled  a  lowering  of  standards  and 
the  making  of  concessions  to  the  expediency  of  the  moment.  The 
energy  and  resourcefulness  and  the  unshaken  confidence  in  the 
future  of  the  School  with  which  Professor  Burdick  exposed  the 
weakness  and  folly  of  such  a  policy  and  the  firmness  and  vigor 
with  which  he  strengthened  the  resolution  of  the  faculty  to  adhere 
to  the  policy  which  it  had  deliberately  adopted  should  be  gratefully 
remembered  by  every  friend  of  the  School. 

Courage  without  unnecessary  aggression,  loyalty  to  principle 
and  to  duty,  love  of  honesty  and  justice  and  a  singular  sweetness 
and  serenity  of  temper  in  his  dealings  with  others  were  character- 
istic of  the  man.  These  solid  qualities  of  character  made  a  deep 
and  lasting  impression  on  his  students  and  associates.  They  were 
indeed  as  important  an  element  in  his  useful  and  successful  life 
as  were  his  purely  intellectual  qualities.  Unconsciously  the  lives 
of  those  who  came  in  daily  contact  with  him  were  enriched  by  the 
character  of  the  man.  When  in  1916  after  twenty-five  years  of 
service  he  asked  to  be  released  from  his  professorial  duties,  the 
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spontaneous  expressions  of  affection  and  respect  for  the  man  and 
the  genuine  regret  at  his  going  bore  striking  witness  to  the  abiding 
influence  of  his  character  and  service.  The  graduating  class  of 
that  year  presented  to  the  School  his  portrait,  an  impressive  like- 
ness revealing  the  character  and  intellectual  quality  of  the  man. 
Placed  on  the  wall  of  our  reading  room  it  is  a  permanent  reminder 
to  us  all  of  his  useful  and  fortunate  career  and  of  those  qualities 
of  mind  and  heart  which  made  it  possible. 

Columbia  Law  School  Harlan  F.  Stone 
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THE  ^TNA  EXPLOSIVES  CASE— A  MILE- 
STONE IN  REORGANIZATION 

In  an  article  entitled  "A  New  Scheme  of  Reorganization",  pub- 
lished in  the  Columbia  Law  Review  in  June,  1917,^  the  writer 
endeavored  to  point  out  several  limitations  and  defects  in  our 
judicial  system  of  reorganizations  and  ventured  suggestions  looking 
toward  a  development  of  our  law  to  meet  present  economic  needs. 
These  suggestions  were,  in  short,  that  we  in  this  country  tear  a  leaf 
from  the  book  of  British  jurisprudence  by  enacting'  into  our  Bank- 
ruptcy Statute  various  provisions  similar  to  those  contained  in  the 
British  Companies  Act. 

The  defects  in  our  system  were  pointed  out  as  centering  in  the 
lack  of  the  Court's  control  over  reorganizations,  the  consequent 
danger  of  tyranny  by  majority  interests  on  the  one  hand,  and  on 
the  other,  of  obstructive  tactics  by  selfish  minorities,  the  waste  of 
the  estate  in  the  expense  of  needless  foreclosures  and  ancillary 
receiverships,  and  especially  in  the  absence  of  any  rule  of  law 
whereby  a  fair  plan  of  reorganization  assented  to  by  a  majority 
and  approved  by  the  Court  may  be  imposed  upon  the  minority. 
These  defects  were  contrasted  with  the  excellences  of  the  British 
Companies  Act,  under  which  an  arrangement  of  reorganization 
approved  by  three-fourths  of  the  respective  classes  of  security 
holders  and  sanctioned  by  the  Court  is  made  binding  on  all. 

The  writer  endeavored  further  to  point  out  how  these  diffi- 
culties are  being  met  by  progressive  Federal  Judges,  who,  though 
having  no  express  power  to  impose  a  plan  of  reorganization 
approved  by  the  majority  upon  a  reluctant  minority  or  to  protect  a 
minority  from  a  tyrannical  majority  are,  in  part  at  least,  accom- 
plishing these  results  by  indirection,  t.  e.,  through  refusing,  for 
example,  to  sanction  a  sale  to  a  reorganization  committee  when  the 
plan  of  reorganization  proposed  by  the  majority  is  unjust  and 
through  refusing  minority  interests  the  right  to  intervene  in  the 
suit  when  their  purpose  is  merely  to  obstruct. 

It  is  to  furnish  a  background  for  the  following  discussion  of 
the  Aetna  Explosives  Case  that  the  writer  has  summarized  his 
earlier  article. 

I — Receivership 

The  Aetna  Explosives  Company  was  a  consolidation  of  several 
corporations  engaged  in  the  manufacture  of  explosives  for  com- 

'17  Columbia  Law  Rev.  523. 
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mercial  purposes.  The  war  came  and  the  Company  entered  into 
the  business  of  manufacturing  military  explosives.  The  Company 
found  itself  without  sufficient  means  to  continue  business.  The 
management  had  been  improvident ;  arrangements  had  been 
made  for  the  payment  of  commissions  running  into  millions  of 
dollars  for  securing  of  contracts  with  foreign  governments ;  various 
other  conditions  all  conspired  to  bring  about  a  receivership.  A 
creditors'  bill  was  filed  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York,  alleging  the  defendant  corpora- 
tion's inability  to  meet  its  maturing  obligations,  lack  of  capital, 
etc., — the  typical  creditors'  bill  in  a  friendly  equity  suit.^  The 
Company  appeared,  admitted  the  allegations  of  the  complaint  and 
consented  to  the  appointment  of  receivers.  Receivers  were 
appointed.  Under  their  management  the  Company  began  to  make 
money.  By  degrees  it  emerged  from  its  difficulties,  the  current 
debtors  were  paid  in  full  and  an  era  of  great  prosperity  ensued. 

II — Injunction 

There  were  three  groups  of  security  holders, — ^bondholders, 
preferred  stockholders,  common  stockholders.  Substantial 
differences  existed  among  them.  Had  there  been  a  default  in  the 
mortgage;  what  were  the  rights  and  priorities  of  preferred  stock- 
holders ;  what  were  the  respective  voting  powers  of  the  two 
classes  of  stock?  Many  such  matters  were  in  dispute.  At  the 
instance  of  a  number  of  these  security  holders  a  plan  of  "readjust- 
ment" was  prepared  to  settle  these  controversies  and  take  the  Com- 
pany out  of  receivership.  As  a  preliminary  to  the  carrying  out  of 
this  plan,  its  sponsors  required  control  of  the  directorate  of  the 
Company.  An  annual  meeting  of  the  Company  was  called  and  a^ 
vigorous  campaign  for  proxies  ensued.  Common  stockholders, 
claiming  that  the  plan  was  unfair,  applied  for  an  injunction  to  pre- 
vent the  holding  of  the  annual  meeting,  asserting  that  if  the  meeting 
resulted  in  the  selection  of  a  board  of  directors  favorable  to  the 
"readjustment"  plan,  the  common  stockholders'  property  would  in 
effect  be  taken  from  them.  Judge  Julius  M.  Mayer,  without  pass- 
ing on  the  merits  of  the  plan,  granted  the  injunction  on  the  ground, 
in  effect,  that  as  the  property  of  the  Company  was  in  the  hands  of 
the  Court,  the  Court  had  power  to  stay  the  meeting. 

''Re  Metropolitan  Railway  Receivership    (1908)   208  U.  S.  90,  28  Sup. 
Ct.  219. 
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III — Appeal 

The  sponsors  for  the  "readjustment"  plan  took  the  case  to  the 
Circuit  Court  of  Appeals.  Judge  Mayer  was  sustained,  the  three 
Judges  who  sat,  Martin  T.  Manton,  Henry  W.  Rogers  and  Henry 
G.  Ward,  all  writing  opinions. 

Up  to  the  time  the  Aetna  Case  came  into  the  Court,  the  most 
notable  blazing  of  the  way  toward  a  sound  economic  handling  of 
reorganizations  was,  it  is  believed,  done  by  Judge  William  C.  Hook, 
of  the  United  States  Circuit  Court  for  the  Eighth  Circuit.  The 
Missouri  Pacific  Railroad  reorganization'  was  before  him  in  1916, 
and  in  one  of  the  litigations  that  arose  in  that  case  he  had  said : 

"It  has  sometimes  been  claimed  that  plans  of  reorganization 
formulated  by  bondholders  and  stockholders  of  a  railroad  in  the 
hands  of  receivers  are  exclusively  of  private  concern,  free  from 
judicial  action  or  interference.  But  for  various  reasons  the  view 
cannot  be  sustained  in  principle.  After  all  that  can  be  said  from 
the  standpoint  of  theory  and  strict  right,  the  fact  remains  that  many 
railroad  receiverships,  and  the  one  here  is  typical  of  them,  are  but 
instruments  for  consummating  plans  of  reorganization,  and  courts 
have  come  to  realize  that  such  use  of  their  jurisdiction  and 
processes  entails  a  correlative  duty  to  those  affected  by  the  result. 
.  .  .  The  relation  between  the  receivership  .  .  .  and  the 
plan  of  reorganization  agreed  upon  is  close  and  intimate.  So  far 
as  properly  can  be,  the  judicial  proceeding  is  conducted  in  harmony 
with  the  plan,  and  the  success  of  the  agretd  readjustment  is  pro- 
moted by  the  orders  of  the  court  and  the  acts  of  its  receivers. 
Generally  the  judicial  course  would  not  be  different  if  the  Court 
were  carrying  out  a  plan  of  reorganization  of  its  own  making  or  one 
affirmatively  adopted  by  judicial  order  or  decree.  .  .  .  While 
it  is  the  settled  doctrine  that  reorganizations  will  be  encouraged, 
yet,  on  the  other  hand,  a  court  of  equity  will  not  lend  its  aid  to  one 
that  is  inequitable  or  oppressive.  .  .  .  The  conclusion  is  mani- 
fest that  the  general  duty  of  a  court  in  a  railroad  "foreclosure  suit 
to  take  cognizance  of  a  plan  of  reorganization  by  the  bondholders 
and  stockholders  which  is  to  be  aided  by  its  decree,  and  to  protect 
the  equitable  rights  of  all,  becomes  specific  and  imperative  up9n  the 
complaint  of  an  interested  party." 

Strictly  the  matter  before  Judge  Hook  was  merely  a  motion  to 
strike  from  the  files  an  intervening  petition  of  a  committee  of  bond- 
holders which  objected  to  a  reorganization  plan.  Judge  Hook,  in 
considering  the  merits  of  the  application,  delved  into  the  very  roots 
of  the  plan  itself.     It  is  to  be  noted,  however,  that  his  was  merely 
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a  District  Court  decision  and  that  in  the  Southern  District  of  New 
York,  in  which  the  most  important  reorganizations  occur,  no  such 
principles  had  been  announced  and  no  such  language  had  been  used 
by  the  Judges. 

When  the  Aetna  case  came  before  the  Circuit  Court  of  Appeals 
in  the  Second  Circuit,*  Judge  Manton  was  not  content  merely  to 
hold  that  the  Court  had  power,  as  the  res  was  in  its  custody,  to 
enjoin  a  meeting,  but,  declaring  that  "a  court  of  equity's  modes  of 
relief  are  not  fixed  and  rigid" ;  that  "it  can  mold  its  remedies  to 
meet  the  conditions  with  which  it  has  to  deal"  ;that  "jurisdiction  of 
equity  is  the  whole  domain  of  conscience,  limited  only  by  legislative 
enactment" ;  that  "the  faculty  of  equity  must  be  energetic,  produc- 
tive and  progressive",  he  examined  the  "readjustment"  plan  in 
extenso,  analyzed  it,  concluded  that  it  was  unfair,  declared  flatly 
that  the  Court  below  had  power  to  inquire  "into  the  merits  of  the 
plan  of  readjustment"  and  sustained  the  granting  of  the  injunction 
by  the  lower  Court  not  only  because  the  res  was  in  the  Court's 
control,  but  on  the  express  ground  that  the  plan  for  taking  that  res 
out  of  the  Court's  hands  was  inequitable.  Judge  Rogers,  con- 
curring, declared : 

"I  concur  in  the  result  reached,  but  do  not  find  it  necessary  to 
consider  the  Reorganization  Plan.  The  sole  question  is  whether  a 
court  which  has  taken  over  the  management  of  the  afifairs  of  a  cor- 
poration having  appointed  receivers  who  are  administering  its  busi- 
ness has  the  right,  while  still  in  control,  to  prevent  by  injunction  a 
meeting  of  the  stockholders." 

Judge  Rogers  went  on  to  say : 

"As  neither  directors  nor  stockholders  have  any  right  to  take 
eflfective  action  which  will  embarrass  the  court  in  its  management 
of  the  property  so  long  as  the  receivership  continues  or  which  will 
when  the  receivership  ends  prevent  the  court  from. restoring  the 
property  to  the  hands  of  those  from  whom  it  received  it,  I  think 
Judge  Mayer  was  quite  within  his  discretion  in  the  action  which  he 
took." 

He  then  proceeded  to  an  analysis  of  certain  unusual  voting 
rights  given  to  the  preferred  stock,  and  though  his  opinion  begins 
with  the  statement  that  it  is  not  necessary  to  consider  the  reorgani- 
zation plan,  he  concludes : 

'Graselli  Chem.  Co.  v.  Aetna  Explosives  Co.,  Inc.  (C.  C.  A.  191S)  2S2 
Fed.  456;  Northern  Pac.  R.  R.  v.  Boyd  (1913)  228  U.  S.  482,  33  Sup.  Ct. 
534. 
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"It  seems  to  me  it  would  have  been  a  grave  injustice  to  permit 
the  preferred  stockholders  to  meet  as  proposed  and  thus  take 
advantage  of  a  situation  which  is  temporary  to  put  through  a 
revolutionary  plan." 

Judge  Ward  dissented  on  the  ground  that  the  holding  of  the 
meeting  of  the  board  of  stockholders  would  not  result  in  the  pro- 
posed reorganization  because  it  would  require  certain  steps  there- 
after in  accordance  with  the  New  York  Stock  Corporation  Law  to 
carry  out  such  a  reorganization,  but  Judge  Ward  based  his  dissent 
strictly  on  this  theory,  for  he  declared: 

"The  Court  may  properly  look  into  the  fairness  of  any  plan  of 
reorganization  under  which  the  property  has  been  purchased  or  is 
proposed  to  be  purchased." 

In  short,  Judge  Manton  held  squarely  that  the  Court  has  com- 
plete power  over  a  plan  of  reorganization.  Judge  Rogers  examined 
the  plan  to  aid  him  in  reaching  a  decision,  and  Judge  Ward,  though 
dissenting  from  the  majority  opinion,  subscribed  fully  to  the  view 
that  the  Court  had  power  to  examine  into  the  fairness  of  the  plan. 

This  appears  to  be  the  first  time  the  Circuit  Court  of  Appeals  in 
the  Second  Circuit  squarely  considered  and  disposed  of  this  ques- 
tion ;  and  so  far  as  the  writer  is  acquainted  with  the  decisions,  no 
case,  either  in  the  Second  Circuit  or  elsewhere  in  the  Federal 
Reports,  has  gone  so  far  as  the  Aetna  decision  in  giving  the  District 
Judge,  who  is  conducting  an  equity  receivership  of  an  insolvent 
corporation,  power  over  its  reorganization. 

IV — Readjustment 

Judge  Mayer,  finding  himself  not  only  sustained  in  his  con- 
clusions but  given  power  over  the  terms  of  reorganization  of  the 
Aetna  Explosives  Company,  called  together  for  informal  con- 
ference the  leading  security  holders  and  their  respective  counsel. 
He  stated  that  the  time  had  come  to  release  the  defendant  and  its 
assets  and  business  from  the  Court's  custody.  He  expressed  a 
desire  that  the  contending  groups  of  security  holders  compose 
their  differences  equitably  and  to  that  end  he  did  what,  so  far 
as  the  writer  knows,  no  judge  has  heretofore  done.  He  appointed 
a  committee  of  reorganization.  Six  of  the  counsel  representing 
various  of  the  contending  factions  were  designated  by  him  to 
formulate  a  plan.  These  six  lawyers  had  numerous  meetings  and 
made  considerable  progress  toward  adjusting  the  various  matters  in 
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issue.  Though  they  made  progress,  they  did  not  arrive  at  an  agree- 
ment. Judge  Mayer  thereupon,  after  the  lapse  of  a  reasonable 
time,  called  a  further  meeting  of  the  representative  interests, 
received  the  report  of  the  committee  of  lawyers,  and  then  proceeded 
to  announce  what  he  himself  considered  a  fair  plan  of  readjust- 
ment, giving  due  regard,  as  he  declared,  to  the  interests  of 
bondholders,  preferred  stockholders  and  common  stockholders. 

That  plan  was  carried  through.  Not  only  was  it  carried  through, 
but  it  was  accomplished  without  a  single  dissent  from  any  one  of 
the  thousands  of  holders  of  securities  of  the  Company,  Judge 
Mayer  merely  outlined  the  plan  in  its  essentials.  He  directed  the 
committee  of  lawyers  to  prepare  Terms  of  Settlement.  They  had 
many  conferences,  finally  agreed  on  the  Terms  of  Settlement,  sub- 
mitted them  to  the  Court,  and  the  Court  by  formal  order  approved 
them.  In  essence,  the  plan  thus  was  not  that  of  any  group  of 
security  holders  but  was  the  Court's  plan. 

In  the  article  published  three  years  ago,  the  writer  mentioned, 
as  one  of  the  defects  in  our  reorganization  system,  the  Court's  lack 
of  control  over  the  matter  of  compensation  to  committees'  counsel, 
accountants,  and  others  employed  to  effect  the  reorganization.  As 
a  part  of  the  carrying  out  of  these  Terms  of  Settlement,  Judge 
Mayer  fixed  all  the  fees,  not  merely  of  lawyers,  but  of  committees 
and  of  all  other  claimants  to  compensation.  The  Terms  of  Settle- 
ment were  submitted  to  all  the  security  holders.  Notice  of  the 
Terms  of  Settlement  was  advertised  in  the  pubhc  press.  Those 
whose  duty  it  was  to  bring  all  of  the  security  holders  into  assent  to 
the  plan  were  able  to  point  out  to  the  security  holders  that  it  was 
not  a.  plan  of  any  one  group;  that  it  was  not  the  plan  of  prior 
lienors  who  could  threaten  foreclosure  and  the  wiping  out  of  junior 
interests  unless  the  plan  was  accepted,  but  was  the  Court's  plan,  the 
plan  of  one  who  had  no  interest,  in  the  situation  excepting  to  see 
that  the  even  hand  of  justice  resolved  every  question.  Though  the 
case  had  been  marked  by  extreme  differences  between  the  various 
security  holders,  unanimous  approval  of  the  plan  was  accomplished, 
not  without  effort  indeed,  but  in  final  result,  largely,  it  is  believed, 
because  of  the  fact  that  the  plan  was  that  of  a  disinterested  tribunal 
rather  than  that  of  any  one  or  other  group  of  contending  interests. 

V — Conclusion 
Seventeen  years  ago  the  New  York  City  Railway  Company  was 
in  the  hands    of    receivers.     In    an    unreported    opinion,    Judge 
Lacombe  said : 
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"In  this  circuit  it  is  not  the  practice  for  receivers  to  concern 
themselves  with  plans  of  reorganization.  .  .  .  Their  sole  func- 
tions are  to  hold  the  property  intact  operating  it  as  efficiently  for 
the  public  service  as  their  resources  will  permit ;  to  ascertain  the 
liabilities ;  to  marshal  the  assets  and  eventually  ...  to  sell  to 
the  best  advantage." 

The  foregoing  quotation  indicates  the  judicial  attitude  toward 
reorganizations  a  decade  or  two  ago.  Yet,  even  then,  the  seed  of 
progress  was  being  planted,  for  Judge  Lacombe,  in  the  reorganiza- 
tion of  the  New  York  City  Railway,  despite  his  own  statement  just 
quoted,  saw  to  it  that  an  equitable  method  was  found  to  protect  the 
tort  creditors,  whose  standing  as  a  strict  matter  of  law  was  doubt- 
ful. It  is  none  the  less  the  fact  that  the  conception  of  an  equity 
receivership  fifteen  years  ago  was  that  the  Court  and  its  receivers 
were  merely  custodians,  that  the  Court  had  little  or  no  relation  to  the 
reorganization,  that  the  business  of  the  Court  was  to  conserve  the 
assets  until  their  transfer  through  sale  by  foreclosure  or  otherwise, 
or  until  the  dismissal  of  the  suit.  Such  a  conception  is  remote  indeed 
from  one  in  which  the  Court  looks  through  the  form  to  the  sub- 
stance and  recognizes  that  foreclosure  sales,  decrees  terminating 
receiverships  and  similar  legalistic  documents  are  forms  merely, 
and  that  the  substance  consists  in  what  the  various  classes  of 
security  holders  receive  through  the  reorganization  plan. 

Yesterday's  novelty  is  to-morrow's  commonplace.  Most  of  the 
Manhattan  traction  systems  are  today  in  receivership.  If  it  were 
the  province  of  the  writer  to  enter  the  realm  of  prophecy,  he  would 
say  that  the  Aetna  Explosives  Case  will  be  followed  almost  as  a 
matter  of  course  as  a  precedent  in  the  reorganization  of  all  these 
railways  with  their  thousands  (5f  security  holders  and  their  millions 
of  dollars  of  investment. 

The  Aetna  decision,  it  is  believed,  is  founded  on  a  sound  equit- 
able principle.  This  principle  may  perhaps  be  stated  somewhat  as 
follows : 

Once  the  res  comes  into  the  Court's  possession,  the  Court  has 
the  power,  and  having  that  power  is  under  a  commensurate  duty  to 
see  to  it  that  the  res  shall  leave  the  Court,  according  to  principles  of 
justice.  This  means  that  a  Court  cannot  content  itself  in  allowing 
a  sale  of  the  assets  and  a  purchase  by  the  highest  bidder,  nor  can  it 
consent  blindly  to  a  dismissal  of  the  suit.  A  sale  when  made  as 
part  of  a  reorganization  is  hardly  a  sale  at  all.  It  is  a  mere  "step 
in  reorganization".  A  dismissal  by  consent  when  the  security 
holders  have  agreed  upon  a  plan,  is  also  a  mere  "step  in  reorganiza- 
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tion".  The  effect  of  the  Aetna  case  is  that  if  any  such  steps;  are 
taken  it  is  within  the  Court's  power  and,  perhaps,  even  incumbent 
upon  the  Court  to  inquire  whether  the  consummation  of  those 
steps  will  mean  an  equitable  disposition  of  the  res. 

The  practical  carrying  out  of  such  a  theory  leaves  us  still  behincj 
England  in  that  the  Court  cannot  enforce  its  views  upon  an  obstruc- 
tive minority.  This  is  no  trivial  deficiency;  for  such  a  minority, 
through  appeals  and  other  dilatory  tactics  can  do  considerable 
damage.  None  the  less,  the  Aetna  case  both  in  the  theory 
announced  by  the  Appellate  Court  and  in  the  application  thereof  by 
the  District  Court,  marks  a  notable  milestone  in  the  jurisprudence 
of  reorganization. 

James  N.  Rosenberg 
New  York  City 


FORCE  AS  AN  ELEMENT  OF  PACIFICATION  * 

I  should  have  been  very  much  astonished  if  I  had  been  told 
thirty  years  ago  that  some  day  I  should  compose  a  panegyric  on 
force.  That  day  has  come,  however;  it  has  come  after  a  long 
stretch  of  other  days,  in  the  course  of  which  I  have  seen  shaken 
little  by  little  my  hitherto  absolute  confidence  in  the  power  of  jus- 
tice and  of  reason.  I  am  like  a  tree,  which,  having  fastened  its 
roots  firmly  in  the  soil,  withstands  for  long  years  the  assault  of 
adverse  winds  before  breaking  the  bonds  which  kept  it  standing. 

If  I  may  summarize  in  brief  the  experience  of  a  life  devoted  to 
the  cult  of  ideas,  I  am  glad  to  say  that  a  teacher  at  first  has  com- 
plete faith  in  the  doctrines  which  he  acquires  and  which  he  himself 
teaches  in  his  turn.  These  doctrines  he  loves,  because  they  repre- 
sent in  his  eyes  the  eternal  type  of  justice;  he  serves  them  with  a 
kind  of  piety,  because  they  are  the  image  of  the  good,  and  because 
an  honest  man  always  rejoices  in  the  thought  that  some  good  may 
result  from  his  teachings.  This  is  the  period  of  faith,  in  which  the 
neophyte  in  international  law  is  astonished  that  the  world  does  not 
conform  to  such  loftly  principles ;  in  which  he  would  reproach  the 
universe  for  its  indiflference  in  this  regard,  if  good  sense  did  not 
keep  watch  within  him,  warning  him  how  absurd  it  is  in  a  man  of 
study  to  pretend  to  say  the  last  word  concerning  problems  which 
men  of  action  alone  are  acquainted  with  in  their  entirety. 

Already  in  the  course  of  this  period  of  enthusiasm,  certain 
doubts  begin  to  dawn,  and  some  unchanging  facts  appear  inex- 
plicable. Such,  first  of  all,  is  the  fact  of  war  marking  with  its 
bloody  trail  all  the  pages  of  the  records  of  humanity,  although 
reason  refuses  to  admit  its  necessity.  How  many  other  such  facts 
might  be  placed  alongside  of  this  one,  first  in  the  domain  of  the 
law  of  war,  then  too  in  that  of  the  law  of  peace ;  and  how  shall  one 
explain  the  almost  scandalous  distance  which  separates  practice 
from  theory? 

These  doubts  leave  in  the  mind  a  furrow  which  time  does  not 
cease  to  widen,  until  the  moment  comes  when  theory  alone  does  not 
suflfice  for  the  conduct « of  human  aflfairs.  The  triumph  of  this 
idea,  or,  perhaps,  rather  a  resigned  admission  of  it,  characterizes 
often  the  second  period  of  the  life  of  a  man  of  study.  Theory  cer- 
tainly has  its  virtues,  and  we  still  appreciate  that  there  is  no  less 

*  Translated  from  the  French  by  Professor  Ralph  W.  Gifford  of  the 
Columbia  Law  School. 
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danger  in  failing  to  recognize  its  action  than  in  exaggerating  its 
power.  Still,  where  is  the  true  theory,  the  one  corresponding  to 
the  nature  of  societies  ?  The  new  public  law,  and  by  this  we  mean 
that  which  dates  from  the  French  Revolution,  has  known  and 
preached  many  theories  in  succession.  It  is  difficult  to  perceive 
what  benefit  the  world  has  derived  from  it.  The  French  Revolu- 
tion was  brought  about  in  the  name  of  the  rights  of  man.  From 
the  proclamation  of  these  rights,  it  expected  the  renovation  of 
humanity ;  and  it  seems  certain  that  in  the  beginning  at  least  it  was 
sincere,  and  really  believed  that  it  would  spread  in  the  world  more 
liberty,  more  equality,  more  fraternity. 

After  a  few  years,  this  movement  ended  in  the  Empire,  and  the 
Empire  in  turn,  after  the  cataclysm  which  engulfed  it,  ended  in  the 
restoration  of  the  old  regime.  Then  the  sovereigns  concluded 
together  the  Holy  AlHance.  Already  in  1815,  they  guaranteed  one 
another  their  possessions  and  their  sovereign  rights.  The  formula 
which  they  placed  at  the  head  of  their  alliance  was  doubtless  the 
best  that  could  be  found.  It  is  evident  that  if  they  had,  in  accord- 
ance with  their  promise,  made  their  political  conduct  conform  to  the 
precepts  of  the  Christian  religion,  their  government  would  have 
reached  perfection.  The  Holy  Alliance  did  not  survive  the  opposi- 
tion of  England  and  the  declaration  of  principles  of  President 
Monroe.  As  a  result  of  this  striking  check,  the  prestige  of 
formulas  lessened  for  a  time;  which  does  not  mean  that  Europe 
remained  inactive,  for  from  this  period  date  the  liberation  of 
Greece,  and  the  ascent  of  Egypt  toward  civilization.  Then  came 
the  Second  Empire,  and  the  Emperor  Napoleon  III,  an  enthusiast 
in  the  cult  of  ideas,  allowed  himself  to  be  seduced  by  the  deceptive 
formula  of  the  right  of  nationalities.  It  will  be  enough  for  us  to 
remember  that  it  is  to  this  formula  that  we  owe  the  formation  of 
consolidated  Germany.  Not  that  the  force  employed  by  Prussia 
was  not  the  principal  cause  of  this  immense  transformation,  but 
because  this  force  would  undoubtedly  not  have  been  tolerated  if 
statesmen  and  peoples  had  not  been  prepared  to  admit  in  favor  of 
Germany  the  imprescriptible  right  to  unite  into  a  single  body  the 
various  fragments  into  which  the  so-called  German  nationality  was 
divided. 

The  principle  of  nationalities  is  very  far  from  having  exhausted 
the  evil  effect  of  which  it  is  capable.  Once  the  right  of  peoples  to 
dispose  of  their  own  destinies  became  established,  the  principle  of 
nationality  covered  Europe  with  ruins  that  no  one  has  the  means  to 
restore.     The  Ottoman  Empire  reveals  at  the  very  moment  of  my 
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writing  the  extent  of  the  evil  that  may  be  caused  by  a  doctrine 
uncertain  in  its  extent  and  insecure  in  its  foundation,  when  one 
asserts  the  right  to  apply  it  to  the  conduct  of  the  affairs  of  this 
world.  Among  which  claimants  shall  the  heritage  of  the  Sultans 
of  Constantinople  be  divided  ?  Which  ambitions  will  theory  favor, 
and  which  peoples  will  succeed  in  covering  their  clearly  imperial- 
istic purposes  with  the  respectable  cloak  of  the  right  of  nationality? 
But  will  this  vast  inheritance  even  be  divided?  It  is  not  at  all 
impossible  that  the  Turk  may  owe  his  salvation  to  the  difficulty 
experienced  in  satisfying  all  the  appetites  his  ruin  would  arouse. 
More  recently  a  new  inspiration  has  traversed  the  world, — the  idea 
of  the  solidarity  of  nations.  Nations  are  partners  both  in  good  and 
in  evil,  we  are  forbidden  to  question  it.  Doubtless  the  whole 
course  of  history  protests  against  this  new  dogma.  Doubtless  the 
present  time  shows  us  a  great  number  of  peoples  having  interests 
opposed  and  not  in  common ;  but  in  certain  political  schools  expe- 
rience does  not  count.  The  interests  of  nations  ought  to  be  in 
common  ;  they  are  in  common, — no  more  need  be  said !  The  inter- 
change of  false  ideas  reached  its  apogee  at  the  Conferences  at  the 
Hague  in  1899  and  in  1907.  It  was  deemed  especially  important 
ill  these  solemn  meetings  to  prepare  the  way  for  the  chimera  of 
perpetual  peace.  These  efforts  were  vain,  and  the  declamatory 
utterances  which  marked  the  close  of  these  two  meetings  did  not 
hide  from  anybody  the  setback  which  this  idea  had  received. 

All  these  theories,  which  to  be  sure  were  inspired  by  a  certain 
anxiety  for  justice,  all  these  attempts,  in  which  good  faith  was  not 
always  lacking,  have  had  a  deplorable  influence  upon  the  public 
mind.  We  are  not  speaking  here  of  those  whose  guileless  infatua- 
tion makes  them  believe  that  they  have  found  every  morning  the 
radical  and  final  remedy  for  the  evils  of  humanity;  we  are  speaking 
of  the  masses,  in  whom  good  sense  is  not  lacking,  but  who  possess 
neither  sufficient  reflection  nor  sufficient  education  to  defend  them- 
selves against  certain  seductions.  Certainly  for  twenty  vears  there 
has  been  no  lack  of  lessons,  for  the  facts  have  taken  pains  to  meet 
the  dreams  of  the  doctrinaires  with  the  most  cutting  denials. 
Ambitions  have  had  full  sway ;  the  weak  have  been  sacrificed  to  the 
strong;  wars  have  succeeded  wars;  and,  even  within  the  limits  of 
the  great  states,  the  struggle  of  the  classes,  another  new  dogma,  has 
shattered  the  peace  of  society  and  is  compromising  the  age-long 
work  of  civilization.  The  Utopians  have  lost  none  of  their  self- 
confidence  on  this  account.  According  to  them,  it  is  only  because 
they  have  not  been  heeded  sufficiently  that  public  misfortunes  occur. 
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although  observation  demonstrates  on  the  contrary  that  the  greatest 
evils  have  come  because  the  Utopians  have  been  too  much  heeded. 

The  Utopians  have  obtained  in  the  Treaty  of  Peace  at  Versailles 
a  signal  success.  What  has  resulted  from  it?  This  treaty, 
although  only  a  few  months  old,  is  going  to  pieces.  The  League 
of  Nations,  which  was  its  great  thought,  is  a  phantasmagoria  whose 
existence,  kept  up  by  haphazard  means,  will  promptly  fade  away. 
The  punishment  of  the  guilty,  which  was  its  one  just  idea,  is  ending 
in  a  complete  failure.  The  restitutions  agreed  upon  have  not  taken 
place,  the  promised  indemnities  are  not  paid,  the  expected  disarma- 
ment keeps  receding  and  is  lost  in  the  unknown  future.  That  is 
what  is  gained  by  wishing  to  make  a  new  peace, — the  dawn  of  a 
new  day. 

These  facts,  the  importance  of  which  it  would  be  puerile  to 
emphasize,  are  for  the  philosopher  and  the  jurist  the  occasion  of 
bitter  reflections.  Certainly  all  this  political  science,  the  baleful 
effects  of  which  we  see,  was  a  false  science,  a  science  insufficiently 
oriented,  the  work  of  brains  filled  with  vain  conceits ;  but,  after  all, 
m  these  manifestly  exaggerated  ideas  it  is  possible  that  there  was 
some  bit  of  reason ;  there  was  at  least  the  laudable  anxiety  for  a 
better  future  for  humanity.  How  is  it  that  they  have  succeeded  in 
creating  times  worse  than  those  that  have  gone  before?  Does 
progress  then  inevitably  tend  to.ward  reaction?  Let  us  at  least  try 
to  account  for  the  causes  of  the  phenomena  which  are  taking  place 
before  our  eyes.  Never  has  there  been  more  need  of  a  vigorous 
criticism. 

The  first  point  to  which  I  wish  to  call  attention  is  this:  the 
influence  of  every  political  doctrine  is  inevitably  superficial.  I  mean 
that  it  never  penetrates  to  the  vitals  of  a  nation.  The  understand- 
ing of  a  doctrine  presupposes  an  acquaintance  with  the  general 
interests  of  a  country,  a  just  appreciation  of  the  weakness  or 
strength  of  the  idea,  and  also  a  knowledge  of  history.  All  this 
presupposes  minds  which  are  enlightened,  a  condition  which  is  the 
lot  of  but  few  persons  in  any  country.  Then,  too,  among  many  of 
them  the  pure  gold  of  truth  remains  deeply  embedded  in  the  dross 
of  self-interest  and  ambition.  As  for  the  plain  citizen  who  con- 
stitutes the  mass  of  the  j>eople,  he  never  sees  general  questions  save 
from  the  narrow  angle  of  his  immediate  personal  interest  He 
should  not  be  reproached  for  this.  It  is  not  surprising  that  a  man 
who  finds  it  hard  and  painful  to  earn  a  living  is  not  able  to  look 
beyond  his  living  conditions.  Thus  it  happens  that  one  meets  with 
surprising  opinions.     I  shall  never  forget  an  old  gondolier  who 
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told  me  about  twenty  years  ago  that  he  longed  for  the  days  of  the 
Austrians,  and  who,  in  answer  to  my  stupified  "Why?"  said  that  in 
the  time  of  the  Austrians  there  were  much  smaller  taxes  to  pay. 
This  did  not  accord  with  the  recollections  which  had  survived  from 
my  reading  of  Silvio  Pellico.  Moreover,  a  great  number  of  expe- 
riences of  the  same  class  have  led  me  to  think  that  general  ideas 
are  seldom  grasped  by  the  populace  without  being  strangely  trans- 
formed in  its  brain,  or  utilized  as  a  pretext  for  the  most  horrible 
excesses.  The  example  that  contemporary  Russia  gives  us  may 
serve  as  an  illustration  of  this  idea. 

Inevitably  ill-understood,  and  inevitably  exaggerated,  doctrines 
do  not  sufifice  by  themselves  for  the  conduct  of  the  affairs  of  the 
world.  They  need  the  companionship  of  a  conservative  element, 
and  this  element  is  nothing  less  than  the  power  of  fact,  which 
imposes  itself  on  the  will  and  represses  the  vagaries  of  the  imagi- 
nation,— of  fact,  which  has  always  played  and  will  always  play  a 
preponderant  part  in  history. 

Fact  means  nothing  but  the  influence  of  force.  Force  is  of  itself 
neither  a  good  nor  an  evil ;  everything  depends  on  the  spirit  in 
which  it  is  used.  Force  may  be  purely  an  element  of  anarchy  and 
destruction;  such  is  the  force  of  Bolshevism  in  Russia,  the  success 
of  which  has  reduced  one  of  the  richest  and  most  powerful  states 
on  earth  to  the  last  degree  of  misery  and  savagery ;  such  also  in  the 
midst  of  states  more  anciently  civilized,  is  that  force  which  is 
employed  in  the  stupid  struggle  of  classes,  whose  only  tendency  is 
to  build,  on  the  ruin  of  all  the  political  fortunes  of  a  few  ambitious 
men. 

Force  is  not  in  itself  a  blessing,  nor  is  it  the  sign  of  the  natural 
endowment  of  superiority.  And  when  the  learned  among  the  Ger- 
mans came  forward  to  tell  us  that  Germany,  being  above  all  others 
the  strong  nation,  and  from  that  very  fact  more  enlightened  than 
all  other  nations  and  superior  to  them,  based  upon  that  superiority 
a  right  to  subject  the  universe  to  its  direction,  we  paid  no  heed  to 
them.  And  it  was  well  for  us  that  we  did  not,  since  we  afterwards 
saw  German  civilization  develop  into  perfidy  and  falsehood,  and 
inaugurkte  on  the  battlefield  the  reign  of  pure  barbarism. 

Nevertheless,  these  examples,  which  we  reluctantly  cite,  do 
not  mean  that  force  has  not  its  part  to  play  in  the  world.  Force 
may  be  united  with  justice;  justice  cannot  dispense  with  force; 
force  when  working  with  justice,  but  not  against  it,  may  even  bring 
about  benefits  which  justice  working  by  itself  alone  will  never 
bring  about.     It  would  be  trivial  to  point  out  that  justice  in  order 
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to  make  itself  respected  has  need  of  the  use  of  force;  it  will  be 
more  interesting  to  note  that  the  action  of  force  may  be  exercised 
side  by  side  with  that  of  justice  and  may  fill  the  gaps  left  by 
justice  in  the  too  numerous  cases  in  which  justice  turns  out  to  be 
powerless.  This  function  of  force  is  but  little  noticed;  it  is  not, 
however,  unknown.  Otherwise  one  could  not  explain  the  fact  that 
force  has  been  put  in  the  list  of  theological  virtues,  and  that 
Michelangelo  has  placed  its  image  in  the  vault  of  the  Sistine  Chapel. 

More  recent  events,  those  of  yesterday,  those  even  of  to-day, 
cast  a  vivid  light  on  this  aspect  of  political  science.  No  treaty  at 
any  epoch  has  been  subjected  to  the  influence  of  theory  to  the 
same  extent  as  the  Treaty  of  Versailles.  At  this  date  it  is  a  matter 
of  public  knowledge  that  the  Treaty  is  no  better  on  this  account. 
Without  stopping  to  discuss  the  principles  which  serve  as  pillars 
to  this  temple,  we  will  restrict  ourselves  to  this  idea,  repeated 
a  hundred  times  by  its  authors,  that  their  desire  was  to  make  a 
just  peace.  Justice,  however,  cannot  fail  to  emerge  from  this 
adventure  in  an  extremely  compromised  condition.  For  it  is  abso- 
lutely clear  that  a  justice  which  accords  to  those  who  have  sacrificed 
themselves  for  it  neither  satisfactions  for  the  present  nor  safe- 
guards for  the  future  can  be  nothing  less  than  a  simple  parody  of 
justice.  Moreover,  this  peace,  though  hardly  made,  since  it  is  still 
incompletely  ratified,  encounters  already  the  worst  ix>ssible  difficul- 
ties in  being  carried  out.  The  days  of  payment  pass  by;  the 
promises  made  are  not  kept.  We  have  on  one  side  the  firm  will 
to  have  an  agreement  carried  out  which,  all  imperfect  as  it  is,  is 
nevertheless  better  than  nothing;  while  at  the  same  time  we  suspect 
on  the  other  side  the  intention  of  eluding  by  the  aid  of  various 
pretexts  and  cleverly  contrived  maneuvers,  the  obligations  which 
they  have  assumed,  until  the  day  shall  come  when  new  power  will 
permit  this  new  scrap  of  paper  to  be  openly  torn  to  pieces. 

In  the  presence  of  this  distracting  situation,  who  would  dare 
affirm  that  the  Treaty  of  Versailles  will  be  carried  out?  It  is  a 
situation  without  precedent.  To  what  must  its  origin  be  ascribed  ? 
To  nothing  less  than  the  lack  of  the  use  of  sufficient  force.  When 
Germany  imposed  upon  us  the  grievous  Treaty  of  Frankfort,  her 
armies  occupied  a  third  part  of  France.  We  carried  out  the  treaty 
even  more  quickly  than  we  had  promised.  The  very  possibility  of 
hesitation  was  forbidden  us.  At  the  moment  when  the  armistice 
was  signed,  all  that  the  Allies  had  to  do  was  to  designate  the  sur- 
render of  the  positions  which  would  assure  them  supremacy  in 
German  territory.    Our  enemies  were  then  no  longer  in  a  position 
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to  refuse  us  anything  whatever.  We  contented  ourselves  on  the 
eleventh  of  November  with  the  phantom  of  an  occupation;  we  can 
measure  to-day  the  extent  of  the  mistake  we  made.  Why  ?  Because 
the  spectacle  of  a  force  confronting  the  Germans  would  have  con- 
vinced them  to  the  last  man  of  the  necessity  of  yielding  instantly 
to  the  conqueror  the  concessions  that  he  demanded.  Then  the 
guilty  would  have  been  found ;  the  stolen  riches  would  have  found 
their  way  back  to  the  dwellings  from  which  they  had  been  taken ; 
the  promised  gold  and  coal  would  have  been  delivered.  Force  has 
a  virtue  which  the  most  eloquent  do  not  possess ;  it  is  the  sign  of 
a  will  sure  of  itself,  and  before  such  a  sign  clever  devices  great 
or  small  no  longer  count. 

Our  negligence,  our  insufficient  understanding  of  things  as  they 
are,  our  puerile  purpose  of  building  a  new  world,  while  paying  no 
heed  either  to  the  interests  of  peoples  or  to  their  sentiments,  have 
S^ven  to  our  enemies  an  unexpected  advantage.  These  are  the 
things  that  allow  them  to  keep  on  with  war.  To  be  sure,  it  is  no 
longer  a  war  of  arms.  Their  arms  are  shattered  and  they  have 
not  yet  had  time  to  forge  new  ones.  It  is  war  through  politics, 
but  this  war  has  its  dangers  too.  Its  activities  remain  hidden  from 
us,  but  its  results  stand  clear  to  the  eyes  of  all.  Why  is  no  progress 
made  with  the  most  disquieting  problems  ?  The  war  has  long  since 
ended  and  the  East  remains  plunged  in  limitless  disorder.  The  fate 
of  the  Balkans  is  not  yet  settled ;  we  are  wholly  ignorant  of  the 
impending  destiny  of  the  Ottoman  Empire,  and  the  provinces  of 
this  Empire  that  have  already  been  detached  face  a  future  big 
with  uncertainty.  What  will  become  of  Russia,  and  when  shall  we 
decide  to  remind  her  of  the  responsibilities  she  has  incurred  ?  Other 
examples  might  easily  be  given. 

War  has  ceased,  but  in  reality  peace  has  not  been  made,  and 
the  world  has  not  recovered  the  equilibrium  without  which  it  can 
neither  work  nor  live.  Within  the  boundaries  of  the  principal 
powers  it  is  evident  that  seeds  of  civil  war  are  being  sown  by 
unknown  hands.  What  kind  of  peace  is  this  which  knows  not  one 
untroubled  day? 

The  great  cause  of  this  state  of  things  is,  of  course,  the  chimeri- 
cal spirit  which,  unfortunately  for  the  world,  presided  at  the 
preparation  of  this  strange  treaty  of  peace.  The  arbiters  of  the 
fate  of  the  conquered  peoples  thought  that  they  could  turn  up  their 
noses  at  the  real  safeguards  with  which  it  had  been  customary  to 
fortify  treaties  of  this  class,  putting  their  confidence  in  contrivances 
of  the  imagination,  the  flagrant  inanity  of  which  already  appears. 
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Imperial  Germany  was  warlike;  it  was  decreed  that  democratic 
Germany  should  be  pacific.  It  was  a  gross  mistake,  but  the  con- 
querors perceived  it  only  after  they  had  forsaken  the  substance 
for  the  shadow. 

Let  us  return  to  our  original  idea.  What  is  lacking  in  the 
politics  of  the  present  day  is  a  judicious  use  of  force.  Not  a  day 
passes  which  does  not  add  something  to  the  demonstration  of  the 
idea  that,  in  the  critical  circumstances  through  which  the  world  is 
passing,  no  good  can  be  expected  without  a  reasonable  and  just 
use  of  force.  But  why  waste  time  in  proving  the  obvious?  Since 
I  took  up  my  pen  in  answer  to  the  invitation  of  Columbia  Univer- 
sity, have  not  the  facts  themselves  undertaken  to  justify  my 
doctrines?  Only  yesterday  the  press  informed  us  that  France  was 
obliged  to  have  recourse  to  force  to  obtain  from  Germany  the 
execution  of  her  promises.  This  is  only  a  beginning,  and  the 
Germans  are  not  the  only  ones  who  are  awaiting  this  final  method 
of  producing  conviction.  Let  no  one  think  that  the  distracting 
Russian  question  and  the  almost  desperate  problem  raised  by  the 
future  of  the  Ottoman  Empire  can  be  solved  without  having 
recourse  to  the  pure  authority  of  force.  In  reality,  the  whole 
future  of  civilization  rests  at  this  moment  on  a  judicious  use  of 
force,  and  the  world  has  only  the  choice  between  preserving  itself 
by  means  of  a  firm  and  constant  use  of  force  guided  by  reason, 
and  foundering  amid  the  convulsions  of  anarchy  and  of  pure 
violence. 

Political  life,  like  physical  life,  has  its  laws  that  cannot  be 
transgressed  without  danger  of  death.  It  is  through  having  for- 
gotten that  political  science  cannot  dispense  with  the  aid  of  material 
force  that  the  authors  of  the  Treaty  of  Versailles  have  done  a 
futile  piece  of  work  which  is  powerless  to  give  the  benefit  of  peace 
to  exhausted  Europe. 

A.    PiLLET 

Paris,  France 
February,  1920 


THE  RIGHT  OF  THE  REMITTER  OF  A  BILL 

OR   NOTE^ 

It  is  the  common  run  of  business  in  North  America  and  the 
British  Isles,  and  doubtless  in  Europe  and  the  Europeanized  parts 
of  the  world,  for  transactions  in  which  negotiable  bills  of  exchange, 
checks  or  promissory  notes  appear,  to  be  so  conducted  that  a  third 
person,  neither  payee  nor  obligor,  has  the  writing  in  his  hands 
during  at  least  part  of  the  interval  between  the  affixing  of  the 
signature  of  the  drawer,  maker,  acceptor  or  irregular  indorser  and 
the  receipt    by    the    payee    of    the    writing.     So  habitual  is  this 
mode  of  business  that  it  rarely  attracts  attention.     \'ery  often  the 
third  person  is  one  who  was  directed  to  draft  the  writing  and  sign 
it  in  the  name  of  the  obligor,  or  one  to  whom  it  was  intrusted  with 
qualified  or  unqualified  directions  to  pass  it  on  to  the  payee  for  the 
obligor.     Less  often  the  third  j^erson  has  received  the  writing  for 
safe  keeping  for  the  obligor,  or  received  it  agreeing  conditionally 
or  unconditionally  to  hold  it  for  the  payee.    Specifically,  a  corporate 
officer  or  partner  remains  in  control  of  the  paper  on  which  he 
has  written  a  bill  or  note  and  signed  with  authority  the  corporate 
or  firm  name.     A  clerk  is  intrusted  with  a  check  to  pay  a  debt 
of  his  employer  to  the  payee,  or  to  pay   for  goods  upon  their 
delivery  by  the  payee.    A  note  which  has  been  irregularly  indorsed 
for  the  accommodation  of  the  maker  is  in  the  hands  of  the  indorser 
to  secure  its  discount  by  the  payee  for  the  benefit  of  the  accom- 
modated maker.     A  bank  receives  a  note  payable  to  the  vendor 
of  land  to  be  held  for  him  and  delivered  upon  his  tender  of  the 
deed. 

Very  common  is  the  acquisition  of  the  writing  by  the  third 
person  as  purchaser  or  borrower  with  the  qualified  or  unqualified 
assent  of  the  drawer,  maker,  acceptor  or  irregular  indorser  that  it 
may  be  used  by  the  former  for  his  own  benefit.  For  example,  a 
debtor  buys  a  bank  draft  or  foreign  bill  payable  to  his  creditor 
with  a  view  to  remitting  it  to  him.     A  creditor  takes  from  his 


'For  quite  a  different  view  of   some  of   the  matters  discussed  in  this 
article,  see  A.  M.  Hamilton   (1912)  24  Juridical  Rev.  41. 
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debtor  a  note  made  at  the  former's  request  payable  to  a  bank  at 
which  the  creditor  expects  to  discount  it  or  pledge  it  as  collateral. 
A  note  signed  by  an  accommodating  co-maker  or  irregular  indorser, 
designating  as  payee  the  bank  at  which  the  accommodated  maker 
intends  to  discount  it,  is  in  the  hands  of  the  latter.  A  bank  under 
a  letter  of  credit  issued  at  the  instance  of  its  foreign  correspondent 
advances  money  to  an  exporter  upon  a  bill  drawn  by  him  payable 
to  the  foreign  correspondent. 

Sometimes  a  writing  in  the  form  of  a  bill,  note  or  check  payable 
to  order  is  in  the  hands  of  a  third  person  who  has  stolen  it  from  the 
maker  or  drawer,  or  has  forged  the  maker's  or  drawer's  signature, 
or  signed  it  without  authority  or  has  altered  it  after  it  has  come 
within  his  control.  Sometimes  the  writing  and  signing  of  the 
paper  is  induced  by  the  representation  that  it  is  of  a  wholly 
different  content,  or  by  other  misrepresentation  or  by  duress. 
Again,  the  third  person  may  have  received  the  writing  in  one  of 
the  prohibited  undertakings  for  profit,  e.  g.,  gambling  or  usurious 
lending.  But  most  of  these  cases,  unlike  those  already  noticed,  are 
infrequent  and  from  a  businessman's  standpoint  pathological. 
They  do  not,  however,  by  any  means  exhaust  the  pathology  of 
transactions  in  which  a  third  person  intervenes  between  obligor 
and  payee.  However  normal  and  regular  the  transaction  may  be 
in  inception,  there  are  many  opportunities  for  deviation  from  the 
regular  course  of  business  open  to  those  easily  turned  from  the 
well  worn  paths  of  gain. 

Then,  too,  the  unexpected  may  happen  and  the  third  person 
may  choose  not  to  put  the  writing  in  the  hands  of  the  person 
designated  as  payee,  or  he  may  refuse  to  receive  it,  thus  leaving 
it  upon  the  hands  of  the  third  person. 


Ci,AiM  OF  Third  Person  Against  Drawer,  Maker,  Acceptor 
OR  Irregular  Indorser 

In  the  event  of  such  a  choice  or  refusal,  if  the  third  person 
is  agent,  bailee,  or  bailiff  for  the  signer  of  the  writing,  or  a  deposit- 
ary in  escrow,  i.  e.,  if  the  transaction  is  one  of  those  enumerated 
in  the  first  paragraph,  Anglo-American  law  makers  have  not 
granted,  and  should  not  be  expected  to  grant,  the  third  person  a 
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claim  against  the  drawer,  maker,  acceptor,  or  irregular  indorser, 
correlated  in  content  with  the  promise  to  the  payee  expressed  in 
the  note  or  acceptance,  or  with  the  standard  obligation  of  drawer 
or  indorser.  .  Use  and  wont  would  lead  business  men  to  expect 
under  such  circumstances  the  return  of  the  writing  or  its  destruc- 
tion, and  therefore  to  regard  the  expected  conduct  as  dictated  not 
only  by  fairness  and  justice,  but  even,  perhaps,  as  actually  agreed 
to  by  the  persons  concerned.  The  psychological  processes  of  the 
law  makers  are  the  same,  and  their  conscious  policy  is  to  sanction 
business  standards  of  conduct,  if  there  be  no  supervening  special 
policy.  Argument  by  analogy,  if  it  were  resorted  to,  would  also 
lead  to  the  same  judgment.  If  the  agent,  bailee,  bailiff,  or  deposi- 
tary were  himself  named  as  the  payee,  absence  of  consideration 
and  the  negation,  implicit  in  the  context,  of  the  requisite  "inten- 
tion", would  be  given  as  the  sufficient  reasons  for  not  allowing 
him  a  claim.  They  are  quite  as  sufficient  in  the  case  of  the  third 
person.  Further,  one  is  not  prepared  today  for  such  primitive 
formalism  as  the  creation  of  a  claim  against  the  principal  or  bailor, 
the  enforcement  of  which  would  necessitate  the  creation  of  a  duty 
on  the  part  of  the  third  person  to  account  to  the  principal  or  bailor. 

Certainly  if  the  third  person  is  thief,  forger,  misrepresenter,  or 
other  malefactor  who  has  not  succeeded  in  foisting  the  writing  on 
the  payee,  his  demand  for  a  claim  against  the  persons  whose  names 
are  signed  is  less  likely  to  be  granted  than  that  of  the  agent  or 
bailee.  For  not  only  are  the  analogical  reasons  against  the  latter's 
claim  equally  available,  but  the  case  is  a  typical  one  for  the  applica- 
tion of  the  accepted  legal  therapeutic  for  such  misconduct,  viz., 
the  at  least  partial  frustration  of  the  motivating  desire  of  the  wrong- 
doer by  refusing  to  grant  him  the  claim  normally  granted  in  the 
kind  of  transaction  of  which  he  sought  to  create  a  semblance. 

The  most  interesting  case  is  that  of  the  remitter,  one  who  has 
purchased  or  borrowed  an  order  bill  or  note  payable  to  another 
with  the  assent  of  the  drawer,  maker,  acceptor  or  irregular 
indorser  that  the  remitter  may  use  it  for  his  own  benefit.  The 
payee  refuses  to  accept  the  writing,  or  for  some  or  no  reason  the 
remitter  does  not  deliver  it  to  him.  Here  indubitably  the  remitter, 
if  a  purchaser,  has  been  allowed  a  claim  against  the  drawer,  maker, 
acceptor  or  irregular  indorser  of  the  instrument,  co-exten- 
sive with  the  claim  he  would  have  were  he  himself  designated 
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as  the  payee  ;^  if  a  borrower  he  has  none.^  The  argument  from 
use  and  wont  is  not  available  to  explain  the  grant  to  the  purchasing 
remitter  of  his  claim  against  the  obligor.  It  is  probably  the  fact 
that  in  nine  cases  out  of  ten  a  bank  which  has  sold  to  a  remitter  its 
draft,  certificate  of  deposit,  domestic  or  foreign  bill  payable  to 
another,  has  paid  the  face  of  the  instrument  to  the  remitter  if  he 
has  chosen  to  return  it  at  maturity  instead  of  passing  it  to  the 
payee.  So  also  of  the  debtor  or  exporter  who  has  delivered  in  pay- 
ment or  sold  his  note  or  bill  to  a  remitter.  But  it  is  believed  that 
instances  of  this  kind  are  extremely  uncommon.  The  explanation 
is  rather  that  the  distinction  between  a  purchasing  remitter  and  a 
payee  has  been  deemed  purely  formal.  In  exchange  for  the  con- 
sideration paid,  the  drawer,  maker,  acceptor  or  irregular  indorser 
expected  to  be  responsible  for  the  payment  of  the  amount  stated 
in  the  writing  at  the  indicated  time  and  place  upon  the  usual  condi- 
tions.    Since,  however,  the  instrument  was  in  form  negotiable  it 

'Planters'  Bank  v.  Blair  (1843)  4  Ala.  613;  Spurrier  v.  Briggs  (1861) 
17  Ind.  529;  Rhyan  v.  Dunnigan  (1881)  76  Ind.  178;  Meeker  v.  Shanks 
(1887)  112  Ind.  207,  13  N.  E.  712;  Ward  v.  Northern  Bank  (Ky.  1853)  14 
B.  Mon.  351;  Rogge  v.  Cassidy  (1888)  10  Ky.  L.  Rep.  396,  s.  c.  (1890) 
12  Ky.  L.  Rep.  54,  13  S.  W.  716,  semble;   Lime  Rock  Bank  v.   Macomber 

(1849)  29  Me.  564;  Chase  v.  Hathorn  (1873)  61  Me.  505;  Commercial 
Bank  v.  Claiborne  (1840)  6  Miss.  301  ;  Graves  v.  Mississippi  &  Ala.  R.  R. 
(1842)  7  Miss.  548;  Trible  v.  Bank  of  Grenada  (1844)  10  Miss.  523;  Suth- 
erland State  Bank  v.  Dial  (1919)  103  Neb.  136.  170  N.  W.  666;  Clinton 
Bank  v.  Neil  (r847)  16  Ohio  282,  293,  semble;  Re  Assignment  of  Pendle- 
ton Hardware  Co.  (1893)  24  Ore.  330,  33  Pac.  544;  Famworth  v.  Sweet 
(1830)  5  N.  H.  267;  Elliot  v.  Abbot  (1842)   12  N.  H.  549;  Cross  v.  Rowe 

(1850)  22  N.  H.  77;  Hunt  v.  Aldrich  (1853)  27  N.  H.  31:  Bank  of  New- 
bury V.  Rand  (1859)  38  N.  H.  166;  Rogers  v.  Sipley  (1871)  35  N.  J.  L. 
86,  semble;  Bank  of  Chenango  v.  Hyde  (1825)  4  Cowen  (N.  Y.)  567; 
Bank  of  Rutland  v.  Buck  (1830)  5  Wend.  (N.  Y.)  66,  semble;  Utica 
Bank  v.  Ganson  (1833)  10  Wend.  (N.  Y.)  314;  Barrick  v.  Austin  (1855) 
21  Barb.  (N.  Y.)  241;  Eck  v.  Schuermeyer  (Tex.  Civ.  App.  1895)  29  S. 
W.  241 ;  Bull  V.  Latimer  (T€x.  Civ.  App.  1904)  80  S.  W.  252. 

Contra,  First  Nat'l.  Bank  v.  Strang  (1874)  72  111.  559,  semble;  Rey- 
nolds V.  Moshier  (1887)  24  111.  App.  471.  See  Digan  v.  Mandle  (1907) 
167  Ind.  586,  79  N.  E.  899;  Skowhegan  Bank  v.  Baker  (1853)  36  Me.  154; 
Granite  Bank  v.  Ellis  (1857)  43  Me.  367;  (1919)  28  Yale  Law  Journal 
695.     See  also  Telford  v.  Patton  (1892)   144  111.  611,  33  N.  E.  1119. 

The  procedure  by  which  the  remitter  enforces  his  claim  is  of  no  con- 
sequence. Whether  he  sues  in  his  own  name  or  in  the  name  of  the  payee 
and  whether  he  may  use  the  payee's  name  without  the  aid  of  a  court 
of  equity  or  must  secure  an  injunction,  in  any  event  as  a  matter  of  sub- 
stantive law,  the  remitter  has  a  claim  upon  the  instrument. 

'Russell  V.  Ballard  (Ky.  1855)  16  B.  Mon.  201 ;  Adams  Bank  v.  Jones 
(1835)  33  Mass.  574;  Prescott  v.  Brinsley  (1850)  60  Mass.  233;  Respass 
V.  Latham  (N.  C.  1852)  Busbee  138;  Dewey  v.  Cochran  (N.  C.  1856)  4 
Jones  184;  Weymann  v.  Perr>'  (1894)  42  S.  C.  415.  Professor  James  Barr 
Ames  was  misled  by  the  dicta  in  some  of  these  cases  into  stating  that  the 
purchasing  remitter  of  a  bill  or  note  has  no  claim  upon  it.  Ames,  Cases 
on  Bills  and  Notes,  Vol.  I,  p.  135;  Vol.  II,  p.  834. 
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cannot  be  supposed  that  the  obligor  necessarily  expected  to  pay  it 
to  the  payee  or  cared  to  whom  he  paid  provided  only  the  payment 
discharged  his  duty  and  liability.  The  transaction  was  undoubtedly 
viewed  as  one  for  the  remitter's  benefit.  There  was  no  thought 
of  controlling  his  disposition  of  the  instrument.  Nothing  but  the 
remitter's  confident  expectation  of  passing  the  instrument  to  the 
payee  led  to  its  being  drawn  to  the  order  of  the  payee  rather  than 
to  the  remitter.  Consequently,  so  runs  judicial  reasoning,  the 
drawer,  maker,  acceptor  or  irregular  indorser  should  be  obligated 
to  the  remitter  in  accordance  with  the  terms  of  the  instrument. 

Is  not  the  remitter's  claim  equitable?  No,  his  remedy  is 
assumpsit.  Surely  equitable  in  origin?  There  is  no  hint  of  it  in 
the  books.  Is  it  not  merely  a  quasi-contractual  claim  for  resti- 
tution of  the  consideration?  No.  It  is  for  the  payment  of  the 
face  of  the  instrument  at  the  time  and  place  of  payment ;  the 
action  is  assumpsit  on  the  instrument.  But  is  not  the  claim  really 
quasi-contractual :  have  not  the  courts  in  attempting  to  give  resti- 
tution simply  slipped  into  error  as  to  the  measure  of  recovery? 
No  trace  of  this  slip  marks  the  opinions  which  are  unusually 
realistic. 

If  the  remitter's  claim  is  the  result  of  regarding  the  designa- 
tion as  payee  of  one  other  than  the  remitter  as  a  convenient  infor- 
mality then  doubtless  a  perfect  correlation  between  the  curve  of  the 
remitter's  claim  and  that  of  the  payee's  is  to  be  expected.  The 
borrowing  remitter  will  fail  as  does  the  accommodated  payee.  The 
remitter  who  has  obtained  the  writing  by  deceit  or  under  other 
circumstances  which  would  deprive  the  payee  of  his  claim,  may 
not  charge  the  maker,  drawer,  acceptor  or  irregular  indorser. 
Returning  to  the  case  of  the  agent,  bailee,  bailiff  or  depositary, 
and  of  the  thief,  forger  or  other  malefactor,  who  in  conformity 
with  usage  have  not  been  called  remitters,  we  may  generalize 
more  widely.  A  third  person,  obtaining  from  the  obligor  an  order 
bill  or  note  payable  to  another,  has  no  claim  against  the  maker, 
drawer,  acceptor  or  irregular  indorser,  unless  the  third  person 
would  be  vested  with  a  claim  if  he  himself  were  designated  as 
payee. 

The  Bills  of  Exchange  Act,  1882,  the  other  statutes  in  force 
in  the  British  Empire  copied  from  it,  and  the  Negotiable  Instru- 
ments Law  do  not  speak  to  the  claim  of  the  remitter  or  other  third 
person.  This  is  not  surprising  for  only  incidentally  do  they  speak 
even  to  the  claim  of  the  payee  against  the  drawer,  maker,  acceptor 
or  indorser.    The  approach  of  these  statutes  is  from  the  standnoint 
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of  the  innocent  purchaser  and  their  statements  therefore  are 
directed  toward  defining  the  power  of  the  payee  or  holder  to  sub- 
ject the  signer  to  a  duty  where  he  owed  none  rather  than  the  duty 
of  the  signer  to  the  payee,  i.  e.,  the  payee's  correlative  claim. 
Thus  Sections  60-62  and  66  of  the  Negotiable  Instruments  Law 
which  contain  the  generalized  statements  of  the  duty  of  maker, 
drawer,  acceptor  and  indorser,  are  broad  enough  to  include  a  duty 
to  the  payee  as  well  as  to  the  holders ;  but  obviously  they  do  not 
purport  to  describe  the  person  to  whom  the  duty  is  owed,  any 
more  than  they  purport  to  state  the  facts  upon  the  existence  of 
which  the  duty  depends.  They  leave  it  to  other  sections  to  deter- 
mine to  whom  the  duty  is  owed  and  under  what  circumstances  it 
is  imposed.  Those  sections  in  turn  dispose  of  the  matter  by  defin- 
ing the  power  of  the  payee  or  other  holder  to  cause  a  duty  to  arise 
in  favor  of  a  holder  in  due  course.  But  the  framework  and  struc- 
ture of  these  statutes  provide  no  place  for  the  treatment  of  the 
payee's  claim,  which  appears  to  be  regarded  as  a  matter  of  the 
law  of  contracts.  It  is  casus  ofnisstis.  So  also,  of  course,  is  the 
claim  of  the  remitter  or  other  third  person,  which  it  is  judged 
therefore  will  be  granted  or  denied  on  the  same  terms  as  before 
the  statutes. 

It  is  true  that  "men  most  easily  believe  that  which  they  wish" 
and  that  reason  is  usually  the  slave  of  desire,  even  in  statutory 
construction;  yet  the  judgment  expressed  is  not  shaken.  The 
many  cases  decided  before  the  Act  as  well  as  the  writer's  intro- 
spection indicate  that  minds  saturated  with  the  preconceptions 
underlying  the  common  law,  desire  the  purchasing  remitter  to 
recover  the  face  value  of  the  instrument,  and  the  accommodated 
remitter  to  recover  nothing.  In  the  second  place,  we  may  justly 
count  on  the  judicial  law  maker's  jealousy  of  his  legislative  com- 
petitors to  motivate  a  construction  of  the  statutes,  not  disturbing 
the  correlation  between  cases  for  the  claim  of  the  third  person  and 
cases  for  the  claim  of  the  payee,  which,  it  has  been  concluded, 
obtained  before  these  statutes. 

Power  of  Third  Person  to  Invest  the  Payee  or  Another 
WITH  A  Claim  against  Maker,  Drawer,  Acceptor  or 
Irregular  Indorser 

Commonly  the  intervening  third  person  puts  the  writing  in  the 
hands  of  the  payee  and  no  question  of  the  third  person's  claim 
against  the  maker,  drawer,  acceptor  or  irregular  indorser  arises. 
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If  an  agent  purporting  to  act  for  his  principal  and  acting  in  pur- 
suance of  his  directions,  hands  the  writing  to  the  payee  as  his 
and  for  a  consideration,  if  the  depositary  perform  the  escrow 
agreement  by  giving  the  writing  to  the  payee  by  or  for  whom  a 
consideration  is  paid,  if  the  borrowing  remitter  remit  the  writing 
to  the  payee  in  accordance  with  his  agreement  with  the  accommo- 
dating signer,  if  the  purchasing  remitter  remit  the  writing  to  the 
payee,  then  in  each  of  these  cases  the  payee  is  invested  with  a 
claim  against  the  maker,  drawer,  acceptor  or  irregular  indorser. 
The  case  of  the  agent  is  the  familiar  one  in  which  the  reliance  of 
the  payee,  the  existence  of  a  consideration,  and  the  causal  con- 
nection of  his  principal's  directions  with  the  representation  made 
and  assurance  communicated  by  the  agent,  are  alleged  as  the  suffi- 
cient reasons  and  disclose  the  motive,  for  realizing  at  the  prin- 
cipal's expense,  the  payee's  belief  in  the  representation  and 
expectation  of  performance  of  the  assurance.  The  same  reasoning 
and  motives  appear  in  support  of  the  claim  of  the  payee  who 
receives  the  writing  from  the  bailifT,  depositary  or  borrowing 
remitter.  Although  the  same  reasoning  is  used  to  explain  the 
claim  of  the  payee,  it  does  not  mean  that  those  cases  are  other- 
wise alike,  e.  g.,  in  respect  of  the  scope  of  the  remitter's  power, 
or  his  duty  to  or  immunity  against  the  accommodating  party. 
Stated  analytically,  the  agent,  balifT,  depositary,  and  borrowing 
remitter,  although  having  no  claim  against  the  maker,  drawer, 
acceptor  or  irregular  indorser,  are  granted  powers  to  invest  the 
payee  with  a  claim  against  them. 

.This  more  or  less  persistent  will,  or  policy,  to  compel  the 
fulfillment  of  expectations  aroused  in  common  business  dealings 
at  the  expense  of  the  person  making,  or  regarded  as  responsible 
for,  the  promises  arousing  them,  seems  at  first  thought  also  the 
explanation  of  the  granting  of  the  claim  to  the  payee  to  whom 
the  bill  or  note  is  remitted  by  the  purchasing  remitter.  But 
really  this  explanation  is  quite  subsidiary.  Unlike  the  agent, 
depositary  or  borrowing  remitter,  the  purchasing  remitter  himself 
has  a  claim  again.st  the  maker,  drawer,  acceptor  or  irregular 
indorser.  It  is  a  "chose  in  action",  "property" ;  consequently 
alienable.*     Analogical  reasoning,  the  principle  of  simplicity,  the 

*Walter  Wheeler  Cook,  The  Alienability  of  Choses  in  Action  '(1916)  29 
Harvard  Law  Rev.  816,  (1917)  30  harvard  Law  Rev.  449.-  See  Samuel 
Williston,  Is  the  Right  of  an  Assignee  of  a  Chose  in  Action  Legal  or 
Equitable?  (1916)  30  Harvard  Law  Rev.  97;  The  Word  "Equitable"  and 
its  Application  to  the  Assignment  of  Choses  in  Action  (1918)  31  Harvard 
Law  Rev.  822. 
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obvious  justice  of  what  men  want  and  commonly  do,  in  short  all 
the  sufficient  reasons  for  the  alienability  of  other  choses  in  action, 
have  served  the  purpose  of  giving  the  purchasing  remitter,  in 
addition  to  his  claim,  a  power  to  alien  it.'* 

It  might  be  concluded  that  the  scope  of  the  purchasing  remit- 
ter's power  is  coextensive  with  the  power  of  the  owner  of  a  chose 
in  action;  and  that  the  scope  of  the  power  of  the  agent,  depositary 
or  borrowing  remitter  is  correlated  first  with  the  directions  or 
agreement  under  which  he  received  the  writing  from  the  signer, 
and  secondly  with  the  appearance  created  and  relied  on  when  the 
writing  was  given  to  the  payee.  Does  such  a  generalization 
accurately  describe  the  scope  of  the  third  person's  power  under 
all  circumstances?  Unfortunately  agents,  depositaries  and  bor- 
rowing remitters  in  disposing  of  the  writing  to  the  payee  do  not 
always  act  in  conformity  with  the  agreement  under  which  they 
received  it  from  the  maker,  drawer,  acceptor  or  irregular  indorser. 
The  agent  or  depositary  may  discount  the  writing  as  his  own  with 
the  payee,  or  the  accommodated  remitter  may  divert  it,  e.  g.,  by 
discounting  it  instead  of  using  it  for  renewal.  If  the  third  person 
be  a  purchasing  remitter  he  may  have  procured  the  writing  by 
misrepresentation,  duress,  in  an  illegal  transaction,  the  promised 
consideration  may  not  have  been  given,  or  the  writing  may  have 
been  paid  or  altered,  yet  he  may  sell  it  to  the  innocent  payee.  A 
bailee  of  the  writing  may  use  it  to  pay  his  debt  to  the  payee.  A 
thief  or  forger  of  the  writing  may  successfully  fulfill  his  purpose 
of  disposing  of  it  to  the  payee  for  value.  In  none  of  these  situa- 
tions would  the  innocent  payee  for  value  be  protected  if  the  scope 
of  the  purchasing  remitter's  power  were  no  greater  than  that  of 
the  owner  of  an  apparently  but  not  actually  existing  chose  in  action, 
or  if  the  scope  of  the  power  of  other  third  person  were  correlated 
with  the  agreement  under  which  he  received  the  writing  from  the 
signer. 

As  has  been  stated,  for  one  to  purchase  or  take  in  payment 
from  the  maker,  drawer  or  acceptor,  a  writing  in  the  form  of 
a  negotiable  note,  certificate  of  deposit,  foreign  or  domestic  bill 
of  exchange  or  bank  draft,  payable  to  a  person  to  whom  the 
purchaser  expects  to  pay  or  sell  it,  is  the  common  run  of  business. 
The  approach  of  a  third  person  with  a  writing  of  one  of  these 

'Planters'  Bank  v.  Blair  (1843)  4  Ala.  613;  Meeker  v.  Shanks  (1887) 
'112  Ind.  207,  13  N.  E.  712;  Ward  v.  Northern  Bank  (Ky.  1853)  14  B.  Mon. 
351;  Graves  v.  Mississippi  &  Ala.  R.  R.  (1842)  7  Miss.  548;  Trible  v. 
Bank  of  Grenada  (1844)  10  Miss.  523.  See  Rogers  v.  Sipley  (1871)  35 
N.  J.  L.  86. 
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classes  representing  himself  as  owner  indicates  or  suggests  to 
a  sophisticated  payee  or  interested  stranger  nothing  but  the  regular 
course  of  business  between  maker  and  remitter.  If  the  payee  hesi- 
tates to  part  with  his  property  in  exchange  for  the  writing  his 
doubts  are  concerning  the  advisability  of  receiving  negotiable 
securities  of  any  kind,  or  concerning  the  solvency  of  the  signers  or 
the  personal  integrity  of  the  remitter.  These  doubts  would  not  be 
aggravated  by  the  fact  that  he  himself  was  designated  as  payee. 
In  short,  the  reactions  of  the  business  man  under  the  stimulus  of 
the  possession  of  the  third  person  are  the  same  as  under  the 
stimulus  of  one  named  as  payee  offering  an  instrument  in  payment 
or  for  discount. 

The  appearance  of  being  a  purchasing  remitter  with  an  alien- 
able claim  against  the  signers  of  the  writing  may  be  quite  as 
successfully  created  by  any  third  person  with  the  writing  in  his 
hands,  whether  he  be  agent,  bailee,  bailiff,  borrowing  remitter, 
thief,  forger,  or  a  purchaser  who  has  secured  the  writing  through 
fraud  or  duress.  The  ap|>earance  to  the  payee  in  no  way  depends 
upon  the  factual  or  legal  relations  between  the  third  person  and 
the  signer.  This  independence  of  appearance  and  fact  also  charac- 
terizes the  transfer  of  a  bill  or  note  from  the  named  payee,  indorsee 
or  bearer  to  another ;  and  of  course  the  non-existence  of  a  legal 
claim  in  the  payee  does  not  affect  the  appearance  he  creates. 
Furthermore  the  same  forbidden  modes  of  acquiring  the  signed 
writing  of  another,  i.  e.,  fraud,  duress,  theft,  etc.,  are  available 
and  availed  of  alike  by  the  wrongdoer  who  names  the  prospective 
victim  as  payee,  and  one  who  names  himself. 

It  is  not  surprising  therefore  that  Anglo-American  law  makers 
have  approached  the  problem  of  the  scope  of  the  power  of  the 
third  person  who  has  no  claim  against  the  signer  to  subject  him 
to  a  duty  to  an  innocent  payee  for  value  in  the  same  way  as  the 
problem  of  the  payee's  power  to  obligate  the  signer  to  a  holder 
in  due  course.  The  use  and  wont  of  business  is  to  acquire  by 
purchase  or  in  payment  certain  classes  of  bills  and  notes  payable 
to  persons  other  than  the  purchaser  with  a  view  to  his  employing 
them  as  media  of  payment  or  exchange  in  prospective  dealings 
with  the  payee  named.  Use  and  wont  is  for  payees  to  receive  such 
instruments  in  the  regular  course  of  business,  relying  upon  the 
"ownership"  of  the  third  person  and  his  power  of  alienation. 
Use  and  wont  establish  the  convenience  and  desirability  of  the 
practice.     If   in  the   exceptional   case,   v.-here  the   appearance   of 
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ownership  is  false,  the  innocent  payee  for  value  is  not  protected, 
this  convenient  and  desirable  practice  can  be  less  safely  used,  and 
will  therefore  be  less  serviceable.  The  protection  of  the  payee  must 
not  be  at  the  expense  of  the  community's  public  treasury  notwith- 
standing the  indispensable  service  of  trade  and  commerce  to  the 
community,  for  after  all  we  are  not  all  business  men ;  and  in 
any  event  the  unfortunate  entrepreneur  of  trade  who  is  mulcted 
is  the  "natural"  conduit  for  passing  on  and  equitably  distributing 
the  loss.  Partly  for  this  reason,  partly  because  of  his  conscious 
intervention  in  the  chain  of  causation  leading  to  the  deception  of 
the  innocent  payee,  and  partly  because  no  other  person  of  sub- 
stance attracts  attention,  the  expectation  of  the  payee  aroused  by 
the  third  person's  appearance  is  realized  at  the  expense  of  the 
maker,  drawer,  acceptor  or  irregular  indorser.  Judicial  reasoning 
then  fortifies  its  conclusions  by  analogy.  Since,  in  view  of  business 
practice,  the  distinction  between  the  apparently  owning  remitter 
and  the  apparently  owning  payee  is  only  formal,  the  rule  protect- 
ing holders  in  due  course  should  also  be  applied  to  innocent  -payees 
for  value.  The  result  is  that  the  third  person  who  holds  himself 
out  as  a  purchasing  remitter  of  almost  any  kind  of  bill  or  note,  is 
granted  a  power  to  subject  the  signer  to  an  obligation  to  the 
innocent  payee  for  value,  whether  the  third  person  be  defaulting 
agent,®  bailee,  or  bailiff,  diverting  borrowing  remitter,''  or  one 
who  has  no  claim  upon  it  by  reason  of  no  consideration,^  failure 

•See  Bjorgo  v.  First  Nat'l.  Bank  (1914)  127  Minn.  105,  149  N.  W.  3, 
s.  c.  (1916)  132  Minn.  273,  156  N.  W.  277;  American  Exchange  Nat'l. 
Bank  v.  Ulm  (1898)  21  Mont.  440,  54  Pac.  563. 

^Even  a  borrowing  remitter  who  appears  to  the  payee  in  his  authentic 
character  has  been  granted  a  power  to  obligate  the  accommodating  maker, 
etc.,  to  an  innocent  payee  for  value  notwithstanding  his  transfer  to  the 
payee  was  in  breach  of  the  collateral  agreement  under  which  he  received 
the  instrument.  Ex  parte  Goldberg  (1914)  191  Ala.  356,  67  So.  839; 
Tischauser  v.  Prentice  (1916)  30  Cal.  App.  699,  159  Pac.  226;  Young  v. 
Ward  (1859)  21  111.  223;  Graham  v.  Rush  (1887)  77,  Iowa  451,  35  N.  W. 
518;  Smith  v.  Moberly  (Ky.  1850)  10  B.  Mon.  266,  senible;  Ward  v. 
Hackett  (1883)  30  Minn.  150,  14  N.  W.  578;  Babcock  v.  Murray  (1894) 
58  Minn.  385,  59  N.  W.  1038;  Jordan  z/.  Jordan  (1882)  7S  Tenn.  124;  Look- 
out Bank  v.  AuU  (1894)  93  Tenn.  645,  27  S.  W.  1014;  Gulf  Live  Stock 
Ins.  Co.  V.  Love  (Tex.  Civ.  App.  1915)  181  S.  W.  766;  Helper  State  Bank 
V.  Jackson  (1916)  48  Utah  430,  160  Pac.  287;  Bank  v.  Goss  (1858)  31  Vt. 
315;  Dixon  v.  Dixon  (1859)  31  Vt.  450.  A  fortiori  an  innocent  payee 
who  has  parted  with  value  should  be  protected  if  the  remitter  appears  to 
be  a  purchasing  remitter. 

^Armstrong  v.  American  Exch.  Bank  (1890)  133  U.  S.  433,  10  Sup. 
Ct.  450. 
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of  consideration,'  conditional  delivery,^"  collateral  agreement,^* 
fraud,^^  duress,^^  etc.  But  the  same  exceptions  qualify  the  power 
as  in  the  case  of  the  power  of  the  payee.  For  example,  a  signer 
who,  notwithstanding  due  care  on  his  part,  has  been  deceived  by 
the  third  person  into  believing  that  the  writing  was  of  a  different 
content  is  under  no  liability.^* 

It  is  apparent  therefore  that  the  scope  of  the  power  of  the 
third  person  varies  with  the  appearance  he  creates  and  that  the 
correlation  observed  to  obtain  between  scope  and  authorization  or 
agreement  in  instances  where  the  third  person  .appears  in  his 
authentic  character  of  agent,  depositary,  or  borrowing  remitter, 
is  not  present  when  he  disguises  himself  as  purchasing  remitter. 

Attention  to  the  appearance  created  by  the  third  person  and 
the  consequently  different  criteria  determining  the  scope  of  his 
power,  explains  a  group  of  decisions  which  seem  to  refute  the 
accuracy  of  the  description  of  the  legal  facts  which  has  been 
given.  It  is  not  business  practice  for  checks  of  individuals  or 
corporations  that  are  not  bankers  or  banks,  to  be  drawn  payable 
to  the  order  of  a  person  other  than  the  purchaser  or  creditor  who 
first  acquires  them  for  value.  Personal  checks  are  not  purchased 
to  be  remitted  to  the  payees.  A  third  person  offering  a  check  to 
the  payee  commonly  is  and  always  offers  the  appearance  of  being 
agent  for  the  drawer.  In  the  common  case  therefore  the  existence 
and  scope  of  the  third  person^s  power  are  determined  by  the  rules 

»Munroe  v.  Bordier  (1849)  8  C.  B.  861;  Poirier  v.  Morris  (1853)  2 
E.  &  B.  89,  22  L.  J.  Q.  B.  313;  Hoffman  &  Co.  v.  Bank  of  Milwaukee 
(1878)  12  Wall.  181,  192,  193,  semble;  Lea  v.  Cassen  (1878)  61  Ala.  312, 
315,  semble;  Cagle  v.  Lane  (1887)  49  Ark.  465.  5  S.  W.  790;  South  Boston 
Iron  Co.  V.  Brown  (1873)  63  Me.  139;  Williams  v.  Whitlock  (1851)  14  Mo. 
552;  Brown  v.  Weldon  (1887)  27  Mo.  App.  251;  Nelson  v.  Cowing  (1844) 
6  Hill  336.  Contra,  Vorce  v.  Rosenberry  (1882)  12  Neb.  448,  11  N.  W. 
879;  Jones  v.  Citizens  State  Bank  (1913)  39  Okla.  393,  135  Pac.  272>.  Cf. 
Puget  de  Bras.  v.  Forbes   (1794)   1  Esp.  117. 

"Brown  v.  Rowan   (1915)   91   Misc.  220,   154  N.  Y.  Supp.   1098. 

"Pierce  v.  Harper  (C.  C.  A.  1918)   249  Fed.  867. 

i2Cagle  V.  Lane  (1887)  49  Ark.  465,  5  S.  W.  790.  Contra,  Bradshaw  v. 
Miner's  Bank  (C.  C.  A.  1897)  81  Fed.  902;  Charlton  Plow  Co.  (1884) 
16  Neb.  374,  20  N.  W.  256;  Bank  of  Gresham  t^.  Walch  (1915)  76  Ore. 
272,  147  Pac.  534.  Even  when  the  third  person  is  and  appears  to  be  a 
borrowing  remitter,  the  innocent  payee  who  parted  with  value  is  pro- 
tected. Ex  parte  Goldberg  (1914)  191  Ala.  356,  67  So.  839;  Davis  Sewing 
Machine  Co.  v.  Buckles  (1878)  89  111.  237;  Craig  v.  Hobbs  (1873)  44  Ind. 
363;  Trezevant  &  Cochran  v.  R.  H.  Powell  &  Co.  (Tex.  Civ.  App. 
1910)   130  S.  W.  234. 

i3See  Fairbanks  v.  Snow  (1887)  145  Mass.  153,  13  N.  E.  596;  Talbot 
V.  Von  Boris   [1911]    1  K.  B.  854,  probably  cases  of  borrowing  remitters. 

"Ltwis  V.  Clay  (1897)  67  L.  J.  Q.  B.  224. 
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applying  to  agents  generally ;  ^^  and  decisions  in  respect  of  checks 
do  not  raise  any  doubt  as  to  the  power  of  one  who  appears  as 
owner  of  remittable  bills  and  notes.  If  the  third  person  happens 
to  be  a  purchaser  of  the  check,  he  is  quite  as  impotent  to  assume 
the  appearance  of  being  a  remitter.  However  insistent  and  truth- 
ful his  representations  their  greatest  effect  will  be  to  make  his 
complex  expression  ambiguous.  Under  such  circumstances  if  a 
reckless  or  naif  payee  should  rely  on  the  third  person's  ownership 
and,  for  example,  accept  the  check  as  a  gift  from  him  or  in 
payment  of  his  debt,  the  drawer  would  be  obligated  to  the  payee. 
But  this  is  because  the  third  person  is  in  fact  a  purchaser  from 
the  drawer,  has  a  claim  against  him,  and  the  third  person  is  simply 
exercising  his  power  of  alienation  which,  as  has  been  seen,  does 
not  depend  upon  appearance,  expectation  and  reliance.  The  case 
is  the  same  in  effect  as  if  a  purchaser  of  a  remittable  bill  or  note 
falsely  stated  that  he  held  it  as  agent  for  the  drawer  or  maker. 
His  power  to  invest  the  payee  with  a  claim  would  be  quite  inde- 
pendent of  appearance.  If,  ho\vever,  the  purchasing  remitter  of 
a  remittable  bill  or  note,  who  has  induced  the  making  of  the 
writing  by  false  representation  or  duress,  etc.,  or  one  who  has 
stolen  such  an  instrument  from  the  signer,  should  represent  himself 
as  agent  in  disposing  of  it  to  the  payee,  the  latter  would  acquire 
no  claim  against  the  drawer  or  maker. ^^  For  the  protection 
accorded  innocent  purchasers  from  those  having  no  claims  depends 

i^Sims  V.  United  States  Trust  Co.  (1886)  103  N.  Y.  472,  9  N.  E.  605; 
Hathaway  v.  County  of  Delaware  (1906)  185  N.  Y.  368,  78  N.  E.  153; 
ApostoloflF  V.  Lew  (1919)  186  App.  Div.  767,  174  N.  Y.  Supp.  828;  Bowles 
Co.  V.  Clark  (1910)  59  Wasli.  336,  109  Pac.  812.  Contra,  Watson  v.  Russell 
(1862)  3  B.  &  S.  ii,  s.  c.  (1864)  5  B.  &  S.  968;  Boston  Steel  &  Iron  Co. 
V.  Steuer  (1903)  183  Mass.  140,  66  N.  E.  646;  National  Investment  etc. 
Co.  V.  Corey  (1916)  222  Mass.  4.53,  111  N.  E.  357;  -Colonial  Fur  Ranching 
Co.  V.  First  Nat'l.  Bank  (1917)  227  Mass.  12,  116  N.  E.  731.  Cf.  Timpson 
V.  Allen  (1896)  149  N.  Y.  513,  44  N.  E.  171.  It  is  believed  that  the 
English  and  Massachusetts  decisions  are  the  result  of  the  courts  over- 
looking the  fact  that  checks  are  not  habitually  remitted.  If  they  were, 
of  course,  the  decisions  would  be  correct.  That  checks  are  occasionally 
sold  by  the  drawer  to  a  third  person  is  of  no  consequence.  See  Eastman 
Kodak  Co.  v.  Bank  (D.  C.  1916)  231  Fed.  320,  for  an  instance. 

"Empire  Trust  Co.  v.  Manhattan  Co.  (1916)  97  Misc.  694,  162  N.  Y. 
Supp.  629,  aff'd.  without  opinion  (1917)  180  App.  Div.  891,  952,  166  N.  Y. 
Supp.  1093.  It  should  bt  noted  that  the  action  is  by  the  payee  against 
the  certifying  bank  and  not  against  the  drawer  of  the  check.  The  remit- 
ting of  a  certification  by  drawer  (third  person)  to  payee  is,  of  course, 
one  of  the  commonest  business  practices.  The  case  has  nothing  to  do 
with  checks  which  have  not  been  certified. 

The  case  has  been  misunderstood,  (1917)  17  Columbia  Law  Rev.  566; 
(1917)  30  Harvard  Law  Rev.  515,  because  it  has  not  been  noticed  that  the 
thief  presented  himself  to  the  payee  as  an  agent  and  not  as  a   remitter. 
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upon  apparent  ownership.  The  same  legal  consequences  would 
follow  in  every  case  of  a  third  person  who  fraudulently  purchased 
a  check  from  the  drawer  and  sold  it  to  the  innocent  payee." 

Very  likely  the  attention  of  the  draftsmen  of  the  Bills  of 
Exchange  Act,  1882,  the  other  statutes  of  the  British  Empire  and 
the  Negotiable  Instruments  Law,  was  not  focused  on  the  power 
of  a  third  person  in  possession  of  an  order  bill  or  note,  not  yet 
delivered  to  the  payee,  to  obligate  the  maker,  drawer,  acceptor  or 
irregular  indorser.^^  Yet  their  language  may  well  contain  a  con- 
trolling definition.  This  is  rather  to  be  expected  for,  as  has  been 
noted,  the  statutes  are  directed  toward  the  protection  of  innocent 
purchasers.  The  Negotiable  Instruments  Law  will  serve  as  a 
specimen.  Under  §  57  "A  holder  in  due  course  holds  the  instru- 
ment free  from  any  defects  of  title  of  prior  parties,  and  free,  from 
defenses  available  to  prior  parties  among  themselves.  .  .  ."  By 
§  52  "A  holder  in  due  course  is  a  holder^^  who  has  taken  the  instru- 
ment under"  specified  conditions.  By  §  191  "Unless  the  context 
othervyise  requires  .  .  .  'Holder'  means  the  payee  or 
indorsee  ...  in  possession."  Then  a  holder  in  due  course 
is  a  payee  or  indorsee  who  has  taken  the  instrument  under  the 
specified  conditions  unless  the  conditions  of  §  52  require  that 
"holder"  be  restricted  to  indorsee.  The  fourth  condition  is  "That 
at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  in  the  title  of  the  person  negotiating 
it."  Is  an  instrument  "negotiated"  within  the  meaning  of  the 
statute  when  it  is  transferred  by  the  intervening  third  person  to 
the  payee?  By  §  30  "An  instrument  is  negotiated  when  it  is  trans- 
ferred from  one  person  to  another  in  such  manner  as  to  constitute 
the  transferee  the  holder  thereof.  If  payable  to  bearer  it  is 
negotiated  by  delivery ;  if  payable  to  order  it  is  negotiated  by  the 
indorsement    of   the    holder   completed    by    delivery."     "Holder" 

"See,  by  way  of  analogy,  Camp  v.^  Sturdeyant  (1884)  16  Neb.  693,  21 
N.  W.  449,  in  which  case  the  borrowing  remitter  of  a  check  delivered  it 
to  the  payee  in  breach  of  the  agreement  between  the  drawer  and  the 
remitter  and  the  innocent  payee  who  had  parted  with  value  was  not 
protected. 

"But  see  the  Indian  Negotiable  Instruments  Law,  §  9.  "  'Holder  in  due 
course'  means  any  person  who  for  consideration  became  the  possessor  of 
a  promissory  note,  bill  of  exchange  or  cheque  if  payable  to  bearer,  or 
the  payee  or  indorsee  thereof,  if  payable  to,  or  to  the  order  of,  a  payee, 
before  the  amount  mentioned  in  it  became  payable,  and  without  having 
sufficient  cause  to  believe  that  any  defect  existed  in  the  title  of  the  person 
from  whom  Ife  derived  his  title." 

"The  italics  here  and  in  the  following  quotations  from  the  Negotiable 
Instruments  Law  are  the  writer's. 
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in  the  first  sentence  of  §  30  should  be  read  "payee  or  indorsee" 
unless  the  context  restricts  it  to  "indorsee".  The  use  of 
"person"  to  designate  the  transferrer  suggests  that  "holder" 
should  be  given  its  standard  meaning  and  that  the  transfer  from 
maker  or  intervening  third  person  to  the  payee  is  a  negotiation. 
It  would  have  been  so  easy,  to  say  "from  one  holder  to  another 
holder",  thus  restricting  the  second  "holder"  to  indorsee.  The 
second  clause  of  the  second  sentence  says  that  if  an  instrument  is 
payable  to  order  it  is  negotiated  by  the  indorsement  of  the  holder, 
i.  e.,  the  payee  or  indorsee.  It  does  not  state,  however,  that  indorse- 
ment by  payee  or  indorsee  is  the  only  mode  of  negotiation.  The 
clause  may  be  given  that  meaning,  of  course,  but  to  do  so  one  must 
disregard  the  primary  meaning,  viz.,  that  when  an  order  instru- 
ment is  indorsed  by  the  payee  or  indorsee  it  is  negotiated.  Further 
"holder"  in  this  very  clause  is  used  in  its  standard  sense.  An 
argument  for  the  secondary  meaning  is  based  upon  the  definition 
of  "issue".  By  §  191  "Unless  the  context  otherwise  requires 
.  .  .  'issue'  means  the  first  delivery  of  the  instrument,  complete 
in  form,  to  a  person  who  takes  it  as  holder".  The  delivery  by 
intervening  third  person  to  payee  is  an  issue ;  therefore  it  is  not 
a  negotiation.  The  difficulty  with  this  argument  is  that  "issue" 
is  made  the  name  of  a  group  of  facts  while  in  §  30  "negotiation" 
is  used  as  the  name  of  a  legal  consequence  of  a  group  of  facts. 
Consequently  there  is  no  inconsistency  if  the  group  of  facts  called 
"issue"  have  the  legal  consequence  called  "negotiation",  and  if 
groups  of  facts  not  called  "issue"  also  have  the  legal  consequence 
called  "negotiation".  The  "issue"  of  a  note  by  maker  or  inter- 
vening third  person  may  be  also  a  "negotiation".  §  50  offers 
an  example  of  both  words  applied  to  the  same  group  of  facts, 
"issue"  to  describe  the  facts  and  "negotiation"  to  describe  the 
legal  consequences.  "Where  an  instrument  is  negotiated  back  to 
a  prior  party  [e.  g.,  the  maker]  such  party  may  .  .  .  reissue 
and  further  negotiate  the  same." 

Following  this  winding  avenue  of  reason  or  more  expeditious 
short  cuts  to  the  familiar  and  desired  construction  the  decisions 
under  the  statutes  have,  for  the  most  part,  held  that  the  payee 
may  be  a  holder  in  due  course,  with  the  result  that  the  facts 
conditioning  the  existence  and  the  scope  of  the  intervening  third 
person's  power  remain  the  same  as  before  codification.^*     That 

"Talbot  V.  Von  Boris  (1911)  1  K.  B.  854  (probably)  ;  Pierce  v.  Harper 
(C.  C.  A.  1918)  249  Fed.  867;  Ex  parte  Goldberg  (1914)  191  Ala.  356,  67 
So.  839;  Redfield  v.  Wells  (1918)  31  Ida.  415,  173  Pac  640,  semble;  Thorpe 
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the  statutes  in  defining  holder  in  due  course,  e.  g.,  Negotiable 
Instruments  Law,  §  52,  make  no  distinction  between  checks  and 
other  bills,  is  not  significant ;  for  the  basis  of  refusing  protection 
to  the  purchasing  payee  of  a  check  was  the  doctrine  of  "con- 
structive notice",  and  subdivision  4  of  §  52  and  §  56  preserve  that 
doctrine.  Consequently,  one  is  prepared  to  find  the  same  con- 
flicting views  on  this  point  as  before  the  statutes,^^ 

Power  of  Third  Person  to  Invest  Payee  or  Another  with  a 
Claim  or  Power  over  Maker,  Drawer,  Acceptor,  or  Irreg- 
ular Indorser  of  a  Bill  or  Note  Containing  Blanks 

Since  neither  payee  nor  third  person  in  possession  of  an  incom- 
plete writing  which  would  upon  completion  be  in  the  form  of  a 
bill  or  note  has  or  appears  to  have  a  claim  against  the  signer  if 
the  writing  remains  incomplete  when  delivered,  the  question  in  the 
case  of  both  is  obviously  the  same.  It  was  so  regarded  and  no 
distinction  was  attempted  or  suggested  between  the  scope  of  the 
payee's  and  third  person's  power  to  invest  a  purchaser  of  the 
incomplete  writing  with  a  power  over  the  signer.^     The  Anglo- 

V.  White  (1905)    188  Mass.  333,  74  N.  E.  592;  Bjorgo  v.  First  Nat'l.  Bank 

(1914)  127  Minn.  105,  149  N.  W.  3,  s.  c.  (1916)  132  Minn.  273,  156  N.  W. 
277;  Sandell  v.  Norment  (1914)  19  N.  Mex.  549,  145  Pac.  259;  Brown 
V.  Rowan  (1915)  91  Misc.  220,  154  N.  Y.'Supp.  1098;  Empire  Trust  Co. 
V.  Manhattan  Co.  (1916)  97  Misc.  694,  162  N.  Y.  Supp.  629,  aff'd.  without 
opinion  (1917)  180  App.  EHv.  891,  932,  166  N.  Y.  Supp.  1093,  semhle ;  Helper 
State  Bank  v.  Jackson  (1916)  48  Utah  430,  160  Pac.  287.  Contra,  Lewis  v. 
Clay   (1897)  67  L.  J.  Q.  B.  224,  semble ;  Builders  L.  &  0.  Co.  v.  Weimer 

(1915)  170  Iowa  444,  151  N.  W.  102,  semble;  Long  v.  Shafer  (1914)  185 
Mo.  App.  641,  171  S.  W.  690,  sevihle ;  Bank  of  Gresham  v.  Walch  (1915) 
76  Ore.  272,  147  Pac.  534.  See  also  Bergstrom  v.  Ritz-Carlton  Co.  (1916) 
171  App.  Div.  776,  157  N.  Y.  Supp.  959;  Robinson  v.  Mann  (1901)  31 
Canada  Sup.  Ct.  484;  Slater  v.  Laboree  (1905)  10  Ontario  L.  R.  648; 
McDonough  v.  Cook  (1909)  19  Ontario  L.  R.  267;  Knechtel  Furniture  Co. 
V.  Ideal  House  Furnishers,  Ltd.  (1910)  19  Man.  L.  R.  652. 

"The  intervening  third  person  appears  to  be  an  agent  and  therefore 
the  purchasing  payee  of  a  check  should  not  be  protected.  Hathaway  «/. 
County  of  Delaware  (1906)  185  N.  Y.  368,  78  N.  E.  153;  ApostolofI  v. 
Levy  (1919)  186  App.  Div.  767,  174  N.  Y.  Supp.  828;  Bowles  Co.  v.  Clark 
(1910)  59  Wash.  336,  109  Pac.  812.  Contra,  Boston  Steel  &  Iron  Co.  v. 
Steuer  (1903)  183  Mass.  140,  66  N.  E.  646;  National  Investment  etc.  Co.  v. 
Corey  (1916)  222  Mass.  453,  111  N.  E.  357;  Colonial  Fur  Ranching  Co. 
V.  First  Nat'l.  Bank  (1917)  227  Mass.  12,  116  N.  E.  731. 

"White- Wilson-Drew  Co.  v.  EgelhoflF  (1910)  96  Ark.  105,  131  S.  W. 
208;  Wilson  v.  Kinsey  (1874)  49  Ind.  35;  Gothrupt  v.  Williamson  (1878) 
61  Ind.  599;  Lucas  v.  Owens  (1887)  113  Ind.  521,  16  N  E.  196;  Geddes 
V,  Blachmore  (1892)  132  Ind.  551,  32  N.  E.  567;  Joseph  v.  First  Nat'l. 
Bank  (1876)  17  Kan.  256;  Roberson  v.  Blevins  (1896)  57  Kan.  50,  45 
Pac.  63;  Humphrey  v.  Finch  (1887)  97  N.  C.  303,  1  S.  E.  870;  Frank  & 
Adler  v.  Lilienfeld  (Va.  1880)  33  Gratt,  377.  See  Johnston  Harvester 
Co.  V.  McLean  (1883)  57  Wis.  258;  Butler  v.  United  States  (1874)  21 
Wall.  272. 
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American  codifying  statutes  follow  the  unwritten  law  and  make 
the  same  grant  to  a  third  person  as  to  a  payee.^^  If  the  writing 
were  completed  by  the  third  person  before  being  offered  to  the 
payee,  the  appearance  created  would,  depending  upon  the  conduct 
of  the  third  person,  vary  from  that  of  purchasing  remitter  with  an 
alienable  claim  to  that  of  borrowing  remitter  with  no  claim,  but 
with  an  almost  unlimited  power;  to  that  of  agent  with  no  claim 
and  with  a  very  limited  power;  or  to  that  of  bailor  with  neither 
claim  nor  power.  The  only  difference  between  this  kind  of  case 
and  the  cases  of  completed  writings  is  in  respect  of  the  sufficiency 
of  the  acts  of  the  signer,  as  a  basis  upon  which  to  charge  him 
with  responsibility  for  the  appearance  created  by  the  third  per- 
son.^* But  this  difference  between  complete  and  incomplete 
writings  is  just  as  great  whether  the  possessor  of  the  incomplete 
writing  be  payee  or  third  person.  Therefore  no  peculiar  problem 
is  presented  by  the  combination  of  the  factor  "incompleteness" 
with  the  factor  "intervention  of  third  person".  Accordingly, 
before  the  statutes,  the  scope  of  the  power  of  the  third  person 
who  had  completed  a  writing  which  designated  another  as  payee 
was  determined  by  the  same  criteria  as  if  the  writing  had  not  been 
signed  in  blank,  and  if  the  third  person  appeared  as  remitter  the 
payee  who  purchased  innocently  was  invested  with  claims  against 
the  signers.^^  The  codifying  statutes  also  make  no  distinction 
between  the  power  of  third  person  and  payee.^®  But  §  14  of  the 
Negotiable  Instruments  Law  and  the  corresponding  sections  of 
most  of  the  British  Statutes  grant  the  power  in  these  words :  "But 
if  any  such  [blank]  instrument,  after  completion,  is  negotiated  to 

"Negotiable  Instruments  Law  §14;  Bills  of  Exchange  Act,  1882,  §20 
(1),  and  the  corresponding  sections  of  the  several  dominion  and  colonial 
statutes.  Manussier  v.  Wright  (1910)  158  111.  App.  214,  N.  E.  Herman's 
Ex'r.  V.  Gregory  (1909)  131  Ky.  819,  115,  S.  W.  809;  Hartington  Nat'l. 
Bank  v.  Breslin  (1910)  88  Neb.  47,  128  N.  W.  659;  Guerrant  v.  Guerrant 
(1902)   7  Va.  Law  Reg.  639. 

"For  a  discussion  of  this  difference,  see  (1917)  17  Columbia  Law 
Rev.  617. 

"Stanley  v.  Davis  (Ky.  App.  1908)  107  S.  W.  772>;  Weidman  v.  Symes 
(1899)  120  Mich.  657,  79  N.  W.  894;  Dierks  v.  Roberts  (1879)  13  S.  C. 
338. 

"Lloyds  Bank  v.  Cooke  [1907]  1  K.  B.  794,  76  L.  J.  K.  B.  666;  Tilly  v. 
Farrar  (1908)  17  Quebec  K.  B.  554;  Liberty  Trust  Co.  v.  Tilton  (1914) 
217  Mass.  462,  105  N.  E.  605;  Johnston  v.  Knipe  (Pa.  Sup.  Ct.  1Q18)  105 
Atl.  705;  (1919)  32  Harvard  Law  Rev.  855.  Contra,  Herdman  v.  Wheeler 
[1902]  1  K.  B.  361  (virtually  overruled)  ;  Vander  Ploeg  v.  Van  Zuuk 
(1907)  135  Iowa  350,  112  N.  W.  807.  See  Smith  v.  Prosser  [1907]  2  K.  B. 
735,  77  L.  J.  K.  B.  71 ;  Wolfgang  v.  Shirley  (1913)  239  Pa.  408.  86  Atl.  1011. 
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o  holder  in  due  course,"  it  is  valid  and  effectual  for  all  purposes 
in  his  hands  .  .  .  as  if  it  had  been  filled  up  strictly  in  accordance 
with  the  authority  given.  .  .  ."  Is  the  sale  by  a  third  person  to 
the  payee  a  "neg-otiation" ?  Can  a  payee  be  a  holder  in  due  course? 
These. are  the  same  questions  which  were  met  in  discussing  com- 
plete instruments.  For  the  reasons  already  given  it  is  believed  that 
in  the  case  of  blank  as  well  of  completed  instruments  these  ques- 
tions should  receive,  as  they  have,^®  affirmative  answers. 

Underhill  Moore 
Columbia  Law  School 

"Italics  are  the  writer's. 
"Sec  note  26,  supra. 
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NOTES 


The  Law  School. — The  registration  for  the  academic  year  of  1920- 
1921,  the  167th  of  the  University,  shows  an  increase  of  63  over  last 
year.  There  are  now  536  students  registered  in  the  Law  School:  221 
in  the  first  year  class,  169  in  the  second  year,  96  in  the  third  year,  46 
non-matriculants,  and  4  candidates  for  the  degree  of  Master  of  Laws. 
This  number  includes  representatives  of  120  colleges  and  universities. 

Professor  Gifford  will  be  on  leave  of  absence  during  the  spring 
session.  He  is  accordingly  giving  his  course  in  Wills  in  the  winter 
session.  Professor  Abbott  has  taken  over  the  course  in  Domestic 
Relations. 

A  new  course  will  be  offered  in  the  spring  session  by  Mr.  Robert  L. 
Hale,  '18  Ph.  D.,  on  the  law  of  Damages. 

The  course  in  Admiralty  is  to  be  given  by  Mr.  George  DeF.  Lord,  II, 
'17  LL.  B.  While  in  the  Law  School,  Mr.  Lord  was  Secretary  of  the 
Columbia  Law  Review. 

The  Validity  of  AccumulatioiJs  in  New  York. — The  recent  case 
of  In  re  Kohler  (App.  Div.,  1st  Dept,  1920)  183  N.  Y.  Supp.  550, 
reversing  (1916)  96  Misc.  433,  160  N.  Y.  Supp.  699,  presents  an  inter- 
esting problem. in  connection  with  the  accumulation  of  income  and  the 
distribution  of  that  accumulation.  The  facts  material  to  the  present 
discussion  are  briefly  as  follows.  The  testator  left  surviving  him  a 
wife  and  three  daughters  for  whom  he  made  provisions  in  the  8th 
clause  of  his  will  by  directions  to  his  trustees  to  set  up  four  trusts  to 
yield  an  annual  income  of  $25,000  each  for  the  life  of  each  beneficiary. 
The  12th,  13th  and  14th  clauses  of  the  will  empowered  the  trustees  to 
continue  the  testator's  business  as  a  trust  and  pay  to  each  of  .the  above- 
named  persons  $25,000  a  year  in  lieu  of  profits  and  regardless  of  busi- 
ness profits.  Then  followed  a  general  residuary  clause  making  the 
three  daughters  residuarj'  legatees.  The  trustees  continued  the  busi- 
ness as  a  trust  business  and  after  paying  the  annuities  for  several  years 
had  a  surplus  of  over  $1,000,000,  which  the  three  daughters  now  claim 
as  residuary  legatees,  on  the  ground  that  the  accumulation  is  unlawful 
and  must  be  disposed  of.  In  an  action  to  construe  the  will  and  deter- 
mine the  disposition  of  the  surplus,  the  surrogate  held:  (1)  that  it  was 
the  duty  of  the  trustees  to  set  up  the  trusts  under  clause  8  of  the  wiU 
and  that  the  business  should  be  disposed  of;  (2)  that  no  trust. had  been 
established  by  the  executors  in  conducting  the  business  and,  therefore, 
the  surplus  was  not  an  accumulation  of  a  trust,  but  became  a  jwrtion 
of  the  residuary  estate  to  be  distributed  to  the  residuary  legatees.  The 
Appellate  Division  held:  (1)  on  the  contrary,  that  the  trustees  in  the 
exercise  of  their  discretion  had  continued  the  business  as  a  trust  and 
that  the  trusts  had  been  effectively  established  by  book  entries;  (2)  that 
the  accumulations  were  not  accumulations  of  income  but  of  business 
profits  and,  therefore,  valid. 

As  the  two  courts  reached  opposite  results,  an  analysis  of  the  will 
and  the  law  governing  the  construction  of  wills  is  necessary.  It  seems 
clear  that  clause  8  and  clauses  12,  13  and  14  of  the  will  provide  for  an 
alternative  plan  leaving  to  the  discretion  of  the  trustees  the  privilege  of 
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continuing  the  business  as  a  trust  or  of  disposing  of  it  and  setting  up  the 
trusts  under  clause  8.^  If  the  business  was  to  be  continued,  the  only 
practicable  method  of  constituting  those  trusts  was  by  book  entries.  A 
reduction  of  the  trust  principal  was  impracticable  because  it  might  have 
comi)elled  the  sale  of  so  much  of  the  stock  of  the  business  as  to  cause 
a  loss  of  control  by  the  trustees.  Also,  as  business  profits  are  si)ecula- 
tive,  a  reduction  of  the  trust  estate  would  be  equally  speculative. 
Therefore,  when  the  earnings  of  the  business  exceeded  the  yearly  pay- 
ments to  the  beneficiaries  a  surplus  was  bound  to  accrue.  Accumula- 
tions of  income  from  a  trust  except  during  the  minority  of  the  bene- 
ficiary are  forbidden  by  Art.  II,  §  16  of  the  Personal  Property  Law. 
But  the  appellate  court  upholds  the  accumulations  in  the  present  case 
on  the  following  grounds:  (1)  the  accumulations  are  not  from  income 
from  a  trust  fund,  but  from  profits  of  a  business  ;2  (2)  there  is  no  direc- 
tion in  the  will  for  the  accumulation  of  profits;  (3)  the  annuities  are 
not  to  be  paid  out  of  profits,  t.  e.,  this  is  an  annuity  trust  and  not  a 
trust  to  pay  income. 

In  answer  to  the  first  argument  it  may  be  said  that  the  business  is 
constituted  a  trust  and  that  the  source  of  the  surplus  is  income  from 
it,  although  this  income  is  economically  designated  as  profits.  In 
answer  to  the  second  it  may  be  said  that,  regardless  of  any  specific 
direction,  such  an  accumulation  was  bound  to  occur  when  the  income 
exceeded  the  payments  to  the  beneficiaries,  so  there  was  necessarily  an 
implied  direction  for  an  accumulation. ^  The  law  is  well  settled  that 
implied  directions  are  within  the  prohibition  of  the  statute.*  Article 
II,  §  16  of  the  Personal  Property  Law  is  very  explicit  in  declaring 
invalid  any  accumulation  except  during  minority  of  the  beneficiary.' 
And  any  intention  to  hold  in  abeyance  a  rule  of  law  is  futile.®  In 
short,  to  accept  the  reasoning  of  the  court  would  mean  that  valid  accu- 
mulations could  be  made  whenever  a  testator  failed  to  make  express 

'Where  a  will  gives  a  clear  direction  to  continue  a  business,  it  is 
lawful  to  continue  it.  Wijlis  v.  Sharp  (188Q)  113  N.  Y.  586.  21  N.  E.  705. 
Where  clauses  of  a  will  conflict  absolutely,  posterior  clauses  prevail  over 
anterior  clauses.  Van  Nostrand  v.  Moore  (1873)  52  N.  Y.  12.  So,  if 
there  is  absolute  conflict  between  clauses  8  and  12,  13  and  14,  the  latter 
should  prevail ;  but  if  it  is  possible  to  reconcile  them  it  should  be  done. 
Adams  v.  Massey  (1906)   184  N.  Y.  62,  76  N.  E.  916. 

V«  re  Kohler   (1920)   183  N.  Y.   Supp.  550,  at  p.  562. 

•Cummings  v.  Cummings  (1888)  146  Mass.  501,  16  N.  E.  401  ;  Matter 
of  Haviland  (1900)  162  N.  Y.  134,  56  N.  E.  515;  Rowe  v.  Lansing  (1889) 
S3  Hun  210,  6  N.  Y.  Supp.  777. 

*Phelps  V.  Pond  (1861)  23  N.  Y.  69;  Cochrane  v.  Schel'l  (1893)  140 
N.  Y.  516,  35  N.  E.  971;  cf.  In  re  Hoyt  (1906)  116  App.  Div.  217,  101  N. 
Y.  Supp.  557,  aff'd.,  (1907)  189  N.  Y.  511,  81  N.  E.  1166.  In  this  case, 
if  we  accept  the  construction  of  the  will,  no  accumulation  could  be  implied 
because  the  trustees  had  to  pay  over  the  whole  income,  their  discretion 
being  limited  to  the  mod€s  of  expenditure.  Obviously  the  principal  case 
does  not  come  within  that  rule  where  the  sums  to  be  paid  are  definitely 
specified. 

•Garland  v.  Garland  (1901)  35  Misc.  147,  71  N.  Y.  Supp.  465;  Matter 
of  Snyder  (1901)  35  Misc.  588,  72  N.  Y.  Supp.  61;  Cochrane  v.  Alexandre 
(1907)  56  Misc.  212,  107  N.  Y.  Supp.  587. 

•Matter  of  Rogers  (1897)  22  App.  Div.  428,  48  N.  Y.  Supp.  175,  aff'd., 
(1899)  151  N.  Y.  108,  55  N.  E.  393. 
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provision  for  accumulations, — a  result  with  which  we  can  hardly 
concur.'' 

The  third  argument  of  the  court  is  equally  unsound.  There  is  no 
magic  in  a  trust  to  pay  annuities,  in  contrast  to  a  trust  to  pay  income, 
that  can  make  accumulations  in  the  former  case  valid  and  in  the  latter 
invalid.  While  an  annuity  creates  a  fixed  yearly  charge,*  payment 
must  first  be  made  from  income  before  the  corpus  is  reached.^  While 
no  one  can  doubt  the  importance  of  the  distinction  between  a  trust  to 
pay  a  yearly  sum  at  all  events — called  in  New  York  an  annuity  trust — 
and  a  trust  to  pay  a  yearly  sum  from  income  only,  there  is  no  reason 
why  accumulation  of  income  in  the  former  trust  is  valid  and  in  the 
latter  case  invalid.  To  accept  the  reasoning  of  the  court  on  this  point 
simply  means  that  accumulations  of  income  will  always  be  lawful 
where  an  annuity  trust  is  established, — a  result  which  cannot  be. 
accepted. 

The  result  of  the  above  analysis  has  shown  that  the  surplus,  at  least 
beyond  that  amount  reasonably  necessary  for  future  business  needs, 
is  an  accumulation  and  must  be  distributed  to  the  takers  of  the  next 
eventual  estate  under  Article  III,  §  63  of  the  Real  Property  Law.  The 
problem  of  the  distribution  of  this  unlawful  accumulation  will  be  dis- 
cussed in  a  later  note. 

'The  courts  have  been  very  strict  in  declaring  accumulations  invalid 
even  though  the  trust  estate  would  be  benefited.  Where  a  testator  directed 
that  surplus  profits,  after  paying  annuities,  be  put  back  into  the  business 
the  court  held  that  the  direction  to  accumulate  was  unlawful.  Thorn. x*. 
De  Breutuil  (1903)  86  App.  Div.  405,  83  N.  Y.  Supp.  849;  mod.  (1904) 
179  N.  Y.  64,  71  N.  E.  470.  The  same  result  was  reached  where  the 
testator  directed  the  surplus  to  be  applied  to  the  payment  of  a  mortgage 
on  the  trust  property.  Hascall  v.  King  (1900)  162  N.  Y.  134,  56  N.  E. 
515.  But  see  Matter  of  Nesmith  (1894)  140  N.  Y.  609,  35  N.  E.  942, 
where  it  was  held  that  trustees  having  discretionary  power  might  lawfully 
in  the  exercise  of  their  discretion  lay  aside  a  fund  for  keeping  the  trust 
property  in  repair.  Under  the  doctrine  of  this  case  it  might  be  con- 
tended that  a'  surplus  to  meet  future  business  needs  might  lawfully  be 
accumulated  in  the  principal  case;  but  beyond  this,  any  accumulation  would 
be  unlawful. 

'2  Bl.  Comm.  *40;  Co.  Litt.  20  a,  n.  4;  Booth  v.  Ammerman  (N.  Y. 
1856)  4  Bradf.  Sur.  129;  Ex  parte  McComb  (N.  Y.  1856)  4  Bradf.  Sur. 
151. 

•Hammond  v.  Hammond  (1897)  169  Mass.  82,  47  N.  E.  535;  Cum- 
mings  V.  Cummings,  supra,  footnote  3;  Matter  of  Haviland,  supra,  foot- 
note 3;  Rowe  v.  Lansing,  supra,  footnote  3;  Pierrepont  v.  Edwards  (1862) 
25  N.  Y.  128.  As  an  annuity  must  be  paid  at  all  events,  it  is  often  im- 
portant to  determine  whether  a  trust  to  pay  income  or  an  annuity  trust 
has  been  established.  Whetson  v.  Whetson  (1873)  53  N.  Y.  479;  Dulaney 
V.  Dulaney  (1906)  105  Va.  429,  54  S.  E.  40;  Matter  of  Von  Keller  (1899) 
28  Misc.  600,  59  N.  Y.  Supp.  1079;  Delaney  v.  Van  Aulen  (1881)  «4  N.  Y. 
16;  Spencer  v.  Spencer  (1889)  38  App.  Div.  403.  56  N.  Y.  Supp.  460. 
Whether,  when  a  will  directs  an  annual  payment  to  be  made  an  annuity 
is  meant,  in  which  event  the  corpus  of  the  trust  may  be  reached,  or 
whether  a  trust  to  pay  income  is  meant,  is  to  be  gathered  from  the  testa- 
tor's intent.  Delaney  v.  Van  Aulen,  supra.  Strange  as  it  may  seem, 
there  is  no  authority  for  holding  a  fixed  payment  per  annum  from  income 
an  annuity,  while  on  sound  reason  it  would  seem  that  any  gift  of  a  fixed 
sum  payable  per  annum  should  be  considered  an  annuity  whether  the  sum 
be  paid  wholly  from  income  or  whollv  from  the  corpus  of  a  trust  or 
from  both  income   and  corpus.     The   real   problem   in  any  given   case  is 
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Spectfic  Denials  in  Affirmative  Defenses. — The  question  whether 
a  specific  denial  of  a  material  allegation  is  ever  in  place  in  an  afl&rma- 
tive  plea  was  raised  in  the  recent  case  of  Bidova  v.  Bamett  (App.  Div., 
1st  Dept.,  1920)  183  N.  Y.  Supp.  495.^  The  Appellate  Division  of  the 
Supreme  Court,  in  line  with  its  previous  decisions  on  the  point,^  took 
issue  with  the  elaborate  argument  of  the  lower  court,^  obiter,  that  such 
a  denial  is  never  in  place  in  an  -affirmative  plea. 

The  higher  court  is,  no  doubt,  correct  in  its  statement  that  the 
commissioners  originally  appointed  to  codify  the  procedural  laws  of 
New  York  were  in  favor  of  abandoning  all  technical  rules  of  pleading 
whenever  adherence  thereto  would  result  in  an  injustice.'*  But,  in 
view  of  the  fact  that  strict  pleading  is  generally  desirable  to  crystallize 
the  issues,  it  seems  a  neccessary  corollary  to  this  proposition  that  the 
common  law  pleading  should  be  followed,  where  consonant  with  fair- 
ness. 

Mr.  Justice  Bijur,  in  an  extended  opinion  in  the  lower  court,  most 
clearly  demonstrates  the  logical  difficulties  arising  out  of  the  inclusion 
of   a   denial   in   a   plea   of    confession    and   avoidance.      He   correctly 

whether  resort  may  or  may  not  be  had  to  the  corpus  to  make  that  yearly 
payment  and  this  resolves  itself  into  a  problem  of  construing  a  will.  That 
this  is  the  problem  before  the  New  York  Court  is  very  clear  when  they 
discuss  the  problem  of  trusts  to  pay  income  and  trusts  to  pay  annuities. 
This  needless  discussion  was  indulged  in  in  Spencer  v.  Spencer,  supra. 
In  that  case,  though  it  was  very  clear  that  the  yearly  payments  were  to 
be  uniform  the  trust  was  held  to  be  one  to  pay  income  and  not  annuities; 
and  this  in  spite  of  the  fact  that  deficiencies  in  income  during  past  years 
could  be  made  up  from  the  surplus  of  income  during  future  years  as  it 
might  accrue.  That  case  was  cited  with  approval  by  both  courts  in  the 
principal  case.  So  also  was  there  a  needless  discussion  of  the  same  problem 
in  Griffin  v.  Keese  (1907)  187  N.  Y.  454,  80  N.  E.  367,  when  the  only 
problem  before  the  court  was  whether  the  whole  residuary  estate  was  to 
be  held  in  trust  or  only  an  amount  sufficient  to  pay  annuities. 

'The  plaintiff  sues  as  assignee  of  a  corporation  which  admittedly  had 
held  a  valid  claim  against  the  defendant.  The  defendant  pleaded  "pay- 
ment before  notice  of  any  valid  assignment  to  the  plaintiff".  Incidentally 
this  plea  was  faulty  as  being  a  negative  pregnant.  The  defendant  sought 
to  include  in  it  denials  of  the  material  allegations  of  the  plaintiff's  com- 
plaint. These  on  motion,  were  properly  stricken  out  as  unnecessary.  The 
higher  court,  although  affirming  this  decision,  pointed  out  that  a  special 
denial  may  be  in  place  in  an  affirmative  plea  where  such  a  denial  is  neces- 
sary to  save  the  defense. 

'Half en  v.  Tribune  Ass'n.  (1908)  126  App.  Div.  675,  111  N.  Y.  Supp. 
225;  Mendelson  v.  Margulies  (1913)  157  App.  Div.  666,  142  N.  Y.  Supp. 
825;  see  Einstein  v.  Einstein  (1913)  158  App.  Div.  498,  143  N.  Y  Supp. 
706.  In  the  Haffen  case,  the  action  was  for  libel  and  the  defendant  wished 
to  include  in  a  plea  of  privilege  a  denial  of  the  extent  of  the  plaintiff's 
alleged  damage.  The  court,  in  affirming  the  order  by  which  this  denial 
was  stricken  out,  said  (p.  678)  :  "Nor  is  the  denial  of  the  extent  of  the 
plaintiff's  damage  necessary,  for  if  the  article  be  true,  justified  or  privi- 
leged, it  is  immiaterial  what  damage  the  plaintiff  suffered."  It  is  sub- 
mitted that  all  denials  in  an  affirmative  defense  can  be  shown  to  be  equally 
unnecessary  if  the  affirmative  plea  is  valid. 

"(1920)  111  Misc  150,  181  N.  Y.  Supp.  247. 

*First  Report  of  the  Commissioners  on  Practice  &  Pleading  (N.  Y. 
1848)  71  et  seq. 
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describes  the  common  law  plea  in  confession  and  avoidance,^  as  well 
as  the  so-called  "new  matter"  in  code  pleading,®  as  a  plea  in  which  the 
defendant  "gives  color"  to  the  plaintiff's  complaint,  that  is,  admits  an 
apparent  right  in  the  plaintiff.  The  learned  justice  then  proclaims, 
unanswerably  as  a  matter  of  pure  logic,  the  incompatibility  with  such 
a  plea  of  any  tyi)e  of  denial,  since  one  cannot  deny  what  one  admits^ 

As  has  been  pointed  out,  the  only  excuse  historically  for  permitting 
a  denial  in  a  plea  of  confession  and  avoidance  can  be  that  failure  to  do 
so  would  work  an  injustice  to  pleaders.  And  the  Appellate  Division 
contends  that  there  are  occasions  where  failure  to  deny  specifically  a 
material  allegation  of  the  complaint  would  render  the  affirmative  plea 
unavailable.  This,  if  true,  would  justify  its  conclusions.  An  examina- 
tion of  the  cases,  however,  in  which  the  Court  has  asserted  that  such 
an  occasion  existed,  will,  it  is  submitted,  destroy  the  validity  of  the 
higher  court's  contention. 

This  is  most  clearly  seen  in  Dinkelspiel  v.  The  -New  York  Journal 
etc.^  The  plaintiff  sued  for  libel  and  alleged  malice.  The  defendant 
sfet  up  privilege  and  included  a  denial  of  the  malice.  The  court  reversed 
an  order  to  strike  out  the  denial,  since,  it  said,  malice  was  material 
and  a  failure  to  deny  it  would  admit  it.^  But  the  court  failed  to  note 
that,  although  malice  is  said  to  be  a  material  part  of  the  plaintiff's 
cause  of  action  in  libel,  it  does  not  become  material  in  the  pleadings 
unless  and  until  privilege  is  pleaded.^"  Hence,  it  was  unnecessary  for 
the  defendant  in  this  case  to  have  denied  the  malice,  since  a  failure 
to  deny  an  imrnaterial  allegation  by  no  means  admits  it.^^ 

'Stephen,  Principles  of  Pleading  (VVilliston's  ed.  1895)  *233. 

•Pomeroy.  Code  Remedies  (4th  ed.  1904)  §§  549,  563. 

'It  is  to  be  noted  that  a  specific  denial  of  a  material  allegation,  if  suc- 
cessful, as  effectually  defeats  the  plaintiff's  cause  of  action  as  does  a  gen- 
eral denial.  Hence,  there  seems  little  basis  for  the  distinction  made  by  the 
higher  court  that  a  specific  denial  is  permissible  on  occasion  in  a  plea  in 
confession  and  avoidance,  but  that  a  general  denial  is  not  This  dis- 
tinction arose  in  the  Haffen  case,  supra,  footnote  2.  In  the  previous  case 
of  Dinkelspi^l  v.  The  New  York  Evening  Journal,  infra,  footnote  9,  this 
court  had  allowed  the  inclusion  of  a  general  denial  in  an  affirmative  defense. 

•(1904)  91  App.  Div.  %,  86  N.  Y.  Supp.  375. 

*It  is,  of  course,  true,  that  all  material  allegations  which  are  not  denied 
are  deemed  to  be  admitted.     N.  Y.  Code  Civ.  Proc.  §  522. 

"If  the  plaintiff  proves  that  the  defendant  wrote  or  printed  the  libellous 
matter  it  is  said  that  malice  will  be  presumed  as  a  matter  of  law.  It 
seems  more  exact  to  say  that  malice  is  not  material.  The  mere  untruth  of 
the  words  is  usually  sufficient.  If,  however,  the  defendant  admits  the 
libellous  matter,  but  pleads  that  it  was  printed  or  written  under  such 
circumstances  as  to  render  it  privileged,  it  remains  for  the  plaintiff  to 
show  in  his  replication  that  the  defendant  was  actually  inspired  by  malice. 
Odgers,  Libel  and  Slander  (5th  ed.  1911)  c  12. 

"C/.  Sands  v.  St.  John  (N.  Y.  1862)  36  Barb.  628,  634;  Fry  v.  Bennett 
(N.  Y.  1851)  7  Super.  Ct.  54,'  64.  §  1907  of  the  N.  Y.  Code  Civ.  Proc.  does 
not  change  the  common  law  rule.  See  Stuart  v.  Press  Pub.  Co.  (1903) 
83  App.  Div.  467,  475,  82  N.  Y.  Supp.  401.  That  this  section  does  not  render 
it  impossible  to  raise  the  issue  of  privilege  is  most  clearly  evidenced  by 
the  Dinkelspiel  case  itself,  in  which  the  fairness  of  the  defendant's  report 
was  in  question. 
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In  the  case  of  The  Ivy  Courts  Realty  Co.  v.  Morton,^^  the  plaintiff 
set  up  a  contract  and  alleged  breach  thereof.  The  defendant  set  up 
another  contract  as  the  true  one  and  after  alleging  performance  of  this 
latter  contract,  in  so  far  as  the  plaintiff  itself  permitted,  rested.  This 
defense  is  clearly  argumentative  and  was  correctly  held  bad.  But  the 
court  declared,  obiter,  that  it  was  bad  simply  because  it  had  failed  to 
include  a  denial  of  the  allied  contract  and  its  breach.  It  well  saw 
that  an  admission  of  that  contract  would  prove  fatal.  The  solution  of 
the  court,  however,  does  not  seem  the  best.  Proper  pleading,  it  seems, 
would  have  required  merely  a  denial  of  the  alleged  contract  and  breach. 
The  contract  claimed  by  the  defendant  to  be  the  true  one  should  have 
found  no  place  in  the  pleadings,  but  would  properly  be  introduced  in 
evidence  under  the  denial.^  ^  This  type  of  case  most  clearly  demon- 
strates the  impropriety  of  an  affirmative  plea,  where  the  matter  is  such 
that  the  defendant  should  introduce  it  under  a  denial  of  a  material 
allegation  of  the  complaint. 

It  is  necessary  in  this  note  to  analyze  merely  these  two  typical 
decisions  involving  this  point,  for  all  of  those  cited  might  be  classified 
with  one  or  the  other  of  those  discussed.^*  In  all  of  them  the  denial 
sought  to  be  included  was  either  of  an  immaterial  allegation,  and  hence 
unnecessary,  or  one  under  which  all  of  the  so-called  affirmative  matter 
should  have  been  proved  at  the  trial.^^  Hence,  the  case  which  the 
Appellate  Division  supposes, — one  in  which  it  is  necessary  to  include 
a  specific  denial  in  an  affirmative  plea  in  order  to  render  it  available, — 
never  exists. 

As  to  the  argument  of  the  Appellate  Division  that  a  change  in  the 
law  of  pleading,  such  as  is  here  suggested,  might  be  more  appropriate 
at  a  time  when  an  organized  effort  is  being  made  to  simplify  the  prac- 
tice, it  is  difficult  to  perceive  its  cogency.  All  law  is  subject  to  change 
by  judicial  decision  and  there  seems  to  be  no  reason  why  this  subject 
should  be  an  exception  or  why  the  suggested  change  should  cause  any 
more  confusion  among  lawyers  than  would  any  other. 

The  Liability  of  a  Municipality  for  Torts. — In  discussing  the 
liability  of  a  municipality  for  injuries  resulting  from  the  negligence  of 
its  agents  in  performing  their  duties,  it  has  become  the  practically  uni- 
versal procedure  of  bench  and  bar  to  invoke  these  premises :  "Where 
the  injuries  resulted  from  the  exercise  of  a  governmental  function,  the 
city  is  not  liable  to  private  action;  but  it  is  under  a  common  law  liability 

"(1902)  73  App.  Div.  335,  76  N.  Y.  Supp.  687. 

"Quinn  v.  Pennsylvania  R.  R.  (1906)  114  App.  Div.  663,  99  N.  Y.  Supp. 
980. 

"Thus,  similar  to  the  case  of  Dinkelspiel  v.  The  New  York  Evening 
Journal  are  the  cases  of  Haffen  v.  Tribune  Ass'n.,  supra,  footnote  2; 
Mendelson  v.  Margulies,  supra,  footnote  2;  Soeurbee,  Inc.  v.  Jatison  Const. 
Co.  (1918)  181  App.  Div.  662,  168  N.  Y.  Supp.  842  and  McDonald  v.  Press 
Pub.  Co.  (1916)  174  App.  Div.  463,  161  N.  Y.  Supp.  356.  Similar  to  the 
case  of  The  Ivy  Courts  Realty  Co.  v.  Morton  is  that  of  the  Empire  Trust 
Co.  V.  Magee  (1907)  117  App.  Div.  34,  102  N.  Y.  Supp.  9.  And  in  several 
of  the  cases  the  proposition  for  which  they  are  cited  is  mere  dictum.  See 
Enstein  v.  Einstein,  supra,  footnote  2;  Empire  Trust  Co.  v.  Magee,  supra. 

"This  result  was  to  have  been  expected.  The  allegation  sought  to  be 
denied  must  be  either  material  or  not.  If  material,  its  denial  is  sufficient 
without  an  affirmative  plea;  if  immaterial,  its  denial  is  unnecessary. 
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for  its  torts  while  performing  its  corporate  duties."^  A  fresh  inquiry 
may  show,  however,  that  this  analysis  not  only  leads  to  difficulties 
in  application,  but  does  not  adequately  represent  the  i)olicy  which 
demanded  its  adoption. 

Clearly  that  ix)licy  is  not  in  the  United  States  the  infallibility  of 
the  sovereign.  Nevertheless  in  many  instances  it  is  desirable  that  the 
municipality  be  immune.  All  authority  agrees,  for  instance,  on  a 
complete  absence  of  liability  for  failure  to  supply  any  or  adequate  fire^ 
or  police^  protection,  for  failure  to  maintain  schools,*  hospitals  and 
poorhouses,^  for  laxity  in  the  enforcement  of  its  laws  and  failure  to 
pass  proper  legislation.®  In  these  cases,  although  the  plaintiff  was 
injured  under  such  circumstances  as  would  allow  him  to  recover  were 
the  city  an  individual  or  a  private  corporation,  nevertheless  there  is  no 
municipal  liability.  On  the  other  hand,  the  city  is  almost  unanimously 
held  liable  where  it  undertakes  to  operate  a  lighting  plant  or  water 
system,''  especially  so  where  it  sells  these  services  to  its  citizens  for 
profit.^  The  distinction  is  explained  by  designating  the  former  gov- 
ernmental and  the  latter  corporate  functions. 

It  seems  clear  that  there  are  justifiable  policies  operating  to  grant 
the  city  immunity  for  its  failure  to  legislate  and  for  those  acts  which 
especially  depend  upon  speed,  force  or  quick  decision  for  their  effective 
execution;  where  to  weigh  the  possibility  of  liability  would  defeat  the 
purpose  of  the  act.  Instances  are  seen  in  acts  enforcing  health  regula- 
tions during  epidemics,®  acts  of  the  police  in  the  preservation  of  the 

^McQuillan,  Municipal  Corporations  (1913)  §2623.  South  Carolina  is 
the  only  state  which  does  not  follow  this  rule.  In  Irvine  v.  Town  of  Green- 
wood (1911)  89  S.  C.  511,  72  S.'E.  228,  the  distinction  between  corporate 
and  governmental  functions  was  expressly  rejected  and  the  rule  formerly 
laid  down  by  cases  in  that  state,  that  there  is  no  liability  of  a  municipality 
for  the  torts  of  its  agents  unless  created  by  statute,  is  expressly  approved. 
In  rendering  its  opinion  the  court  said,  "The  confusion  which  has  re- 
sulted from  the  refinements  and  distinctions  attempted  by  other  courts 
with  respect  to  the  liability  of  municipal  corporations  for  torts  com- 
mitted by  officers  or  employees  is  so  great  that  it  would  be  difficult,  if 
not  impossible,  to  deduce  from  them  a  rule  which  could  be  applied  with 
confidence  by  the  public  or  the  bar.  This  is  made  apparent  by  the  study 
of  any  well  considered  text  or  opinion  on  the  subject  such  as  the  opinion 
of  Chief  Justice  Gray  in  Hill  v.  Boston,  122  Mass.  344,  23  Am.  Rep.  332." 

It  might  be  well  to  note  in  passing  that  the  rule  exempting  the  munic- 
ipality for  torts  committed  in  the  exercise  of  its  governmental  functions 
does  not  apply  in  the  admiralty  courts.     See  McQuillan,  op.  cit.   §  2624. 

^McQuillan,  op.  cit.  §§2643,  2430;  Dillon,  Municipal  Corporations  (5th 
ed.,  1911)   §1660. 

'McQuillan,  op.  cit.  §§  2666,  2431 ;  Dillon,  op.  cit.  §  1656. 

'  McQuillan,  op.  cit.  §  2675 ;  Dillon,  op.  cit.  §  1658. 

'Browder  v.  Citv  of  Henderson  (1919)  182  Ky.  771,  207  S.  W.  479; 
McQuillan,  op.  cit.  §  2625. 

•Rose  V.  Gypsum  City  (1919)  104  Kan.  412,  179  Pac.  348;  McQuillan, 
op.  cit.  §2631. 

'Oklahoma  City  v.  Hoke  (1919)  75  Okla.  214.  1,82  Pac.  692;  McQuillan, 
op.  cit.  §2680. 

*See  infra,   footnote   13. 

•White  V.  San  Antonio  (1901)  94  Tex.  313,  60  S.  W.  426;  Allison  v 
Cash  (1911)  143  Ky.  679,  137  S.  W.  245;  Having  v.  City  of  Covington 
(Ky.  1904)  78  S.  W.  431.  ^  ^  b 
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peace,*"  and  acts  of  the  fire  department  while  engaged  in  the  protection 
of  property.^ ^  But  no  jKilicy  interferes  with  allowing  an  employee 
of  a  municipal  lighting  plant  to  recover  against  the  city  for  Lnjuriea 
resulting  from  defects  in  the  construction  or  maintenance  of  the 
plant.^2  Such  opposing  sets  of  cases  show  the  result  which  the  distinc- 
tion between  governmental  'and  corporate  f\inctions  was  intended  to 
further.  ^3 

Does  any  policy  guide  the  application  of  the  distinction  to  the 
myriad  of  cases  between  the  two  extremes  discussed  above?  Where 
a  fireman  was  injured  in  the  performance  of  his  duty  due  to  the  negli- 
gence of  the  fire  chief  in  housing  the  engine  in  a  defective  shed,^*  where 
a  citizen  was  struck  by  a  brick  falling  from  a  court  house  negligently 
allowed  to  be  in  disrepair/^  where  a  child  was  killed  because  of  the 
n^ligence  of  the  city's  agents  in  burning  garbage^  ^ — in  all  these  cases 
there  was  no  liability  because,  the  courts  said,  nmning  a  fire  depart- 
ment, maintaining  a  building  for  public  offices,  and  burning  garbage 
are  governmental  functions.  Yet  where  an  injury  resxilted  from  the 
explosion  of  a  defective  fire  engine  boiler,^^  from  the  negligent  main- 
tenance of  a  park,^^  and  again  from  the  unsafe  condition  of  a  fire  sta- 
tion,^^  the  municipality  was  held  liable  merely  because  it  was  exercis- 
ing a  ''corporate  function"  without  reference  to  the  absence  of  a  policy 
operating  to  exempt  it.  And  yet  the  ordinarily  intelligent  layman, 
unburdened  with  the  technicalities  of  the  law,  would  believe  that  the 
city  was  acting  in  its  governmental  capacity  as  much  in  the  latter  group 
of  cases  as  in  the  former.  It  is  hard  to  see  in  these  cases  anything  but 
an  arbitrary  application  of  the  distinction  between  governmental  and 
corporate  functions,  uninfluenced  by  any  consideration  of  reason. 

The  bases  of  application  offered  by  the  courts  are  neither  consistent 
nor  convincing.     A  distinction  has  been  drawn  by  some  courts  that 

"dayman  v.  New  York  (1907)  117  App.  Div.  565,  102  N.  Y.  Supp.  661; 
Craig  V.  Charleston  (1899)  180  111.  154,  54  N.  E.  184. 

"Mayor,  etc.  of  the  City  of  New  York  v.  Workman  (1895)  67  Fed. 
347;  Shanewerk  v.  City  of  Fort  Worth  (1895)  11  Tex.  Civ.  App.  271,  32 
S.  W.  918;  Davis  v.  City  of  Lebanon  (1900)   108  Ky.  688,  57  S.  W.  471. 

"Liability  in  such  a  case  would  not  be  likely  to  hinder  the  administra- 
tion. On  tiie  contrary,  it  would  tend  to  make  the  management  of  the 
plant  more  careful  and  efficient. 

"Even  in  these  extreme  cases  the  policy  behind  the  distinction  is  over- 
looked in  the  application  of  a  collateral  rule,  which  has  strong  authority, 
to  the  effect  that  even  if  a  duty  is  primarily  a  governmental  one,  it  is" 
converted  into  a  corporate  one  where  it  is  being  conducted  for  profit  See 
McQuillan,  op.  cit.  §§2672-74.  How  this  added  element  of  profit  affects 
the  desirability  of  imposing  a  liability  on  the  city  is  not  clear. 

"City  of   Hattiesburg  v.  Geigor    (1918)    118  Miss.  676,  79   So.  846. 

"Finkelstein  v.  City  of  New  York  (1918)  183  App.  Div.  539,  169  N. 
Y.  Supp.  718. 

"Snider  v.  City  of  High  Point  (1915)   168  N.  C.  608,  85  S.  E.  15. 

"City  of  Lafayette  v.  Allen   (1881)   81   Ind.   166. 

"Pennell  v.  Wilmington  (1906)  23  Del.  229,  78  Atl.  915;  Canon  City 
V.  Cox  (1913)  55  Colo.  264,  133  Pac  1040.  For  a  discussion  of  the  recent 
tendency  toward  considering  the  maintenance  of  parks  a  governmental 
function,  see  (1920)  20  Columbia  Law  Rev.  687,  688. 

"Walters  v.  City  of  Carthage  (1915)  36  S.  D.  11,  153  N.  W.  881. 
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an  act  is  governmental  when  the  duty  of  performing  it  is  imposed  by 
the  state;  coT^xiTate  when  its  performance  is  optional  with  the  city.^ 
Others  have  held  that  if  the  city  derives  a  profit  from  the  performance 
of  the  duty,  it  is  acting  in  its  corporate  capacity;  otherwise  it  is  acting 
in  its  governmental  capacity. -^  A  third  basis  of  distinction  suggested 
is  that  in  determining  to  do  an  act  a  city  exercises  a  governmental 
function;  but  that  in  doing  the  act,  it  exercises  a  coiporate  function. ^^ 
Still  a  fourth  distinction  is  that  a  municipality  is  liable  for  the  torts 
of  its  agents  in  the  performance  of  a  public  duty  if  they  are  specially 
employed  to  superintend  the  particular  work  for  the  city,  and  are  not 
acting  generaUy  in  the  capacity  of  public  officers  provided  for  by  law.^s 

So  deeply  rooted  in  the  law  is  this  purely  terminological  difference, 
however,  that  courts  by  refusing  to  give  it  up  often  force  themselves 
through  the  most  illogical  and  circuitous  reasoning  to  reach  a  result 
dictated  by  their  sense  of  policy.  Thus  in  the  case  of  Fowler  v.  City  of 
Cleveland  (Ohio,  1919)  126  X.  E.  72,  it  was  held  that  the  city  was 
liable  for  injuries  to  one  who  was  run  down  by  a  negligently  driven 
fire  engine  returning  from  a  fire.  This  decision  is  contrary  to  prac- 
tically every  previous  decision  in  the  country.^*  The  court  evidently 
saw  no  reason  of  policy  for  refusing  to  allow  the  plantiff  to  recover, 
but,  laboring  under  the  yoke  of  the  "governmental  function",  were 
forced  to  reason  that  the  determination  that  the  city  should  have  a  fire 
department  is  a  governmental  function,  but  that  the  act  of  driving  the 
engine  was  an  exercise  of  a  corporate  function. 

In  an  opinion  concurring  in  result,  Wanamaker,  J.,  advocated  wip- 
ing out  municipal  exemption  from  liability  in  all  cases.^'  It  is  con- 
tended that  this  last  suggestion,  made  very  probably  by  one  weary  with 
the  subtleties  and  ultradistinctions  of  the  law,  is  both  unnecessary  and 
undesirable,  and  that  a  satisfactory  working  rule  can  be  reached  without 
taking  this  radical  step.  Would  not  the  desired  result  be  attained  if  the 
liability  of  a  municipality  for  torts  were  the  same  as  that  of  a  private 
corporation  with  one  exception, — where  an  outstanding  policy  (and 
several  such  have  been  indicated  in  this  discussion)  demands  the  exemp- 
tion of  the  city.  Under  such  a  rule  a  fire  engine  might  be  driven  to  a 
fire  with  such  speed  as  to  amount  to  recklessness  without  imposing  on  the 
city  a  liability  for  resulting  injuries.  Yet  it  would  by  no  means  follow 
that   one   injured  by   the  same   engine   returning   from  the  same  fire 

"Boise  Dev.  Co.  v.  Boise  City  (1917)  30  Idaho  675,  167  Pac.  1032; 
McQuillan,  op.  cit.  §  2623.  But  see  the  opinion  of  Bruce,  C.  J.,  in  Moulton 
V.  City  of  Fargo  (N.  D.  1918)  167  N.  \V.  717.  720:  "There  is  no  good 
reason  why  a  liability  to  a  private  action  should  be  imposed  when  a  munic- 
ipality voluntarily  entered  upon  such  a  beneficial  work  and  to  withhold  it 
when   it  performs  the   service   under   the    request   of   an   imperative   law". 

"See  supra,  footnote  13. 

"Fowler  v.  City  of  Cleveland  (Ohio,  1919)  126  N.  E.  72. 

*'Mulcairns  v.  City  of  Janesville  (1886)  67  Wis.  24,  29  N.  W.  565. 

•"See  the  dissenting  opinion  of  Jones,  J.,  in  Fowler  v.  City  of  Cleveland, 
supra. 

""The  whole  doctrine  of  immunity  given  to  a  sovereign  state  was 
based  upon  the  assumption  of  the  divine  right  of  kings — a  king  can  do  no 
wrong;  he  is  infallible;  or,  if  he  do  wrong,  no  subject  has  any  right  to 
complain.  This  doctrine  has  been  shot  to  death  on  so  many  different 
battle  fields  that  it  would  seem  utter  folly  now  to  resurrect  it".  Fowler  v. 
City  of   Cleveland,  supra,  at  p.   77. 
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would  be  without  a  remedy.  As  the  law  stands  to-day,  the  city  would 
be  deemed  to  be  exercising  a  governmental  function  in  both  cases, 
although  no  policy  operates  to  exempt  it  from  liability  in  the  latter 
case.  To  apply  the  same  rule  to  both  cases  simply  because  both  injuries 
resulted  from  the  acts  of  the  same  city  department  seems  to  be  a  most 
unreasonable  conclusion. 

Clauses  in  Contracts  Excusing  Default  in  Performance. — The 
increasing  prevalence  of  clauses  in  contracts  providing  for  exemption 
from  liability  because  of  inability  to  perform,  or  relieving  one  from 
the  obligation  to  i)erform,  under  specified  conditions  or  in  circum- 
stances "beyond  the  control"  of  the  defaulting  party,  has  been  calling 
more  and  more  for  a  consistent  definition  by  the  courts  of  their  attitude 
toward  such  clauses.  The  pronouncements  of  the  courts  have  rep- 
resented diverse  views  of  commercial  understanding,  which  ultimately 
influences  the  interpretation  of  contracts.  Some  courts  have  been 
generous  to  the  party  setting  up  such  clause  as  a  defence  for  non- 
performance,^ recognizing  that  a  change  of  circumstances  might  make 
performance  commercially  impossible  and,  therefore,  afford  a  ground 
for  avoiding  the  obligation  within  the  meaning  of  the  usual  clause.^ 
The  same^  and  other  courts  have  at  times  subjected  these  clauses  to  a 
most  stringent  interpretation  unfavorable  to  the  party  asserting  them,* 
narrowly  limiting,  by  the  rule  of  ejusdem  generis,  the  phrase,  "other 
causes  beyond  our  control",  to  the  specific  causes  that  might  have  been 
mentioned.^     A  number  of  courts,  in  permitting  the  defaulting  party 

'See  Peter  Dixon  &  Sons  Ltd.  v.  Henderson,  Craig,  &  Co.  (Ct.  of  App. 
1918)  118  L.  T.  R.  328;  Tennants  (Lancashire),  Ltd.  v.  C.  S.  Wilson  & 
Co.,  Ltd.  [19171  A.  C.  495,  reversing  [1917]  1  K.  B.  208;  Stein  v.  Chemical 
Importing  &  Mfg.  Co.  (1916)  55  N.  Y.  L.  J.  285,  afd  (1917)  178  App. 
Div.  892,  164  N.  Y.  Supp.  1115;  Weber  v.  Collins  (1897)  139  Mo.  501,  41 
S.  W.  249;  cf.  Carolina  Spruce  Co.  v.  Black  Mt.  Ry.  (1917)  139  Tenn. 
137,  143,  201  S.  W.  154. 

'See  the  dissenting  opinion  of  Neville,  J.,  in  Tennants  (Lancashire), 
Ltd.  V.  C.  S.  Wilson  &  Co.,  Ltd.  [1917]  1  K.  B.  208,  219,  and  especially 
the  majority  opinions  in  [1917]  A.  C.  495,  509.  Cf.  Davis  v.  Columbia 
Coal  Mining  Co.  (1898)  170  Mass.  391,  397,  49  N.  E.  629. 

'See  Bolckow,  Vaughan,  &  Co.  (Ltd.)  v.  Compania  Minera  -de  Sierra 
Minera  (K.  B.  Div.  1916)  32  T..L.  R.  404.  (The  threat  of  intensive  sub- 
marine warfare  caused  a  scarcity  of  tonnage  and  a  subsequent  rise  in 
freight  rates,  so  that  if  the  defendants  were  to  perform  they  would  have 
had  to  give  away  their  goods  and  lose  2s.  6d.  a  ton  on  each  ton  delivered; 
nevertheless,  the  defendants  were  not  excused)  ;  S.  Instone  &  Co.  (Ltd.) 
V.  Speeding,  Marshall  &  Co.  (K.  B.  Div.  1915)  32  T.  L.  R.  202  (Owing 
to  the  war  and  the  enlistment  of  miners,  the  price  of  coal  rose  88  per 
cent. ;  the  court  said  that  the  price  had  not  risen  sufficiently  to  entitle  the 
defendants  to  suspend  deliveries.)  ;  cf.  Greenway  Bros.  (Ltd.)  v.  S.  F. 
Jones  &  Co.   (K.  B.  Div.  1915)  32  T.  L.  R.  184. 

*See  Standard  Silk  Dveing  Co.  v.  Roessler  &  Hasslacher  Chemical  Co. 
(D.  C.  1917)  244  Fed.  250  (The  word  "war"  was  said  to  refer  only  to 
America's  entrance  into  the  war  and  not  to  the  contingency  of  a  British 
order  in  council  cutting  off  the  supply  from  Germany.)  ;  Cannistraci  v. 
James  Chieves  &  Co.  (1917)  165  N.  Y.  Supp.  933;  cf.  B.  P.  Ducas  Co.  v. 
Bayer  Co.    (1916)    163  N.  Y.  Supp.  32. 

°See  Davids  Co.  v.  Hoffmann-La  Roche  Chemical  Works  (1917)  178 
App.  Div.  855,  166  N.  Y.  Supp.  179,  reversing  (1916)  97  Misc.  33.  160 
N.  Y.  Supp.  973;  Standard  Silk  Dyeing  Co.  v.  Roessler  &  Hasslacher 
Chemical  Co.,  supra,  footnote  4. 
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to  avail  himself  of  such  clause,  have  decided  that  the  inability  to 
perform  was  caused  by  the  specific  contingencies  provided  against;* 
or  that  the  contingencies  existed  which  might  fairly  relieve  the  obligor 
from  his  duty  to  perform/  In  refusing  to  permit  the  defaulting  party 
to  set  up  such  clause  as  a  defense,  the  courts  have  placed  their  decisions 
on  the  ground  that  the  cause  of  this  default  was  not  such  a  cause  as 
was  within  the  meaning  of  the  clause;*  or  on  the  ground  that  the 
happening  of  the  contingency  provided  against  was  not  the  proximate 
cause — and,  hence,  no  cause  in  law, — of  the  default.^ 

What  constitutes  the  caxise  of  inability  to  perform  and  what  con- 
stitutes inability  to  perform  are  fair  questions  essential  to  the  deter- 
mination whether  the  defaulting  party  ought  to  be  relieved.  The  cases 
are  indeed  rare  where  performance  is  absolutely  impossible;  usually, 
even  under  the  most  abnormal  conditions,  performance  can  be  had,  if 
the  obligor  is  willing  to  pay  regardless  how  ruinous  the  additional  cost 

'Metropolitan  Coal  Co.  v.  Billings  (1909)  202  Mass.  457,  89  N.  E. 
115;  McKeefrey  v.  Connellsville  Coke  &  Iron  Co.  (C.  C.  A.  1893)  56  Fed. 
212;  Oakman  v.  Boyce  (1868)  100  Mass.  477;  Weber  v.  Collins,  supra. 
footnote  1;-Del.,  L.  &  W.  R.  R.  v.  Bowns  (1874)  58  N.  Y.  573  (Where  the 
obligor  by  reducing  the  wages  of  his  employees  effected  a  walkout,  he 
was  nevertheless  excused.). 

'See  the  opinions  of  Lehman,  J.,  in  Stein  v.  Chemical  Importing  & 
Mfg.  Co.,  supra,  footnote  1 ;  B.  P.  Ducas  v.  Bayer  Co.,  supra,  footnote 
4;  Davids  Co.  v.  Hoffmann- La  Roche  Chemical  Works  (1916)  97  Misc. 
33,  160  N.  Y.  Supp.  973,  reversed  (1917)  178  App.  Div.  855,  166  N.  Y. 
Supp.  179.  See  Davis  v.  Columbia  Coal  Mining  Co.,  supra,  footnote 
2;  Milliken  v.  Keppler  (1896)  4  App.  Div.  42,  38  N.  Y.  Supp.  738;  Jessup 
&  Moore  Paper  Co.  v.  Piper  (C.  C.  1902)  133  Fed.  108;  Peter  Dixon  & 
Sons  Ltd.  V.  Henderson,  Craig  &  Co.,  supra,  footnote  1 ;  Tennants  (Lan- 
cashire), Ltd,  V.  C.  S.  Wilson  &  Co.,  Ltd.,  supra,  footnote  1. 

'See  Board  of  Commerce  of  Ann  Arbor  v.  Security  Trust  Co.  (C.  C. 
A.  1915)  225  Fed.  454,  459  (Bankruptcy  was  not  a  cause  included  in 
"other  causes  beyond  the  control  of  the  company"  by  the  rule  ejusdem 
generis.);  Standard  Silk.  Dyeing  Co.  v.  Roesslei  &  Hasslacher  Chemical 
Co.,  supra,  footnote  4  (A  British  order  in  council  putting  an  embargo  on 
goods  shipped  from  Germany  was  not  within  the  meaning  of  the  phrase, 
"causes  beyond  their  control")  ;  Davids  Co.  v.  Hoffmann-La  Roche  Chemi- 
cal Works,  supra,  footnote  5  (War  and  the  subsequent  embargo  by  the 
producing  country  were  not  "contingencies  beyond  our  control"  by  the 
rule  ejusdem  generis.)  ;  Mahoney  v.  Smith  (1909)  132  App.  Div.  291,  116 
N.  Y.  Supp.  1091  (A  lockout  was  no  excuse  under  the  strike  clause.)  ;  but 
cf.  Del,  h.  &  W.  R.  R.  V.  Bowns,  supra,  footnote  6  (Where  the  obligor 
by  reducing  the  wages  of  his  employees  effected  a  walkout,  he  was  never- 
theless excused.)  ;  McLeod  v.  Genies  (1890)  31  Neb.  I,  47  N.  W.  473 
(Where  the  contractor  failed  to  pay  wages  so  that  his  workers  quit,  he 
was  not  excused  under  the  strike  clause.). 

'See  Bolckow,  Vaughan,  &  Co.  (Ltd.)  v.  Compania  Minera  de  Sierra 
Minera,  supra,  footnote  3  (The  cause  of  the  defendants'  inability  to  per- 
form was  the  unjustified  breach  of  contract  by  the  parties  with  whom  the 
defendants  contracted  in  pursuance  of  their  duty  under  this  contract.)  ; 
Cannistraci  v.  James  Chieves  &  Co.,  supra,  footnote  4;  Jones  &  Adams  Co. 
V.  Cons.  Coal  Co.  of  St  Louis  (1907)  134  111.  App.  523,  aff'd  (1918)  232 
111.  326,  83  N.  E.  851 ;  W.  K.  Niver  Coal  Co.  v.  Cheronea  S.  S.  Co.  (C, 
C.  A.  1905)  142  Fed  402  (The  strike  was  not  the  proximate  cause  of 
the  delay,  but  the  harbor  congestion.)  ;  B.  P.  Ducas  Co.  v.  Bayer  Co., 
supra,  footnote  4;  Garfield,  etc.  Coal  Co.  v.  Penn.  Coal,  etc.  Co.  (1908)  199 
Mass.  22.  84  N.  E.  1020. 
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to  him  might  be.  Where  a  man  enters  into  a  contract  obligating 
himself  to  perform  at  some  future  time,  especially  where  performance 
extends  over  a  long  period,  it  seems  reasonable  to  assume  that  the 
parties  contemplated  the  continuance  of  normal  conditions  as  the 
precedent  condition  to  the  continuance  of  the  obligation  to  perform, 
the  more  so  if  a  clause  to  such  effect  has  been  inserted  in  the  contract. 
By  assuming  contractual  obligations  the  parties  are  looking  to  a 
mutually  profitable  outcome,  and,  it  is  fair  to  say,  the  expectation  of 
the  continuance  of  relatively  normal  conditions  was  the  basis  for  the 
calculations  which  resulted  in  the  inception  of  the  contract. 

Ought  not  the  court,  in  moulding  the  obligation  to  be  imposTed  upon 
the  promisor,  give  eifect  to  such  expectation  and  understanding,  par- 
ticularly if  a  clause  has  been  inserted  referring  to  the  release  of  the 
obligor  from  his  duty  to  perform  under  certain  conditions?  Even  in 
contracts  without  such  clauses,  where  performance  waa  to  be  within  a 
reasonable  time,  some  courts  have  excused  delays  in  performance  caused 
by  unexpected  contingencies  for  which  the  party  in  default  was  not 
responsible.^"  Surely,  where  there  has  been  a  material  change  in 
conditions,  quite  unexpected,  making  performance  commercially  im- 
possible, and  the  obligor  has  done  everything  that  was  expected  of  one 
entering  such  a  contract,  the  court,  in  view  of  the  extrerne  difficulty 
of  providing  si>ecifically  for  all  the  contingencies  which  might  create 
such  a  situation  of  commercial  impossibility,  ought  not  to  subject  such 
clauses  as  "beyond  our  control"  to  stringent  interpretation  adverse  to 
the  party  asserting  them.^^  In  a  period  of  unsettled  industrial  condi- 
tions the  business  community  needs  some  method  of  contracting  in 
such  a  way  that  in  the  event  of  inability  to  perform  because  of  causes 
beyond  the  control  of  the  defaulting  party,  such  unfortimate  one  be 
not  compelled  to  pay  his  jwund  of  flesh. 

In  the  recent  case  of  DeGrasse  Paper  Co.  v.  Northern  New  York 
Coal  Co.  (4th  Dept.,  1919)  190  App.  Div.  227,  179  N.  Y.  Supp.  788,  the 
defendant,  a  jobber,  contracted  to  deliver  coal  to  the  plaintiffs  over  a 
period  of  several  months,  subject  to  a  clause  relieving  the  parties  from 
performing  under  certain  conditions.^^  Xhe  defendant  filed  this  con- 
tract with  the  producer,  thereby  placing  its  order.  Labor  troubles  and 
car  shortage  limited  the  production  of  the  mine  somewhat,  but  there 

'"See  Richland  Queen  S.  S.  Co.  v.  Buffalo  Dry  Dock  Co.  (C.  C.  A. 
1918)  254  Fed.  668  (What  was  a  reasonable  time  was  determined  in  view 
of  conditions  which  arose  subsequently  to  the  inception  of  the  contract.)  ; 
(1919)  19  Columbia  Law  Rev.  224,  225,  and  n.  7.  The  adverse  criticism  of 
this  decision  in  19  Columbia  Law  Rev.  224,  226,  is  dissented  from  by 
the  present  writer.  It  seerris  that  the  court  was  giving  effect  to  a  similar 
business  understanding.  But  cf.  Richards  &  Co.  v.  Wreschner  (1915)  156 
N.  Y.  Supp.  1054,  aff'd  (1916)  174  App.  Div.  484,  158  N.  Y.  Supp.  1129. 

"See  the  opinions  referred  to  in  footnotes  2  and  7,  especially  Lehman,  J. 

""(6)  This  contract  is  made  subject  to  strikes,  accidents,  car  supply, 
or  other  causes  beyond  the  control  of  either  party.  The  buyer  and  seller, 
recognizing  the  uncertainty  of  absolute  deliveries,  it  is  hereby  mutually 
acknowledged  that  the  intent  of  this  agreement  is  not  to  hold  either  party 
for  damages  accruing  through  failure  to  carry  out  the  contract  when  such 
failure  is  due  to  reasons  beyond  the  control  of  the  party  in  default,  but 
that  the  material  shall  be  shipped  by  the  seller  and  accepted  by  the  buyer 
as  per  deliveries  specified,  so  far  as  the  labor,  the  physical  conditions 
existing  at  the  plants  of  the  buyer  and  seller,  respectively,  and  the  ability 
of   transportation  companies  will  permit." 
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was  produced  more  than  enough  to  satisfy  this  particular  contract. 
However,  this  change  of  circumstance  caused  a  sharp  rise  in  the  price 
of  coal  at  the  mine,  making  it  impossible  for  the  jobber  to  obtain  the 
coal  to  fulfill  this  contract  at  the  price  it  expected  to  pay  when  it 
entered  this  contract  and  filed  it  with  the  producer.  In  an  action  for 
breach  of  contract,  the  defendant  sought  to  avail  itself  of  the  pro- 
tection of  this  clause.  The  court,  in  reversing  a  judgment  for  the 
defendant  based  on  a  jury  finding,  and  in  granting  a  new  trial,  declared 
that  the  defendant's  inability  to  perform  was  caused  not  by  the  strikes 
and  car  shortage,  but  by  its  failure  "so  to  protect  itself,  by  purchase 
or  by  adequate  contractual  relations  with  third  parties,  so  that  it  might 
obtain  the  portion  of  the  coal  produced  which  was  necessary  to  the 
fulfillment  of  the  contract  with  the  plaintiff";  that  though  a  "producer, 
providing  he  had  sold  to  the  reasonable  capacity  of  his  mine,  might 
be  relieved  upon  the  happening  of  the  events  presented  by  the  evidence 
in  this  case",  the  defendant  was  not. 

"When  the  court  requires  that  strikes  and  car  shortage  must  be  the 
proximate  cause  of  the  inability  to  perform  to  excuse  the  defendant, 
it  is  articulating  the  sound  attitude  of  many  courts  ;^^  but  when  it 
adds  that  the  defendant  "was  not  excused  xmder  the  evidence  by  reason 
of  the  strike  clause",  the  court  is  virtually  making  a  rule  of  law  that 
a  jobber  in  entering  a  contract  must  in  turn  make  a  contract  con- 
trolling the  source  of  his  supply  in  order  to  avail  himself  of  the  defence 
offered  by  the  clause.^*  Whether  one  entering  such  a  contract  ought 
for  the  protection  of  the  obligee  and  himself  secure  the  certainty  of 
performance  by  contracting  with  others  seems  properly  a  question  of 
fact  for  a  jury,  whose  determinations  should  be  controlled  by  an 
examination  of  all  the  circumstances  to  decide  whether  the  defendant 
was  expected  or  should  be  expected  to  contract  with  others;  or  by  the 
existence  of  any  si)ecial  custom  requiring  him  to  do  so. 

When  a  man  assumes  an  obligation  to  supply  a  plant  over  a  long 
period  with  a  commodity  essential  to  the  plant's  uninterrupted  operation 
and  must  get  the  commodity  from  others,  he   might  reasonably  be 

"See  the  cases  cited  supra,  footnotes  6,  7,  8,  and  9. 

"In  Bolckow,  Vaughan,  &  Co.  (Ltd.)  v.  Compania  Minera  de  Sierra 
Minera,  supra,  footnote  3.  the  court  said :  ".  .  .  where  the  contract 
provides  for  exemption  in  the  case  of  war  preventing  deliveries  the  parties 
clearly  contemplate  the  possibility  of  prevention  and  the  seller's  contract  is 
not  that  he  will  deliver  in  all  events.  The  other  observation  is  that  no 
seller  can  claim  exemption  if  he  has  failed  to  protect  himself  by.  the 
requisite  covering  contracts  where  it  is  usual  and  prudent  so  to  do.  A 
seller  cannot  choose  to  take  the  risks  of  the  market  and  then,  when  the 
market  has  gone  against  him,  claim  protection.  In  such  a  case  he  is  pre- 
vented not  by  the  war  but  by  his  own  imprudence."  However,  in  that 
case  where  the  party  with  whom  the  defendants  had  contracted  to  carry 
the  goods  to  the  plaintiffs  refused  to  perform,  claiming  exemption  under 
a  clause  on  the  "restraint  of  princes",  which  the  court  said  did  not  excuse 
the  carrier   from   performing,  the  defendants  were   still   held  liable. 

In  Cannistraci  v.  James  Chieves  &  Co.,  supra,  footnote  4,  where  the 
facts  were  similar,  the  court  said  in  holding  the  defendants  liable :  "The 
fact,  if  it  be  a  fact,  that  the  party  from  whom  the  defendants  expected  to 
obtain  the  goods  broke  its  contract  with  the  defendants  can  afford  no 
excuse  for  the  defendants  not  complying  with  their  contract  with  the 
plaintiff,  unless  they  show  that  by  reason  of  one  of  the  causes  men- 
tioned in  the  contract  they  were  unable  to  obtain  the  article  they  had 
agreed  to  sell  to  their  customers." 
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expected,  in  an  unsettled  period  like  the  present,  to  assure  performance 
by  contracting  with  others.  But  on  the  other  hand,  under  ordinary 
conditions,  there  might  be  no  such  expectation.  It  is  unfortunate  that 
the  Appellate  Division  should  have  reserved  this  question  of  fact  for 
the  court,  instead  of  leaving  to  the  jury  to  determine  whether  in  the 
light  of  business  expectations,  a  reasonably  prudent  business  man  in 
the  defendant's  position  would  have  so  contracted. 

Possession  op  "Lost"  GtOODs. — The  recent  case  of  Foulke  v.  New 
York  Consolidated  R.  R.^  has  again  raised  the  question  of  the  nature 
of  possession  of  "lost"  goods.  A  package  was  found  on  a  seat  of  a 
subway  car  by  a  passenger,  who  atterqpted  to  leave  the  car  with  it, 
when  he  was  requested  by  the  general  trainmaster  to  turn  over  the 
package  to  the  railroad.  He  refused  and  was  arrested,  but  acquitted 
of  the  charge  of  'pettj  larceny, — the  package  had  been  found  to  contain 
a  five  cent  loaf  of  bread.  Then  he,  in  turn,  sued  the  subway  company 
for  false  imprisonment  and  malicious  prosecution,  but  was  luisuccessful. 
Gollin,  J.,  said,2  for  the  court:"  "The  evidence  did  not  permit  the  jury 
to  find  that  the  package  was  abandoned.  .  .  .  The  package  was 
not  'lost  property'.  It  was  'mislaid  property'  or  'left  property'.  .  .  . 
After  the  passenger  owner  had  left  the  car,  forgetting  to  take  the 
package  with  him,  the  plaintiff  knew  the  package  was  not  lost  prop- 
erty. ...  It  then  had  become  in  the  custody  and  potential  actual 
iwssession  of  the  defendant.  It  was  the  right  of  the  defendant  and  its 
duty  to  become  as  to  it  and  its  owner  a  gratuitous  bailee.  .  .  As  to 
everybody  except  the  true  owner  of  the  package,  the  defendant  had  the 
right  of  the  owner  to  have  and  defend  its  custody  and  direct  posses- 
sion."^- 

A  long  line  of  cases,  both  in  England  and  America,  has  settled  that 
a  finder  of  "lost"  property  acquires  both  possession  and  a  right*  to 
possession  good  against  everyone^  but  the  last  possessor,  who  is  usually, 

'(N.  Y.  1920)   127  N.  E.  236. 
'Ibid.,  at  p.  238. 

'Since  the  action  in  this  case  was  one  for  false  imprisonment  and 
malicious  prosecution,  the  discussion  by  the  court  as  to  possession  seems 
mere  dictum,  and  whether  the  package  was  "lost"  or  "mislaid"  would  be 
immaterial. 

The  court  also  did  not  consider  an  earlier  New  York  case,  mentioned 
in  New  York  &  H.  R.  R.  v.  Haws  (1874)  56  N.  Y.  175.  modifying  (1873) 
35  N.  Y.  Super.  Ct.  372,  in  which  a  finder  of  money  in  a  railroad  car 
recovered  a  verdict  against  the  railroad  company,  to  which  he  had  given 
it  to  hold  for  the  owner.  Only  the  appearance  of  the  owner  after  this 
verdict,  enabled  the  company  to  avoid  execution  on  the  judgment  by  a  bill 
in  equity  to  determine  its  rights.  The  finder,  however,  was  allowed  his 
costs. 

*Right  in  rem,  or  "multital"  right,  Hohfeld.  Fundamental  Legal  Con- 
ceptions as  Applied  in  Judicial  Reasoning  (Yale  Univ.  Press  ed.,  1919)  73; 
Cook,  Powers  of  Courts  of  Equity  (1915)   15  Columbia  Law  Rev.  40. 

In  many  jurisdictions,  there  are  statutes  (civil  and  criminal)  concern- 
ing lost  goods.  See  N.  Y.  Penal  Law  §§949,  1300;  1  Stimson,  Am.  Stat. 
Law  §4325;  Gen.  St.  Conn.  (1918)  %237,  c.  219;  Mass.  Rev.  Laws  (1902) 
c.  93-95. 

"Armory  v.   Delamirie    (1722)    1    Str.   505    (Chimney   sweep   finder    re- 
covered in  trover  for  jewel  kept  by  stranger)  ;  19  Cyc.  535  and  note  3.541. 
In  the  following  cases,  first  finders  were  allowed  to  recover  from  later 
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but  not  always  the  owner.^  Where,  however,  a  "lost"  article  is  found 
in  a  place  more  or  less  under  private  control,  a  controversy  as  to  who 
has  the  better  right  to  possession  often  occurs  between  the  "finder^' 
and  the  one  in  control  of  the  place.  This  problem  involves  the  inquiry 
as  to  who  had  possession  of  such  an  article  while  in  the  state  of  being 
**lost",^  the  last  i)ossessor  or  the  one  in  control  of  the  place.  The 
attempt  to  settle  such  cases  has  led  to  some  confusion  in  the  discussion 
and  development  of  the  theory  of  possession  itself.^ 

Juristic  possession  has  been  called  a  name  for  shifting  and  varying 
groups  of  operative  facts  (facts  that  have  the  same  legal  consequences)  ; 
possession  denotes  the  operative  facts,  it  connotes  the  legal  consequences 
which  result  from  the  existence  of  those  facts.^  Let  us  examine  some 
of  the  groups  of  facts  which  are  said  to  constitute  possession.  (1)  The 
commonest  case  is  where  a  person  has  physical  control  of  a  specific 
chattel,^"  with  intent  to  control  it,^^  to  the  exclusion  of  other  persons. 
A  has  possession  of  the  watch  in  his  hand,  (2)  When  a  person  once 
has  possession,  however,  it  is  presumed  to  continue  until  another  person 
gets  possession  (by  physical  control,  with  intent  to  control), ^^  unless 
the  possessor  gives  up  control  and  intends  to  abandon  all  interest.^^ 

"finders":  Clark  v.  Maloney  (1840)  3  Del.  68  (trover  for  logs  found  in 
bay);  Deaderick  v.  Oulds  (1887)  86  Tenn.  14,  5  S.  W.  487  (replevin  for 
log  found  on  river  bank)  ;  Lawrence  v.  Buck  (1874)  62  Me.  275  (replevin 
of  chain  cable  found  on  river  bank).  Cf.  Tancil  v.  Seaton  (1877)  69  Va. 
601,  604. 

'So  under  the  Roman  law.  Sohm,  Institutes  of  Roman  Law  (2nd  ed. 
1901)  §64,  p.  335. 

Possession  is  said  to  be  "prima  facie"  evidence  (really  a  true  presump- 
tion) of  property  or  title.  Fitzpatrick  v.  Dumphy  (1851)  1  Ir.  C.  L.  R. 
366;  see  Deaderick  v.  Oulds,  supra,  footnote  5,  p.  17.  "The  finder  has  a 
right  of  possession  .  .  .  ,  but  certainly  not  any  more  than  that  and 
possibly  a  presumptive,  contingent  right  of  property,  both  of  which  fail 
on  the  appearance  of  the  true  owner."  Kuykendall  v.  Fisher  (1006)  61 
W.  Va.  87,  98,  56  S.  E.  48.  Cf.  Warren  v.  Ulrich  (1889)  130  Pa.  413, 
414,  18  Atl.  618  (administrator  of  former  occupier  of  tavern  entitled 
to  money  found  hidden  about  cesspool  by  employee  of  present  occupier 
who  turned  it  over  to  master). 

'Some  courts  use  "lost"  as  a  relative  term,  meaning  one  thing  as 
between  the  owner  of  a  chattel  and  a  finder,  and  another  as  between  the 
finder  and  the  proprietor  of  premises  where  found.  See  Batteiger  v.  Penn- 
sylvania Co.  (1916)  64  Pa.  Sup.  Ct.  195,  198;  Commercial  Bank  of  Cin- 
cinnati V.  Pleasant   (Pa.  1841)   6  Whar.  375,  389. 

'Batteiger  v.  Pennsylvania  Cq.,  supra,  footnote  7,  p.  198;  Pritchett  v. 
State  (1854)  34  Tenn.  285,  288;  Robinson  v.  State  (1882)  11  Tex.  App. 
403,  406.  The  attempt  to  enforce  the  criminal  law  in  larceny  cases  has 
been  a  large  factor  in  causing  this' confusion.  Cf.  Pollock  &  Wright, 
Possession  in  the  Common  Law  (1888)  171 ;  (1907)  7  Columbia  Law  Rev. 
276;  cases  cited  infra,  footnote  25. 

"Cf.  Hohfeld,  op.  cit.,  p.  32;  Holmes,  The  Common  Law  (1881)  213  flF. 

"Lawrence  v.  Buck,  supra,  footnote  5;  cf.  Eads  v.  Brazelton  (1861)  22 
Ark.  499,  509. 

"C/.  Keron  v.  Cashman  (N.  J.  1896)   33  Atl.  1055,  1056. 

"Cf.  Pritchett  v.  State,  stipra,  footnote  8. 

"The  cases  are  not  uniform  on  this  point,  but  the  general  opinion  seems 
to  be  in  accord  with  the  statement  in  the  text.  Intent  to  abandon  may  be 
inferred.  Cf.  Log  Owners'  Booming  Co.  v.  Hubbell.  (1903)  135  Mich.  65, 
69,  97  N.  W.  157  (logs  upon  rollway  so  long  as  to  be  imbedded  in  earth 
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If  A  unintentionally  drops  his  watch  on  the  highway  and  goes  away, 
A  still  has  possession  of  it.  (3)  Moreover,  a  person  has  possession  of 
articles  left  in  a  place  over  which  he  exercises  or  intends  to  exercise 
control,^*  providing,  of  course,  the  party  so  leaving  does  not  retain, 
and  does  not  intend  to  retain,  control.  This  may  be  true  even  though 
the  one  in  control  of  the  place  has  no  actual  personal  physical  control 
or  knowledge  of  the  presence  of  the  specific  chattel. ^^  If  B  is  visited 
by  A,  who  leaves  his  hat  on  the  rack  in  B's  hall  while  he  stays  in  B's 
parlor,  A  has  possession  of  his  hat.  But  if  A  went  away,  forgetting 
his  hat,  B  would  have  possession  of  the  hat. 

When  a  person  'loses"  a  chattel,  therefore,  (in  the  sense  of  uncon- 
sciously giving  up  physical  control  of  the  specific  thing),  the  result 
may  be  either  that  he  is  still  in  possession  of  it  (because  of  the  pre- 
simaption  of  continuance  of  possession,  as  in  the  highway  case,  or 
because  he  controls  the  place  where  it  is,  as  when  he  leaves  it  in  his 
own  parlor).  Or  the  result  may  be  that  another  is  in  possession  of  it 
(merely  because  he  controls  the  place  where  it  is,  as  where  A  leaves 
his  hat  in  B's  house). 

Strict  adherence  to  the  foregoing  principles  would  have  resulted 
in  a  uniform  theory  of  possession,  under  which  chattels  would  be 
deemed  to  be  in  the  possession  of  the  one  in  control  of  the  place  where 
they  were,  in  all  cases,^®  except  the  highways^^  and  similar  general 
public  places,^*  where  no  one  can  be  said  to  exclude  or  intend  to  exclude 

and  covered  with  foliage)  ;  Buckley  v.  Gross  (1863)  7  L.  T.  (n.  s.)  743,  744 
(tallow  melted  by  fire  ran  down  sewer  into  river — held  not  lost  [aban- 
doned?]). 

"Pollock  &  Wright,  op  cit.,  38.  "The  finder's  right  starts  from  the 
absence  of  any  de  facto  control  at  the  moment  of  finding."  Ibid.,  40.  See 
also  Deadericic  v.  Oulds,  supra,  footnote  5,  p.  18. 

^'Pollock  &  Wright,  op.  cit.  39,  51 ;  South  Staffordshire  Water  Co.  v. 
Sharman  [1896]  2  Q.  B.  44;  Ferguson  v.  Ray  (1904)  44  Ore.  557,  77  Pac. 
600  (gold-bearing  quartz — "finder"  was  tenant)  ;  Commercial  Bank  of 
Cincinnati  v.  Pleasants,  supra,  footnote  7.  Cf.  Reddel  v.  Dobree  (1839)  10 
Sim.  244,  251  (one  delivering  box  but  reserving  key  has  not  delivered 
contents)  ;  also  Lawrence  v.  State  (1839)  20  Tenn.  228  (pocketbook  left 
on  table  in  shop  kept  by  shopkeeper — larceny)  ;  People  v.  McGarren  (N. 
Y.  1837)   17  Wend.  460  (whip  left  in  store  kept  by  storekeeper — larceny). 

''Foster  t'.  Fidelity  Safe  Deposit  Co.  (1912)  162  Mo.  App.  165,  145  S. 
W.  139,  aff'd  (1915)  264  Mo.  89,  174  S.  W.  376;  Kuykendall  v.  Fisher, 
supra,  footnote  6.     Cf.  the  oft-cited  xiii  Matthew  44. 

"Williams  v.  State  (1905)  165  Ind.  472,  75  N.  E.  875  (purse— larceny 
from  finder's  possession)  ;  see  Hume  v.  Elder  (1917)  178  App.  Div.  652, 
653,  165  N.  Y.  Supp.  849  (pail — to  employee  who  finds  as  against  em- 
ployer). Contra,  Mass  v.  Amana  Society  (111.  1877)  16  Albany  Law 
Jour.  76  (meteor — to  owner  of  fee  as  accretion  to  realty,  since  there  was 
only  an  casement  of  public  travel)^  Cf.  Pritchett  v.  State,  supra,  foot- 
note 8  (watch  blown  from  jeweler's  window  by  explosion — larceny  from 
owner's  possession)  ;  Griggs  v.  State  (1877)  58  Ala.  425,  432,  434  (sack 
of  coffee  on  highway — larceny). 

"Keron  v.  Cashman,  siipra,  footnote  11  (along  railroad  track — stocking 

of  money)  ;  Ellery  v.  Cunningham  (1840)  42  Mass.  112  (river — bales  of 
cotton). 

See  cases  cited  supra,  footnote  5,  par.  2.  Cf.  Log  Owner''s  Booming  Co. 
V.  Hubbell,  supra,  footnote  13. 
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all  others.  While  the  few  authorities  on  this  question^'  are  in  conflict, 
the  better  cases  hold  that  the  proprietor  of  the  place  has  possession.^** 
Such  places  include:  (1)  dwelling  houses ;2i  (2)  business  places,  such 
as  offices,-^  banks^^  and  rooms  of  safe  deposit  companies,^  shops,^* 

"See  also  the  cases  which  distinguish  the  transfer  of  constituent  parts 
of  chattels  sold  from  the  contents  of  such  chattels;  the  rule  here  seems  to 
be  that  the  finder  may  keep  as  quasi-bailee  for  the  owner,  on  the  old  theory 
of  treasure  trove.  Kuykendall  v.  Fisher,  supra,  footnote  6  (sack  of  gold 
money  in  stove)  ;  Huthmacher  v.  Harris'  Admr.  (1861)  38  Pa.  491  (coins, 
bank  notes,  watches,  compass  in  machine)  ;  Rittenhouse  v.  Krioop  (1893)  9 
Ind.  App.  126,  36  N.  E.  384  (interest  coupons  in  chest). 

The  following  cases  allowed  the  finder  to  keep  as  against  the  pro- 
prietor of  the  chattel;  the  first  two  seem  clearly  wrong  on  principle. 
Dur/ee  v.  Jones  (1877)  11  R.  I.  588  (old  safe-money  in  lining)  ;  Bowen  v. 
Sullivan  (1878)  62  Ind.  281  (money  in  envelope  in  paper  factory)  ;  Cf. 
Keron  v.  Cashman,  supra,  footnote  11  (money  in  stocking  along  railroad 
track — finders  entitled  jointly). 

In  the  following  cases,  one  who  appropriated  property  found  in  a 
chattel  was  convicted  of  larceny:  Merry  v.  Green  (1841)  7  M,  &  W.  623 
(furniture — buyer  took  money  from  secret  drawer)  ;  Robinson  v.  State, 
supra,  footnote  8  (trunk — buyer  took  clothing  put  in  for  safe-keeping)  ; 
Cartwright  v.  Green  (1802)  8  Ves.  Jr.  405  (furniture— repairman  broke 
open  secret  drawer  and  took  money).  Cf.  Reddel  v.  Dobree,  J«/>ra,  foot- 
note   15. 

"Many  of  the  cases  which  hold  that  the  finder  has  a  better  right  than 
the  proprietor  of  the  premises  do  so  in  an  effort  to  effectuate  the  policy 
mentioned  in  the  last  paragraph  of  the  text.  See  also  infra,  footnote  54. 
Cf.  cases  cited  pro  and  con  on  the  importance  of  place  as  a  test  of  posses- 
sion in  Kuykendall  v.  Fisher,  supra,  footnote  6. 

"Pollock  &  Wright,  op.  cit.,  2^.  State  v.  Cummings  (1866)  33  Conn. 
260  (rings  left  in  wash  tub  taken  by  servant — larceny).  See  Mathews  v. 
Harsell  (N.  Y.  1852)  1  E.  D.  Smith  393,  394  (servant  found  money)  ; 
Lawrence  v.  State,  supra,  footnote  15,  p.  232;  cf.  Warren  v.  Ulrich,  supra, 
footnote  6;  Semayne's  Case  (1604)  5  Co.  Rep.  91,  93. 

"^Pyland  v.  State  (1857)  36  Tenn.  357  (larceny  of  purse  of  money  on 
saddle  behind  door). 

"Loucks  V.  Gallogly  (1892)  1  Misc.  22,  2Z  N.  Y.  Supp  126  (money  on 
desk  near  door)  ;  Kincaid  v.  Eaton  (1867)  98  Mass.  139  (money  on  desk 
near  door — reward  for  "finding"  denied)  ;  McDowell  v.  Ulster  Bank  (Ire. 
1899)  60  Albany  Law  Jour.  346  (porter  "found"  money  on  floor — bank's 
possession  because  master).  Cf.  Commercial  Bank  of  Cincinnati  v. 
Pleasants,  supra,  footnote  7  (money  on  floor  of  vault — reward  for  "finding" 
denied). 

"Foster  v.  Fidelity  Safe  Deposit  Co.,  supra,  footnote  16  (money  on  table 
of  private  guarded  room). 

"McAvoy  V.  Medina  (1866)  93  Mass.  548  (pocket  book  on  table  of 
shop — to  proprietor).  Contra,  Reg.  v.  West  (1854)  6  Cox  C.  C.  415  (purse 
on  counter  of  market  stall — larceny  by  stallkeeper)  ;  LawFence  v.  State, 
supra,  footnote  15;  People  v.  McGarren,  supra,  footnote  15;  Reg.  v.  Moore 
(1861)  8  Cox  C.  C.  416  (bank  note  on  floor  of  barber  shop — larceny  by 
shopkeeper);  Bridges  v.  Hawkesworth  (1851)  15  Jur.  1079  (money  on 
floor  of  shop — to  finder),  restricted  to  its  facts  by  South  Staffordshire 
Water  Co.  v.  Sharman,  supra,  footnote  15,  p.  48.  Cf.  State  v.  McCann 
(1853)  19  Mo.  249  (purse  on  counter — larceny  by  stranger).  In  this  case, 
the  indictment  charged  that  the  property  was  in  the  owner.  Even  though 
the  storekeeper  is  regarded  as  having  possession,  as  gratuitous  bailee  of 
the  owner,  this  case  may  be  supported  on  the  theory  that  the  owner  also 
has  "constructive"  possession  in  such  a  case.  Such  possession  has  been 
held  sufficient  to  maintain  trespass  vi  et  armis.  Lotan  v.  Cross  (1810)  2 
Camp.  464. 
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factories,28  etc.;"  (3)  private  land,  including  the  surface^^  and  iinder 
the  surface;-''  (4)  laud  under  pools  and  canals ;*°  (5)  theatres;" 
(6)  hotels,^^  (7)  vehicles,  such  as  carts,^^  coaches,^*  trolley  cars,^' 
railroad  cars,^®  as  in  the  Foulke  case. 

"C/.  contra,  Bowen  v.  Sullivan,  supra,  footnote  19,  p.  288  (money  in 
envelope  in  paper  factory). 

"Contra,  Danielson  v.  Roberts  (1904)  44  Ore.  108,  74  Pac.  913  (can  of 
money  in  henhouse — to  finder  though  employee)  ;  Roberson  v.  ElUs  (1911) 
58  Ore.  219,  114  Pac.  100  (22  gold  pieces,  probably  on  floor,  in  warehouse- 
to  finder  though  employee).     Cf.  infra,  footnote  54. 

By  the  old  common  law  also,  treasure  trove  (gold  and  silver  designedly 
hidden)  went  to  the  finder  irrespective  of  the  place  where  found.  19  Cyc. 
539.  Cf.,  however,  cases  cited  infra,  footnote  29,  as  to  other  kinds  of 
property  hidden  in  the  earth,  which  were  held  to  be  in  the  possession  of 
the  proprietor  of  the  premises.  Money  hidden  in  the  earth  has  been  held 
to  go  rather  to  the  finder  in  Weeks  v.  Hackett  (1908)  104  Me.  264,  71 
Atl.  858.     Cf.  Severn  v.  Yoran  (1888)   16  Ore.  269,  276,  20  Pac.  100. 

^Barker  v.  Bates  (1832)  30  Mass.  255  (sticks). 

"Goddard  v.  Winchell  (1892)  86  Iowa  71,  52  N.  W.  1124  (aerolite)  ; 
Burdick  v.  Chesebrough  (1904)  94  App.  Div.  532,  88  N.  Y.  Supp.  13 
(earthenware)  ;  Elwes  v.  Brigg  Gas  Co.  (1886)  L.  R.  33  Ch.  D.  562  (pre- 
historic boat — "finder"  was  lessee)  ;  Ferguson  v.  Ray,  supra,  footnote  15. 
Contra,  Weeks  v.  Hackett,  supra,  footnote  27,  (cans  of  money)  ;  cf.  contra, 
Sovern  v.  Yoran,  supra,  footnote  27,  p.  276  (hidden  money — proprietor 
not  converter  in  disposing  to  finder  and  proper  government  official  under 
statute  concerning  lost  property).  Cf.  Livermore  v.  WTiite  (1883)  74  Me. 
452,  456  (finder  of  leather  in  vats  could  not  keep  against  estate  of  loser. 
Query — in  whose  possession   was  leather  before  discovery?) 

By  the  Roman  Law  (Hadrian's  constitution)  treasure  trove  {the- 
saurus) found  on  one's  own  land  became  his;  but  if  found  accidentally 
on  another's  land,  it  was  divided  equally  between  the  finder  and  the 
owner  of  the  land.  Sohm,  op.  cit.  §64,  p.  335;  Mackenzie,  Roman  Law 
(7th  ed.  1898)  175.  This  rule  was  adopted  in  the  French  Code,  Code  Civil 
Art.  716.     On  the  common  law  rule,  see  supra,  footnote  27. 

"South  Staffordshire  Water  Co.  v.  Sharman,  supra,  footnote  25  (two 
gold  rings  in  pool — "finder"  an  employee)  ;  Reg.  v.  Rowe  (1859)  8  Cox 
C.  C.  139  (bar  of  iron  in  canal — larceny  by  stranger  for  stealing  property 
of  canal  company).     Cf.  Warren  v.  Ulrich,  supra,  footnote  6. 

'■^Contra,  Hoagland  v.  F.  P.  H.  Amusement  Co.  (1902)  170  Mo.  335,  70 
S.  W.  878  (pocket  book  on  floor  of  fenced-in  open-air  theatre  at  free 
amusement  park).  Cf.  Pattison  v.  Hammerstein  (1896)  17  Misc.  375,  39 
N.  Y.  Supp.  1039   (proprietor  of  theatre  not  bailee  of  overcoat  in  box). 

^Semble,  Warren  v.  Ulrich,  supra,  footnote  6.  Contra,  Hamaker  v. 
Blanchard  (1879)  90  Pa  377  (money  in  parlor  found  by  employee — money 
considered  as  not  being  owned  by  guest).  Innkeepers,  of  course,  owe  a 
duty  to  care  for  a  guest's  property  left  behind,  presumably  whether  "lost" 
or  "mislaid".     See  Ibid.,  at  p.  380. 

^Cf.  State  V.  Farrow  (1867)  61  N.  C.  161,  163  (bucket  of  pease- 
larceny). 

"Wynne's  Case  (1784)  1  Leach  C.  C.  460  (coach  driver  took  contents 
from  package — larceny)  ;  State  v.  Brick  (1835)  2  Del.  530  (coach  driver 
took  money  from  sealed  package  with  owner's  name  on  it — larceny).  Cf. 
Sears'  Case  (1789)  1  Leach  C.  C.  463,  n.  (a). 

"State  V.  Courtsol  (1915)  89  Conn.  564,  94  Atl.  973  (money  on  seat- 
larceny). 

"Reg.  V.  Pierce  (1852)  6  Cox  C.  C  117  (dressing  case  in  car — larceny 
by  servant)  ;  see  New  York  &  H.  R.  R.  v.  Haws,  supra,  footnote  3.  Contra, 
Tatum  V.   Sharpless    (Pa.   1865)    6  Phila.    18    (money  on  seat — finder  was 
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If  A  leaves  his  purse  in  B's  parlor,  and  goes  away,  B  would  have 
possession  of  it.^^  No  inquiry  is  made  as  to  whether  A  "lost"  it,  in 
the  technical  sense  used  by  the  court,  (t.  e.,  unintentionally  dropi)ed  it) 
or  merely  "mislaid"  it  (t.  e.,  intentionally  put  it  down  and  then  casually 
forgot  it).  Whether  A  lost  or  mislaid  it  is  immaterial  so  far  as  B's 
possession  is  concerned;  and  B  has  possession  because  he  has  exclusive 
control  of  the  place  where  the  chattel  is.  So,  if  C  picked  up  the  purse 
in  B's  parlor,  whether  from  the  floor  where  it  was  dropped  or  placed,  or 
from  the  table  where  it  was  placed  or  dropped,  C  would  not  be  a  finder. 
And  the  reason  is  that  there  can  be  no  implied  license  from  the  one 
then  in  possession  of  the  purse  (the  proprietor  of  the  parlor)  to  anyone 
else  to  take  possession  of  the  purse  and  hold  it  for  him,  as  there  is  in 
the  case  of  a  watch  lying  on  the  highway  or  in  any  other  place  where 
the  possessor  of  the  watch  did  not  exercise  or  intend  to  exercise  con- 
trol.^* This  license  may  be  implied  in  fact,  as  where  the  owner  has 
really  unintentionally  dropped  the  watch;  but  there  seems  no  reason 
why  it  would  not  also  be  implied  in  law,  as  where  the  owner  inten- 
tionally put  the  watch  on  the  highway  and  went  away  temporarily.'' 
If  C  picked  up  the  watch,  he  probably  would  not  be  a  trespasser.  The 
decisive  element  here  is  not  the  attitude  of  the  last  possessor  to  the 
specific  chattel,  but  the  circumstance  that  the  article  was  discovered 
in  a  place  over  which  no  one  could  be  said  to  exercise  control  to  the 
exclusion  of  others.*" 

It  seems  to  be  well  settled  that  where  an  object  like  a  purse  is  found 
on  the  counter  or  table  in  a  shop,  the  proprietor  of  the  premises  has  a 
better  right  to  it  than  the  one  who  first  picks  it  up ;  but  if  the  same 
article  is  found  on  the  floor,  the  latter  has  the  better  right.*^  This 
distinction  is  usually  based  on  the  technical  difference  (founded  on  the 
intent  of  the  owner  of  the  article)  between  lost  and  mislaid  goods;** 
but  such  a  view  has  been  somewhat  criticized,*^  and  seems  unsound  on 

employee)  ;  Batteiger  v.  Pennsylvania  Co.,  supra,  footnote  7  (purse  or 
book  pn  seat)  ;  Great  Western  &  Met.  Ry.  v.  Emanuel  (Eng.  1866)  30 
Just.  Peace  129  (purse  on  floor).  Cf.  Roberts  v.  State  (1889)  83  Ga:  369, 
370,  9  S.  E.  675  (greenbacks  in  railroad 'depot ;  owner  near — larceny  by 
"finder"). 

"See,  supra,  footnote  21.     "The  mind  refuses  consent  to  the  proposition 
that  one  may  go  into  another's  house,  whether  business  or  residence,  and 
take  away  anything  he  desires  there  which  does  not  belong  to  the  owner. 
If  one  visits  an  acquaintance  socially  at  his  home,  and  comes  away  leaving 
some  article  on  a  table,  he'  has  left  it  in  the  possession  of  such  acquaint 
ance,  and  it  seems  absurd  to  say  that  another  visitor  would  have  a  righ 
to  take  the  property  from  the  house  under  the  claim  that  he  had  found  it. 
See  Foster  v.  Fidelity  Safe  Deposit  Co.,  supra,  footnote  24. 

"See  supra,  footnote  17. 

"Cf.  People  V.  Seaton  (1891)  60  Hun  584,  15  N.  Y.  Supp.  270,  272 
(bars  of  silver  on  street — no  larceny  at  common  law  or  under  statute)  ; 
Log  Owners'  Booming  Co.  v.  Hubbell,  supra,  footnote  13  (intent  to 
abandon  may  be  inferred). 

"See,  supra,  footnote  20. 

"See,  supra,  footnote  25. 

**See,  supra,  footnote  25. 

"Batteiger  v.  Pennsylvania  Co.,  supra,  footnote  7;  Durfee  v.  Jones, 
supra,  footnote  19. 
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principle,  on  the  analogy  of  the  parlor  and  other  cases/*  The  exact 
part  of  the  premises  is  not  important  if  the  premises  themselves  are 
private.**  These  cases  are  also  supported  on  the  ground  that  the 
proprietor  of  the  premises  has  suflScient  control  and  intends  to  exercise 
control  over  the  counters  or  tables,  but  not  over  the  floor.  So  things 
like  purses,  money,  watches,  packages,  when  on  the  counter  or  tables, 
are  said  to  be  "within  the  protection  of  the  house";  but  these  same 
things  on  the  floor  are  not  within  the  shopowner's  possession,  because 
of  the  absence  of  the  necessary  intent  and  control.  One  part  of  his 
premises  is  "private" ;  the  other  part  is  "public".*'*  Obviously,  the  line 
must  be  drawn  somewhere  between  the  proprietor's  premises  and  the 
highway  outside;  but  there  seems  to  be  no  reason  in  principle  or  policy 
why  it  should  be  drawn  between  the  counter  and  the  floor  rather  than 
at  the  threshold  of  the  premises.  The  attitude  of  the  proprietor  is 
usually  the  same  as  to  both  places.  The  nature  of  the  article  might 
also  be  controlling;  for  instance,  a  suitcase  "left"  on  the  floor  might 
well  be  said  to  be  "within  the  protection  of  the  house".  That  possession 
changes  in  such  cases  without  any  knowledge  on  the  part  of  the  shop- 
keeper is  no  objection.  If  A  put  a  chattel  in  B's  house  for  B,  B  would 
get  possession  as  soon  as  A  left  it.*^ 

In  the  Fovlke  case,  the  question  as  to  possession  really  turns  upon 
whether  the  subway  car  is  to  be  regarded  as  more  like  a  private  parlor 
or  a  public  highway.  That  the  package  was  "lost"  would  be  immaterial 
if  the  car  were  like  a  parlor.  There  was  no  evidence  that  it  was  "mis- 
laid" just  because  it  was"  on  the  seat,*^ — it  might  have  been  dropped, 
involuntarily,  falling  to  rest  on  the  seat  rather  than  on  the  floor.  While 
the  opinion  of  the  court  that  the  package  was  in  the  possession  of  the 
railroad,  is  counter  to  the  few  carrier  decisions  on  the  point  in  other 
jurisdiction,*®  its  conclusion  seems  sound  on  principles."" 

This  result  is  also  a  desirable  one  on  grounds  of  policy;  and  might 
very  well  have  been  reached  in  the  shop  jloor  cases,  as  it  was  in  the 
bank  and  room  of  safe  deposit  company  cases.*^  In  an  age  of  universal 
travel  and  cornmerce,  when  it  is  difficult  to  trace  a  fellow  traveller  or 
customer,  the  desirable  policy  of  providing  for  the  return  of  lost 
property  to  the  owner  can  be  carried  out  better  by  holding  such  prop- 
erty to  be  in  the  possession  of  the  carrier  or  shopkeeper,  as  the 
gratuitous  bailee  of  the  owner  or  last  possessor.*^    In  some  cases,  this 

**See  supra,  footnotes  21  to  36. 

*'C/.  Foster  v.  Fidelity  Safe  Deposit  Co.,  supra,  footnote  16  (table  in 
private  room)  ;  Commercial  Bank  of  Cincinnati  v.  Pleasants,  supra,  foot- 
note 7  (floor  of  vault). 

^"Pollock  &  Wright,  op.  cit.,  40.     See  supra,  footnote  25. 

"Pollock  &  Wright,  op.  cit.,  38l  In  the  law  of  sales  and  gifts  of  per- 
sonalty, this  frequently  happens.    Cf.  ibid,  57  ff. 

"See  Batteiger  v.  Pennsylvania  Co.,  supra,  footnote  7. 

*See  supra,  footnotes  34  to  36. 

"See  supra,  footnotes  15  to  18. 

"See  supra,  footnotes  23  and  24. 

"30  Just.  Peace  129 ;  Louchs  v.  Gallogly,  supra,  footnote  23.  See  Tatum 
V.  Sharpless,  supra,  footnote  36.  It  seems  that  a  regulation  of  the  com- 
pany would  affect  only  its  employees.  See  New  York  &  H.  R.  R.  v.  Haws, 
supra,  footnote  3,  35  N.  Y.  Super.  Ct.  Z72,  at  p.  379. 
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result  has  been  reached  by  statute.'^  Of  course,  where  the  true  owner 
or  last  possessor  never  appears,  this  may  result  in  preferring  the 
proprietor  of  the  premises  to  the  finder;  but  the  advantages  of  the  rule 
probably  overbalance  this  disadvantage,  if  it  is  any.  Moreover,  the 
expense  of  maintaining  "lost  and  found"  departments  and  of  adver- 
tising, etc.,  might  oflFset  this  gain.  To  this  end,  however,  it  might  be 
provided  by  statute  that  after  a  certain  period  of  time,  the  property 
is  to  be  returned  by  the  owner  of  the  premises  to  the  one  who  first 
took  it  into  custody.  This  would  tend  to  influence  "finders"  in  shops, 
cars,  etc.,  to  turn  over  "fo\md"  goods  to  the  proprietors  of  the  premises, 
who  are  more  likely  to  discover  the  ones  entitled  thereto;  and  it  would 
also  remove  the  temptation  to  commit  larceny.^* 

"Metropolitan  Hackney  &  Stage  Carriages  Act  (1843)  6  &  7  Vict, 
c.  86,  §34,  ai  amended;  see  30  Just.  Peace  129. 

"Where  the  finder  has  acted  in  good  faith,  by  turning  goods  over  to 
the  proprietor  of  the  premises  to  hold  for  the  one  entitled  thereto,  he  has 
been  held  to  have  the  better  right  where  the  owner  did  not  appear. 
Hamaker  v.  Blanchard,  supra,  footnote  32  (hotel  parlor — servant  finder)  ; 
Tatum  V.  Sharpless,  supra,  footnote  36  (railroad  car — servant  finder)  ; 
Batteiger  v.  Pennsylvania  Co.,  supra,  footnote  7  (railroad  car — passenger 
finder).  See  contra,  Matthews  v.  Harsell,  supra,  footnote  21,  p.  394;  and 
cf.  opinion  of  Wills,  J.,  in  South  StafTordshire  Water  Co.  v.  Sharman, 
supra,  footnote  15,  p.  48. 

Where  the  finder  has  acted  in  bad  faith,  he  has  been  convicted  of 
larceny.  Reg.  v.  Pierce,  supra,  footnote  36  (railroad  car — servant  finder)  ; 
State  V.  Courtsol,  supra,  footnote  J5   (trolley  car — passenger  finder). 
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Philip  Adler,  Editor-in- Charge 

The  Ship  Mortgage  Act.  1920.— The  Ship  Mortgage  Act,  1920, 
which  has  been  incorporated  in  the  Merchant  Marine  Act,  1920,^  is  a 
vital  step  in  the  much  heralded  development  of  a  privately  owned  Ameri- 
can Merchant  Marine,  and  presents  a  question  of  constitutional  validity 
which  bids  fair  to  be  keenly  fought.  The  Act  gives  priority  to  a  vessel 
mortgage  in  foreclosure  proceedings  over  all  maritime  lieuv,  against  a 
vessel,  except  liens  arising  out  of  tort,  for  wages  of  stevedores  or  crew, 
for  general  average,  and  for  salvage.  Jurisdiction  is  conferred  upon 
federal  district  courts  to  foreclose  a  vessel  mortgage  by  a  suit  in  rem 
in  admiralty.  The  preferred  status  is  created  by  recording  the  mortgage 
as  a  preferred  mortgage  and  endorsing  this  fact  on  the  documents  of 
the  vessel.  Ready  access, to  these  documents  is  required  to  be  given  to 
all  having  business  which  would  give  rise  to  a  lien.  This  simple,  direct 
remedy  of  a  libel  in  rem.  in  admiralty  is  something  hitherto  denied  by 
the  Supreme  Court  to  a  mortgagee,  who  has  had  to  seek  his  usual 
remedies  in  equity.^ 

The  purpose  of  the  Act  is  two-fold:  (1)  to  render  investment  in 
ships  more  attractive  at  a  time  when  trust  companies  are  reluctant  to 
take  bonds  on  ships,  and  (2)  better  to  protect  the  government  in  its 
sale  of  its  huge  stock  of  bottoms  on  the  installment  plan.'  To  accoim- 
plish  these  results  the  vessel  mortgagee  is  given  a  lien  outranking  in 
priority  all  others,  with  the  exceptions  previously  set  out.  The  reason 
for  the  latter  is  that  liens  arising  out  of  maritime  torts  in  general,  or 
general  average  and  salvage,  can  be  guarded  against  by  insurance,  and 
if  the  mortgagee  knows  that  insurance  is  provided  against  all  liens 
superior  to  his  own,  he  has  ample  protection."*  The  vessel  mortgage  is, 
however,  preferred  to  liens  for  repairs  and  supplies,  and  it  is  from  the 
ship  repairing  and  supply  organizations  that  chief  opjwsition  to  the 
Act  has  emanated.^  The  answer  to  their  objection  seems-  to  be  that 
the  repair  and  supply  man  has  ready  access  to  the  certificates  of 
registry  of  the  vessel®  and  can  easily  ascertain  how  valuable  his  lien 
will  be  in  its  subordinated  position.     It  appears  indisputable,  however, 

'H.  R.  10378,  approved  June  5,  1920,  Public  No.  261,  66th  Cong.,  2nd 
Sess. 

'Bogart  et  al.  v.  The  John  Jay  (1854)  58  U.  S.  399.  "A  mortgage  has 
nothing  in  it  analogous  to  those  contracts  which  are  the  subjects  of 
admiralty  jurisdiction.  .  .  .  Where  there  has  been  a  failure  to  pay  .  .  . 
(the  mortgagee)  must  resort  either  to  a  court  of  •equity  or  to  statutory 
remedies.     .     ."    Per  Wayne,  J.  at  p.  402. 

'Statement  of  Ira  Campbell,  former  admiralty  counsel  to  the  U.  S. 
Shipping  Board  at  Hearing  of  House  Committee  on  Merchant  Marine  and 
Fisheries  on  H.  R.  8422,  August  27^  1919,  p.  4. 

*Hearing  of  Committee  on  Commerce,  U.  S.  Senate,  February  5,  1920, 
p.  968. 

"Hearing  of  House  Committee  on  Merchant  Marine  and  Fisheries  on 
H.  R.  8873,  rev.  H.  R.  8422,  Part  III,  September  11,  1919,  pp.  99-110. 

•Merchant  Marine  Act,  1920,  §30,  subs.  E. 
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that  these  men  will  henceforth,  because  of  insufficient  security,  be 
xmable  to  undertake  some  business  which  they  otherwise  might  have 
safely  accepted.  It  will  be  noted  that  the  Act  leaves  the  mortgage  lien 
still  subordinated  to  liens  for  wages  of  stevedores  and  crew,^  and  against 
these  there  is  no  insurance.  It  has  been  urged,  further,  that  the  Act 
will  impede  the  operation  of  the  vessel,  particularly  in  foreign  ports, 
by  rendering  impracticable  the  use  of  the  bottom  as  a  basis  for  credit 
for  the  purchase  of  supplies  or  repairs.^  Its  supporters  see  no  difficulty, 
in  this  day  of  tel^raphic  communication,  in  the  way  of  speedily  pro- 
curing funds  from  the  owner  to  supplement  the  insufficient  security  of 
the  vessel  itself;^  further,  repairs  done  in  foreign  ports  are  largely 
necessitated  by  accidents  which  are  covered  by  insurance. 

The  Act  as  passed  differs  from  the  proposed  bills'"  that  preceded  it 
chiefly  in  giving  the  mortgagee  the  important  power  to  foreclose  by  a 
libel  in  rem  in  admiralty,  instead  of  a  suit  in  rem  in  equity  with 
simulated  admiralty  proceedings.  It  is  on  this  point  that  the  consti- 
tutional issue  is  raised.'^  The  power  of  Congress  to  vest  the  federal 
district  courts  with  adequate  jurisdiction  is  found  rather  in  the  con- 
stitutional grant  of  admiralty  and  maritime  jurisdiction, '^  coupled 
with  the  "necessary  and  proper"  clause,*^  than  in  the  commerce  power.'* 
In  the  light  of  these  constitutional  provisions  it  follows  that  the  para- 
mount power  to  regulate  the  maritime  law  of  the  country  is  vested  in 
Congress.''*  By  Section  9  of  the  Judiciary  Act  of  1789'*  the  federal 
district  courts  were  given  "exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction",  retaining  to  the  suitor 
any  existing  common  law  remedies.  Admitting,  then,  the  power  over 
contracts  whose  subject  matter  falls  properly  within  the  maritime  field, 
there  remains  the  problem  of  the  power  of  Congress  to  say  that  a  vessel 
mortgage  is  a  contract  within  that  category. 

The  jurisdiction  of  a  court  of  admiralty  is  based  upon  equitable 
principles,  yet  it  is  lacking  in  those  powers  peculiar  to  an  equity  court. 

'Merchant  Marine  Act.  1920,  %  iO.  subs.  M  (b)  (1).  This  seems  only 
just  to  these  helpless  workers. 

'See  report  of  Committee  on  Admiralty  and  Maritime  Law  (1920)  6 
Journal  Am.  Bar  Ass'n,  416. 

'Hearing  of  House  Committee  on  Merchant  Marine  and  Fisheries  on 
H.  R.  9419,  rev.  H.  R.  8422  and  H.  R.  8813,  Part  V,  February-  6,  1920,  p.  60. 

"H.  R.  8422.  H.  R.  8873,  H.  R.  9419,  66th  Cong.,  2nd  Sess. 

"Report  of  Committee  on  Admiralty  and  Maritime  Law,  supra,  foot- 
note 9. 

"U.  S.  Const.,  Art  HI,  §2;  "The  Judicial  power  shall  extend  .  .  . 
to  all  cases  of  admiralty  and  maritime  jurisdictions." 

"U.  S.  Const,  Art.  L  §8:  "The  Congress  shall  have  power  ...  to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers." 

"U.  S.  Const,  Art  L  §  8 :  "The  Congress  shall  have  power  ...  to 
regulate  commerce  with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes." 

"Butler  V.  Boston  Steamship  Co.  (1888)  130  U.  S.  527,  556,  9  Sup.  Ct 
612;  Southern  Pac.  Co.  v.  Jensen  (1916)  244  U.  S.  205,  215,  37  Sup.  Ct 
524.    But  cf.  (1920)  20  Columbia  Law  Rev.  685. 

"1  Stat  76,  77,  §9,  now  in  (1917)  40  Stat  395,  U.  S.  Comp.  Stat  (Supp. 
1919).  §§  991  (3),  1233. 
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It  cannot  declare  or  enforce  a  trust  or  other  fiduciary  relationship^^ 
or  entertain  a  libel  for  specific  performance  or  to  correct  a  mistake.^' 
"The  admiralty  jurisdiction,  in  cases  of  contract,  ...  is  limited 
to  contracts,  claims,  and  services  purely  maritime". ^^  A  mortgage 
contract  has  been  held  to  be  non-maritime  in  character,^"  and  it  is 
argued  that  Congress  cannot  broaden  the  field  of  admiralty  and 
maritime  jurisdiction  beyond  the  limits  which  the  Supreme  Court 
has  set.^^ 

And  yet  there  appears  to  be  a  sound  basis  for  sustaining  the  con- 
stitutionality of  the  Act.  The  holding  of  the  John  Jay  case^-  was 
based  solely  on  the  law  of  England  then  existing.  As  the  court  pointed 
out,  with  the  assistance  of  a  statute,^^  English  admiralty  courts  subse- 
quently took  cognizance  of  vessel  contracts,  so  as  to  assimilate  the 
English  law  to  that  of  the  continent.  Did  The  Lottowanna^*  settle 
once  for  all  that  the  extent  of  the  maritime  jurisdiction  is  an  exclu- 
sively judicial  problem? 

The  Steam-Boat  Thomas  Jefferson^^  held  that  courts  of  admiralty 
had  no  jurisdiction  over  contracts  for  seamen's  hire  where  the  services 
were  not  to  be  substantially  on  waters  within  the  ebb  and  flow  of  the 
tide.  The  Act  of  February  26,  1845^^  purported  to  extend  the  jurisdic- 
tion of  district  courts  to  the  Great  Lakes  and  connecting  navigable 
waters.  In  The  Propeller  Genesee  Chief  v.  Fitzhugh  et  al./''  decided 
under  the  Act,  the  "arbitrary  and  (in  this  country)  false  test  of  navi- 
gable waters"^  laid  down  in  The  Thomas  Jefferson  case  was  overruled. 
The  Act  was  regarded,  not  as  extending  the  admiralty  jurisdiction  of 
Congress  to  non-maritime  fields,  but  simply  as  a  distribution  by  Con- 
gress of  an  already  existent  admiralty  jurisdiction. 

An  analogous  situation  was  presented  in  the  case  of  non-maritime 
torts  and  the  statutory  provisions  for  a  shipowner's  limitation  of  lia- 

"Ward  V.  Thompson  (1859)  63  U.  S.  330;  Kellum  et  al.  v.  Emerson 
(C.   C.  1854)   2  Curtis  79. 

"Andrews  et  al.  v.  Essex,  etc.  Ins.  Co.   (C.  C.  1822)  3  Mason  6,  16. 

"Catron,  J.,  in  Peoples'  Ferry  Co.  of  Boston  v.  Beers  et  al.  (1857)  61 
U.  S.  393.  401. 

"Bogert  et  al.  v.  The  John  Jay,  supra,  footnote  2;  see  The  Eclipse 
(1889)   135  U.  S.  599,  10  Sup.  Ct.  873. 

^'The  Lottowanna  (1874)  88  U.  S.  558,  576.  Bradley,  J.  in  Butler  v. 
Boston  Steamship  Co.,  supra,  footnote  15,  stated:  "It  is  true,  we  have 
held  that  the  boundaries  and  limits  of  the  admiralty  and  maritime  juris- 
diction are  matters  of  judicial  cognizance  and  cannot  be  aflFccted  or  con- 
trolled by  legislation  whether  state  or  national".  Citing  The  St.  Lawrence 
(1861)  66  U.  S.  522,  526,  527;  The  Lotto\v-anna,  supra. 

*^Supra,  footnote  2. 

"St.  3  &  4  Vic.   (1840)  c.  65. 

"Supra,  footnote  21. 

''(1828)  23  U.  S.  428. 

»5  Stat.  726. 

"(1851)  33  U.  S.  443. 

"Grier,  J.,  in  Jackson  et  al.  v.  Steamboat  Magnolia  (1851)  61  U.  S. 
296,  299.  In  this  case,  the  district  court  of  its  own  motion  extended  its 
jurisdiction  to  a  case  not  covered  by  the  statute,  but  analogous  to  it,  i.  e., 
fresh  water  connecting  with  the  sea. 


CURRENT  LEGISLATION  791 

bility  against  them.  In  The  Plymouth-^  a  question  involving  a  non- 
maritime  tort  was  held  to  be  beyond  the  cognizance  of  a  federal  district 
court  sitting  in  admiralty.  The  Act  of  March  3,  1851^°  limited  a  ship- 
owner's liability  to  his  interest  in  the  vessel  and  excluded  debts  and 
liabilities  for  non-maritime  torts  from  the  benefit  of  its  provisions.^^ 
Then  came  the  amendment  of  June  26,  1884,^^  which  was  construed  by 
the  Supreme  Court  to  extend  the  limited  liability  of  a  shipowner  to 
non-maritime  torts.^^  By  analogical  reasoning  from  these  two  situa- 
tions, may  not  the  Supreme  Court  with  equal  propriety  say  that  con- 
ferring jurisdiction  upon  courts  of  admiralty  over  vessel  mortgages  is 
merely  a  distribution  of  an  already  existent  admiralty  jurisdiction  as 
to  whose  proper  bounds  the  court  has  hitherto  been  mistaken? 

The  constitutional  grant  of  admiralty  jurisdiction  is  not  self-execut- 
ing, and  it  is  for  Congress  to  pass  legislation  distributing  the  already 
existing  jurisdiction.  Remembering  the  analogous  precedents  sug- 
gested, and  the  changed  conditions  and  requirements  of  the  time,  it 
does  not  seem  difficult  for  the  Supreme  Court  to  take  the  view  that  the 
original  grant  of  this  jurisdiction  incorporated  the  continental  practice 
that  the  foreclosure  of  a  vessel  mortgage  was  enforceable  in  admiralty.^* 
This  view  does  not  place  Congress  in  the  role  of  opening  the  doors  of 
admiralty  to  suitors  with  non-maritime  claims. 

"(1865)  70  U.  S.  20.  Accord.  Cleveland  Terminal  Co.  v.  Steamship 
Co.  (1907)  208  U.  S.  316,  28  Sup.  Ct  414. 

"9  Stat.  635,  c.  43,  U.  S.  Comp.  Stat.  (1916)  §8021. 

•^City  of  Norwich  (1885)  118  U.  S.  468.  6  Sup.  Cl  1150.  See  Ex  parte 
Phenix  Ins.  Co.  (1886)  118  U.  S.  610,  7  Sup.  Ct.  25,  holding  that  since 
the  tort  committed  was  non-maritime,  the  fact  that  a  petition  was  pend- 
ing to  obtain  the  benefits  of  the  limitation  could  not  operate  to  draw  into 
the  proceedings  actions  for  a  liability  not  aflfected  by  the  statute. 

"23  Stat.  57,  c.  121,  U.  S.  Comp.  Stat.  (1916)   §8028. 

"Richardson  v.  Harmon  (1911)  222  U.  S.  96,  32  Sup.  Ct.  27.  It  should 
be  said  that  the  question  of  constitutionalitv  was  not  raised  in  this  case, 
but  Hazel,  J.  in  The  Steamdredge  No.  6  (1915)  222  Fed.  576,  578,  said: 
"I  do  not  think  there  is  any  doubt  of  constitutional  power  to  extend  the 
act  to  non-maritime  torts.  I  believe  that  a  proper  construction  of  Article 
3,  §  2  of  the  federal  constitution.  .  .  .  includes  the  right  of  Congress  to 
vest  a  court  of  admiralty  with  jurisdiction  of  injuries  caused,  without  the 
priority  or  knowledge  of  the  owner,  by  the  negligence  of  the  vessel  or 
those  havnng  charge  of  her  navigation." 

"C/.  Borgnis  v.  Falk  Co.  (1911)  147  Wis.  327,  348,  133  N.  W.  209. 


B 


RECENT  DECISIONS 

Julian  D.  Rosenberg,  Editor-in-Charge 
Lionel  S.  Popkin,  Associate  Editor 

Attorney  and  Client — Discharge  of  Attorney — Measure  of  Com- 
pensation.— The  plaintiflF,  an  attorney,  contracted  to  perform  certain 
specified  services  for  the  defendant.  After  part  performance,  he  was 
discharged  without  cause.  Held,  two  judges  dissenting,  the  plaintiff 
could  recover  only  the  reasonable  vabie  of  the  services  actually  rendered. 
Lawler  v.  Dunn  (Minn.  1920)  176  N.  W.  989. 

According  to  the  weight  of  authority,  in  the  absence  of  contract 
stipulations  to  the  contrary,  a  client  who  discharges  his  attorney  with- 
out good  cause  is  liable  for  the  entire  contract  price.  Dorshimer  v. 
Herndon  (1915)  98  Neb.  421,  153  N.  W.  496,  154  N.  W.  207;  (1914) 
14  Columbia  Law  Rev.  597.  A  few  courts,  however,  hold  with  the  prin- 
cipal case  that  because  of  the  confidential  relation  existing  between 
attorney  and  client,  there  is  a  condition  implied  in  law  that  a  client 
may  at  any  time  dismiss  his  attorney  without  cause  and  hence  comrriits 
no  breach  when  he  does  so.  Martin  v.  Camp  (1916)  219  N.  Y.  170, 
114  N.  E.  46,  reversing  161  App.  Div.  610,  146  N.  Y.  Supp.  1041;  (1914) 
14  Columbia  Law  Rev.  597.  There  appears,  however,  to  be  no  basis  for 
implying  any  such  condition,  since,  if  the  attorney  is  competent,  the 
confidential  relation  is  not  endangered.  But  even  where  the  minority 
doctrine  is  followed,  there  seems  to  be  a  tendency  to  limit  it  to  situa- 
tions where  the  attorney  has  not  "changed  his  position"  nor  incurred 
expense  in  reliance  upon  the  contract  nor  been  employed  under  a  gen- 
eral retainer  for  a  fixed  period.  See  Martin  v.  Camp,  supra;  Lawler  v. 
Dunn^  supra. 

Banks  and  Banking — Dishonor  of  Check — Measure  of  Damages. — 
The  plaintiff  sued  to  recover  damages  for  the  defendant  bank's  dis- 
honoring his  check  when  the  bank  had  sufficient  funds  of  his  on  hand. 
Held,  one  judge  dissenting,  that  where  a  trader's  check  is  dishonored, 
substantial  damages  will  be  conclusively  presumed  on  the  ground  that 
the  dishonor  is  a  slander  on  the  trader's  credit.  First  National  Bank 
of  Forrest  City  v.  N.  R.  McFall  &  Co.  (Ark.  1920)  222  S.  W.  40. 

Where  a  trader's  check  is  wrongfully  dishonored,  he  may  recover 
substantial  damages  without  special  proof.  Rolin  v.  Steward  (1854) 
14  C.  B.  593;  Reeves  v.  First  National  Bank  (1912)  20  Cal.  App.  508, 
129  Pac.  800:  Wiley  v.  Bunker  Hill  National  Bank  (1903)  183  Mass. 
495,  67  N.  E.  655;  cf.  Third  National  Bank  of  St.  Louis  v.  Oher  (C. 
C.  A.  1910)  178  Fed.  678.  At  common  law,  such  dishonor  is  actionable 
either  in  assumpsit  or  case.  In  assumpsit,  damages  must  be  proved, 
while  in  case,  substantial  damages  are  presumed,  the  wrong  being  treated 
similarly  to  slander  of  a  trader's  credit,  as  actionable  per  se.  (1902)  2 
Columbia  Law  Rev.  193;  Bishop,  Non-Contract  Law  (2nd  ed.,  1889) 
§  491.  In  New  York,  since  there  are  no  special  forms  of  action,  the 
plaintiff  may  elect  to  proceed  either  in  tort  or  contract.  Levine  v. 
State  Bank  (1913)  80  Misc.  524,  141  N.  Y.  Supp.  596;  cf.  Wilden- 
herger  v.  Ridgewood  National  Bank  (1919)  187  App.  Div.  320,  175 
N,  Y.  Supp.  430.  ShovJd  he  elect  contract,  he  may  recover  only  such 
damages  as  he  actually  proves.     Meyer  v.  Hudson  Trust  Co.   (1917) 
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181  App.  Div.  69,  168  N.  Y.  Supp.  387.  If  he  elects  tort,  he  must 
also  prove  special  damages,  save  in  the  case  of  'legal  malice",  where 
substantial  damages  will  be  presumed.  Wildenherger  v.  Ridgewood 
National  Bank,  supra;  Clark  Co.  v.  Mount  Morris  Bank  (1903)  85  App. 
Div.  362,  83  N.  Y.  Supp.  447,  aff'd  (1905)  181  N.  Y.  533,  73  N.  E.  1133; 
see  Davis  v.  Standard  Nat'l.  Bank  (1900)  50  App.  Div.  210,  63  K  Y. 
Supp.  764.  What  constitutes  "legal  malice"  is  not  clear.  A  wilful 
intent  to  injure  the  plaintiff  is  not  essential.  See  Davis  y.  Standard 
Nat'l.  Bank,  supra.  However  something  more  than  the  slightest  mis- 
take of  the  bank  is  required.  Clark  Co.  v.  Mount  Morris  Bank,  supra. 
In  some  jurisdictions,  as  in  the  instani  case,  the  courts  speak  of  a 
"conclusive  presumption"  of  damages.  James  Co.  v.  Continental  Nat'l. 
Bank  (1900)  105  Tenn.  1,  58  S.  W.  261.  Although  in  most 
jurisdictions,  the  courts  refer  to  a  "presumption",  yet,  inasmuch 
as  none  of  them  suffer  the  defendant  to  rebut  this  presumption,  but 
merely  permit  him  to  mitigate  the  damages  so  presumed,  it  is  clear  that 
the  difference  is  one  of  terminology  only. 

Constitutional  Law — Equal  Protection  of  the  Laws — Discrimina- 
tory Taxation. — A  Virginia  statute,  Va.,  Acts  1916,  c.  472,  taxed  the 
plaintiff,  a  domestic  corporation  doing  business  both  within  and  with- 
out the  state,  upon  its  total  income.  Another  statute,  Va.,  Acts  1916, 
,fc.  495,  exempted  from  all  income  taxes  domestic  corporations  doing  no 
business  within  the  state.  Held,  Justices  Brandeis  and  Holmes  dis- 
senting, that  part  of  the  tax  levied  upon  income  earned  by  the  plain- 
tiff outside  the  state  was  void  as  a  denial  of  equal  protection  of  the 
laws.  F.  S.  Roysier  Guano  Co.  v.  Commonwealth  of  Virginia  (1920) 
40  Sup.  Ct.  560. 

The  state   has   extensive   jwwer   in   the   taxation   of   domestic   cor- 
porations.    Kansas  City,  etc.  R.  R.  v.  Stiles   (1916)    242   U.  S.   Ill, 
37    Sup.    Ct.    58;     Cream  of   Wheat  Co.  v.   County   of   Grand  Forks 
(1920)  40  Sup.  Ct.  558.     But  when  it  is  attempted  to  make  a  distinc- 
tion,   the    classification  must  be  on  reasonable  grounds.     Raymond  v. 
Chicago  Union  T.  Co.  (1907)  207  U.  S.  20,  28  Sup.  Ct.  7.     In  the  case 
of  foreign  corporations,  see  Southern  Ry.  v.  Greene  (1910)  216  U.  S. 
400,  30  Sup.  Ct.  287;  but  see  Cheney  Bros.  Co.  v.  Massachusetts  (1918) 
246  U.  S.  147,  38  Sup.  Ct.  295.     Mr.  Justice  Brandeis  in  his  dissenting 
opinion  justifies  the  present  distinction  by  the  advantage  to  the  state 
of  inducing  foreign  business  to  incorporate  in  Virginia.     This  leaves 
hona  fide  domestic  corporations  in  the  position  o£  being  subject  to  taxa- 
tion because  they  cannot  escape.     The  Supreme  Court  has  always  been 
reluctant  to  declare  taxes  void  for  discrimination.     See  Beers  v.  Glynn 
(1909)  211  U.  S.  477,  s.  c.  suh.  nom.  Lord  v.  Glynn,  29  Sup.  Ct.  186. 
This  fact,  as  well  as  the  usual  criticisms  in  the  present  opinion  of  taxa- 
tion where  no  benefit  is  conferred,  40  Sup.  Ct.  at  p.  562,  suggest  that 
the  fundamental  vice  of  the  instant  tax  is  not  discrimination  but  extra- 
territoriality.    The  history  of  taxation  of  foreign  corporations  shows 
at  first  imrestricted  power  to  tax.     Horn  Silver  Mining   Co.  v.  New 
York  (1891)   143  U.  S.  305,  12  Sup.  Ct.  403.     Then  extra-territorial 
taxation  is  declared  void  under  the  commerce  clause,  and  also  for  lack 
of  due  process,  though  no  cases  have  as  yet  been  decided  upon  the 
latter  grotmd  alone.     Western  Union  Tel'.  Co.  v.  Kansas   (1910)   216 
U.  S.  1,  30  Sup.  Ct.  190;  Looney  v.  Crane  Co.  (1917)  245  U.  S.  178,  38 
Sup.  Ct.  85;  (1918)  18  Columbia  Law  Rev.  168.     It  is  suggested  that 
the  instatit  case  may  foreshadow  a  similar  change,  and  that  we  may  yet 
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expect  to  find  extra-territorial  taxation  of  domestic  corporations  de- 
clared void  whenever  other  grounds  can  be  found.  Perhaps  eventually 
it  will  be  held  void  under  the  due  process  clause. 

Constitutional  Law — Income  Tax — Exemption  of  Federal  Judges. — 
The  plaintiff  claimed  exemption  from  income  taxation  on  his  salary 
as  federal  judge  on  the  ground  that  Art.  3,  Sec.  1  of  the  Constitution 
prohibited  the  diminution  of  a  judge's  compensation  during  his  con- 
tinuance in  office.  The  plaintiff's  salary  had  been  included  in  his 
taxable  income  in  accordance  with  sec.  213  of  the  Revenue  Act  of  1918 
(1919)  40  Stat.  1057.  Held,  Justices  Holmes  and  Brandeis  dissenting, 
that  the  exemption  should  be  granted.  Evans  v.  Gore  (1920)  40  Sup. 
Ct.  550. 

Although  federal  adjudication  is  lacking,  at  least  two  states  having 
similar  constitutional  prohibitions  have  dealt  with  the  problem  of 
taxing  a  judge's  compensation.  Pennsylvania  held  it  liable  to  a  general 
imiform  tax.  Commissioners  v.  Chapman  (Pa.  1829)  2  Rawle  73; 
cf.  Commonwealth  v.  Mann  (Pa.  1843)  5  Watts  &  S.  403,  417;  whereas 
in  Louisiana,  a  city  tax  on  a  state  judge's  salary  was  held  unconstitu- 
tional New  Orleans  v.  Lea  (1859)  14  La.  Ann.  197.  Extra-judicial 
opinion  is  also  divided.  (1863)  157  U.  S.  701  and  (1869)  13  Op.  Atty. 
Gen.  161;  (1919)  31  Op.  Atty.  (Jen.  475.  Mr.  Justice  Field  held  such 
a  tax  unconstitutional,  in  a  separate  opinion  in  Pollock  v.  Farmers' 
Loan  and  Trust  Co.  (1894)  157  U.  S.  429,  604,  15  Sup.  Ct.  673.  The 
court  in  the  instant  case  applies  the  principle  laid  down  in  McCul- 
loch  V.  Maryland  (1819)  4  Wheat.  316,  and  Collector  v.  Day  (1870)  11 
Wall.  113,  that  federal  and  state  governmental  agencies  are  immune 
from  taxation  by  one  another,  to  cover  the  proposition  that  salaries  of 
members  of  one  branch  of  the  government  are  immune  from  taxation 
by  another  branch  of  the  same  government.  The  contention  of  the 
minority  is  that  the  safeguard  in  Art.  3,  Sec.  1  was  designed  to  protect 
the  judiciary  merely  from  the  discriminative  diminution  of  their 
salaries  and  not  to  relieve  them  of  those  burdens  of  citizenship  which 
all  bear  generallv.  The  principle  seems  applicable  here  which  was  laid 
down  in  Peck  and  Co.  v.  Lowe  (1918)  247  U.  S.  165,  38  Sup.  Ct.  432, 
and  in  U.  8.  Glue  Co.  v.  Oak  Creek  (1918)  247  U.  S.  321,  38  Sup.  Ct. 
499,  that  a  general  tax  levied  on  the  net  incomes  of  all  businesses,  when 
applied  to  concerns  engaged  in  exportation  or  interstate  commerce,  will 
not  act  as  an  unconstitutional  tax  upon  export?  or  interstate  commerce. 
On  principle  it  seems  that  the  tax  provision  in  question  would  not  be 
repugnant  to  the  established  constitutional  purpose  that  the  indepen- 
dence of  the  judiciary  shall  not  be  jeopardized. 

Contracts — Ouster  of  Courts — ^Pubuo  Poucy. — The  plaintiff  gave  a 
fidelity  bond  to  the  defendant's  employer  against  defalcation  by  the 
defendant.  In  consideration  of,  and  as  inducement  for,  the  giving  of 
this  bond,  the  defendant  agreed  to  indemnify  the  plaintiff  against  any 
loss  it  might  sustain  on  the  said  bond.  It  was  further  agreed  that  the 
vouchers  showing  payment  by  the  plaintiff  of  any  claim  should  be 
conclusive  evidence  of  the  defendant's  liability  to  the  plaintiff,  provided 
that  the  payment  was  made  in  good  faith.  Held,  that  the  contract 
providing  that  the  vouchers  should  be  conclusive  evidence  of  liability 
was  not  void  although  it  ousted  the  court  of  jurisdiction.  National 
Surety  Co.  v.  Fulton  (1st  Dept.,  1920)  192  App.  Div.  645,  183  N.  Y 
Supp.  237. 
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The  courts  manifest  a  growing  liberality  in  enforcing  agreements 
to  arbitrate  although  the  terms  necessarily  result  in  a  partial  ouster 
of  the  jurisdiction  of  the  court.  Scott  v.  Avery  (1856)  5  H.  L.  C.  811; 
Delaware  &  Hudson  Canal  Go.  v.  Pennsylvania  Coal  Co.  (1872)  50 
N.  Y.  250;  see  (1904)  4  Columbia  Law  Rev  600;  see  N.  Y.,  Laws  1920, 
c.  275  §2;  contra,  Hartford  Fire  Ins.  Co.  v.  Hon  (1902)  66  Neb.  555, 
92  N.  W.  746.  Following  this  tendency  and  swayed  by  the  practical 
consideration  that  the  sustention  of  the  "conclusive  evidence"  clause 
would  reduce  guaranty  instirance  premiums,  a  clause  such  as  in  the 
present  case  has  been  upheld.  Guaranty  Co.  of  North  America  v.  Pitts 
(1901)  78  Miss.  837.  30  So.  758;  American  Bonding  Co.  etc.  v.  Alcatraz 
Const.  Co.  (1913)  202  Fed  483;  Illinois  Surety  Co.  v.  McGuire  (1914) 
157  Wis.  49,  145  N.  W.  768;  United  States  Fidelity  etc.  Co.  v.  Baker 
(1918)  136  Ark.  227,  206  S.  W.  314.  The  sounder  view,  however, 
stresses  the  distinction  between  arbitration  and  "conclusive  evidence" 
cases;  for  whereas  arbitration  secures  impartial  umpires  to  supersede 
the  courts,  the  operation  of  the  "conclusive  evidence"  clause  resulta 
in  the  injustice  that  one  party  is  made  sole  judge  of  his  own  cause. 
Fidelity  &  Casualty  Co.  of  iV.  Y.  v.  Crays  (1899)  76  Minn.  450,  79 
N.  W.  531 ;  Fidelity  Deposit  Co.  of  Md.  v.  Nordmarken  (1915)  32  N.  D. 
19,  155  N.  W.  669;  Guaranty  Co.  of  North  America  v.  Charles  (1912) 
92  S.  C.  282,  75  S.  E.  387;  see  Fidelity  &  Casualtu  Co.  of  N.  Y.  v. 
Eickhoff  (1895)  63  Minn.  170,  178,  65  N.  W.  351.  Whenever  possible 
courts  seek  to  avoid  such  a  result.  White  v.  Middlesex  (1883)  135 
Mass.  216;  cf.  London  Tramway  Co.  v.  Bailey  (1877)  L.  R.  3  Q.  B.  D. 
217.  Furthermore  in  cases  like  the  instant  case  the  principal  is  hardly 
in  a  position  to  demur  to  the  terms  of  the  contract  submitted  by  a 
large  surety  corporation.  Therefore  the  courts  which  do  not  follow 
the  rule  of  the  principal  case,  although  perhaps  in  derogation  of  the 
express  agreement  of  the  parties,  more  adequately  protect  the  rights  of 
the  individual  against  the  corporation.  Nor  does  the  insertion  or  omis- 
sion of  the  clause  "provided  the  payment  was  made  in  good  faith"  seem 
to  offer  any  sound  basis  for  distinction  from  our  conclusion,  in  as  much 
as  in  any  case  the  courts  would  intercede  in  case  of  fraud. 

Criminal  Law — Brokers — Hypothecation  of  Customers'  Securities. — 
The  defendant's  brokerage  firm,  after  subscribing  through  a  bank  for 
Liberty  bonds  for  its  customers  and  itself,  borrowed  from  the  bank  the 
money  with  which  to  pay  for  the  bonds,  instructing  it  to  hold  the 
bonds,  when  issued,  as  security.  Later,  after  the  bonds  had  been  issued, 
and  the  customers  had  paid  for  them,  the  defendant's  firm  executed  a 
renewal  note,  the  same  bonds  remaining  as  security.  Held,  the  lexecu- 
tion  of  the  renewal  note  constituted  hypothecation  of  the  customers' 
securities  in  violation  of  N.  Y.  Penal  Law  §  956,  even  thoiigh  the 
defendant  never  had  actual  iwssession  of  the  bonds.  People  v.  Atwater 
(N.  Y.  1920)  128  N.  E.  196. 

To  commit  the  statutory  crime  of  hypothecation  of  customer's 
securities  the  defendant  must  have  had  possession  of  the  bonds.  N.  Y. 
Penal  Law  §  956.  The  court,  in  the  instant  case,  considered  that  he 
obtained  momentary  constructive  possession  of  the  bonds  when  he 
executed  the  renewal  note.  The  renewal  of  a  note,  however,  does  not, 
without  specific  agreement,  discharge  the  pre-existing  debt,  so  as  to 
release  the  collateral  security,  but  merely  extends  the  time  of  its  pay- 
ment. Collins  et  al.  v.  Dawley  (1878)  4  Colo.  138;  see  First  Nat. 
Bank  V.  Gunhus  (1907)  133  Iowa  409,  413,  110  N.  W.  611.     For  the 
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pledgor  has  no  right  to  the  possession  of  the  articles  pledged  without 
performance  of  the  engagement  for  which  they  were  pledged.  Teat- 
man  V.  Savings  Institute  (1877)  95  U.  S.  764;  Smith  v.  Felton  (1882) 
85  Ind.  223;  see  Fowle  v.  ChUd  (1895)  164  Mass.  210,  41  N.  E.  291. 
But  there  can  be  no  constructive  possession  without  the  right  to 
possess.  See  Sullivan  v.  Sullivan  et  al.  (1876)  66  N.  Y.  37,  42;  Pol- 
lock and  Wright,  Possession  (1888)  25,  27.  Therefore  the  defendant 
did  not  commit  the  crime  under  the  statute.  The  Court  of  Appeals  feel- 
ing the  defendant  morally  culpable,  has  evidently  distorted  the  true 
meaning  of  the  word  "possession"  in  order  to  find  him  legally  guilty. 

Injunction — Libel  and  Slandee. — The  plaintiff  telephone  company 
sought  to  enjoin  the  defendant  from  slandering  its  female  employees 
to  its  damage.  Held,  injunction  denied.  Ex  parte  Tucker  (Tex.  1920) 
220  S.  W.  75. 

The  instant  case  follows  the  well  established  American  rule  that 
equity  will  not  enjoin  the  publication  of  defamatory  matter  even  when 
irreparable  damage  to  property  is  threatened.  Finnish  Tem,perance 
Soc.  V.  Raivaaja  Pub.  Co.  (1914)  219  Mass.  28,  106  N.  E.  561;  5  Pom- 
eroy.  Equity  Jurisprudence  (4th  ed.  1919)  §  2050.  Nor  is  the  fact  that 
the  plaintiff  has  no  remedy  at  law,  because  of  inability  to  show  special 
damage,  ground  for  relief.  Marlin  Fire  Arms  Co.  v.  Shields  (1902)  171 
K  Y.  384,  64  N.  E.  163.  The  basis  for  these  decisions  is  that  to  grant 
injunctions  would  be  to  abridge  freedom  of  speech  and  of  the  press. 
It  is  also  said  that  the  defendant  would  be  deprived  of  a  trial  by  jury. 
See  Citizens'  Light ^  H.  &  P.  Co.  v.  Montgomery  Light  &  W.  P.  Co. 
(C.  C.  1909)  171  Fed.  553,  556;  (1913)  13  Columbia  Law  Eev.  732. 
In  England,  after  a  series  of  conflicting  decisions  and  dicta,  the  Com- 
mon Law  Procedure  Act,  1854,  §§  79,  81,  82,  and  the  Judicature  Act, 
1873,  §§  16,  25,  sub-sect.  8,  conferred  upon  the  courts  the  power  to 
enjoin  libels.  See  Bonnard  v.  Ferryman  [1891]  2  Ch.  269,  285.  But 
the  defamatory  matter  must  be  so  clearly  false  that  a  verdict  finding  it 
true  would  be  set  aside  as  unreasonable.  Bonnard  v.  Ferryman,  supra. 
And  so  the  defendant's  right  to  a  trial  by  jury  is  not  violated.  After 
a  jury  has  found  for  the  plaintiff,  however,  an  injunction  restraining 
the  further  publication  of  the  libel  or  slander  will  be  granted  even  in 
America.  See  Flint  v.  Hutchinson  Sm,oke  Burner  Co.  (1892)  110  Mo. 
492,  501,  19  S.  W.  804.  It  is  believed  that  the  English  view  is  sound 
in  that  it  recognizes  that  no  individual  should  be  permitted  to  defame 
another  and  pay  damages  when  such  damages  are  wholly  inadequate  to 
compensate  the  one  defamed. 

Insurance — Change  of  Beneficiary — Consideration. — A  life  insur- 
ance policy  permitted  change  of  beneficiary,  and  the  insured,  in  con- 
sideration of  marriage,  orally  promised  to  "assign"  the  "policy  to  the 
plaintiff,  and  later  delivered  it  to  her,  but  neglected  to  comply  with  the 
regulations  of  the  company  respecting  change  of  beneficiary.  Held, 
the  plaintiff  obtained  an  equitable  interest  in  the  policy  which  would 
be  enforced.  Schoenholz  v.  New  York  Life  Insurance  Co.  (1st  Dept., 
1920)  192  App.  Div.  563,  183  N.  Y.  Supp.  251. 

The  court  distinguished  the  instant  case  from  Thomas  v.  Thomas 
(1892)  131  N.  Y.  205,  30  K  E.  61,  on  the  ground  that  in  the  latter 
case  there  was  no  consideration,  and  hence  no  interest  which  could  be 
protected  on  equitable  principles.  In  general,  the  right  of  a  bene- 
ficiary of  a  life  policy  is  vested.     Washington  Central  Bank  v.  Hume 
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(1888)  128  U.  S.  195,  9  Sup.  Ct.  41.  However,  in  the  case  of  mutual 
benefit  societies,  the  beneficiary  has  no  such  right.  Supreme  Conclave, 
Royal  Adelphia  v.  Cappella  (C.  C.  A.  1890)  41  Fed.  1.  But  to-day, 
most  policies  contain  an  express  reservation  to  the  insured  of  his  right 
to  name  a  new  beneficiary.  In  such  cases,  if  the  insured  has  done  all 
that  is  incumbent  upon  him,  or  at  least  all  that  it  is  possible  for  him 
to  do  in  complying  with  the  requirements  of  the  policy,  although  certain 
formal  or  ministerial  acts  of  the  insurer  have  been  omitted,  courts 
will  give  effect  to  the  intention  of  the  insured  as  to  change  of  bene- 
ficiary. State  Mutual  Life  Assurance  Co.  v.  Bessett  (1918)  41  R.  I. 
54,  102  Atl.  727;  Wooten  v.  Order  of  Odd  Fellows  (1918)  176  N.  C. 
52,  96  S.  E.  654;  Luhrs  v.  Luhrs  (1890)  123  N.  Y.  367,  25  N.  E.  388; 
but  cf.  Fink  v.  Fink  (1902)  171  N.  Y.  616,  64  N.  E.  506.  Even  though 
the  insured  has  not  done  all  that  is  "possible",  when  there  is  considera- 
tion moving  from  the  intended  new  beneficiary,  courts  will  effectuate 
the  subsequent  designation.  Tidd  v.  Mclntyre  (1906)  116  App.  Div. 
602,  101  N.  Y.  Supp.  867;  Pennsylvania  R.  R.  v.  Wolfe  (1902)  203 
Pa.  St.  269,  52  Atl.  247;  cf.  Lahey  v.  Lahey  (1903)  174  N.  Y.  146,  66 
N.  E.  670;  Nally  v.  NaUy  (1885)  74  Ga.  669.  In  the  instant  case, 
although  the  court  speaks  of  an  equitable  assignment,  strictly,  the 
attempt  to.  designate  a  new  beneficiary  is  never  an  assignment,  but 
rather  the  exercise  of  a  power  granted  in  the  policy.  See  Toumsend  v. 
Fidelity  &  Casualty  Co.  (1911)  103  Iowa  713,  723,  144  N.  W.  574.  And 
when  consideration,  such  as  marriage,  has  been  given  for  the  exercise 
of  this  power,  and  the  parties  cannot  be  restored  to  status  quo, 
courts,  on  equitable  principles,  will  specifically  enforce  exercise  of  the 
power. 

Insurance — Provision'  Against  Incumbr.\nce — Effect  of  Yoro- Mort- 
gage.— It  was  provided  in  a  fire  insurance  policy  that  if  the  i)er8onal 
property  insured  became  incumbered  by  a  chattel  mortgage  without 
the  insurer's  consent  the  policy  was  to  be  null  and  void.  The  plain- 
tiff assured,  without  the  defendant  insurer's  consent,  executed  a  chat- 
tel mortgage  which  was  void  for  usury.  He  now  sues  to  recover  on 
the  policy.  Held,  three  judges  dissenting,  the  mortgage,  although 
void,  existed  as  a  fact  and  avoided  the  policy.  Lipedes  v.  Liverpool, 
etc.  Ins.  Co.  (N.  Y.  1920)  128  N.  E.  160. 

The  majority  of  the  court  in  the  instant  case  followed  previous  New 
York  authority  in  a  case  where  subsequent  insurance,  itself  void 
because  of  previous  insurance,  was  obtained  contrary  to  a  provision 
in  the  previous  policy  making  it  void  upon  such  an  event.  Bigler  v. 
New  York  Cent.  Ins.  Co.  (1860)  22  K  Y.  402;  contra.  Jackson  v. 
Massachusetts  Mut.  Fire  Ins.  Co.  (1839)  40  Mass.  418.  As  a  matter 
of  l^al  analysis  this  view  cannot  be  upheld.  An  incumbrance,  a  chat- 
tel -mortgage,  in  legal  contemplation,  denotes  an  instrument  that  gives 
rise  to  some  rights  or  privileges  in  law  or  equity, — not  a  mere  form. 
Thus  a  provision  similar  to  that  of  the  instant  case  was  not  violated  by 
the  execution  of  a  mortgage  not  to  take  effect  until  a  specified  time 
where  the  loss  occurred  before  that  time;  Rowland  v.  Home  Ins.  Co.  of 
N.  Y.  (1910)  82  Kan.  220,  108  Pac.  118;  nor  where  the  inception  of 
the  mortgage  dejiended  on  a  condition  precedent  that  did  not  happen 
before  the  loss.  Weigen  v.  Council  Bluffs  Ins.  Co.  (1898)  104  Iowa 
410,  73  N".  "W.  862.  The  mortgage  in  the  instant  case,  being  void  and 
not  merely  voidable,  never  gave  rise  to  any  rights  in  the  mortgagee 
against  the  property  and  hence  the  property  was  not  incumbered  ir> 
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any  legal  sense.  Phoenix  Ins.  Co.  y.  Ashury  (1897)  102  Ga.  565,  27 
S.  E.  667.  Yet  the  court  felt  that  since  the  purpose  of  the  provision 
was  to  avoid  the  possibility  of  an  increase  in  moral  hazard,  the  duty 
rested  on  the  insured  to  make  a  full  disclosure  of  the  execution  of  the 
mortgage  regardless  of  its  legal  effect.  See  Ostrander,  Fire  Insurance 
(2nd.  ed.,  1897)  §§  83,  84.  This  liberal  construction  goes  behind  mere 
logic  in  order  to  inhibit  any  attempt  on  the  part  of  the  insured  to  deal 
unfairly  with  the  insurance  company.  It  is  interesting  to  note  that 
the  standard  policy  of  today  provides  against  a  mortgage  "whether 
valid  or  not". 

Intoxicating  Liquors — Illegal  Transportation — Forfeiture. — Three 
automobiles  illegally  transporting  liquor  were  seized  and  three  informa- 
tions were  filed  under  Va.  Acts  1918,  c.  388,  §  57,  to  enforce  their  for- 
feiture to  the  state.  Three  persons  in  interest,  who  were  ignorant  of 
such  illegal  use  intervened.  Held,  that  where  the  intervenors  had  vol- 
untarily parted  with  the  custody  of  the  vehicles,  such  vehicles  were 
absolutely  forfeited.  King  v.  Commonwealth  (Va.  1920)  102  S.-E. 
757,  (intervenor  a  lienor  for  purchase  price) ;  Pennington  v.  Common' 
wealth  (Va.  1920)  102  S.  E.  758,  (intervenor  a  bailor  for  hire  and 
bailee  a  converter) ;  Bucholz  v.  Commonwealth  (Va.  1920)  102  S.  E. 
760,  (intervenor  an  employer  and  his  chauffeur,  under  special  statute, 
a  thief). 

Absolute  forfeitures  are  not  without  precedent  under  our  law.  They 
have  been  effected  both  under  the  Chinese  Exclusion  Act  (1882)  22 
Stat.  61,  U.  S.  Comp.  Stat.  (1916)  §  4299  and  under  the  Act  to  Protect 
Seals  (1894)  28  Stat.  54,  U.  S.  Comp.  Stat.  (1901)  §  4398.  The  Frolic 
(D.  C.  1906)  148  Fed.  918;  The  Frolic  (D.  C.  1906)  148  Fed.  921; 
The  James  G.  Swan  (D.  C.  1896)  77  Fed.  473.  The  judicial  interpre- 
tation of  the  internal  revenue  laws  is  analogous.  All  personal  property 
on  the  premises  of  an  illicit  distillery  is  liable  to  forfeiture.  United 
States  V.  Stowell  (1890)  133  U.  S.  1,  10  Sup.  Ct.  244.  The  same  is  true 
of  personalty  in  an  illicit  cigar  factory;  United  States  v.  Two  hundred 
and  Twenty  Patent  Machines  (D.  C.  1900)  99  Fed.  559,  and  of  vehicles 
used  to  transport  liquor  for  the  purpose  of  evading  the  payment  of 
internal  revenue  taxes.  United  States  v.  One  Black  Horse  (D.  C.  1904) 
129  Fed.  167;  United  States  v.  Two  Bay  Mules  (D.  C.  1888)  36  Fed. 
84;  United  States  v.  Mincey  (C.  C.  A.  1918)  254  Fed.  287;  United 
States  V.  One  Saxon  Automobile  (C.  C.  A.  1919)  257  Fed.  251.  But  the 
rule  laid  down  in  these  cases  has  been  limited  to  instances  where  the 
owner  has  confided  his  property  to  another.  So  where  an  owner  was 
deprived  of  the  possession  of  his  vessel  by  a  trespass,  and  the  vessel  was 
subsequently  employed  in  illegal  traffic,  he  was  permitted  to  recover  it. 
United  States  v.  The  George  E.  Wilton  (D.  C.  1890)  43  Fed.  606 ;  see 
United  States  v.  One  Saxon  Automobile,  supra;  Pennington  v.  Com- 
monwealth, supra;  Buchholz  v.  Commonwealth,  supra.  Some  courts, 
however,  have  refused  to  construe  statutes  such  as  those  involved  in  the 
principal  case  as  requiring  absolute  forfeiture  where  the  owner  of 
property  was  personally  innocent  of  any  violation  of  the  statute. 
Moody  v.  McKinney  (1906)  73  S.  C.  438,  53  S.  E.  543;  Seignious  v. 
Limehouse  (1917)  107  S.  C.  545,  93  S.  E.  193.  Some  states  have 
expressly  made  this  exception  by  statute.  State  v.  Hughes  (Ala.  1919) 
82  So.  104;  Whites  v.  State  (1919)  23  Ga.  App.  174,  98  S.  E.  171. 
In  Alabama  this  is  the  case,  with  the  additional  saf^uard  that  the 
burden  of  proof  as  to  the  innocence  of  the  owner  and  his  care  in  con- 
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trolling  the  use  of  his  property  is  placed  upon  him.  State  v.  One 
Lexington  Automoihle  (Ala.  1920)  84  So.  297;  State  v.  Crosswhite  (Ala. 
1920)  84  So.  813.  This  view  seems  consonant  with  justice  and  at  the 
same  time  as  consistent  with  the  effective  enforcement  of  liquor  laws 
as  the  harsh  result  reached  in  the  instant  case. 

Master  and  Servant — Workmen's  Compensation — Employer  as 
Employee. — The  claimant,  whose  only  duty  as  president  and  treasurer 
of  the  defendant  corporation  was  to  preside  at  directors'  meetings, 
owned  ten  per  cent,  of  the  stock  and  received  a  weekly  salary  of  $35.00. 
He  worked  about  the  factory  in  the  same  way  as  any  of  the  corpora- 
tion's other  employees  and  a  premium  was  paid  to  the  defendant 
insurer  on  his  salary  as  on  that  of  the  factory  workers.  Checks  were 
signed  by  the  manager  and  not  by  the  claimant  treasurer.  Held,  two 
judges  dissenting,  the  claimant  could  not  recover  under  the  Workmen's 
Compensation  Law.  Skouitchi  v.  Chic  Cloak  &  Suit  Co.  (App.  Div. 
8rd  Dept.  1920)  183  N.  Y.  Supp.  321. 

The  amendment  to  the  Workmen's  Compensation  Law,  N".  Y.,  Laws 
of  1916,  c.  622,  §  54,  subd.  6,  permitting  employers  who  performed  labor 
incidental  to  their  office  to  come  within  the  provisions  of  the  law, 
required  that  there  be  an  estimate  of  their  separate  wage  value  as  a 
basis  for  computing  premiums.  The  plaintiff  had  not  complied  with 
this  provision.  In  Huhhs  v.  Addison  Electric  Lt.  etc.  Co.  (1920)  191 
App.  Div.  765,  182  N.  Y.  Supp.  152,  relied  on  by  the  dissenting  judges, 
there  was  exact  compliance  with  the  above  provision.  In  the  instant 
case,  having  failed  to  comply  with  the  amended  provision,  it  was  neces- 
sary that  the  claimant,  in  order  to  recover,  show  that  he  was  not 
merely  an  employer  doing  labor  incidental  to  his  office  but  that  the 
relation  of  employer  and  employee  existed  between  the  corporation  and 
himself.  Of  course,  the  mere  fact  that  one  is  an  employer  does  not 
preclude  his  being  an  employee  of  the  same  corporation.  In  re  Raynes 
(Ind.  1917)  118  N.  E.  387.  The  majority  of  the  court  thought  the 
instant  case  controlled  by  Bowne  v.  S.  W.  Bowne  Co.  (1917)  221  N.  Y. 
28,  116  N.  E.  364,  where  the  claimant  was  the  president  of  the  corpora- 
tion and  had  no  duties  outside  of  those  ordinarily  performed  by  such 
an  officer.  The  minority  thought  Berman  v.  Reliance  Metal  etc.  Co. 
(1919)  187  App.  Div.  816,  175  N.  Y.  Supp.  838,  controlled.  There  the 
claimant  aside  from  his  duties  as  treasurer  was  also  superintendent  of 
the  power  plant.  In  the  former  case,  recovery  was  denied  and  in  the 
latter,  allowed.  The  claimant  in  the  instant  case  owned  a  very  small 
part  of  the  corporate  stock.  And  while  his  duties  as  president  and 
treasurer  were  merely  nominal,  he  worked  about  the  factory  just  as 
any  of  the  corporation's  hired  laborers,  shipping,  checking,  cleaning 
and  examining  garments.  It  is,  therefore,  difficult  to  draw  any  other 
conclusion  than  that  the  money  received  by  him  weekly  was  paid  to 
him  for  those  services.  Cf.  In  re  Raynes,  supra.  A  survey  of  the  facts 
indicate  that  the  claimant  was  essentially  an  employee,  contrary  to  the 
majority  holding. 

Municipal  Corporations— Park  Purpose— Educational  Institution.— 
The  defendant  Park  Commissioner  leased  the  Arsenal  Building  in 
Central  Park  to  the  defendant  Safety  Institute  of  America,  Inc.,  a 
corporation  chartered  to  promote  safety  and  sanitation,  by  public  exhibi- 
tions. In  a  taxpayer's  suit  to  enjoin  the  execution  of  the  lease,  held, 
the  purposes  of  the  Safety  Institute  of  America,  Inc.,  although  public, 
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educational  and  humanitarian,  were  in  no  sense  park  purposes.  The 
injunction  was  granted.  ^Villiams  v.  Gallatin  (1920)  229  N.  Y.  248, 
128  N.  E.  121. 

The  instant  case  reverses  the  decision  of  the  Api)ellate  Division  of 
the  Supreme  Court.  Williams  v.  Gallatin  (1920)  191  App.  Div.  171,  181 
N.  Y.  Supp.  91.  It  adopts  the  view  recognized  to  be  sound  in  a  dis- 
cussion in  (1920)  20  Columbia  Law  Rev.  687,  691,  criticizing  the  con- 
clusion reached  by  the  lower  court. 

NATt^RAUZATION — CaXCELLATION  OF  NATURALIZATION"  CERTIFICATE — FrAUD. 

— The  United  States  sued  the  defendant,  a  native  of  Germany,  under 
(1906)  34  Stat.  596,  601.  U.  S.  Comp.  Stat.  (1916)  §  4374  to  cancel  a 
certificate  of  naturalization  granted  in  1904.  The  government  adduced 
evidence  of  the  defendant's  disloyal  attitude  during  the  war  with  Ger- 
many, and  contended  therefrom  that  his  renunciation  of  foreign  allegi- 
ance at  the  time  of  his  naturalization  was  attended  with  a  mental 
reservation  and  constituted  a  fraud  upon  the  United  States.  The 
defendant  entered  a  denial  of  fraud.  From  a  decree  cancelling  his 
certificate  of  naturalization,  the  defendant  appealed.  Held,  the  decree 
will  be  aiBrmed.  Schurmann  v.  United  States  (C.  C.  A.  1920)  264 
Fed.  917. 

The  Act  of  1906  clearly  applies  to  the  instant  case.  United  States 
V.  Wusteiharth  CD.  C.  1918)  249  Fed.  908;  United  States  v.  Darmer 
(D.  C.  1918)  249  Fed.  989;  United  States  v.  Kramer  (C.  C.  A.  1919) 
262  Fed.  395.  The  act  derives  its  validity  from  Art.  I,  sec.  8  §  4  of  the 
Constitution.  Johannessen  v.  United  States  (1911)  225  U.  S.  227,  32 
Sup.  Ct.  613;  United  States  v.  Ginshurg  (1916)  243  U.  S.  472,  37  Sup. 
Ct.  422.  The  application  of  the  act  to  certificates  of  naturalization 
granted  prior  to  its  enactment  is  not  invalid  as  an  ex  post  facto  law 
since  its  operation  is  not  punitive.  Johannessen  v.  United  States, 
supra.  Nor  does  the  principle  of  res.  judicata  preclude  the  government 
from  re-opening  the  matter  by  direct  attack,  since  the  naturalization 
proceeding  was  "x  parte.  Johannessen  v.  United  States,  supra:  United 
States  V.  Spohrer  (C.  C.  1910)  175  Fed.  440;  Moore,  4  Digest  Inter- 
national Law  (1906)  §422;  but  cf.  United  States  v.  Gleason  (C.  C.  A. 
1898)  90  Fed.  778.  A  decree  of  natiiralization  is  in  the  nature  of  a 
grant  and  may  therefore  be  annulled  for  fraud.  Johannessen  v.  United 
States,  supra;  Luria  v.  United  States  (1913)  231  U.  S.  9,  34  Sup.  Ct. 
10.  The  offer  of  proof  of  disloyal  utterances  of  the  defendant,  thirteen 
years  after  his  naturalization,  should  have  been  refused  as  altogether 
too  speculative  and  remote  in  its  relevancy  to  the  defendant's  state  of 
mind  at  that  time.  Under  certain  circumstances,  subsequent  conduct 
may  be  shown  as  probative  of  one's  state  of  mind  at  a  prior  date.  Wig- 
more,  Evidence  (1904)  §395;  Thayer  v.  Thayer  (1869)  101  Mass.  111. 
However  such  conduct  must  be  reasonably  proximate  to  the  act  in  point 
of  time  and  connection  to  have  any  weight  as  evidence.  State  v.  Kelly 
(1904)  77  Conn.  266,  58  Atl.  705;  see  Thayer  v.  Thayer,  supra.  In 
the  analogous  action  to  set  aside  a  patent  for  fraud,  the  government 
must  furnish  clear,  unequivocal  and  convincing  proof.  United  States 
v.  Bell  Tel.  Co.  (1897)  167  U.  S.  224,  251,  17  Sup.  Ct.  809.  In  the 
instant  case,  the  proof  offered  had  no  such  logical  and  probative  force 
as  to  make  out  even  a  prima  facie  case. 

Pleading  and  Practice — Inconsistent  Causes  of  Action  in  Same  Com- 
plaint— Contract  and  Tort. — The  plaintiff,  induced  by  the  false  repre- 
sentation of  the  defendant  that  he  had  an  export  license,  chartered 
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him  a  ship  which  the  plaintiff  in  turn  chartered  from  C.  The  contract 
stipulated  as  liquidated  damages  $1,250  per  day  for  every  day's  delay 
caused  by  the  defendant.  The  ship  was  delayed  two  days  because  the 
defendant  had  no  export  license,  causing  the  plaintiff  to  become 
indebted  to  the  extent  of  $1,877.  The  plaintiff  states  causes  of  action 
in  deceit  and  in  contract.  Held,  on  demurrer,  two  judges  dissenting, 
that  the  causes  of  action  are  consistent.  France  &  Can.  S.  S.  Corp.  v. 
Berwind-White  C.  M.  Co.  (N.  Y.  1920)  127  N.  E.  893  reversing  (1920) 
191  App.  Div.  105,  180  K  Y.  Supp.  709. 

The  court  adopted  the  sound  view  that  the  actions  of  deceit  and 
contract  are  entirely  consistent  because  deceit  does  not  depend  on  the 
rescission  of  the  contract.  For  a  fuller  discussion  of  the  principal  case 
pee  (1920)  20  Columbia  Law  Rev.  712. 

Property  Execution — Examination  of  Judgment  Debtor  As  To 
Unpatented  Inventiox. — A  judgment  debtor  was  found  to  have  a 
secret  unpatented  invention.  Held,  that  in  proceedings  supplementary 
to  execution,  he  eaimot  be  examined  thereon  under  Section  2435  of  the 
Code  of  Civil  Procedure,  providing  that  a  judgment  debtor  may  be 
examined  as  to  his  prov>ortv.  Roficnthal  v.  Goldstein  (Sup.  Ct.  Special 
Term,  1920)  183  K  Y.  Supp.  582. 

At  common  law,  an  inventor  had  no  exclusive  right  in  his  secret 
invention.  See  Broun  v.  Duchesne  (1856)  60  U.  S.  183.  195.  A  mon- 
opoly in  the  use  thereof  can  be  acquired  only  through  a  patent,  and 
this  may  be  said  to  create  the  property  in  the  invention.  Marsh  v. 
Nichols,  Shepard  &  Co.  (1888)  128  F.  S.  605,  9  Sup.  Ct.  168.  An 
inventor  may  undoubtedly  use  or  sell  his  unpatented  idea,  Ullman  v. 
Thompson  (1914)  57  Ind.  App.  126,  106  N.  E.  611,  and  he  will  be  pro- 
tected against  one  who  in  violation  of  contract  or  in  breach  of  con- 
fidence undertakes  to  apply  it  to  his  own  use,  or  to  disclose  it  to  a 
third  person.  (1919)  19  Columbia  Law  licv.  233;  Peabody  v.  Norfolk 
(1868)  98  Mass.  452.  Fqr  these  reasons,  such  secret  has  often  been 
judicially  referred  to  as  property.  Jones  v.  Reynolds  (1890)  120  N.  Y. 
213,  24  N.  E.  279.  But  anyone  lawfully  gaining  knowledge  of  an 
unpatented  device  may  use  it  as  he  sees  fit  Hamilton  Mfg.  Co.  v. 
Tuhhs  Mfg.  Co.  (C.  C.  1908)  216  Fed.  401.  Therefore  the  inventor 
without  patent  lacks  those  rights  of  exclusive  use  which  are  requisite  to 
property  in  its  strict  legal  sense.  Marsh  v.  Nichols,  Shepard  &  Co., 
supra.  And  for  jurisdictional  purposes  an  unpatented  invention  is  not 
property  having  an  actual  monetary  value.  Durham  v.  Seymore  (1896) 
161  U.  S.  235,  16  Sup.  Ct.  452.  It  is  not  property  in  the  sense  that  it 
can  be  reached  by  creditors,  nor  does  a  trustee  in  bankruptcy  take  any 
interest  therein.  See  GUlett  v.  Bate  (1881)  86  E".  Y.  87,  94;  Moore, 
Fraudulent  Conveyances  &  Creditors'  Remedies  (1908)  118,  1182. 
Property,  being  an  ambiguous  term,  must  be  interpreted  with  regard 
to  its  context.  '  In  the  Code  section  involved  in  instant  case  it  is  well 
to  confine  the  use  of  the  term  to  that  complete  aggregate  of  rights, 
powers,  privileges  and  immunities  which  represents  property  in  its 
itrietest  legal  significance.  Otherwise  creditors  woxild  take  up  the  time 
of  the  courts  with  absurd  contentions  as  to  what  constituted  assets  of 
a  debtor. 

Public  Service  Corporations — Discrimination — Arbitrary  Refusal  of 
Credit. — The  relator  extended  credit  to  its  other  patrons  but  refused 
it  to  the  Postal  Telegraph  Cable  Company.     The  Public  Service  Com- 
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mission,  acting  under  Section  97  of  the  Public  Service  Commission 
Law,  giving  the  Commission  authority  to  prevent  unjust  discrimina- 
tion or  undue  preference,  issued  an  order  requiring  the  relator  to 
extend  credit  to  the  Postal  Company  on  intrastate  messages.  Held, 
two  judges  dissenting,  the  order  of  the  Public  Service  Commission  be 
reversed.  People  ex  rel.  Western  Union  Tel.  Co.  v.  Public  Service 
Commission  (App.  Div.  3rd  Dept.  1920)  182  N.  Y.  Supp.  659. 

At  common  law  a  carrier  was  privileged  to  extend  credit  to  one 
patron  and  refuse  it  to  another.  See  Southern  Ind.  Exp.  Co.  v.  United 
States  Exp.  Co.  (D.  C.  1898)  88  Fed.  659,  662;  see  Little  Rock  &  M. 
R.  R.  V.  St.  Louis,  S.  W.  Ry.  (C.  C.  A.  1894)  63  Fed.  775,  777.  Section 
3  of  the  Interstate  Commerce  Act,  which  forbids  any  undue  or  unrea- 
sonable prejudice  or  disadvantage,  does  not  deprive  carriers  of  this 
privilege.  Gamhle-Rohinson  Com'n  Co.  v.  Chicago  &  N.  W.  Ry. 
(C.  C.  A.  1909)  l68  Fed.  161;  Little  Rock  &  M.  R.  R.  v.  St.  Louis, 
S.  W.  Ry.,  supra.  The  purpose  or  motive  in  making  such  discrimina- 
tion is  immaterial.  Gamhle-Rohinson  Com'n  Co.  v.  Chicago  &  N.  W. 
Ry.,  supra.  Under  Section  1  of  the  Elkins  Act  (1903)  32  Stat.  847, 
amended  (1906)  34  Stat.  587,  U.  S.  Comp.  Stat.  (1916)  §  8597,  arbi- 
trary extension  of  credit  was  held  unlawful.  Hocking  Valley  Ry.  v. 
United  States  (C.  C.  A.  1914)  210  Fed.  735.  But  that  act  prohibits 
^'any  discrimination"  whether  im^due  or  not.  Since,  in  respect  to 
undue  discrimination,  the  same  rules  apply  to  telegraph  companies 
as  to  common  carriers,  a  telegraph  company  may  lawfully  extend  credit 
to  some  customers  and  deny  it  to  others.  Vaugh  v.  Telephones  Co. 
(1910)  123  Tenn.  218,  130  S.  W.  1050.  The  judicious  extension  or 
denial  of  credit  is  so  important  a  factor  in  the  management  of  any 
commercial  enterprise  that  it  seems  inadvisable  to  deprive  even  quasi- 
public  corporations  of  the  common  law  privilege  enjoyed  by  all  cor- 
porations and  individuals  of  determining  for  themselves  to  whom 
they  will  grant  credit.  See  Little  Rock  &  M.  R.  R.  v.  St.  Louis,  S.  W. 
Ry,  supra. 

Real  Property — Riparian  Rights — Equitable  Relief. — The  plaintiflF, 
a  riparian  owner,  filled  in  the  foreshore  fronting  his  property,  relying 
on  a  state  grant  subsequently  declared  void.  The  defendants,  who 
established  title  to  the  fill,  erected  public  bath-houses  thereon,  where- 
upon the  plaintiflFs  prayed  for  an  injunction  and  offered  to  restore  the 
foreshore  to  its  original  condition.  Held,  one  judge  dissenting,  that 
an  injunction  should  issue,  with  leave  to  the  defendants  to  accept  the 
plaintiff's  offer.  Tiffany  v.  Town  of  Oyster  Bay  et  al.  (2nd  Dept.  1920) 
192  App.  Div.  126,  182  N.  Y.  Supp.  738. 

In  the  instant  case,  the  plaintiffs  originally,  as  riparian  owners, 
enjoyed  a  right  of  access  to  the  water.  Town  of  Brookhaven  v.  Smith 
(1907)  188  N.  Y.  74,  80  N.  E.  6G5;  Rumsey  et  al.  v.  New  York  &  N.  E. 
R.  R.  (1892)  133  N.  Y.  79,  30  N.  E.  654.  No  member  of  the  public 
might  interfere  with  such  right  of  access  by  erecting  a  structure  on 
the  foreshore.  Johnson  v.  May  (1919)  189  App.  Div.  196,  178  N.  Y. 
Supp.  742.  And  since  the  defendants  held  title  to  the  land  below  high 
water  mark  in  jus  publicum  (1909)  9  Columbia  Law  Rev.  217,  they 
apparently  would  have  had  no  right  \o  build  such  an  obstruction.  How- 
ever, inasmuch  as  the  fill  was  made  by  the  plaintiff  himself,  he  ceased, 
in  fact,  to  be  a  riparian  owner  before  he  acquired  any  supposed  rights 
against  the  town.  It  is  difficult,  therefore,  to  see  how  he  can  predicate 
his  rights  upon  any  riparian  status.     Cf.  Saunders  et  al.  v.  New  York 
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Cent  &  H.  R.  R.  R.  (1894)  144  X.  Y.  75,  38  X.  E.  992.    Xor  can  the 
plaintiff  prevail  upon  the  theory  of  an  interference  with  the  jus  pub- 
licum, since  neither  does  he  sue  in  an  appropriate  form  of  action,  nor 
upon   this  ground.     However,   the  court   probably   based  its   decision 
more  on  natural  justice  than  on   syllogistic  logic.     Courts  of  equity 
allow  one  who,  in  good  faith,   makes  improvements  on  the  land  of 
another,  to  recover  their  value.     Bright  v.  Boyd  (C.  C.  1841)  1  Story 
478;  cf.  Parsons  v.  Moses  (1864)  16  Iowa  440.     Analogically  a  riparian 
owner  who,  bona  fide  under  color  of  title,  extended  the  line  of  high 
water  to  another's  land,  should  recover  his  original  riparian  situation 
and   rights.     Money    damages   are   inadequate.     The   defendant   towr 
was  not  itself  privileged  to  make  such  improvement,  and  since  th 
plaintiff  offers  to  restore  the  statiLs  quo  at  his  own  expense,  the  resul 
reached  in  the  instant  case  involves  no  hardship  to  either  party. 

Sales — Acceptance  as  "Waiver  of  Damages  for  Breach  of  Warranty 
OF  Quality. — The  seller  of  flour  sued  for  the  balance  due  on  a  ship- 
ment and  the  buyer  counterclaimed,  alleging  damages  because  of  the 
inferiority  of  the  flour.  Although  he  had  notified  the  seller  of  the 
defect  in  the  flour  and  had  only  retained  it  upon  the  seller's  request 
"to  go  ahead  and  do  the  best  they  could  with  it",  the  court  hpld  that 
the  acceptance  of  the  goods  operated  as  a  waiver  of  the  buyer's  right 
to  sue  for  the  breach.     Lykens  v.  Bowling  (Ky.  1920)  221  S.  W.  519. 

This  case  is  in  accord  with  prior  Kentucky  authority  to  the  effect 
that  the  mere  ajceptance  of  goods  terminates  the  buyer's  right  to 
damages  arising  out  of  a  breach  of  warranty  as  to  quality.  Jones 
Bros.  V.  McEwan  (1891)  «1  Ky.  373,  16  S.  W.  81.  This  rule  is  followed 
in  several  jurisdictions.  Cf.  General  El.  Co.  v.  Interstate  El.  Co.  (Mo. 
1919)  209  S.  W.  562;  see  Nelligan  v.  Knutsen  (Cal.  1918)  175  Pac.  18; 
Staiger  v.  Soht  (1907)  116  App.  Div.  874,  102  N.  Y.  Supp.  342,  ajf'd. 
(1908)  191  N.  Y.  527,  84  N.  E.  1120.  The  contrary  view,  however,  is 
more  generally  accepted.  Campion  v.  Marston  (1904)  99  Me.  410,  59 
Atl.  548;  Northwestern  Cordage  Co.  v.  Rice  (1896)  5  N.  D.  432,  67 
N".  W.  298.  This  is  the  rule  of  the  Uniform  Sales  Act,  §  49.  It  will 
be  noted  that  in  New  York  the  common  law  is  thereby  changed.  Cons. 
Laws  (1909)  c.  45  §  130;  Shearer  v.  Kahovlis  (1913)  144  N.  Y.  Supp. 
1077;  English  Lumber  Co.  v.  Smith  (1916)  157  N.  Y.  Supp.  233.  The 
same  result  may  be  attained  in  this  type  of  case  by  subjecting  the 
buyer  to  an  action  of  quantum  valebant  for  the  inferior  goods.  See 
Hooper  v.  Herring  (1915)  14  Ala.  App.  455,  70  So.  308.  Whether  the 
buyer  agrees  to  waive  deficiencies  in  performance  should  logically  be  a 
question  of  fact  in  each  case.  The  mere  fact  of  acceptance  of  title 
to  goods  does  not,  of  itself,  warrant  the  conclusion  that  the  buyer  has 
agreed  to  surrender  a  claim  against  the  seller  arising  out  of  any  defect 
in  the  quality  of  the  goods.  See  Williston,  Sales  (1909)  §  488.  This 
is  particularly  true  where,  as  in  the  instant  case,  the  buyer  specifically 
calls  the  attention  of  the  seller  to  the  inferiority  of  the  goods.  Under 
these  facts  the  Kentucky  Court  might  well  have  distinguished  the 
instant  case  from  cases  where  the  buyer  accepts  goods  of  inferior  quality 
without  protesting  at  the  time. 

Specific  Performance — Marketability — Eestricting  Ordinance. — The 
defendants  contracted  separately  with  the  plaintiffs  and  one  Flagg  to 
purchase  their  respective  lots  which  were  contiguous.  The  defendants' 
obligation  to  the  plaintiffs  was  contingent  upon  simultaneous  delivery 
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of  the  two  deeds,  and  upon  the  marketability  of  the  Flagg  title.  The 
defendants'  understood  purpose  was  to  erect  a  business  building  upon 
the  entire  plot.  A  municipal  zoning  ordinance,  adopted  after  the  con- 
tract was  entered  into,  prohibited  erection  of  such  a  building  within 
a  district  which  included  the  Flagg  property.  The  defendants  refused 
to  accept  a  deed  from  the  plaintiffs,  who  now  seek  specific  performance 
Held,  relief  granted.  Biggs  et  al.  v.  Steinway  &  Sons  (1920)  229  N".  Y. 
320,  128  N.  E.  211. 

A  restriction  similar  to  that  imposed  upon  the  Flagg  premises  by 
the  ordinance,  if  a  covenant  running  with  the  land,  would  constitute 
an  incumbrance  in  impairment  of  marketability  of  title.  Kountze  v. 
Helmuth  (1893)  67  Hun  343,  aff'd,  140  N.  Y.  432,  35  N.  E.  656;  Bull 
V.  Burton  (1919)  227  N.  Y.  101,  124  N.  E.  Ill;  20  Columbia  Law  Rev. 
76.  But  as  the  restriction  in  the  instant  case  is  the  result  of  a  valid 
municipal  zoning  ordinance,  the  marketability  of  title  to  the  Flagg 
property  is  not  affected  thereby.  Lincoln  Trust  Co.  v.  Williams  Bldg. 
Corp.  (1920)  229  N.  Y.  313,  128  N.  E.  209.  The  distinction  seems 
sound  for,  while  such  an  ordinance  does  regulate  the  use  of  that  lot, 
it  does  not  subtract  from  the  fee  in  the  same  way  as  an  easement.  As 
the  premises  of  the  plaintiffs'  are  not  within  the  restricted  district,  the 
defendants  may  still  use  them  for  their  purpose,  and  on  that  ground  the 
instant  case  is  distinguishable  from  Anderson  v.  Steinway  &  Sons 
(1917)  178  App.  Div.  507,  165  N.  Y.  Supp.  608,  aff'd,  221  N.  Y.  639, 
117  N.  E.  575.  For  in  that  case,  the  ordinance  restricted  the  use  of 
the  property  sought  to  be  transferred.  But  it  is  submitted  that  both 
cases  fall  within  the  principle  that  mere  change  of  circumstances,  after 
the  making  of  a  contract,  not  caused  by  the  parties,  is  not  ground  for 
refusal  of  specific  performance,  in  the  absence  of  unusual  hardship  to 
one  of  the  parties,  with  correspondingly  little  benefit  to  the  other.  See 
Franklin  Tel.  Co.  v.  Harrison  (1892)  145  U.  S.  459,  12  Sup.  Ct.  900; 
Marble  Co.  v.  Ripley  (1870)  10  Wall.  339;  Pomeroy,  Specific  Perform- 
ance of  Contracts  (2nd  ed.  1897)  §  189. 

SUBBROGATION — MORTGAGES — FAILURE    TO    EXAMINE    ReCX)RDS. — X,    being 

indebted  to  A,  gave  him  a  chattel  mortgage  as  security.  X  then  mort- 
gaged the  property  covered  by  the  mortgage  to  A  together  with  other 
personal  property  as  security  for  a  loan  from  B.  Both  mortgages  were 
duly  recorded.  A  threatened  to  foreclose.  By  fraudulently  represent- 
ing to  the  plaintiff  bank  that  his  property  was  unincumbered,  X  se- 
cured a  loan,  executing  a  mortgage  on  the  property  included  in  the 
mortgages  to  A  and  B  as  security.  X  then  paid  $2,000  of  the  money 
so  obtained  to  A.  Soon  afterward  X  died  and  his  property  was  sold 
by  a  receiver.  After  deducting  the  balance  of  A's  claim  from  the  pro- 
ceeds, $2,127  remained.  The  plaintiff  claimed  subrogation  to  the  right 
of  A  to  the  extent  of  $2,000.  Held,  one  judge  dissenting,  subrogation 
denied  on  the  ground  that  the  plaintiff  was  negligent  in  not  searching 
the  records.  Southern  Trust  Co.  v.  Gamer  (Ark.  1920)  223  S.  W.  369. 
One  whose  property  is  fraudulently  applied  to  the  payment  of  a 
creditor  will  be  subrogated  to  the  rights  of  the  latter.  Heller  Aller  Co. 
V.  Ries  (1911)  164  Mich.  501,  129  N.  W.  724.  And  where  money  ob- 
tained by  fraud  is  used  to  pay  a  debt  of  the  fraudulent  party,  subroga- 
tion will  be  granted  so  long  as  innocent  third  parties,  are  not  affected. 
State  Sav.  Trust  Co.  v.  Spencer  (Mo.  1918)  201  S.  W.'967;  Pittshurgh- 
Westmoreland  Coal  Co.  v.  'Kerr  (1917)  220  N.  Y.  137,  115  N.  E.  465. 
The  question  then  arises  whether  or  not  n^ligence  on  the  part  of  tlie 
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defrauded  party  should  bar  equitable  relief.  It  has  been  said  that  equity 
will  not  grant  relief  as  a  reward  for  negligence.  See  Ft.  D.  B.  &  L. 
Ass'n  V.  Scott  (1892)  86  Iowa  431.  434,  53  X.  W.  283.  But  where,  as 
in  the  instant  ease,  the  intervening  incumbrancer  would  be  in  exactly 
the  same  position  if  subrogation  were  granted  that  he  was  in  originally, 
there  would  seem  to  be  no  good  reason  for  denying  it.  See  Kent  v. 
Bailey  (1917)  181  Iowa  489,  500,  164  N.  W.  852;  HUl  v.  Ritchie  (1916) 
90  Vt.  318,  .".22,  98  Atl.  497;  but  soe  Iii<^e  v.  Winters  (1895)  45  Neb.  517, 
530,  63  N.  W.  830.  To  do  so  would  be  to  allow  the  intervening  incum- 
brancer to  profit  by  the  fraud  of  the  debtor,  which  seems  essentially 
inequitable.  Hence  many  courts  hold  that  the  mere  failure  to  examine 
records,  although  negligence,  is  not  fatal  to  the  plaintiff's  cause.  Kent 
\.  Bailey,  supra;  Hill  v.  Ritchie,  supra.  Where  the  plaintiff  is  guilty 
of  negligence  whereby  the  intervening  incumbrancers  are  actually  prej- 
udiced, however,  equity  will  not  invoke  the  doctrine  of  subrogation. 
Wilkins  V.  Gibson  (1901)  113  Ga.  31,  38  S.  E.  374.  In  the  light  of  these 
considerations,  the  conclusion  reached  by  the  instant  case  seems 
unsound. 

Torts — Negligence — Duty  of  Landowner  to  Fireman  Entering 
Premises. — The  plaintiff,  a  fireman,  in  answering  an  alarm  sent  in  by 
the  defendant's  servant,  fell  into  a  coal  hole  negligently  left  open  in  a 
driveway  on  the  defendant's  premises.  The  plaintiff  sues  to  recover  for 
his  injuries.  Held,  three  judges  dissenting,  for  the  plaintiff.  Meiers 
V.  Fred  Koch  Brewery  (N.  Y.  1920)  127  N.  E.  491. 

By  the  weight  of  authority  a  fireman  is  a  mere  licensee  to  whom  a 
landowner  is  liable  only  for  afiirmative  negligence.  Woodruff  v.  Bowen 
(1893)  136  Ind.  431,  34  N.  E.  1113;  Gibson  v.  Leonard  (1892)  143 
111.  182,  32  N.  E.  182.  The  lower  courts  of  New  York  have  also  taken 
this  view.  Eckes  v.  Stetler  (1904)  98  App.  Div.  76,  90  N.  Y.  Supp. 
473.  Some  courts  have  concluded  that  a  fireman  is  a  licensee,  because 
he  is  said  to  be  "licensed  by  law"  to  enter  on  premises  in  pursuit  of 
his  duty.  See  Cooley,  Torts  (3rd  ed.,  1906)  648.  But  a  license  implies 
consent  and  acceptance  whereas  a  fiireman  is  in  duty  bound  to  enter 
even  if  the  landowner  orders  him  to  stay  off.  See  Cooley,  op.  cit.,  648. 
The  Massachusetts  Court  has  given  to  a  policeman  who  enters  at  an 
occupant's  request  the  status  of  an  invitee.  Learoyd  v.  Godfrey  (1885) 
138  Mass.  315.  This  view  also  seems  unsound.  The  privilege  of  a 
fireman  or  policeman  depends  on  public  duty  and  not  on  any  express 
or  implied  invitation.  See  Lunt  v.  Post  Printing  Co.  (1910)  48  Colo. 
316,  324,  110  Pac.  203.  Furthermore  an  invitation  will  only  be  implied 
where  one  comes  on  land  for  a  purpose  connected  with  the  business  of 
the  landowner  or  with  a  business  which  he  permits  to  be  carried  on 
there.  Plummer  v.  Dill  (1892)  156  Mass.  426,  31  N.  E.  128.  But  a 
fireman  may  or  mav  not  enter  on  premises  for  a  purpose  connected  with 
the  owner's  business.  Cf.  Low  v.  Grand  Trunk  Ry.  (1881)  72  Me.  313. 
It  is  submitted  that  firemen  and  policemen  are  neither  licensees  nor 
invitees;  they  safeguard  the  property  and  life  of  the  community  and 
as  a  matter  of  public  policy  should  be  given  every  protection  possible. 
On  that  ground  the  courts  should  place  property  holders  under  a  duty 
to  use  due  care  toward  them. 

Trial  by  Jury — Long  Account — Examination  of  Party  Before  Trial. 
— In  an  action  for  goods  sold  and  delivered  involving  a  long  account, 
the  Federal  District  Court  for  the   Southern  District  of  New  York, 
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with  a  view  to  simplifying  the  issues  for  the  jury,  appointed  an  auditor 
to  examine  700  items  set  forth  in  the  schedules  filed  by  the  parties 
and  to  express  an  opinion  as  to  the  amount  due  to  the  plaintiff.  The 
plaintiff  filed  a  petition  for  a  writ  of  mandamus,  prohibition  or  both, 
praying  that  the  District  Court  and  the  auditor  be  retrained  from  pro- 
ceeding under  the  order  appointing  him.  Held,  Mr.  Justice  McKenna, 
Mr.  Jiistice  Pitney  and  Mr.  Justice  McReynolds  dissenting,  petition 
denied.    In  re  Peterson  (1920)  40  Sup.  Ct.  543. 

Ordinarily  federal  practice  must  conform  to  the  practice  of  the 
courts  of  the  state  in  which  the  federal  court  is  sitting.     (1872)   17 
Stat.  197,  U.  S.  Comp.  Stat.  (1916)  §  1537.     Nevertheless,  though  the 
state  in  which  it  is  sitting  may  do  so,  a  federal  court  has  no  power  to 
refer  an  action  at  law  involving  a  long  account  to  an  auditor  to  hear 
and  determine  all  the  issues  without  the  consent  of  the  parties,  as  such 
a  reference  would  deprive  them  of  their  constitutional  rights  to  a  trial 
by  jury.    The  Howe  Machine  Co.  v.  Edwards  (C.  C.  1878)  15  Blatchf. 
402 ;  see  United  States  v.  Wells  (D.C.  1913)  203  Fed.  146, 149.    But  where 
the  auditor's  report  is  not  conclusive,  but  merely  prima  facie  evidence, 
as  in  the  instant  case,  these  rights  are  not  invaded,  for  only  procedure 
is  affected.    Fenno  v.  Primrose  (C.  C.  A.  1903)  119  Fed.  801;  Holmes  v. 
Hunt  (1877)  122  Mass.  505;  contra,  Francis  \.  Baker  (1874)  11  R.  L  103. 
At  first  thought,  such  a  preliminary  hearing  seems  to  involve  the  exam- 
ination of  a  party  before  trial,  which  a  federal  court  cannot  require 
even  though  a  statute  of  the  state  where  the  federal  court  is  sitting 
permits  such  examination,  for  the  reason  that  it  is  not  given  discretion 
to  take  depositions  not  authorized  by  federal  statute.     Hanks  Dental 
Ass'n.  V.  International  Tooth  Crown  Co.  (1904)  194  U.  S.  303,  24  Sup. 
Ct.  700.    However,  the  Hanks  case  can  be  distinguished  from  the  instant 
case  on  the  ground  that  the  examination  of  a  party  before  trial  is  in 
conflict  with  a  federal  statute  (1827)  4  Stat.  199,  TJ.  S.  Comp.  Stat. 
(1916)  §  1468;  i:.T  parte  Fish  (1885)  113  IT.  S.  713,  5  Sup.  Ct.  724.  while 
the  appointment  of  an  auditor  in  aid  of  jury  trials  has  not  been  made 
the  subject  of  Congressional  l^islation.     Furthermore,  the  deiwsitions 
in  the  Hanks  case  were  received  as  evidence,  while  in  the  instant  case 
only  the  report  of  the  auditor  was  so  received.     And  so  the  conclusion 
of  the  court  in  the  instant  case  that,  although  unauthorized  by  statute, 
it  has  inherent  power  to  compel  the  reference  of  an  action  at  law  involv- 
ing a  long  account  to  an  auditor,  seems  sound,  particularly  in  view 
of  the  fact  that  such  practice  would  seem  to  be  prerequisite  to  the 
intelligent  consideration  of  the  case  by   a  jury,  the  function  of  the 
auditor  being  the  same  as  that  of  pleading  in  so  far  as  his  task  is  to 
define  and  simplify  the  issues. 

Unfair  Competition — Federal  Trade  Commission — Pleadin(^. — The 
petitioners  sought  to  set  aside  an  order  of  the  Federal  Trade  Com- 
mission requiring  them  to  desist  from  refusing  to  sell  cotton  ties  and 
bagging  except  in  conjunction  with  each  other.  The  ties  and  bagging 
were  manufactured  by  two  corporations,  each  practically  a  local  mon- 
opoly of  which  the  plaintiffs  were  sole  agents.  The  complaint  before 
the  Commission  had  merely  set  forth  the  practice  of  the  petitioners 
without  alleging  the  monopoly  which  made  the  practice  unlawfiil.  In 
the  proceeding,  however,  full  evidence  was  offered  as  to  these  additional 
circumstances.  Held,  Justices  Brandeis  and  Clark  dissenting,  since  the 
complaint  before  the  Commission  was  insufficient  to  state  a  cause  of 
action,  the  order  based  thereon  will  be  set  aside.  Federal  Trade  Com- 
mission V.  Gratz  et  al.  (1920)  40  Sup.  Ct.  572. 
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The  Federal  Trade  Commission  is  an  administrative  and  not  a 
judicial  body.  It  cannot  enforce  its  orders.  This  power  is  granted  to 
the  Circuit  Court  of  Appeals  whose  jurisdiction  "to  enforce,  set  aside 
or  modify  orders  of  the  Commission  is  exclusive".  Federal  Trade 
Comm.  Act  (1914)  38  Stat.  311,  §  5,  U.  S.  Comp.  Stat.  (1916)  §  8836e. 
Hence  this  court  has  original  jurisdiction.  Moreover,  the  Commission 
IS  essentially  an  accusing  body,  rather  than  an  impartial  tribunal,  for 
it  makes  its  own  complaint  which  it  need  not  file  until  it  "has  reason 
to  believe"  that  the  law  has  been  violated.  (1915)  15  Columbia  Law 
Rev.  115,  118.  Federal  Trade  Comm.  Act,  supra;  Harlan  &  McCandless, 
Federal  Trade  Commission  (1916)  §  30.  Similar  administrative 
tribunals  do  not  insist  upon  a  strict  obser\'ance  of  the  rules  of  formal 
pleading.  Clinton  Sugar  Refining  Co.  v.  Chicago  &  N.  W.  Ry.  (1913) 
28  I.  C.  C.  364;  Board  of  Trustees,  etc.  v.  Erie  R.  R.  (N.  Y.  Pub. 
Serv.  Comm.  1915)  P.  TJ.  R.  1915  D  308;  Public  Utilities  Comm.  v. 
Boston  &  Me.  R.  R.  (Me.  Pub.  Utilities  Comm.  1917)  P.  U.  R.  1917  F 
482.  The  complaint,  however,  must  clearly  point  out  the  acts  com- 
plained of.  United  States  Leather  Co.  v.  Southern  Ry.  (1911)  21  I.  C. 
C.  323.  If  the  complaint  is  sufficient  in  this  respect,  an  order  of  the 
tribunal  will  be  sustained  though  based  on  facts  revealed  in  the  inves- 
tigation and  as  to  which  the  complaint  was  silent.  New  York  Cent.  & 
E.  R.  R.  R.  V.  Interstate  Com.  Comm.  (C.  C.  A.  1909)  168  Fed.  131; 
cf.  Cincinnati,  Hamilton,  etc.  Ry.  v.  Interstate  Com..  Comm.  (X907) 
206  U.  S.  142,  27  Sup.  Ct.  648.  Similarly,  relief  not  requested  by  the 
complaint  but  based  on  findings  of  the  Commission  will  be  granted. 
St.  Louis.  S.  W.  R.  R.  V.  United  States  (D.  C.  1916)  234  Fed.  668. 
The  general  principle  seems  to  be  that  if  the  all^ations  are  substantial 
and  sufficient  fairly  to  apprise  the  defendant  of  the  issues,  the  com- 
plant  will  be  upheld.  Dickerson  v.  Louisville  &  N.  Ry.  (C.  C.  A.  1910) 
187  Fed.  874.  In  the  instant  case  the  inadequacy  of  the  pleading  was 
not  raised  by  the  parties,  a  review  of  the  evidence  only  having  been 
requested.  Thus  it  was  not  incumbent  on  the  court  to  examine  the 
svifficiency  of  the  original  complaint.  The  effect  of  the  instant  case 
seems  to  be  to  entangle  the  Federal  Trade  Commission  in  the  intricacies 
of  pleading. 
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Cases  on  the  Law  of  Emdexce.  By  Edward  W.  Hinton.  St.  Paul : 
West  Publishing  Company.    1919.    pp.  xxiii,  1098. 

Painstaking  labor  and  sound  judgment  are  required  in  the  prepara- 
tion of  a  good  casebook.  In  Hinton's  "Cases  on  Law  of  Evidence" 
both  these  qualities  are  present  in  a  high  degree,  and  the  result  is  a 
work  of  unusual  excellence. 

The  arrangement  and  terminology  employed  in  the  book  are  clear 
and  simple,  though  original  in  some  respects.  That  they  are  not  wholly 
original  is  a  distinct  merit  in  the  book,  for  much  that  is  called  origin- 
ality is  merely  a  difference  which  is  forced  upon  the  new  writer 
because  some  prior  writer  has  pre-empted  the  best.  Difference  is  not 
necessarily  improvement,  and  in  a  book  intended  for  students  an 
unoriginal  bett-er  should  always  be  preferred  to  an  original  worse.  It 
is  certainly  a  pleasure  to  see  that  the  editor  has  \ised  in  his  chapter 
and  subdivision  headings  the  simple  straightforward  terms  which  are 
familiar  to  the  law,  without  any  strained  endeavor  to  employ  some 
substitute. 

The  first  chapter  of  the  book  deals  with  the  subject  of  "The  Court 
and  the  Jury",  and  the  first  topic  in  this  chapter  is  that  of  "The 
Burden  of  Proof".  This  is  a  natural  and  logical  order  of  beginning, 
because  every  lawyer  in  preparing  a  case  for  trial  has,  as  his  first  task, 
to  find  out  what  he  is  bound  to  prove,  and  this  requires  a  knowledge  of 
the  law  that  defines  and  regulates  the  burden  of  proof.  Lender  this 
heading,  Profes.^or  Hint-on  has  collected  cases  illustrating  the  two  mean- 
ings of  the  term  burden  of  proof, — the  burden  of  establishing  a  propo- 
sition and  the  burden  of  going  forward  with  evidence, — and  also 
cases  dealing  with  the  apportionment  of  these  two  burdens,  including 
cases  illustrating  the  effect  of  presumptions. 

The  nest  topic  is  that  of  "Judicial  Notice",  which  is  followed  by 
that  of  "Admission  and  Exclusion  of  Evidence".  Under  this  last  head- 
ing are  collected  cases  dealing  with  law  and  fact,  including  an  excellent 
selection  of  cases  illustrating  the  functions  of  the  court  on  the  voir 
dire. 

The  second  chapter  deals  with  the  subject  of  witnesses.  Professor 
Hinton  suggests  (preface,  p.  x)  that  this  arrangement  is  advantageous 
because  of  the  light  it  may  throw  on  other  topics  in  evidence,  e.  g.,  the 
hearsay  rule.  This  advantage  seems  somewhat  dubious,  as  other  topics 
may  throw  equal  light  on  the  subject  of  examination  of  witnesses. 
However,  inasmuch  as  law  students  frequently  engage  in  moot  trials  in 
law  clubs  and  practice  courts  before  they  have  completed  their  course 
in  evidence,  and  inasmuch  as  they  have  to  use  the  rules  as.  to  exam- 
ining witnesses  from  the  very  beginning  of  their  trial  work  in  every 
case,  (whereas  other  rules  may  not  happen  to  be  called  for  in  any 
single  trial)  there  are  practical  advantages  from  the  standpoint  of  the 
student  in  placing  the  topic  of  examination  of  witnesses  early  in  the 
course. 

The  subject  of  "Witnesses"  is  dealt  with  in  great  fulness,  covering 
307  pages, — nearly  one-third  of  the  book.    It  is  of  course  a  portion  of 
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trial  procediire  with  which  a  lawyer  must  be  acqixainted,  but  which  if 
covered  in  the  law  school  in  its  main  details,  can  and  generally  will 
be  mastered  later  through  practice,  a  mastery  which  is  less  likely  to  be 
thus  secured  in  some  other  portions  of  the  law  of  evidence.  In  view  of 
the  large  amovmt  of  material  to  be  covered  in  other  parts  of  the  subject, 
it  seems  as  if  a  briefer  treatment  of  this  topic  might  have  been  prefer- 
able. 

In  the  chapter  on  "Hearsay^'  we  have  a  departnire  from  the  arrange- 
ment in  Thayer's  "Cases  on  Evidence",  in  that  Professor  Hinton  classi- 
fies "Admissions"  and  "Confessions"  as  exceptions  to  the  hearsay  rule. 
This  runs  counter  to  the  well  known  statement  of  Mascardus  that  a 
confession  is  rather  a  relief  from  the  burden  of  proof,  than  properly 
speaking,  proof  itself.^  In  the  case  of  most  exceptions  to  the  hearsay 
rule,  the  hearsay  statement  may  be  used  against  some  one  other  than 
the  speaker;  in  the  case  of  an  admission  or  confession,  however,  the 
statement  (if  we  exclude  the  anomalous  doctrine  of  admissions  made 
by  a  prior  owner)  is  used  only  against  the  party  making  it  and  goes 
to  prove,  not  so  much  that  the  thing  admitted  is  so,  but  rather  that  as 
against  the  party  making  the  admission,  no  proof  of  the  admitted 
fact  is  necessary.  In  other  words,  the  effect  of  the  admission  outside 
of  court  is  the  same  as  the  effect  of  the  admission  by  way  of  pleading, 
with  the  important  difference  that  the  former  admission  may  be 
explained  away  by  other  evidence.  However,  there  is  force  in  the 
argument  that  the  distinction  between  admissions  and  other  hearsay 
is  one  of  analytical  nicety  rather  than  of  practical  importance,  inas- 
much as  either  a  confession  or  an  admission  is  an  unsworn  reported 
statement  which,  if  it  does  not  prove  the  fact  reported  to  be  true,  never- 
theless indirectly  tends  to  produce  the  same  effect.  From  this  stand- 
point, it  is  easy  to  classify  them  as  exceptions  to  the  hearsay  rula 

Declarations  relating  to  mental  state,  to  physical  condition,  and  to 
other  facts  are  all  treated  by  the  editor  under  the  heading  "Spwntaneous 
Statements".  This  heading,  which  is  similar  to  the  expression  used  by 
Wigmore,^  does  not  seem  accvirately  descriptive  of  the  subject  matter 
which  is  included  under  it.  For  instance,  declarations  bearing  on 
intention,  mental  state  or  condition,  apparently  need  not  be  spontaneoxis 
in  order  to  be  admissible.  By  a  spontaneous  statement,  (using  the 
term  in  its  ordinary  meaning),  we  mean  one  free  from  premeditation. 
Suppose  a  man  decides,  after  careful  reflection,  that  he  will  move  from 
New  York  to  Chicago  on  the  first  of  the  following  month,  to  engage  in 
biisiness;  suppose  he  then  says,  '1  am  too  busy  to  write  now,  but  next 
week  I  will  write  to  my  mother  telling  her  of  my  intention  to  move". 
The  next  week  he  does  write.  Surely  such  a  letter  would  be  good 
evidence  of  his  intention  to  move  from  New  York  to  Chicago,^  and 
yet  neither  his  intention  to  move  nor  his  declaration  of  that  intention 
can  accurately  be  called  "spontaneous". 

The  heading  "Spontaneous  Statements  as  to  Other  Facts"  is  used 
to  cover  cases  dealing  with  what  are  ordinarily  termed  declarations 
which  are  part  of  the  res  gesta.     Here  again  the  word  "spontaneous" 

"'Ipsam  potius  esse  ab  onere  proband!  relevationem  quam  propria  pro- 
bationem."  Mascard.  De  Probat,  Vol.  I,  QuaesL  7,  n.  1,  10,  11;  1  Green- 
leaf,  Evidence  (16th  ed.,  1899)   §  169. 

'3  Wigmore,  Evidence   (1904)   §1745. 

'See  Mutual  Life  Ins.  Co.  v.  Hillmon  (1892)  145  U.  S.  285,  294,  12 
Sup.  Ct.  909. 
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is  misleading  because  it  states  only  a  half  truth.  It  may  be  admitted 
that  the  reason  why  declarations  are  admitted  as  part  of  the  res  gesta 
is  because  they  represent  the  si)ontaneous  mental  reaction  of  the  de- 
clarant on  the  act  they  describe  or  qualify.  But  what  is  the  test  of 
spontaneity?  The  soundest  working  test  seems  to  be  that  of  practical 
identity  in  time  with  the  res  gesta.  For  pvirposes  of  admissibility  as 
evidence,  that  declaration  is  spontaneous  which  is  contemporaneous 
with  the  res  gesta,  and  no  other  declaration  is.  As  a  matter  of  fact,  it 
is  perfectly  true  that  declarations  made  long  after  the  res  gesta  may  be 
spontaneous,  but,  inasmuch  as  there  is  no  ready  method  of  determining 
their  spontaneity  under  such  circumstances,  they  should  be  rejected 
as  evidence.  A  rule  of  evidence,  administered,  as  it  must  be,  in  the 
rapid  course  of  a  trial,  should  be  a  practical  rule;  and  in  the  case  of 
the  res  gesta  exception  to  the  hearsay  rule,  spontaneity  alone  is  not  a 
good  working  test  of  the  admissibility  of  a  declaration.  Just  as  in 
pedigree  cases  blood  relationship  on  the  part  of  the  declarant  to  the 
one  whose  pedigree  is  in  question  makes  a  pedigree  declaration  admis- 
sible, while  intimate  friendship  does  not,* — because  the  first  test  is 
simple,  workable  and  in  general  just,  while  the  second  would  be  unwork- 
able, because  of  the  difficulty  of  deciding  what  degree  of  intimacy  would 
be  necessary  to  make  the  friend's  declaration  admissible, — so  practical 
simultaneousness  with  the  res  gesta  is  the  best  working  test  of  the 
spontaneity  and  of  the  accuracy  of  a  hearsay  declaration.  A  second, 
or  even  a  minute  may  intervene,  and  the  declaration  be  still  held 
admissible,  because  absolute  identity  in  time  with  the  res  gesta  rarely 
exists.'  The  interval  allowed,  however,  should  be  very  brief.  One  may 
disagree  with  Bedingfield's  Case,^  where  the  interval  was  only  a  minute 
or  two,  as  being  too  severe  in  rejecting  the  declaration,  and  one  may 
nevertheless  entirely  agree  with  the  Connecticut  case  which  held  that 
five  minutes  was  too  great  an  interval.® 

Obscure  as  the  term  res  gesta  is,  it  seems  unfortunate  that  the  cases 
in  the  book  bearing  on  this  doctrine  are  not  dealt  with  as  a  separate 
subdivision  under  the  heading  of  the  term  itself.  That  this  may  be 
done  is  shown  by  the  wholly  admirable  treatment  of  the  doctrine  of  the 
res  gesta  in  Thayer's  "Cases  on  Evidence".''  Prof  essor "  Thayer  first 
sets  out  the  less  proper  uses  of  the  term:  in  agency  cases,  where  the 
expression,  "part  of  the  res  gesta  of  the  agency"  means  merely  within 
the  scope  of  the  agent's  authority;  in  rape  cases,  where  the  injured 
woman's  declaration  is  admitted  (if  soon  enough  after  the  injury)  in 
confirmation  of  her  testimony,  perhaps  a  survival  of  the  doctrine  of 
hue  and  cry;^  in  bankruptcy  cases,  where  the  declarations  of  the 
bankrupt  are  admitted  to  show  the  intent  to  commit  an  act  of  bank- 
ruptcy, cases  which  are  best  dealt  with  as  declarations  of  intention. 
He  then  deals  with  the  really  proper  use  of  the  term,  as  a  declara- 
tion accompanying  some  act  which  is  itself  admissible.  The  result 
of  this  treatment  is  a  clear  understanding  of  the  term  res  gesta,  and  of 
its  use  and  misuse  in  the  law. 


*Johnson  v.  Lawson    (1824)  2  Bing.  86. 

'Reg.  V.  Bedingfield    (1879)    14  Cox  C.  C.  341. 

•McCarrick  v.  Kealy  (1898)   70  Conn.  642.  40*  Atl.  603. 

'(2nd  ed.,  1900)  641-672. 

^Per  Holmes,  T.,  in  Commonwealth  v.  Cleary  (1898)   172  Mass.  175,  176, 
51  N.  E.  746. 


I 


BOOK.  REVIEWS  811 

The  remaining  four  chapters  of  Professor  Hinton's  casebook  deal 
with  "Opinions  and  Conclusions",  "Circumstantial  Evidence",  "The 
l?est  Evidence"  and  "The  Parol  Evidence  Rule".  Of  these  chapters 
it  is  sufficient  to  say  that  they  show  the  same  scholarly  care  and 
judicious  selection  of  authorities  as  the  earlier  portion  of  the  book. 
While  among  the  cases  we  miss  an  occasional  old  friend  (e.  g..  Doe  ex 
dem.  Gord  v.  Needs, '^  on  the  question  of  equivocation),  we  meet  with 
many  excellent  new  ones. 

The  notes  in  the  book,  besides  containing  many  pithy  and  accurate 
statements  of  law,  occasionally  help  to  free  cases  from  a  certain  cryptic 
element — that  is,  the  connection  between  a  given  case  and  the  general 
topic  in  hand,  or  its  relation  to  some  outside  problem. — which  is  but 
too  often  left  unexplained  in  many  casebooks  of  merit.  Frequently 
the  raison  d'etre  of  a  decision's  place  in  a  casebook  is  known  only  to 
the  compiler  and  those  to  whom  his  secret  has  been  told.  This  is  un- 
fortunate, in  that  it  tends  to  prevent  the  use  of  the  book  by  teachers 
other  than  the  editor  and  his  pupils.  The  connection  between  the  cases 
in  Professor  Hinton's  book  is,  with  the  aid  of  his  notes,  reasonably 
clear,  a  fact  which  will  tend  to  facilitate  its  use  among  all  teachers  of 
the  law. 

In  conclusion,  it  may  be  truthfully  said  that  the  book  is  a  pro- 
duction worthy  of  the  highest  praise.  Indeed,  it  is  so  good  a  book  as 
hardly  to  require  praise  to  insure  its  success.  To  examine  it  care- 
fully is  to  api)rove  it,  and  the  learned  and  able  editor  is  to  be  heartily 
congratulated  on  his  valuable  contribution  to  legal  scholarship  and  to 
legal  education. 

Balph  W.  Gifford 

A  Practical  Treatise  on  Title  to  Real  Property  including  the 
compilation  and  examination  of  Abstracts  with  Forms.  By  George  W. 
Thompson.  Indianapolis.  The  Bobbs-Merrill  Co.  1919.  pp.  Ixxxii, 
1112. 

This  treatise  is  for  the  use  of  attorneys  as  well  as  conveyancers. 
It  opens  with  an  explanation  of  abstracts  in  general,  the  scope  of  au 
abstractor's  undertaking,  his  liability  for  n^ligence  or  mistake  and  his 
title  in  the  abstract.  The  second  chapter  briefly  deals  with  estates, 
interests  and  rights  in  real  property.  This  subject  matter  is  one  with 
which  attorneys  and  conveyancers  are  likely  already  to  be  familiar 
and  might  have  been  omitted,  although  it  is  an  excellent  s\immary  of 
the  subject.  In  the  two  next  chapters,  title  in  general  and  methods  of 
acquiring  title  are  dealt  with.  The  five  following  chapters  deal  with 
the  public  records,  the  purpose  of  recording,  and  notice;  with  indices, 
the  method  of  preparation  and  the  formal  parts  of  an  abstract ;  with  the 
beginning  and  sources  of  title,  various  kinds  of  land  interest,  school  and 
university  land  grants,  grants  to  railroads  and  federal  and  state  patents. 
Chapter  ten  gives  the  history  of  United  States  Government  land  sur- 
veys, the  divisions  into  townships  and  sections  and  the  sub-divisions  of 
the  sections  with  diagrams.  This  chapter  will  be  of  value  to  eastern 
attorneys  who  may  not  be  familiar  with  land  titles  in  western  states. 

Subsequent  chapters  deal  with  the  different  parts  of  a  deed  and  the 
different  kinds  of  deeds  and  deeds  of  various  parties,  as  of  married 
parties,  corporations  and  partnerships  and  of  public  officials,  and  also 
of  leases,  mortgages,  wills  and  contracts  to  sell  and  convey.    Chapters 

•(1836)  2  M.  &  W.  129. 
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are  ^ven  to  liens,  lis  pendens,  judgments,  judicial  and  execution  sales, 
tax  titles  and  jurisdiction  of  actions  effecting  title  to  real  estate,  i)erusal 
of  abstract  and  opinion  of  title.  There  is  a  full  digest  of  statutes 
relating  to  the  execution  and  acknowledgment  of  deeds  of  descent  and 
of  wills  in  all  of  the  United  States.  The  book  closes  with  a  treatment 
of  the  Torrens  system.  There  is  a  well  made  table  of  cases  of  about 
60  pages  and  a  good  index.  The  style  of  the  author  is  clear  and  concise. 
The  book  is  what  is  claims  to  be — A  Practical  Treatise.  It  may  not 
be  of  service  to  the  city  practitioner  where  title  insurance  companies 
generally  monopolize  the  work  of  the  abstractor,  but  should  be  to  the 
country  practitioner. 

Nathan  Abbott 

Judicial  Settlement  of  Controversies  Between  States  of  the 
American  Union.  An  Analysis  of  Cases  Decided  in  the  Supreme  Court 
of  the  United  States.  By  James  Brown  Scott.  New  York:  Oxford 
University  Press.    1919.    pp.  xiii,  548. 

This  is  an  oflFspring  of  the  two  volumes  of  cases  noticed  earlier  in 
this  Review  (volume  20,  page  359).  The  prefatory  note  modestly 
describes  the  "analysis"  here  indulged  in  as  "eliminating  matter  which 
might  be  deemed  irrelevant  to  the  present  purpose,  disregarding  or 
explaining  technicalities  which  would  confuse  the  layman,  but  other- 
wise allowing  each  case  and  each  decree  to  tell  its  story  in  the  language 
of  the  Court  and  of  the  Judge  delivering  the  opinion."  By  elision, 
paraphrase  and  comment  .the  producer  has  wrought  a  commendable  im- 
provement over  the  larger  compilation  printed  the  year  before.  It  is 
to  be  regretted,  however,  that  except  in  the  introductory  sections  the 
cases  are  still  put  in  chronological  order.  Some  amends  are  made  by 
a  three  and  a  quarter  page  index  and  by  marginal  rubrics  throughout 
the  text.  But  these  aids  do  not  save  the  voliune  from  being  more  like 
a  collection  of  short  or  serial  stories  than  a  novel.  The  same  heroes 
and  villains  appear  and  re-api)ear,  but  their  participation  in  a  single 
plot  is  portrayed  disjointedly  whenever  other  contestants  get  a  hearing 
before  those  previously  introduced  have  finished  their  fight.  This  hai>- 
pens  so  frequently  that  we  get  vaudeville  rather  than  drama.  Yet  Mr. 
Scott  is  making  progress  and  he  therefore  deserves  encouragement. 
After  a  few  more  experiments  with  this  same  material,  he  may  in  time 
produce  a  work  of  scholarly  merit. 

Thomas  Reed  Powell 

The  Young  Man  and  the  Law.  By  Simeon  E.  Baldwin.  New 
York:  The  Macmillan  Company.    1920.    pp.  160. 

"I  know  of  few  spectacles  so  pitifid",  said  Joseph  H.  Choate,  "as 
that  of  a  successful  lawyer,  past  middle  life,  satisfied  with  the  gains, 
and  even,  perhaps,  with  the  honors  of  a  generous  practice,  who  finds 
himself  tired  already  of  his  profession,  and  yet  unable  to  do  anything 
else  or  enjoy  anything  else,  because  he  has  long  since  forgotten  every- 
thing else  that  he  ever  knew,  or  perhaps  never  cared  to  learn  anything 
else."  These  words  were  uttered  in  urging  that  "Every  lawyer  should 
have  a  hobby  for  his  mind  to  ride  in  the  open  air  of  knowledge,  and 
ride  it  every  day — history,  science,  politics,  language,  literature — any- 
thiiig  rather  than  the  law  alone.  So  only  can  you  be  wholly  true  in 
manhood  to  the  dreams  of  your  youth  and  carry  their  freshness  with 
you  into  your  matiurer  years."    Than  Judge  Baldwin,  there  is  no  more 


BOOK  REVIEWS  813 

exact  antithesis  of  the  tyi>e  commiserated,  and  no  truer  example  of 
that  exalted. 

A  rare  achievement  in  America, — to  a  brilliant  career  at  the  bar 
and  on  the  bench  he  has  added  surpassing  attainments  in  other  fields 
of  scholarship.  While  many  men  who  have  achieved  success  in  other 
lines — especially  in  literature  and  jwlitics — are  nominally  lawyers,  yet 
this  has  usually  meant  merely  that  they  have  received  a  legal  education 
and  been  admitted  to  the  bar.  With  most  of  them  the  law  has  been 
&imply  a  point  of  departure  and  they  have  not  passed  that  way  since 
Not  so  with  Judge  Baldwin.  A  successful  practitioner,  formerly 
Chief  Justice  of  his  state,  and  sometime  President  of  the  American 
Bar  Association,  imtil  within  recent  years  he  was  always  actively 
engaged  with  the  law.  But  this  has  by  no  means  limited  his  activities. 
He  has  also  found  tinre  to  serve  as  Governor  of  his  State,  and  for  many 
years  as  Professor  of  Law  in  Yale  University,  to  participate  in  the 
deliberations  of  half  a  score  of  learned  societies,  of  most  of  which  he 
is  or  has  been  president;  to  become  recognized  as  a  profound  scholar, 
and  to  write  at  least  six  books  of  acknowledged  merit.  Doubtless,  if 
Mr.  Choate  had  sought  a  living  example  of  that  versatility  which  he 
commended  he  would  not  have  overlooked  Judge  Baldwin.  Any  one 
contemplating  entering  the  law  as  a  profession  would  welcome  a  word 
of  advise  from  an  elder  of  such  experience  and  attainments.  It  may 
be  that  this  had  been  suggested  to  the  author,  and  that  this  volume 
is  the  result. 

The  order  of  arrangement  is  to  set  forth  the  attractions  of  the  law 
as  a  profession,  then  the  objections;  to  touch  upon  the  personal  qualities 
requisite  for  success  in  it;  to  discuss  the  subject  of  legal  education, 
and  finally  to  state  the  ideals  of  the  profession. 

With  an  authoj-  of  the  character  of  Judge  Baldwin  it  is  but  natiiral 
that  such  topics  as  the  "Cultivation  of  the  Mind  and  Heart  Incident 
to  the  Legal  Profession"  and  "The  Opportunities  of  the  Lawyer  for 
Public  Service"  should  stand  out  in  the  enumeration  of  the  attractions, 
although  such  practical  subjects  as  "The  Opportunities  of  the  Lawyer 
for  Making  Money"  are  not  neglected. 

While  the  attractions  of  the  profession  are  emphasized,  it  is  con- 
ceded that  relatively  lawyers  have  receded  in  the  social  scale  and  it  is 
pointed  out  that  the  cause  of  this  is  not  any  decadence  upon  the  part 
of  the  bar,  but  rather  the  advance  in  both  wealth  and  education  of 
those  engaged  in  other  lines  of  endeavor.  It  may  be  added  that  another 
result  of  this  great  increase  in  wealth  has  been  a  tendency  upon  the 
part  of  its  possessors  to  look  upon  lawyers  merely  as  their  highly  paid 
servants,  a  tendency  which  should  at  every  opportunity  be  combatted 
by  those  members  of  the  profession  who  adhere  to  its  ideals. 

The  possible  objections  to  the  legal  profession  which  are  mentioned 
are  not  numerous,  being  limited  to  discussions  of  the  question  of  defend- 
ing the  guilty,  of  whether  a  spirit  of  antagonism  is  engendered  by  the 
practice  of  the  law  and  of  whether  l^al  procedure  is  unfair  and 
antiqviated. 

While  the  book  is  primarily  intended  for  those  who  have  not  yet 
chosen  their  profession,  yet  its  appeal  is  by  no  means  limited  to  that 
class.  Subjects  of  unfailing  interest  to  those  already  actively  engaged 
in  practice  aboiind.  The  amounts  of  fees  paid  in  England  and  America 
are  set  forth  in  detail  and  many  legal  biographies  are  drawn  upon  for 
the  figures  given.  The  character  of  argument  that  is  effective  is  dis- 
cussed both  from  the  jwint  of  view  of  the  advocate  who  has  sought  for 
it  and  the  judge  who  has  listened  to  it. 
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Judge  Baldwin  has  probably  had  as  many  law  students  who  are 
now  active  members  of  the  American  Bar  as  any  other  living  educator. 
His  remarks  on  legal  education  are,  therefore,  of  peculiar  interest.  His 
discussion  of  the  law  lecture  will  carry  the  minds  of  many  lawyers  back 
to  the  days  when  as  students  they  listened  to  him  lecture  upon  "Rail- 
roads" and  ''Constitutional  LaV,  wondered  at  the  encyclopedic  range 
of  his  information  and  faintly  sensed  his  profound  scholarship.  The 
modern  trend  is  away  from  the  lecture  system,  for  as  Judge  Baldwin 
says,  "To  learn  law  one  must  study  law,  and  the  lecture  room  is  but 
an  indifferent  place  to  study  in.  One  can  get  suggestions,  facts,  rules, 
privileges,  inspirations  there,  but  he  must  go  elsewhere  for  reflection, 
comparison,  digestion,  consultation."  But  while  thus  criticizing  the 
lecture  system.  Judge  Baldwin  is  not  entirely  committed  to  the  other 
extreme,  the  exclusive  use  of  case-books,  his  objections  being  that 
'Instruction  based  on  a  case  book  cannot  cover  as  much  ground  as 
instruction  based  on  questions  discussed  in  a  text  book  or  a  course 
of  lectures",  and  that,  "no  science  can  be  learned  purely  from  par- 
ticulars." His  inclination  is  towards  a  combination  of  the  lecture, 
case-  and  text-book  systems.  But  the  most  interesting  featiire  of  the 
discussion  of  legal  education  consists  of  the  suggestions  made  as  to 
how  the  student  may  be  interested  and  his  mind  stimulated  to  reason 
upon  the  principles  being  considered.  The  suggestions  are  sound,  but 
we  fear  there  are  few  teachers  who  even  by  following  them  can  bring 
their  class  rooms  to  resemble  Judge  Baldwin's. 

The  evils  incident  to  the  excessive  multiplication  of  law  reports 
are  touched  upon  and  the  suggestion  is  made  "that  the  time  will  come 
when  counsel  will  be  restricted  by  positive  rule,  in  ordinary  cases,  as 
to  the  number  of  reported  cases  which  they  can  cite  in  argimient.  Pos- 
sibly the  courts  may  go  farther  and  forbid  any  statement  of  counsel 
as  to  any  cases,  except  those  of  their  own  state,  or  the  United  States." 
Even  those  who  are  somewhat  familiar  with  the  wide  scope  of 
Judge  Baldwin's  reading  will  be  surprised  at  the  number  and  variety 
of  the  authors  cited  and  quoted  from  to  illxistrate  and  enforce  his  argu- 
ment, ranging  as  they  do  from  Aulus  Gellixis  to  ex- Senator  Depew. 

This  volume  is  not  an  unworthy  companion  to  the  author's  "Ameri- 
can Judiciary"  and  its  effect  will  be  still  further  to  extend  the  influence 
of  the  eminent  jurist  and  veteran  professor  whose  teachings  many  hun- 
dreds of  men  in  various  parts  of  the  country  are  already  daily  putting 

into  practice. 

Walter  P.  Armstrong 
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OBJECTIVE    LAW* 

What  is  law?  Is  the  proper  conception  of  it  that  of  a  rule 
of  conduct  that  is  imposed  upon  man  Hving  under  social  con- 
ditions, or  that  of  a  power,  belonging  to  certain  human  wills,  to 
impose  themselves  upon  other  wills?  If  law  is  a  rule  of  conduct, 
what  are  the  foundation,  the  object,  the  extent,  and  the  sanction 
of  this  rule?  Is  it  imposed  on  all  men  belonging  to  a  definite 
social  group,  not  only  upon  those  called  the  governing  classes,  but 
also  upon  the  governed?  Is  this  rule  imposed  only  on  men  in 
their  relations  to  the  members  of  one  single  group,  or  also  in 
their  relations  with  the  members  of  another  social  group? 

If  law  is  a  power  peculiar  to  certain  individual  wills  of  imposing 
themselves  upon  other  wills,  how  is  this  power  to  be  explained? 
How  is  it  that  an  individual  will  can  be  superior  to  other  indi- 
vidual wills?  Do  individual  human  wills  alone  exist?  Are  there 
not  also  collective  human  wills?  The  different  social  groups, — 
nations,  provinces,  cities,  families,  associations,  corporations, — 
have  thev  a  will  distinct  from  that  of  their  members? 

If  these  wills  exist,  have  they  certain  powers  which  are  imposed 
on  other  individual  or  collective  wills  ?  Have  they  legal  rights ; 
if  they  have,  what  are  their  foundation  and  extent? 

These  are  questions  which  have  been  asked  since  man  began 
to  reflect  on  the  affairs  of  the  life  of  society,  and  yet,  in  spite  of 
an  immense  effort,  no  truly  positive  solution  of  these  problems  has 
ever  been  given.  There  is  no  one  who  does  not  affirm  the  exist- 
ence of  law,  who  does  not  declare  that  law  prescribes  or  forbids 
such  and  such  things,  that  a  certain  individual  has  or  has  not  a 
legal  right  to  do  certain  things,  that  a  certain  nation  or  a  certain 
social  group  has  legal  rights.  There  are  in  all  civilized  countries 
faculties  of  law  and  professors  of  law,  that  is  to  say  institutions 

♦Translated    by    Margaret    Grandgent,    A.    B.,    Cambridge,    Mass.,    and 
Ralph  W.   Giflford,  Professor  of  Law,  Columbia  Law  School. 
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where  the  science  of  law  is  taught,  and  men  whose  business  it  is 
to  teach  that  science.  And  yet  here  are  affirmations  as  old  as  the 
world,  the  compass  of  whose  meaning  has  not  yet  been  positively 
determined ;  here  is  a  science,  the  literature  of  which  is  consider- 
able, but  as  to  which  there  is  no  agreement  in  defining  its  object 
and  bounding  its  domain. 

If  it  were  ever  necessary  to  determine  positively  what  legal 
light  is,  it  is  certainly  in  our  epoch  in  which  four  great  nations 
have  just  conducted  in  the  name  of  right  a  terrible  war  against 
barbarous  empires, — in  which  millions  of  men  have  heroically 
fallen  in  battle  for  the  triumph  of  right.  It  seems  that  the  more 
one  has  the  sentiment  of  right,  that  the  more  one  asserts  that  law 
exists,  that  it  imposes  itself,  that  it  is  at  once  the  source  of  the 
life  of  peoples,  and  the  essential  object  of  their  efforts, — so  much 
the  less  precise  is  our  conception  of  it,  so  much  the  less  sharply 
bounded  is  its  domain. 

The  fact  is  that  in  the  century  which  has  been  pre-eminently 
that  of  the  positive  sciences,  the  domain  of  law  has  remained 
encumbered  with  notions  of  a  purely  metaphysical  character ;  that 
we  have  not  succeeded  in  applying  to  the  study  of  the  juridical 
problem  a  genuinely  and  exclusively  realistic  method.  To  eliminate 
everything  which  is  not  a  fact  directly  observed,  to  eliminate 
everything  above  all  the  purely  metaphysical  notion  of  a  sub- 
jective law, — that  is  to  say,  of  the  power  of  a  will  to  impose 
ilself  as  such  upon  other  wills,  is  an  indispensable  pre-requisite 
to  defining  practically  and  j>ositively  the  domain  of  law. 

§  1.  SuBjECTiviSTic  Conceptions 

In  asking  whether  law  exists  and  what  it  is,  we  may  have  two 
questions  in  mind: 

The  first  is  to  know  whether  a  man  living  in  a  given  society 
is  by  that  very  fact  subject  to  a  rule  of  conduct  whose  violation 
involves  a  social  reaction  which  can  be  organized.  The  rule  of 
conduct  so  defined,  if  it  exists,  is  what  I  call,  by  an  expression 
which  has  now  passed  into  current  terminology,  objective  law. 
The  expression  arouses  more  or  less  clever  witticisms  among 
certain  critics.  It  matters  little  to  me ;  the  word  is  now  sanctioned 
and  I  keep  it  because  it  is  convenient  and  expresses  exactly  an 
idea  which  is  simple  in  itself,  but  which  must  be  carefully  dis- 
tinguished from  ideas  which  are  doubtless  close  to  it  but  never- 
theless very  different,  and  therefore  to  be  designated  by  diflferent 
words. 
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If  those  who  investigate  the  nature  and  foundation  of  law  had 
asked  only  the  first  question ;  if,  in  short,  they  had  formulated  only 
the  problem  of  objective  law,  it  seems  to  me  that  the  solution 
would  have  been  relatively  easy.  At  least  the  problem  could 
receive  a  positive  solution.  Discussions  might  have  arisen  about 
details  and  secondary  points ;  but  a  unanimously  accepted  solution 
could  have  been  given  of  the  essential  question,  on  the  sole  con- 
dition that  we  take  an  exclusively  realistic  point  of  view  and 
dismiss  every  metaphysical  element. 

On  the  contrary,  without  indeed  dismissing  the  problem  of 
objective  law,  man  has  for  centuries  made  it  of  secondary  import- 
ance and  wished  to  solve  first  the  whole  insoluble  problem  of 
subjective  law.  Endless  controversies  have  been  raised  on  the 
idea  of  subjective  law.  But  whatever  the  proposed  solution,  the 
problem  always  reduces  itself  to  this:  are  there  certain  wills 
which  have,  |>ermanently  or  temporarily,  a  quality  of  their  own 
v/hich  gives  them  the  power  to  impose  themselves  as  such  upon 
other  wills?  If  this  power  exists,  there  is  a  subjective  law,  which 
is  thus  a  quality  peculiar  to  certain  wills,  a  quality  which  causes 
the  wills  which  possess  it  to  impose  themselves  upon  other  wills, 
which  are  in  their  turn  burdened  with  a  subjective  duty  toward 
the  wills  possessing  this  power. 

The  expression  "subjective  law"  is  the  subject  of  the  same 
criticisms  and  the  same  jests  as  the  expresion  "objective  law". 
I  uphold  the  one  and  the  other  for  the  same  reasons.  So  much 
the  worse  for  those  who  will  not  make  the  distinction  between 
these  two  very  diflferent  things,  and  who  wish  to  continue  to 
designate  entirely  diflferent  things  by  the  same  word  "law". 

When  the  questions  are  asked :  what  is  law,  w'hat  is  the  foun- 
dation of  law,  what  is  its  extent,  does  law  impose  itself  upon 
force  or  does  force  create  law,  only  subjective  law  is  being  con- 
sidered. When  we  speak  of  the  rights  of  man,  of  the  rights  of 
the  State,  of  the  right  of  peoples,  we  are  still  thinking  of  subjective 
law.  Now,  the  question  of  the  nature  and  foundation  of  subjective 
law  is  absolutely  insoluble,  and  it  is  precisely  because  of  the 
persistence  with  w^hich  this  subjectivistic  conception  is  made  of 
foremost  importance  that  the  vagueness  and  uncertainty  described 
at  the  beginning  of  this  article  still  reign  in  the  domain  of  law. 

The  question  of  the  nature  and  foundation  of  subjective  law 
is  insoluble  because,  if  there  is  a  power,  or  quality,  of  the  human 
will,  the  determination  of  the  nature  of  this  power  or  quality  must 
depend  upon  a  knowledge  of  the  inmost  nature  of  the  human 
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will.  Now,  man  cannot  and  will  never  be  able  to  know  this, 
because  there  is  present  an  element  which  escapes  his  perception 
and  observation.  Since  there  have  been  philosophers  who  think, 
they  have  been  discussing  the  question  of  knowing  whether  man 
has  free  will  and  the  solution  of  the  question  has  not  advanced 
one  step.  There  is  not  even  agreement  on  the  position  of  the 
question.  The  problem  can  never  be  solved,  nor  even  stated  in  an 
exact  manner,  because  we  cannot  determine  its  elements  and 
a  fortiori  we  can  not  solve  it.  All  rhat  can  be  said  is  that  when 
I  have  willed  something,  I  am  conscious  that  a  certain  goal  has 
been  the  cause  of  my  decision.  But  as  to  knowing  whether  that 
goal  might  not  have  caused  my  decision  and  whether  I  might  have 
chosen  another  solution  and  another  goal,  I  do  not  know  and  none 
will  ever  know.  In  the  affirmation  of  liberty  there  may  be  an  act  of 
religious  belief,  of  philosophic  conviction,  an  aspiration,  a  hope, 
a  dream ;  but  not  an  affirmation  of  scientific  value.  There  is  then 
no  use  in  pretending  to  solve  the  question  of  subjective  law, 
which  must  be  a  quality  of  human  wills,  if  we  can  know  nothing 
of  the  very  nature  of  the  will  itself. 

But  this  is  not  all.  The  predominance  of  the  subjectivistic 
conception  has  become  established  not  only  in  the  problem  of 
individual  law,  but  also,  and  more  than  ever  at  present,  in  the 
problem  of  social  law.  Isolated  man  does  not  exist ;  groups  more 
or  less  coherent,  more  or  less  extended,  the  family,  the  city,  the 
nation,  the  professional  class,  tending  to-day  to  become  organized 
into  a  syndicate,  form  the  setting  in  which  man  finds  himself. 
The  question  of  social  right  was  therefore  bound  to  arise,  and  has 
never  arisen  more  acutely  than  at  present.  It  arises  in  inter- 
national relations  in  regard  to  what  we  have  agreed  to  call  nation- 
alities, though  it  is  perhaps  hard  to  say  of  what  they  consist ;  still, 
their  claims  played  a  principal  part  in  the  unloosing  of  the  world 
war  and  continue  to  do  so  at  present  in  the  immense  effort  attempted 
toward  the  reconstruction  of  Europe.  Both  for  social  right  and  for 
individual  right,  the  problem  is  stated  from  the  subjective  point  of 
view;  the  subjectivistic  conception  is  always  made  of  primary 
importance.  Therefore  the  problem  of  social  rights  is,  if  possible, 
more  insoluble  than  that  of  individual  rights. 

In  point  of  fact,  if  collective  groups  have  subjective  rights, 
they  must  have  a  will  distinctive  from  that  of  the  individuals  who 
compose  them.  But  it  cannot  be  affirmed  that  this  collective  will 
exists ;  for  what  are  seen,  what  are  ascertained,  are  manifesta- 
tions of  individual  wills.     This  is  denied  and  it  is  claimed  that 
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there  are  collective  manifestations  very  different  from  individual 
manifestations.  We  speak  of  the  soul  of  the  nation,  the  spirit  of 
the  people,  the  common  "Ego",  the  great  moral  personalities — the 
nation,  the  family,  classes,  provinces,  communities.  We  accuse 
of  dull  and  vulgar  materialism,  of  dense  stupidity,  those  who  will 
not  believe  that  these  great  words  express  realities.  All  this  is 
mere  literature  and  poetry.  Let  us  admit  that  belief  in  the 
personality,  the  soul,  the  will,  of  great  collective  groups  is  a 
metaphysical  belief,  which  may  be  a  powerful  source  of  action, 
that  it  is  a  social  fact  which  the  sociologist  cannot  neglect.  But  a 
problem  of  a  positive  science  is  not  solved  by  mythical  beliefs 
nor  by  more  or  less  poetic  formulas. 

How  can  the  persistence  of  subjectivistic  conceptions  of  law 
be  explained?  By  a  cause  which  we  shall  find  again  at  every  step 
in  our  studies :  a  need  to  some  extent  inherent  in  human  nature, 
the  exact  perception  of  which  illumines  the  whole  history  of  the 
human  mind.  Man  has  always  felt  the  need  of  explaining  the 
visible  by  the  invisible,  of  placing  behind  the  phenomenon  he 
ascertains  directly  an  invisible  entity  which  he  makes  the  basis 
and  the  efficient  cause  of  the  phenomenon  which  he  ascertains. 
In  the  field  of  the  knowledge  of  nature,  he  has  succeeded  in  free- 
ing himself  from  this  obsession.  In  the  field  of  social  and  moral 
sciences,  he  has  not  yet  reached  this  point.  Behind  the  totality  of 
natural  phenomena,  a  creating  and  directing  entity  has  been 
placed ;  behind  a  given  physical  phenomenon,  the  existence  of  a 
kind  of  spirit  has  been  imagined ;  of  a  fluid,  formerly  phlogiston, 
then  for  a  long  time  the  electric  fluid,  or  any  other  imaginary 
entity  of  the  same  kind ;  behind  the  phenomena  of  life,  the  prin- 
ciple of  vitality ;  behind  pathological  phenomena,  morbid  dia- 
thesis ;  behind  the  phenomena  of  thought,  the  soul.  In  the  same 
way  there  has  been  an  effort  to  place  behind  individual  or  social 
situations — which  appear  to  us  with  the  characteristic  that  every 
attack  made  on  them  provokes  a  more  or  less  organized  reaction 
of  a  collective  order — there  has  been  an  effort,  I  repeat,  to  place 
an  entity  of  a  metaphysical  nature  which  has  been  called  law 
behind  these  situations  to  explain  them.  Instead  of  saying  simply 
that  an  attack  on  these  situations  violated  a  rule  which  is  imposed 
upon  men  living  in  society,  men  have  claimed  that  it  was  an  attack 
on  a  pretended  volitional  substance  which  had  a  certain  internal 
quality  allowing  it  to  impose  itself  upon  other  wills.  This  is  a 
proceeding  of  exactly  the  same  nature  as  that  which  consisted  in 
saying  that  fire  burns  because  of  the  phlogistic  principle,  that  the 
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cell  lives  because  of  the  principle  of  vitality,  that  the  brain  thinks 
because  there  is  a  soul,  that  the  world  exists  because  there  is  a 
creative  God ;  and  from  the  scientific  point  of  view  these  different 
affirmations  have  the  same  value,  that  is — none. 

From  the  position  of  the  problem  of  law,  we  must  therefore 
set  aside  completely  the  subjective  point  of  view,  because  from 
this  point  of  view  it  is  entirely  insoluble.  The  problem  of  law 
can  only  be  formulated  and  solved  from  the  objective  point  of 
view.  Alore  than  ever  I  persist  in  thinking  that  this  is  an  indis- 
pensable condition  in  the  establishment  of  a  truly  realistic  theory 
of  law  and  of  the  State,  and  in  reaching  solutions  which  can  be 
termed  scientific. 

§  2.  The  Social  Norm 

From  this  objectivistic  point  of  view,  the  problem  of  law  is 
easily  stated.  To  begin  with,  there  are  two  directly  observed  facts 
which  no  one  can  deny. 

First,  man  is  a  being  conscious  of  his  acts  and,  second,  man  is 
a  being  who  cannot  live  in  isolation,  who  lives  and  has  always 
lived  in  society  with  his  fellows.  What  form  have  human  societies 
assumed,  and  what  form  do  they  assume  to-day?  Is  man  a  mem- 
ber only  of  the  social  group,  nation,  family,  or  tribe,  of  which  he 
is  a  direct  part,  or  should  he  be  considered  also  a  member  of  the 
vast  society  which  makes  up  the  human  species  ?  The  answer 
to  these  questions  is  of  little  importance.  The  fact  remains 
unquestionable,  not  as  a  postulate,  but  as  a  direct  observation, 
that  man  is  a  conscious  and  social  being. 

Once  this  is  stated,  we  immediately  perceive  the  necessity  for 
a  law  which  is  imposed  upon  man  living  in  society,  and  the  char- 
acter of  the  law.  If  the  direct  ascertainment  of  the  facts  does 
not  permit  us  to  grasp  the  existence  of  a  power  belonging  to  the 
human  will  or  to  certain  wills,  on  the  other  hand  it  reveals  to  us 
directly  the  existence  of  a  law  which  is  imposed  upon  men  living 
in  society.  This  law  is  simply  that  which  obliges  them  to  live  in 
society  because  with  their  nature  they  cannot  live  except  in  society. 
By  the  fact  alone  that  there  are  human  societies  and  that  there 
must  be  such  societies  once  there  are  men,  there  is  a  social  law. 
To  affirm  that  man  is  a  social  being  and  that  he  lives  in  society, 
that  he  cannot  live  except  in  society,  is  at  the  same  time  to  affirm 
the  existence  of  a  social  law.  It  is  not  an  a  priori  affirmation, 
an  affirmation  of  a  metaphysical  nature,  because  it  is  the  result 
of  the  observation  of  facts  and  of  the  physiological  and  psycho- 
logical constitution  of  man. 


I 
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What  is  the  character  of  this  law?  Its  character  will  be 
immediately  perceived  if  it  is  remembered  that  man  is  a  being 
conscious  of  his  acts,  and  that  he  acts  as  a  result  of  determining 
motives,  whether  his  choice  of  them  is  free  or  not.  I  have  already 
said  that  this  is  a  point  which  escapes  our  knowledge  and  which, 
moreover,  has  no  scientific  importance.  The  indisputable  fact  is 
that  man  is  a  conscious  being,  conscious  of  what  he  wants,  con- 
scious of  the  motive  which  determines  him  to  will  and  to  act. 

Some  say  that  this  will  of  man  is  free.  Others  say  that  it  is 
completely  determined  by  circumstances,  by  physiological  and 
physical  conditions,  that  it  is  irrevocably  determined.  No  one 
knows  anything  about  it ;  no  one  ever  will  know  anything  about  it. 
The  only  thing  which  is  certain,  because  it  is  directly  ascertained 
by  observation,  is  that  the  activity  of  man  appears  to  be  the  con- 
scious cause  of  his  pursuit  of  a  certain  goal.  The  voluntary 
activity  of  man  is  a  force  which  consciously  pursues  some  purpose. 
Every  act  of  man  seems  to  receive  its  efficient  or  motive  cause 
from  within  himself.  He  is  the  cause  of  a  series  of  unconscious 
events ;  but  he  finds  his  own  cause  within  himself,  or  rather  in  the 
conscious  realization  which  the  man  has  who  performs  an  act  of 
will.  The  chauffeur  of  an  automobile  who  sets  the  motor  of  his 
vehicle  in  action  is  determined  by  the  conscious  goal  which  he 
wishes  to  attain : — to  go  from  one  place  to  another.  His  act  of 
will  finds  its  cause  within  himself;  it  is  not  caused  by  another 
event,  but  he  is  determined  by  a  consciously  pursued  goal,  and 
he  becomes  the  cause  of  a  series  of  unconscious  (or  most  probably 
unconscious)  events  which  cause  each  other.  In  a  word,  every 
act  of  human  will  manifests  itself  in  the  form  of  a  bodily  move- 
ment which  is  the  product  of  an  internal  energy  in  the  individual, 
consciously  manifesting  itself  externally  for  the  purpose  of  attain- 
ing a  goal,  and  which  brings  about  a  series  of  unconscious  events 
which  succeed  one  another  according  to  a  certain  law. 

Once  this  is  recognized,  and  it  cannot  but  be  recognized  because 
it  is  self-evident,  it  is  clear  that  the  law  to  which  man  as  a  member 
of  society  is  subjected  is  not  a  causal  law.  If  all  the  acts  of  man 
entering  into  relations  with  his  fellows  are  called  social  acts,  we 
must  say  that  all  social  acts  are  voluntary  acts — that  is  to  say, 
acts  produced  by  the  conscious  activity  of  man  pursuing  a  certain 
goal.  Herein  lies  the  fundamental  difference  between  social 
events  and  physical  events  (properly  called  physical  or  biological), 
and  this  shows  that  no  assimilation  can  be  established  between 
the  laws  of  the  physical  world  and  the  living  world  on  one  side, 
and  social  laws  on  the  other.     This  assimilation,  which  certain 
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modern  schools  have  wished  to  make,  has  retarded  the  develop- 
m.ent  of  the  social  sciences  and  prevented  the  arrival  at  a  precise 
determination  of  the  idea  of  law  just  as  much — though  in  the 
opposite  direction — as  have  the  a  priori  metaphysical  principles 
to  which  1  have  already  tried  to  do  justice. 

Man  then  considers  himself  a  real  cause,  an  autonomous  cause, 
producing  energy  in  the  scientific  sense  of  the  world.  He  is  the 
conscious  and  autonomous  energy  which  causes  the  electric  spark 
in  the  example  given  above  to  leap  forth.  This  consciousness 
that  he  is  the  autonomous  producer  of  energy  is  more  or  less 
distinct  in  man  according  to  times,  circumstances,  and  individuals, 
but  it  always  exists,  in  the  nian  of  primitive  races  as  well  as  in 
the  most  highly  developed  citizens  of  the  great  modern  States. 

Nevertheless,  it  must  be  added  that  the  conscious  choice  of 
m.otives  of  action  is  not  the  only  factor  in  human  activity.  There 
are  incontestably  certain  facts  which  influence  the  direction  of 
human  activity  and  which  escape  the  conscious  perception  of  man. 
These  elements  do  not,  it  is  true,  determine  this  activity ;  they 
modify  it  to  a  certain  extent ;  but  they  leave  in  existence  the 
conscious  activity  determined  by  human  purposes.  It  is  impossible 
to  tell  how  much  influence  these  elements  have.  But  there  is  the 
same  amount  of  error  in  denying  their  influence  as  in  claiming 
that  human  activity  is  irrevocably  determined  by  them.  This  was 
the  great  error  of  a  certain  school,  notably  that  of  Taine  with  his 
theory  of  environment.  The  celebrated  sentence:  ''Virtue  and 
vice  are  products  like  sugar  and  vitriol"  is  unscientific  because  it 
confuses  two  absolutely  different  kinds  of  phenomena,  the  con- 
scious acts  of  men  and  the  unconscious  products  of  chemical 
reactions. 

Soil,  climate,  and  race  are  so  many  elements  wiiich  influence 
social  actions  and  which  escape  human  consciousness.  Their 
operation  is  certain  ;  but  it  would  be  as  little  scientific  to  see  in  it 
an  exclusive  influence  as  to  deny  it.  The  voluntary  act  of  a  man 
remains  always  a  conscious  act,  determined  by  some  goal  con- 
sciously chosen ; — I  do  not  say  freely.  Man  is  conscious  that  he 
had  the  power  not  to  choose  the  goal  which  finally  determined 
his  course  of  action.  It  makes  little  difference  if  this  be  an 
illusion.  The  fact  remains :  there  is  not  a  man  in  the  world  who 
does  not  recognize  that  he  had  a  distinct  feeHng  that  his  course 
could  have  been  determined  by  another  goal  than  that  which  he 
chose,  that  he  could  have  done  something  different  from  what  he 
did. 
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The  acts  of  men  are  not,  then,  the  product  of  a  blind  and 
unconscious  force,  which  succeed  each  other,  and  cause  each 
other,  as  physical  events  appear  to  us.  They  are  the  result  of 
the  pursuit  of  a  consciously  selected  goal,  of  a  spontaneous 
manifestation  producing  a  certain  amount  of  energy,  in  one  direc- 
tion or  another,  according  to  a  consciously  made  choice. 

Once  this  is  established,  the  social  law  whose  existence  we 
have  recognized  cannot  be  a  causal  law,  because  it  applies  to  the 
voluntary  and  conscious  acts  of  man.  It  can  only  be  a  law  of 
purpose,  a  rule,  a  norm  which  directs  and  limits  the  conscious 
and  voluntary  activity  of  man,  which  establishes  the  object  and 
goal  of  his  will,  which  forbids  certain  acts  and  imposes  certain 
ethers. 

The  social  norm  exists  by  the  fact  alone  that  there  are  human 
societies  composed  of  conscious  beings.  Man  lives  and  can  only 
live  in  society.  A  society  can  exist  only  if  the  individuals  who 
compose  it  comply  with  the  law  of  the  social  being.  As  these 
individuals  are  conscious  and  wish  certain  things  which  are 
determined  by  a  ,i:;oaI.  the  law  of  society  necessarily  and  solely 
determines  the  object  of  their  desire  and  the  goal  which  determines 
it.  Society  and  social  norm  are  two  inseparable  facts.  The  social 
norm  is  a  law  of  object  and  of  purpose,  not  a  causal  law :  it  forbids 
or  commands  conscious  acts. 

§  3.  Characteristics  of  the  Social  Norm 

Xo  one  really  denies  the  existence  of  a  social  norm.  A  con- 
sideration of  the  social  norm  as  such,  with  every  characteristic  of 
its  own  which  would  be  attributed  to  such  and  such  a  will  laid 
aside,  can  be  made  by  taking  the  objectivistic  i)oint  of  view  which 
is  opposed  to  the  subjectivistic  point  of  view  to  which  I  have 
already  tried  t(j  do  justice  (§1).  I'ut  even  from  the  objectivistic 
point  of  view,  metaphysics  has  been  brought  in ;  and  here,  too. 
has  been  an  obstacle  to  the  establishment  of  a  positive  social 
science,  particularly  a  science  of  law. 

It  has  been  said,  indeed,  that  the  idea  of  a  norm  implied  the 
recognition  of  a  superior  principle  which  is  imposed  upon  the 
subject  of  this  norm, — man  ;  it  has  been  said  that  a  rule  of  conduct 
could  be  obligatory  for  man  only  if  it  were  part  of  a  principle 
superior  to  him,  of  a  transcendental  principle.  All  the  numerous 
objections  which  have  been  made  to  the  doctrine  already  demon- 
strated in  1900  in  my  book  "I'fitat,  le  droit  objectif  et  la  loi 
positive",  come  down  to  this :  Every  rule  of  conduct  which  applies 
to  man  can  only  be  conceived  of  if  it  is  founded  on  a  principle 
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superior  to  man ;  a  simple  fact  cannot  legitimize  a  rule,  a  law  of 
purpose.  Such  is,  in  a  word,  the  resume  of  the  long  and  vigorous 
criticism  which  my  eminent  colleague  and  friend  Geny  has  directed 
against  my  doctrine.  He  writes :  "That  which  makes  the  irreme- 
diable weakness  of  the  system  thus  presented  and  makes  it 
plainly  unacceptable,  is  the  fundamental  disagreement  between 
the  two  terms  he  claims  to  unite.  It  is  a  question  of  justifying 
and  recognizing  a  rule  of  conduct  which  is  imposed  of  necessity 
upon  men  living  in  society.  And  only  the  fact  of  the  inter- 
dependence which  constitutes  the  social  life  itself  is  alleged. 
Now,  it  would  be  necessary  to  demonstrate  to  us  how  a  fact,  even 
an  incontestable  fact,  legitimately  engenders  the  obligation  to 
maintain  and  develop  it.  It  is  in  vain  that  we  are  given  to  under- 
stand that  since  solidarity  appears  as  an  essential  condition  of 
life  in  society,  man,  who  cannot  get  on  without  this  life,  is 
thereby  led  to  practice  soHdarity.  We  still  ask  how  the  necessity 
of  fact  becomes  a  necessity  of  law."  (Geny,  Science  et  Technique 
en  droit  prive  positif,  II,  p.  262.) 

I  persist  in  thinking  that  this  objection  always  springs  from 
the  persistence  of  subjectivistic  and  metaphysical  conceptions, 
even  without  the  knowledge  of  those  who  formulate  it.  In  §  1,  I 
rejected  the  persistent  conception  of  a  certain  power  called  law, 
as  a  power  peculiar  to  certain  wills.  Now  we  are  confronted  by 
a  conception  of  exactly  the  same  kind  and  as  useless  as  the  pre- 
ceding one.  A  rule  of  conduct,  a  norm,  cannot  be  founded  on 
fact,  the  social  fact,  if  it  is  admitted  that  the  rule  gives  birth  to  a 
duty  which  is  imposed  upon  certain  wills  so  as  to  constitute  for 
them  a  peculiar  characteristic  affecting  their  very  substance.  I  have 
rejected  the  idea  of  law  understood  as  being  a  characteristic 
belonging  to  a  will,  as  constituting  for  it  a  power  which  does  not 
belong  to  others.  In  the  same  way  I  put  aside  the  idea  of  duty 
conceived  as  creating  a  characteristic  belonging  to  certain  wills, 
a  sort  of  negative  power  which  out  of  these  wills  would  make 
subordinate  wills.  Truly,  a  rule  which  had  this  power  could  only 
be  founded  upon  a  superior  principle,  a  metaphysical  conception. 
The  idea  of  duty  thus  understood  is  a  metaphysical  idea,  as  well 
as  the  idea  of  law.  Duty  being  thus  understood,  the  formula 
of  Auguste  Comte :  "True  laws  could  only  exist  in  so  far  as  the 
regulating  powers  emanated  from  supernatural  wills",  is  as  true 
of  duties  as  of  laws. 

But  when  I  speak  of  a  norm  which  is  imposed  upon  men,  a 
norm  founded  on  the  social  fact,  I  have  in  mind  a  rule  which 
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imposes  itself  upon  them  in  fact,  which  modifies  in  no  way  the 
character  of  their  being,  the  substance  of  their  will,  which  does 
not  establish  a  hierarchy  of  wills,  which  does  not  make  one  will 
subordinate  to  another  any  more  than  it  makes  one  will  superior 
to  certain  others. 

The  cells  which  compose  an  organism  are  subjected  to  the 
law  of  that  organism.  Everyone  recognizes  this ;  and  the  law  of 
that  organism  is  the  one  which  presides  over  its  formation  and 
development.  In  the  same  way,  the  individuals  who  compose  a 
social  group  are  subject  to  the  law  of  this  group,  a  law  which 
presides  over  its  formation  and  development.  Both  these  laws 
are  laws  of  coordination.  We  do  not  call  the  law  of  the  organism 
a  norm,  because  we  cannot  afifirm  that  the  cells  which  compose  it 
are  conscious ;  we  call  the  law  of  a  social  group  a  norm,  because 
the  individuals  who  are  members  act  consciously,  wish  for  a 
thing  which  they  have  in  mind  and  because  of  a  motive  of  which 
they  are  conscious.  But,  aside  from  this  difference,  there  is  no 
difference  between  the  law  of  a  living  organism  and  that  of  a 
human  society;  and  if  it  is  admitted  that  the  biological  law  is 
based  upon  the  fact  which  constitutes  this  organism,  we  cannot 
see  why  the  social  norm  as  well  should  not  be  founded  upon  the 
fact  which  is  society. 

If  there  has  been  a  marked  unwillingness  to  admit  it,  if  the 
ideas  which  I  have  set  forth  in  my  former  works  have  met  with 
the  vigorous  criticism  just  cited,  it  is  because  the  critic  does  not 
place  himself  in  the  position  I  have  adopted,  which  alone  appears 
to  me  scientific.  Either  he  identifies  social  facts  with  facts  of 
physical  nature  or  of  the  living  world,  and  then  assimilates  social 
laws  to  physical  or  biological  laws,  both  being  truly  causal  laws 
(in  which  case  law  and  morality  would  not  be  standardizing 
sciences,  but  ony  sciences  of  observation,  determining  the  evolu- 
tion of  institutions  and  eliminating  every  directing  principle  of 
activity,  every  limiting  rule  of  action),  or  else  he  maintains  the 
metaphysical  conception  of  individual  liberty,  he  makes  of  the 
social  norm  a  direct  limitation  of  certain  liberties,  he  sees  in  it 
the  principle  of  a  power  belonging  to  certain  wills,  of  a  modification 
produced  on  the  very  substance  of  the  human  being;  then  indeed 
the  existence  of  such  a  norm  can  only  be  admitted  as  being  founded 
on  a  transcendental  principle  which  a  superior  being  imposes 
upon  men. 

Scientific  truth  lies  in  neither  of  these  attitudes.  The  first 
overlooks  an  evident  difference  between  social  facts  and  physical 
or  biological  facts.     The  second  is  dominated  by  the  persistent 
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conception  of  individual  liberty.  I  put  aside  at  the  same  time 
this  assimilation  of  facts  of  different  kinds  and  this  extra-scientific 
belief ;  and  I  set  up  the  social  norm  as  a  law  of  purpose  regulat- 
ing the  coordination  of  individuals  forming  a  social  group,  limiting 
their  action,  imposing  certain  acts  upon  them,  but  leaving  intact 
the  substance  of  their  will.  I  eliminate  the  metaphysical  liberty 
of  man,  the  existence  of  which  is  possible  but  escapes  the  percep- 
tion of  the  senses,  and  which,  if  it  exists,  remains  intact  in  spite 
of  the  application  of  the  law. 

That  the  juridical  social  norm  having  these  characteristics  so 
exists  without  the  necessity  of  the  intervention  of  a  superior 
principle,  will  be  evident  if  we  consider  that  certain  social  norms 
with  these  characteristics  are  recognized  by  all  and  we  do  not  see 
whv  the  social  norm  should  not  keep  them  when  it  becomes  a 
rule  of  law. 

§4.  The  Object  of  the  Social  Norm. 

The  object  of  the  social  norm  is  the  regulation  of  individual 
activity,  the  determination  of  the  acts  which  man  is  obliged  to 
perform  or  not  to  perform.  In  speaking  of  obligation,  it  is 
understood,  as  I  have  already  explained,  that  it  is  a  question,  not 
of  an  obligation  modifying  the  substantial  will  of  the  individual, 
but  of  a  purely  social  obligation ;  that  is,  such  that  if  it  is  not 
fulfilled,  a  certain  instability  is  produced  in  the  elements  constitut- 
ing the  social  group,  and  consequently  a  social  reaction,  that  is, 
a  spontaneous  effort  for  the  reestablishment  of  equilibrium.  In 
other  words,  the  social  norm  forbids  every  action  or  abstention 
which  can  produce  a  social  disorder,  so  that  when  such  an  agita- 
tion has  been  produced  there  is  a  tendency  in  society  to  reestablish 
order. 

In  the  same  way,  the  social  norm  commands  every  individual 
to  collaborate,  as  well  as  he  can,  and  in  proportion  to  his  'ability, 
to  bring  about  the  social  order,  for,  if  he  does  not,  there  results 
a  collective  loss  and  also  necessarily  a  social  reaction.  The  norm 
of  individual  acts  is  the  very  law  of  social  life;  it  imposes  itself 
upon  the  cells  making  up  the  social  life ;  it  forbids  them  to  perform 
any  act  which  might  compromise  it ;  it  obliges  them  to  perform  all 
the  acts  by  which  they  can  contribute  to  it.  The  obligation  which 
results  is  not  properly  speaking  moral,  but  only  social.  If  it  is 
violated,  there  is  no  attack  upon  a  superior  principle  of  morality, 
but  only  upon  the  equilibrium  of  the  social  group ;  there  is  a  certain 
disorder  which  results  in  a  more  or  less  energetic  reaction  against 
the  violator  of  the  norm. 
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The  neo-individualistic  doctrines  claim  that  the  primordial 
object  of  every  social  norm  is  respect  for  individual  autonomy ; 
that  since  the  individual  remains  master  of  himself  in  society, 
society  exists  and  lives  only  through  the  individual,  and  that  thus 
the  object  and  the  foundation  itself  of  every  social  norm  can  only 
be  individual  autonomy.  It  is  important  to  say  that  the  defect 
in  these  doctrines  is  in  bringing  in  only  one  of  the  elements  which 
constitute  the  human  being,  the  individual  element.  To  be  sure, 
man  is  doubtless  an  individual  autonomous  being,  conscious  of  this 
autonomy ;  but  he  is  at  the  same  time  a  social  being ;  to  forget  this 
is  to  fail  to  recognize  one  whole  portion  of  the  reality. 

Now,  the  social  norm  regulates  the  activity  of  man  himself, 
of  man  in  his  entirety,  both  the  individual  and  the  social  being. 
It  includes  the  whole  of  man.  The  object  of  the  social  norm  is 
doubtless  the  respect  for  individual  autonomy,  but  only  in  so  far 
as  it  is  an  element  of  social  life.  It  is  the  respect  for  the  autono- 
mous human  individual  in  so  far  as  he  is  a  member  of  a  social 
group  and  as  he  contributes  to  the  development  of  this  group.  To 
consider  man  alone  and  in  himself  is  to  see  only  a  part  of  the 
reality.  This  was  the  great  error  of  the  18th  century,  which  saw 
man  only  in  the  abstract ;  man  is  a  concrete  being  who  cannot  be 
detached  by  thought  from  his  surroundings,  from  the  group  to 
which  he  belongs,  which  today  is  the  nation.  The  object  of  the 
social  norm  is  then  to  oblige  every  individual  to  act  in  such  a 
v;ay  that  he  respects  the  autonomy  of  others  and  his  own  autonomy, 
in  so  far  as  they  are  elements  of  national  life.  How  is  man  an 
element  of  national  life  and  how  should  he  act  to  assure  its 
maintenance  and  development?  Here  appears  the  great  fact  of 
social  solidarity  or  interdependence. 

The  fact  of  social  solidarity  was  made  prominent  and  minutely 
described  by  Durckheim  in  his  celebrated  book,  "La  division  du 
travail  social",  (1891).  I  have  tried  to  describe  it  by  presenting 
it  from  a  point  of  view  slightly  different  from  that  of  Durckheim 
in  my  book,  "L'etat,  le  droit  objectif  et  la  loi  positive",  (1901) 
and  in  the  first  edition  of  my  treatise  on  constitutional  law  (1911) 
I,  p.  14  et  seq.  I  ask  permission  of  the  reader  to  refer  him  to  it. 
Here  I  will  state  only  the  essentials. 

Men  are  united  in  society  and  remain  united,  particularly 
to-day ;  thev  are  united  and  remain  united  in  national  societies 
because  they  have  common  needs  and  also  because  they  have 
different  needs  as  well  as  different  aptitudes. 

Men  have  common  needs  which  can  be  satisfied  only  by  life 


830  COLUMBIA   LAW  REVIEW 

in  common.  Men  lend  each  other  mutual  assistance  for  the 
realization  of  their  common  needs  by  putting  together  their 
similar  aptitudes.  This  constitutes  the  first  element  of  social  life 
and  forms  what  Durckheim  calls  solidarity  by  similitude  or 
mechanical  solidarity. 

On  the  other  hand,  men  have  different  aptitudes  and  diverse 
needs.  They  assure  the  satisfaction  of  these  needs  by  an  ex- 
change of  services,  each  one  using  his  own  aptitudes  to  satisfy 
the  needs  of  others,  in  return  for  which  he  receives  from  them  a 
contribution  of  services.  Thus  there  is  produced  in  human  socie- 
ties a  vast  division  of  labor,  which  is  the  preeminent  fact  of  social 
cohesion;  it  is,  (still  following  Durckheim's  terminology)  soli- 
darity by  division  of  labor  or  organic  solidarity.  Individual 
autonomy  appears  here  as  an  essential  factor  of  social  solidarity. 
since  this  soHdarity  will  be  greater  the  more  individual  activity 
develops.  Different  needs  will  be  better  satisfied,  the  social  bond 
will  be  stronger,  social  Hfe  more  intense,  in  proportion  as  individual 
activities  develop  more  energetically  and  freely. 

The  fact  of  social  solidarity  is  not  disputed  and  in  truth 
cannot  be  disputed ;  it  is  a  fact  of  observation  which  cannot  be  the 
object  of  controversy.  It  takes  on  different  aspects  in  different 
countries.  Sometimes,  as  in  modern  societies,  it  is  solidarity  by 
division  of  labor  which  stands  out  most  prominently.  Sometimes, 
en  the  other  hand,  solidarity  by  similitude  is  preponderant,  as  in 
societies  in  the  early  stages  of  civilization.  However  this  may  be, 
solidarity  is  a  permanent  fact,  always  identical  in  itself,  the  irre- 
ducible constitutive  element  of  every  social  group.  But  if  the 
fact  of  solidarity  has  not  itself  been  disputed,  it  has  been  said 
that  it  could  not  be  the  source  of  the  social  norm,  nor  even  the 
object  of  this  norm,  because  a  fact  cannot  be  the  source  of  an 
obligatory  rule  nor  oblige  a  will  to  conform  to  it. 

I  have  already  replied  (§§2  and  3)  that  the  objection  would 
have  some  foundation  if  I  viewed  the  social  norm  as  a  rule  creating 
an  obligation  which  affects  the  very  will  of  the  subject,  creating 
for  him  a  moral  duty  in  the  metaphysical  sense  of  the  word,  modi- 
fying the  will  in  its  substance.  But  this  is  not  so;  this  norm  is 
a  rule  which  leaves  all  the  wills  what  they  are,  a  rule  whose  viola- 
tion involves  a  social  reaction  and  nothing  else,  a  rule  which  should 
not  be  violated  because,  if  it  is  violated,  social  life  is  disturbed,  and 
then  the  social  organism  reacts  against  the  author  of  the  violation. 
Nevertheless,  this  rule  is  not  a  biological  law  because  the  individu- 
als to  whom  it  applies  are  conscious  of  their  acts  and  of  the 
motives  determining  them. 
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Does  the  social  norm  so  understood  apply  to  all  the  acts  of 
men?  Obviously  not.  Many  human  acts  escape  it  or  are  of  no 
importance  to  it.  Those  acts  can  be  called  social  which  fall  within 
the  scope  of  the  social  norm  as  opposed  to  those  which  escape  it 
and  which  can  be  called  individual  acts.  Doubtless,  in  a  sense, 
all  man's  acts  are  individual  acts ;  they  all  emanate  from  a  volun- 
tary activity  whose  source  is  the  individual.  It  has  not  been 
proved  and  will  never  be  proved  that  social  groups  are  of  them- 
selves the  sources  of  an  activity  or  a  will  distinct  from  those  which 
compose  them.  Nevertheless  there  is  no  doubt  that  among  the 
manifestations  of  individual  activity,  some  have  a  social  character 
and  others  a  purely  individual  character;  and  that  only  the  first 
are  subject  to  the  social  norm  which  forbids  or  commands  them. 
What  is  the  criterion  which  allows  us  to  recognize  them? 

It  can  only  be  negative,  and  yet,  I  freely  admit,  it  is  quite 
vague  and  essentially  evolutionary.  All  the  acts  of  man  which 
would  happen  in  exactly  the  same  way  if  one  thought  of  man  as 
living  alone,  or,  in  other  words,  those  acts  which  have  absolutely 
nothing  to  do  with  the  elements  of  social  interdependence,  escape 
the  control  of  the  social  norm.  The  social  character  of  an 
act  is  apparent  in  the  collective  reaction  which  results  when  it 
is  performed  or  omitted.  "A  social  fact,  a  social  situation",  writes 
Durckheim,  "is  to  be  recognized  by  the  power  of  external  coercion 
which  it  exercises  or  can  exercise  on  individuals,  and  the  presence 
of  this  power  can  in  turn  be  recognized  either  by  the  existence  of 
a  few  set  sanctions  or  by  the  resistance  which  the  fact  opposes  to 
every  individual  enterprise  which  tries  to  do  violence  to  it."^ 
[to  be  continued] 

Leon  Duguit 
Dean,  F.xculty  of  Law, 

University  of  Bordeaux 

'Durckheim,  Les  regies  de  la  methode  sociologique  15.  This  criticism  is 
continually  changing  and  in  perpetual  evolution.  The  same  acts  can,  at 
certain  periods,  escape  the  control  of  the  social  norm  which,  at  other 
I>eriods,  are  imperatively  regulated  by  it.  Essentially  individual  things  like 
the  hours  for  meals,  the  quantity  and  quality  of  food  consumed,  the  hours 
of  rest,  can  become  at  certain  times,  during  a  war  for  instance,  the  objects 
of  severe  social  regulations.  On  the  other  hand,  certain  acts  which  for 
centuries  have  been  subject  to  a  rigorously  imposed  social  norm  tend  more 
and  more  to  become  purely  individual  acts  free  from  any  imperative  regula- 
tions. I  have  in  mind  particularly  acts  of  a  religious  nature  which  in  all 
countries  become  little  by  little  purely  individual  acts.  On  th.e  contrary, 
acts  which  for  centuries  have  escaped  the  social  norm  become  social, — 
as  the  acquisition  of  a  certain  education,  the  work  of  foresight  and  charity. 
But  these  are  points  which  do  not  need  to  be  developed. 


SOME  ASPECTS  OF  THE  LAW  RELATING  TO 
FOREIGN   EXCHANGE 

Transactions  in  foreign  exchange  take  on  various  forms. 
Strictly  speaking  purchases  and  sales  of  foreign  currency — either 
metal  or  paper — do  not  come  within  the  definition  of  foreign 
exchange,  but  on  account  of  the  identity  of  the  ultimate  subject 
matter  some  of  the  incidents  of  such  transactions  should  be  con- 
sidered in  connection  with  those  properly  coming  within  the 
designated  field.  Of  these  latter,  there  are  several  common  forms : 
(1)  the  cable  or  wireless  transfer,  (2)  the  draft  or  check,  (3)  the 
delegation  or  money  order,  and  (4)  a  form  developed  during  the 
war — the  deposit  account  or  contract. 

I.    Foreign  Currency 

Ordinarily  foreign  currency  is  considered  a  commodity.^  Trans- 
actions in  it  are,  therefore,  subject  to  the  Statute  of  Frauds.^  In  a 
recent  case^  the  question  arose  whether  the  owner  of  foreign  cur- 
rency which  had  been  stolen  from  him  could  recover  the  same  from 
an  innocent  purchaser.  The  Court  held  that  the  foreign  money 
was  being  bought  and  sold  by  the  parties  not  qua  commodity  but 
qua  money  and  that  therefore  title  passed  under  the  Negotiable 
Instruments  Law  and  the  plaintiff  could  not  recover.  While  this 
decision  may  rest  upon  a  somewhat  imreal  distinction  there  can  be 
no  doubt  that  it  satisfies  the  practical  necessities  of  the  situation. 
As  the  Court  well  said,  business  in  foreign  currency  would  be  very 
seriously  curtailed  if  the  title  of  the  purchaser  were  subject  to 
attack. 

II.    Transfers  of  Credit 

The  great  bulk  of  transactions  in  foreign  moneys  consist,  how- 
ever, of  the  transfer  of  credit  balances  in  some  one  of  the  forms 
above  mentioned.  A  banker  in  New  York  will  have  large  credits 
with  various  banks  or  bankers  in  London,  Paris,  Berlin,  Vienna  and 
other  foreign  centers  against  which  he  sells  exchange. 

'Reisfeld  v.  Jacobs  (1919)  107  Misc.  1,  176  N.  Y.  Supp.  223;  Equitable 
Trust  Co.  V.  Keene  (1920)  111  Misc.  544;  but  see  Brown  v.  Perera  (1918) 
176  N.  Y.  Supp.  215,  aff'd  without  opinion  (1920)  182  App.  Div.  922  and 
(1920)  229  N.  Y. . 

'Reisfeld  v.  Jacobs,  supra,  footnote  1 ;  Equitable  Trust  Co.  v.  Keene 
supra,  footnote  1. 

*Brown  v.  Perera,  supra,  footnote   1. 
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(1)  The  Cable  or  Wireless  Transfer 
The  most  important  transactions  are  carried  on  by  cable  or 
wireless.  In  form  this  is  a  sale  of  a  cable  transfer  of  a  given 
quantity  of  foreign  money  at  a  specified  rate  for  the  equivalent  in 
American  funds  plus  the  cable  charge,  both  usually  paid  in  advance. 
In  other  words,  the  seller  notifies  his  foreign  correspondent  by 
cab'e  or  wireless  to  place  the  money  sold  to  the  credit  of  the  pur- 
chaser. No  two  institutions  use  precisely  the  same  memorandum 
of  sale.  In  general,  such  memorandums  provide  that  the  seller 
shall  not  be  responsible  for  errors  in  the  transmission  of  the  cable 
and  that  in  case  of  delay  the  message  may  be  confirmed  by  mail. 
It  has  been  held  that  the  legal  effect  of  such  a  transaction  is  a 
warranty  by  the  seller  that  he  has  a  balance  sufficient  to  cover  the 
transfer  and  an  undertaking  to  deliver  the  cable  message  for 
transmission.* 

Accordingly,  where  the  transfer  of  the  credit  was  not  efiFected 
for  about  a  month  after  the  cable  message  had  been  delivered,  the 
purchaser  was  not  permitted  to  recover  from  the  seller  damages 
resulting  from  a  decline  in  the  value  of  the  foreign  money.'  This 
is  obviously  sound.  If  the  transaction  be  looked  at  as  an  ordinar}^ 
sale  the  only  remedy  of  the  purchaser  is  to  reject  delivery  if  it  is 
not  made  within  the  time  fixed  by  the  contract.  It  has  never  been 
held  that  he  might  accept  delivery  and  sue  for  the  difTerence  in 
value.  Tested  by  the  obligations  of  the  peculiar  contract  the  same 
result  is  reached.  The  cable  was  promptly  delivered  for  trans- 
mission and  the  warranty  of  sufficient  credit  was  satisfied. 

On  the  other  hand  if  the  cable  message  is  never  delivered,  a 
very  diflFerent  question  arises.  It  is  clear  that  the  purchaser  has 
not  obtained  what  he  paid  for.  It  is,  however,  not  so  clear  that 
there  has  been  such  breach  of  contract  on  the  part  of  the  seller  as 
warrants  the  return  of  the  money  paid.  In  the  absence  of  con- 
trolling language  in  the  memorandum  of  sale  it  is  difficult  to  say 
who  has  assumed  the  risk  of  non-delivery.  If  the  seller  has  in 
legal  effect  assumed  no  absolute  obligation  to  deliver  the  transfer 
at  its  destination,  but  has  only  undertaken  to  deliver  the  message 
for  transmission,  it  would  seem  clear  that  he  has  not  broken  his 
contract  or  been  unjustly  enriched  because  of  the  failure  of  the 
message  to   reach  its  destination.     But  even  if  the  contrary  be 

*Strohmever  &  Arpe  Co.  v.  Guaranty  Trust  Co.  (1916)  172  Anp.  D=v. 
16,  157  N.  Y.  Supp.  955;  see  also  Oshinsky  v.  Taylor  (1918)  172  N.  Y. 
Supp.  231. 

'Strohmeyer  &  Arpe  Co.  v.  Guaranty  Trust  Co.,  supra,  footnote  4. 
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assumed,  and  the  seller  be  deemed  charged  with  the  obligation  to 
deliver,  how  can  it  be  said  that  there  was  such  a  failure  of  consid- 
eration as  to  entitle  the  purchaser  to  rescind?  It  is  clear  that  he  is 
entitled  to  the  return  of  money  paid  for  the  cable  charges,  but 
it  is  submitted  that  the  sale  of  the  money  itself  should  not  be 
disturbed.  It  was  the  intention  of  the  purchaser  to  acquire  title 
to  the  foreign  money  and  he  should  not  be  permitted  to  rescind 
when  the  value  of  the  money  has  fallen,  as  it  is  obvious  that  there 
would  be  no  attempt  to  rescind  had  the  value  of  the  foreign  money 
increased. 

There  is,  indeed,  a  very  serious  question  whether  any  right  of 
rescission  arises  under  these  circimistances  as  there  is  at  most  a 
technical  breach  of  the  contract  not  coupled  with  anything  indi- 
cating a  repudiation.  This  distinction  has  been  recognized  by  some 
of  the  text  writers  and  in  some  of  the  authorities.®  In  New  York 
there  are  no  controlling  authorities  on  the  subject,  but  the  better 
considered  dicta  limit  the  right  of  rescission  to  cases  where  the 
breach  amounts  to  an  abandonment  or  repudiation  of  the  whole 
contract.'^  Where  the  breach  does  not  amount  to  a  repudiation, 
the  only  remedy  is  for  damages.  Now,  it  is  clear  that  the  inability 
of  the  telegraph  company  to  deliver  the  cable  message  cannot  be 
deemed  an  abandonment  or  repudiation  of  the  contract  on  the  part 
of  the  seller,  especially  as  he  continues  ready  to  deliver  the  foreign 
money  to  the  purchaser  in  any  other  manner. 

Moreover,  the  relationship  between  the  parties  so  far  as  the 
delivery  of  the  moneys  is  concerned  is  really  that  of  principal  and 
agent.^  In  other  words,  the  transaction  should  really  be  resolved 
into  two  parts :  a  sale  of  foreign  moneys  and  an  agreement  to 
make  the  same  available  by  giving  certain  directions  by  cable.  As 
to  the  first,  the  parties  are  both  principals ;  as  to  the  second,  the 
so-called  seller  is  really  an  agent  and  therefore  liable  only  for 
misconduct.  Viewed  from  any  point  of  view,  there  should,  there- 
fore, be  no  right  to  recover  the  original  money  paid.  If  any 
liability  exists,  it  is  for  damages  for  negligence. 

There  are  no  determining  authorities  on  this  subject.  In  one 
case  in  New  York,  the  Appellate  Term  of  the  Supreme  Court  said 

'See  Burdick,  Sales  (3rd  ed.  1913)  168;  Pollock,  Contracts  (3rd  Amer. 
ed.  from  7th  Eng.  ed.  1906)  340  and  note;  Keener,  Quasi-Contracts  (1893) 
299. 

'See  Graves  v.  White  (1882)  87  N.  Y.  463,  465,  citing  Dubois  v.  Dela- 
ware &  Hudson  Canal  Co.  (N.  Y.  1830)  4  Wend.  290.  See  also  Hubbell 
V.  Pacific  Mut.  Ins.  Co.   (1885)   100  N.  Y.  41,  2  N.  E.  470. 

"See  Fliker  v.  State  Bank  (1916)  94  Misc.  609,  159  N.  Y.  Supp.  730. 
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that  the  obligation  of  the  seller  in  case  of  failure  to  deliver  was 
merely  to  hold  the  foreign  money  for  the  purchaser  and  to  transfer 
the  same  to  him  upon  demand  and  that  the  purchaser's  measure 
of  damages  would  be  the  value  of  the  foreign  money  within  a 
reasonable  time  after  demand  by  him."  The  Court  held,  however, 
that  the  burden  of  explaining  the  failure  to  deliver  was  on  the 
defendant  and  therefore  allowed  the  plaintif?  to  recover  the  amount 
originally  paid.  No  attempt  was  made  by  the  defendant  in  that 
case  to  show  what  was  a  reasonable  time  for  the  delivery  of  the 
foreign  moneys  or  what  was  the  value  of  the  same  at  any  time 
except  one  year  after  the  purchase,  so  that  it  was  not  possible  for 
the  Court  to  apply  the  general  rule  stated  by  it. 

In  a  very  recent  case  in  the  Municipal  Court  of  New  York,^* 
the  plaintiff  was  allowed  only  the  value  of  the  foreign  money  at 
the  time  of  trial  where  it  appeared  that  the  defendant  had  cabled 
to  its  foreign  corres'[X)ndent,  that  the  latter  had  written  to  the 
payee  that  she  should  call  for  the  money,  that  the  lettter  was  not 
returned  by  the  post  ofifice  although  never  received  by  the  payee 
and  that  the  money  was  never  paid  over.  The  case  throws  no  light 
on  the  general  question  because  the  cable  message  reached  and  a 
credit  in  favor  of  the  payee  was  actually  created  and  also  because 
the  agreement  between  the  parties  relieved  the  defendant  from  any 
responsibility  for  the  acts  of  correspondents  or  other  agencies. 

On  the  other  hand,  the  Appellate  Division  of  the  Supreme  Court 
has  stated  that  the  purchaser  could  recover  the  money  paid."  In 
that  case  a  wireless  transfer  on  Germany  was  purchased  a  few 
days  prior  to  our  entry  into  the  war  and  never  delivered  owing 
to  the  suspension  of  wireless  communication.  The  defendants 
claimed  a  special  agreement  as  to  the  disposition  of  the  marks  in 
case  of  non-delivery  of  the  wireless  transfer  and  obtained  a  verdict 
from  the  jury.  For  error  in  the  exclusion  of  evidence  offered  by 
the  plaintiff  to  rebut  this  agreement,  the  Court  reversed  the  judg- 
ment and  ordered  a  new  trial.  It  is,  therefore,  apparent  that  what 
was  said  as  to  the  plaintiff's  right  to  recover  the  money  paid  was  by 
way  of  dictum.  Moreover,  the  Court  ignored  the  construction  it 
had  previously  placed  on  wireless  transfers  in  the  Strohmeyer 
Case." 

'Oshinsky  v.  Taylor,  supra,  footnote  4. 

"Sommer  v.  Taylor  (1920)  1st  Dist.  Mun.  Ct.  N.  Y.,  per  Crane,  /. 
«  8966/1920. 

"Atlantic  Communication  Co.  v.  Zimmermann  (1918)  182  App.  Div. 
862,  170  N.  Y.  Supp.  275. 

"Strohmeyer  &  Arpc  Co.  v.  Guaranty  Trust  Co.,  supra,  footnote  4. 
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In  any  event,  the  purchaser  must  wait  a  reasonable  time  before 
he  can  rescind.  As  there  is  usually  no  time  specified  for  delivery, 
the  law  implies  a  reasonable  time  which  depends  upon  all  the 
circumstances.^^ 

In  an  action  for  negligence  the  proper  measure  of  damages 
should  be  the  value  of  the  foreign  money  at  the  time  delivery 
should  have  been  made.^* 

(2)  The  Draft  or  Check 

No  such  question  can  arise  in  connection  with  transfers  by 
check  or  draft.  The  seller  simply  draws  his  check  or  draft  on  his 
correspondent  in  the  appropriate  foreign  center  for  the  amount 
of  foreign  money  purchased  and  delivers  it — usually  in  duplicate — 
to  the  purchaser.  The  transmission  of  the  check  or  draft  devolves 
entirely  upon  the  purchaser.  Consequently  he  assumes  the  entire 
risk  in  case  of  the  check's  failure  to  reach  its  destination. 

In  a  recent  case,  the  question  arose  as  to  the  purchaser's 
measure  of  damages  upon  redelivery  of  a  draft  to  the  sellers  and 
its  cancellation.  The  trial  Court  based  its  judgment  upon  the 
market  value  at  the  time  the  action  was  commenced.  This  was 
held  to  be  error  as  the  purchaser  was  entitled  to  the  value  of  the 
foreign  money  at  the  time  the  transfer  of  credit  was  made  back 
to  the  seller.^^ 

(3)  The  Delegation  or  Money  Order 

Transfers  by  delegation  or  money  order,  while  the  same  in 
effect  as  transfers  by  check,  are  slightly  different  in  form.  Instead 
of  delivering  a  check  to  the  purchaser  the  seller  notifies  his  corre- 
spondent by  mail  to  make  a  transfer  to  a  designated  person.  This 
is  substantially  the  same  as  a  cable  transfer  except  that  the  mails 
are  used.  On  the  other  hand  the  transaction  is  also  the  same  as 
though  a  check  had  been  issued  endorsed  to  the  person  to  whom 

^'Oshinsky  v.  Taylor,  sxipra,  footnote  4. 

"See  Gross  v.  Mendel  (1916)  171  App.  Div.  237,  157  N.  Y.  Supp.  357, 
aff'd  without  opinion  (1919)  225  N.  Y.  633.  In  that  case,  a  draft  payable 
in  Germany  in  marks  was  refused  on  account  of  the  war.  In  the  suit 
brought  in  New  York,  the  plaintiff  was  awarded  damages  based  on  the 
value  of  the  marks  at  the  time  payment  should  have  been  made,  as  against 
the  defendant's  contention  that  only  the  value  of  the  marks  at  the  time  of 
the  trial  should  be  recovered. 

See  the  contrarv  result  recently  reached  in  England  in  Kirsch  &  Co.  v. 
Allen,  Harding  &  Co.  (1919)  36  T.  L.  R.  59,  122  L.  T.  159,  (1919)  Weekly 
Notes  301.  In  that  case,  damages  were  awarded  based  on  the  value  at 
the  time  judgment  was  rendered. 

"Gelfand  v.  State  Bank  (1918)  172  N.  Y.  Supp.  99. 
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payment  should  be  made  and  then  redelivered  by  the  purchaser 
to  the  seller  for  transmission.  In  other  words,  the  seller  accom- 
modates the  purchaser  by  arranging  for  the  payment  abroad. 

There  is  usually  no  undertaking  on  the  part  of  the  seller  to 
make  the  remittance  to  the  person  designated.  The  ordinary 
memorandum  used  describes  a  sale  of  the  foreign  money  and  an 
undertaking  merely  to  instruct  the  seller's  correspondent  to  make 
deliver)'.  It  is  submitted  that  there  is  here  no  basis  for  allowing 
the  customer  to  rescind.  The  time  element  which  seemed  to  carry 
so  much  weight  in  the  Atlantic  Communication  Co.  Case  is  entirely 
lacking.  Moreover,  there  is  every  reason  for  looking  at  the  trans- 
action as  complete  with  the  mailing  of  the  instructions  by  the  seller. 
It  has  accordingly  been  held  that  no  liability  can  be  imposed  upon 
the  seller  for  the  failure  of  his  instructions  to  reach  his  corre- 
spondent or  for  the  failure  of  the  correspondent  to  effect  payment 
and  the  seller  is  liable  only  for  the  value  of  the  foreign  money  at 
the  time  of  purchaser's  demand  for  repayment.^® 

(4)   The  Deposit  Account  or  Contract 

The  last  form — deposit  or  contract — is  the  transaction  which 
the  defendants  in  the  Atlantic  Communication  Co.  Case  claimed 
was  agreed  upon  in  the  event  that  the  wireless  failed  to  arrive. 
It  consists  of  the  creation  by  the  seller  of  an  account  on  his  books 
in  foreign  money  to  the  credit  of  the  purchaser,  subject  to  with- 
drawal by  the  purchaser  either  on  demand  or  on  some  specilicd 
prior  notice.  Interest  is  credited  in  the  foreign  money,  usually 
at  the  same  rate  as  is  allowed  the  seller  by  his  foreign  correspondent. 
The  rate  of  interest  is  always  higher  when  the  moneys  can  be 
withdrawn  only  upon  giving  prior  notice.  The  moneys  can  be 
withdrawn  in  any  one  of  the  other  forms — by  cable  transfer,  check 
or  delegation  but  not  in  currency.  The  money  can  also  be  resold 
to  the  original  seller. 

This  form  was  developed  in  order  to  facilitate  investment  in 
foreign  moneys.  The  low  rates,  arising  from  the  war.  especially 
for  marks  and  kronen,  tempted  many  persons  to  invest  in  the  hope 
of  making  a  speculative  profit  later.  Because  of  uncertain  condi- 
tions abroad  they  were  unwilling  to  -have  their  money  carried  in 
some  foreign  bank.  Therefore,  this  method  was  devised  making  it 
possible  to  purchase  foreign  moneys  and  have  them  held  here.  Of 
course  the  banker  charges  an  extra  rate  for  this  privilege  as  he 

"Fliker  v.  State  Bank,  supra,  footnote  8. 
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runs  the  risk  of  the  insolvency  of  his  foreign  correspondent  during 
the  time  that  these  contracts  are  outstanding. 

This  form  separates  the  two  essential  features  of  all  exchange 
transactions — the  sale  of  the  foreign  money  and  the  transfer  to 
the  foreign  country.  Therefore,  it  is  not  likely  to  lead  to  litigation. 
There  is  an  unreported  case"  in  which  the  purchaser  claimed  that 
he  was  entitled  to  the  foreign  money  in  currency  and  sued  to 
rescind  because  that  was  not  given  him.  The  Court  held,  however, 
that  the  agreement  related  to  exchange  and  not  to  currency  and 
therefore  gave  judgment  for  the  defendants. 

III.    Private  Bankers 

As  a  considerable  business  in  foreign  exchange  is  conducted 
by  small  bankers,  steamship  agencies  and  other  mediums  often 
having  no  direct  foreign  correspondents,  regulatory  legislation  has 
been  found  necessary  to  protect  the  public.  In  New  York,  such 
mediums  are  classified  as  private  bankers^^  and  are  required  to  file 
reports  and  deposit  security  with  the  Banking  Department. ^^ 

The  burden  of  proving  the  proper  transmission  of  the  money 
is  imposed  on  the  private  banker.  It  may,  however,  be  shifted  by 
the  presentation  of  an  affidavit  from  the  foreign  correspondent 
that  the  payment  was  made  or  of  an  affidavit  that  the  money  was 
transmitted  to  the  banker's  correspondent  with  a  receipt  from  the 
payee,^°  thus  obviating  the  necessity  of  issuing  a  commission. 

These  statutory  provisions  have  received  but  little  construction. 
Quite  obviously  it  was  held  that  a  Trust  Company  was  not  subject 
to  the  statutory  burden  of  proof  as  not  within  the  definition  of 
private  banker.-^  It  was  also  held  improper  to  award  judgment 
against  a  private  banker  where  he  was  unable  to  meet  the  burden 
of  proof  because  communications  had  been  interrupted  with  the 
country  to  which  the  money  was  to  be  transmitted.*" 

"Goldberg  v.  Zimmermann  (1919)  7th  Dist.  Mun.  Ct.  N.  Y.,  per  Genung, 
;.  if  2427/1919. 

'^Banking  Law,  §  2. 

"Banking  Law,  §§  150-172. 

"Banking  Law,  §  167. 

"Herzog  v.  Transatlantic  Trust  Co.  (1918)   172  N.  Y.  Supp.  394. 

"Rosenblatt  v.  Josephsohn  (1918)   172  N.  Y.  Supp.  719. 
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IV.   Conclusion 

While  the  authorities  in  the  field  are  very  meagre  the  funda- 
mental legal  principles  applicable  seem  to  be  clear  and  well  settled 
except  where  there  has  been  a  failure  to  deliver  a  cable  transfer. 
Whether  in  such  case  the  purchaser  should  be  entitled  to  recover 
the  money  paid,  or  the  value  of  the  foreign  money  at  the  time  the 
purchaser  demands  payment  back,  has  not  been  definitely  decided, 
but  it  is  submitted  that  the  last  rule  is  the  proper  one. 

Osmond  K.  Fraenkel 
New  York  City 


SOME  VEXATIOUS  QUESTIONS  RELATING 
TO  NATIONALITY 

The  war  has  occasioned  much  discussion  of  questions  growing 
out  of  the  conflict  of  municipal  laws  with  regard  to  nationality, 
a  subject  which  has  often  been  the  cause  of  international  compli- 
cations. Great  annoyance  has  been  experienced  by  the  belligerent 
governments  generally  in  dealing  with  persons  possessing  a  "dual 
nationality".  Conflicting  claims  to  the  allegiance  of  such  persons 
have  frequently  arisen  in  connection  with  steps  taken  by  these 
governments  to  recruit  their  man-power  at  home  and  abroad ;  and 
neutral  governments  have  been  concerned  over  requirements  of 
military  service  made  on  such  persons  whose  allegiance  they 
claimed.  The  war  has  also  served  to  emphasize  certain  serious 
questions  as  to  the  construction  of  the  Act  of  Congress  of  March  2, 
1907,^  which  was  enacted  with  a  view  to  clarifying  the  law  of  the 
Ignited  States  with  regard  to  citizenship. 

It  is  the  purpose  of  this  article  briefly  to  discuss  (1)  the  reasons 
underlying  the  annoying  difficulties  that  grow  out  of  conflicting 
municipal  laws  respecting  nationality,  wih  particular  reference  to 
certain  features  of  the  laws  of  the  United  States  bearing  on  such 
difficulties;  and  (2)  some  unfortunate  obscurities  in  the  existing 
law  of  this  country. 

I 

According  to  the  common  law,  place  of  birth  determines  nation- 
ality.^ Lord  Chief  Justice  Cockburn,  in  his  "Treatise  on  Nation- 
ality", states  the  rule  as  follows  ;■'' 

"By  the  Common  law  of  England,  every  person  born  within  the 
dominions  of  the  Crown,  no  matter  whether  of  English  or  of 
foreign  parents,  and,  in  the  latter  case,  whether  the  parents  were 
settled  or  merely  temporarily  sojourning,  in  the  country,  was  an 
English  subject;  save  only  the  children  of  foreign  ambassadors 
(who  were  excepted  because  their  fathers  carried  their  own  nation- 
ality with  them),  or  a  child  born  to  a  foreigner  during  the  hostile 
occupation  of  any  part  of  the  territories  of  England.  No  efi'ect 
appears  to  have  been  given  to  descent  as  a  source  of  nationality." 

'(1907)  34  Stat.  1228,  4  U.  S.  Comp.  Stat.  (1916)  §§  3958-64. 
'Calvin's  Case  (1608)   7  Coke  la.,  18. 
'(1869)    p.  7. 
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By  statute,  foreign-born  children  of  British  subjects  were  de- 
clared to  be  natural-born  subjects  of  the  Crown  :* 

"All  children  born  out  of  the  ligeance  of  the  Crown  of  England 
or  of  Great  Britain,  or  which  shall  hereafter  be  born  out  of  such 
ligeance,  whose  fathers  were  or  shall  be  natural-born  subjects  of 
the  Crown  of  England  or  of  Great  Britain,  at  the  time  of  the  birth 
of  such  children  respectively.  .  .  .  are  hereby  declared  to  be 
natural-born  subjects  of  the  Crown  of  Great  Britain  to  all  intents, 
constructions,  and  purposes  whatsoever." 

The  above  stated  common  law  and  statutory  principles  also 
underlie  the  British  law  of  nationality  which  went  into  effect  in 
1915. 

It  is  now  settled  that  the  law  of  the  United  States  relating  to 
nationality  is  substantially  the  same  as  that  of  Great  Britain. 
The  Fourteenth  Amendment  to  the  Constitution  is  declaratory  of 
the  common  law  doctrine,  as  stated  by  Mr.  Justice  Gray  in  United 
States  V.  Woiig  Kim  Ark,^  "of  citizenship  by  birth  within  the 
territory,  in  the  allegiance  and  under  the  protection  of  the  country, 
including  all  children  here  born  or  resident  aliens,  with  the  excep- 
tion of  qualifications  (as  old  as  the  rule  itself)  of  children  of 
foreign  sovereigns  or  their  ministers,  or  born  on  foreign  public 
ships,  or  of  enemies  within,  or  during  the  hostile  occupation  of  a 
part  of  our  territory,  and  with  the  single  additional  exception  of 
children  of  the  Indian  tribes  owing  allegiance  to  their  several 
tribes." 

The  Act  of  April  14.  1802,^  extended  citizenship  to  foreign- 
Lorn  children  of  American  citizens.  This  law  conferred  citizenship 
on  foreign-born  children  of  parents,  who  at  the  date  of  its  enact- 
ment were  or  had  been  citizens  of  the  United  States,  and  did 
not  include  foreign-born  children  of  persons  becoming  citizens 
since  that  date.'^ 

The  x-Xct  of  February  10.  1855,^  amplified  this  statute  so  as  to 
extend  citizenship  to  "persons  heretofore  born,  or  hereafter  to 

'St.  4  Geo.  2  (1730-1)  c.  21,  §  1. 

^■(1898)   169  U.  S.  649,  18  Sup.  Ct.  456. 

"2  Stat.  155,  5  U.  S.  Comp.  Stat.  (1916)  §  4367. 

'2  Kent.  Comm.  (14th  ed.  1896)  *52-53;  State  ex  rcl.  Phelps  v.  Jackson 
(1907)  79  Vt.  .504,  65  Atl.  657;  United  States  v.  Wong  Kim  Ark  (1898) 
169  U.  S.  469.  18  Sup.  Ct.  456.  But  see  Boyd  v.  State  ex  rel.  Thayer  (1892) 
143  U.  S.  135,  12  Sup.  Ct.  375.  in  which  Chief  Justice  F'uller  expressed  the 
view  that  "the  intention  was  that  the  Act  of  1802  should  have  a  prospective 
operation". 

'(1855)   10  Stat.  604,  4  U.  S.  Comp.  Stat.  (1916)  §  3948. 
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be  bom,  out  of  the  limits  and  jurisdiction  of  the  United  States, 
whose  fathers  were  or  shall  be  at  the  time  of  their  birth  citizens 
of  the  United  States." 

It  is  therefore  clearly  established  now  that  citizenship  in  the 
United  States  is,  fundamentally,  determined  by  place  of  birth  {jus 
soli)  as  distinguished  from  citizenship  through  descent  {jus 
sanguinis),  except  in  the  case  of  foreign-born  children  of  American 
citizens. 

In  a  communication  under  date  of  June  9,  1915,®  addressed  by 
Secretary  of  State  Lansing  to  Senator  Lodge  in  which  the  question 
of  dual  nationality  was  discussed,  Mr.  Lansing  said : 

"The  cases  of  persons  bom  in  the  United  States  of  alien  parents 
should  not  be  confused  with  the  cases  of  persons  born  abroad  who 
have  obtained  naturalization  as  citizens  of  this  country.  In  the 
former  cases  the  Department  recognizes  now,  as  it  always  has 
heretofore,  that  the  persons  concerned  are  bom  with  a  dual 
nationality.  In  the  latter  cases  the  Department  does  not  recognize 
the  existence  of  dual  nationality  in  view  of  the  fact  that  persons 
who  obtain  naturalization  as  citizens  of  this  country  are  required 
to  renounce  their  original  allegiance." 

As  pointed  out  by  Mr.  Lansing,  the  Department  of  State  has 
consistently  recognized  the  existence  of  dual  nationality  resulting 
from  a  conflict  between  the  jus  soli  and  jus  sanguinis.  Any  sug- 
gestion such  as  has  sometimes  been  made^°  that  no  dual  nationality 
should  be  recognized  in  cases  of  this  character  is  obviously  without 
any  foundation.  The  United  States  in  its  practice  in  relation  to 
this  question  clearly  cannot  dsregard  the  general  doctrine  of 
nationality  underlying  the  law  of  continental  Europe,  particularly 
since  the  principle  of  the  jus  sanguinis  is  apparently  in  a  measure 
incorporated  in  our  own  law.^^  Serious  international  difficulties 
infrequently  result  from  such  a  conflict  of  laws.  The  principles 
underlying  it  are  well  recognized  among  nations,  and  it  is  seldom 
that  there  is  any  fundamental  difference  of  opinion  in  respect  of 
their  application. 

The  fact  that  the  Government  of  the  United  States  has  in  the 
past  been  unable  to  obtain,  as  it  has  at  times  attempted  to  do,  the 
concurrence  of  other  nations  in  the  view  that  no  dual  status  can 
exist  in  the  case  of  a  person  who  becomes  naturalized  in  this 

'(Special  Supp.  1915)  9  American  Journal  of  International  Law  369, 
373. 

^'See,  for  example,  the  extract  from  Senator  Lodge's  letter  to  Secretary 
Lansing,  quoted  in  the  letter  of  Secretary  Lansing  above  referred  to. 

"See  (1802)  2  Stat.  155,  4  U.  S.  Comp.  Stat.  (1916)  §  3947. 


QUESTIONS  RELATING  TO  NATIONALITY      843 

country  is  evidently  the  cause  of  the  difficulties  that  have  not 
infrequently  arisen  between  our  Government  and  other  govern- 
ments with  regard  to  questions  of  nationality. 

Judicial  and  administrative  authorities  of  the  United  States 
have  not  infrequently  overlooked  the  fundamental  principle  that 
expatriation  from  the  legal  standpoint  is  a  domestic  affair,  gov- 
erned by  municipal  law  and  in  no  way  controlled  by  international 
law,  although  questions  in  connection  with  the  change  and  multi- 
plication of  nationality  are  often  the  cause  of  international  com- 
plications. It  seems  clear  that  at  the  present  time  nations  gen- 
erally, including  the  United  States,  do  not  in  their  practice  recog- 
nize the  doctrine  that  has  sometimes  been  advanced  that  a  person 
may  as  a  matter  of  natural  and  inherent  right  throw  off  his 
allegiance  without  the  consent  of  his  government.  It  can  probably 
be  correctly  said  that  there  are  few  subjects  respecting  which 
authorities  of  our  (^vernment  have  uttered  such  varying  and 
inconsistent  statements.  A  few  illustrations  will  suffice  to  make 
this  clear. 

Prior  to  any  legislative  declaration  on  the  subject  of  expatria- 
tion, American  courts  appear  to  have  expressed,  generally,  though 
not  uniformly,  the  view  that  the  United  States  inherited  the  English 
common  law  doctrine  that  a  person  cannot  by  his  own  act,  without 
the  consent  of  his  government,  throw  off  his  allegiance.  In  Shanks 
V.  Dupont,^^  Justice  Story  declared  the  general  doctrine  to  be  "that 
no  persons  can  by  any  act  of  their  own,  without  the  consent  of 
the  government,  cast  off  their  allegiance  and  become  aliens." 
Following  a  resume  of  decisions,  Chancellor  Kent,  in  his  Com- 
mentaries, says :" 

"From  this  historical  review  of  the  principal  discussions  in  the 
Federal  courts  on  this  interesting  subject  in  American  juris- 
prudence, the  better  opinion  would  seem  to  be,  that  a  citizen  cannot 
renounce  his  allegiance  to  the  United  States  without  the  per- 
mission of  the  Government,  to  be  declared  by  law ;  and  that,  as 
there  is  no  existing  legislative  regulation  on  the  case,  the  rule  of 
the  English  Common  Law  remains  unaltered." 

The  first  Secretary  of  State  to  announce  the  doctrine  that 
naturalization  in  the  United  States  not  only  imposes  on  a  person 
a  new  allegiance  but  also  absolves  him  from  all  the  obligations 
of  his  former  allegiance  appears  to  have  been  James  Buchanan. 

'•(28  U.  S.  1830)   3  Pet.  241. 
"(13th  ed.  1884)  Vol.  II,  p.  *49. 
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In  an  instruction  of  December  18,  1848.  to  George  Bancroft/* 
American  Minister  at  London,  regarding  the  duty  of  the  United 
States  in  protecting  American  citizens  naturalized  or  native,  Mr. 
Buchanan  said  :^' 

"Our  obligation  to  protect  these  classes  (naturalized  and  native 
American  citizens)  is  in  all  respects  equal.  We  can  recognize  no 
difference  between  the  one  and  the  other,  nor  can  we  permit  this 
to  be  done  by  any  foreign  government,  without  protesting  and 
remonstrating  against  it  in  the  strongest  terms.  The  subjects  of 
other  countries  who,  from  choice,  have  abandoned  their  native 
land,  and,  accepting  the  invitation  which  our  laws  present,  have 
emigrated  to  the  United  States  and  become  American  citizens,  are 
entitled  to  the  very  same  rights  and  privileges,  as  if  they  had  been 
born  in  the  country.  To  treat  them  in  a  different  manner  would 
be  a  violation  of  our  plighted  faith  as  well  as  of  our  solemn  duty." 

On  the  other  hand,  the  earlier  doctrine  was  later  reasserted  by 
Secretary  Webster  in  a  letter  under  date  of  June  15,  1852,  in  reply 
to  an  inquiry  as  to  whether  a  native  of  France  who  had  been 
naturalized  in  the  United  States  could  expect  protection  from  this 
Government  in  France,  when  proceeding  thither  with  an  American 
passport.     In  this  communication,  Mr.  Webster  said  :^® 

"If,  as  is  understood  to  be  the  fact,  the  Government  of  France 
does  not  acknowledge  the  right  of  natives  of  that  country  to 
renounce  their  allegiance,  it  may  lawfully  claim  their  services  when 
found  within  French  jurisdiction." 

As  further  instances  of  the  varying  views  of  the  executive 
officers  of  this  Government,  attention  may  be  called  to  opinions 
rendered  by  Attorneys  General  Caleb  Gushing  and  Jeremiah  S. 
Black. 

Mr.  Gushing,  in  an  opinion  given  by  him  in  1856  with  refer- 
ence to  a  question  propounded  by  the  Bavarian  Minister  at  Berlin 
regarding  the  law  of  the  United  States,  defined  expatriation  as  "a 
general  right,  subject  to  regulation  of  time  and  circumstances 
according  to  public  interests;  and  the  requisite  consent  of  the 
state  presumed  where  not  negatived  by  standing  prohibitions." 
Subject  to  "the  conditions  thus  indicated",  and  to  "such  others  as 
the  public  interest  might  seem  to  Congress  to  require  to  be  im- 
posed", it  seemed  to  him,  he  stated,  that  the  right  of  expatriation 

"An  interesting  article  by  Dr.  J.  B.  Moore  in  Harper's  Magazine. 
January  1905,  gives  a  historical  sketch  of  the  attitude  of  American  officials. 

"3  Moore,  Digest  of  International  Law   (1906)   566-567. 

"Moore,  op.  cit.  567. 
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existed  and  might  be  freely  exercised  by  citizens  of  the  United 
States." 

C)n  the  other  hand,  Judge  Black,  as  Attorney  General,  in  1859, 
in  an  opinion  given  to  President  Buchanan  regarding  the  arrest 
and  impressment  into  military  service  at  Hanover  of  Christian 
Ernst,  a  naturalized  American  citizen  of  German  origin  who  had 
returned  to  that  city,  advised  that  it  was  the  "natural  right  of  every 
free  person,  who  owes  no  debts  and  is  not  guilty  of  any  crime,  to 
leave  the  country  of  his  birth  in  good  faith  and  for  an  honest  pur- 
pose", and  to  throw  off  his  natural  allegiance  and  substitute  another 
for  it,  that  "natural  reason  and  justice,  writers  of  known  wisdom", 
and  "the  practice  of  civilized  nations"  were  all  opposed  to  the 
doctrine  of  perpetual  allegiance" ;  that  "expatriation  included  not 
only  emigration  out  of  one's  country,  but  naturalization  in  the 
country  adopted  as  a  future  residence" ;  that  if  Mr.  Ernst,  a  citizen 
of  the  United  States,  violated  the  law  of  Hanover  which  forliade 
him  to  transfer  his  allegiance  to  the  United  States,  the  laws  of 
the  two  countries  were  in  conflict,  and  "then  the  law  of  nations 
steps  in  to  decide  the  question  upon  principles  and  rules  of  its 
own."'* 

By  the  Act  of  July  27.  1868.'^  Congress  declared  that  "the 
right  of  expatriation  is  a  natural  and  inherent  right  of  all  people, 
indispensable  to  the  enjoyment  of  the  rights  of  life,  liberty,  and 
the  pursuit  of  happiness".  The  act  further  contains  provisions 
requiring  the  President  to  take  certain  steps  looking  to  the  release 
of  any  American  citizen  who  "has  been  unjustly  deprived  of  his 
liberty  by  or  under  the  authority  of  any  foregn  government". 

Irrespective  of  what  may  be  considered  to  be  the  intendment 
of  this  Act,  it  seems  clear  that  since  the  date  of  its  enactment  the 
legislative  department  of  the  Government  has  passed  legislation 
which  negatives  the  idea  of  any  inalienable  right  of  expatriation  on 
the  part  of  a  citizen  without  the  consent  of  his  government. 

In  connection  with  the  subject  of  such  legislation,  it  is  interest- 
ing and  pertinent  to  bear  in  mind  Attorney  General  Black's 
definition  of  the  right  of  expatriation.  His  statement  that  the 
law  of  nations  determines  by  rules  of  its  own  the  conflict  between 
national  laws  respecting  nationality  may  be  ascribed  to  a  failure 
to  distinguish  between  international  law  and  municipal  law.    How- 

"8  Op.  Atty.  Gen.  139,  162,  168. 

"9  Op.  Atty.  Gen.  356. 

"15  Stat.  223,  4  U.  S.  Comp.  Stat.  (1916)  §§  3955.  3957. 
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ever,  his  view  that  expatriation  includes  both  immigration  and 
naturalization  is  evidently  in  harmony  with  his  broad  definition  and 
appears  logical  and  correct. 

The  Act  of  March  2,  1907,  provides  that  "no  American  citizen 
shall  be  allowed  to  expatriate  himself  when  this  country  is  at 
war".  This  law  further  provides  that,  "when  any  naturalized 
citizen  shall  have  resided  for  two  years  in  the  foreign  state  from 
which  he  came,  or  for  five  years  in  any  other  foreign  state,  it 
shall  be  presumed  that  he  has  ceased  to  be  an  American  citizen, 
and  the  place  of  his  general  abode  shall  be  deemed  his  place  of 
residence  during  said  years".  And  unless  such  person  can  rebut 
this  presumption  under  rules  prescribed  by  the  Department  of 
State,  this  Government  ceases  to  extend  him  its  protection  abroad. 
Immigration  and  naturalization,  which  Attorney  General  Black 
said  are  included  in  expatriation  are  both,  as  domestic  questions, 
regulated  by  comprehensive  congressional  enactments. 

It  would  accordingly  seem  clear  that  an  unrestricted  right  of 
expatriation  is  not  recognized  under  the  laws  of  a  country  like  the 
United  States  which  deny  the  right  of  expatriation  during  times 
of  war;  which  do  not  confer  (as  it  has  sometimes  erroneously  been 
stated  they  do)  on  naturalized  citizens  all  the  rights  and  privi- 
leges enjoyed  by  natives,  eligibility  to  the  Presidency  for  instance 
being  limited  to  native  citizens,  and  the  right  to  protection  being 
withdrawn  from  naturalized  citizens  because  of  residence  in  a 
foreign  country  for  specified  periods;  and  which  extensively 
restrict  alien  immigration  and  naturalization. 

It  seems  pertinent  to  observe  with  reference  to  laws  of  this 
general  character,  and  with  particular  reference  to  those  relating 
to  the  loss  of  protection  of  the  United  States  resulting  from  resi- 
dence abroad,  that  it  may  be  well  for  this  Government  carefully 
to  consider  whether  such  legislation  should  not  be  regarded  as 
having  the  effect  of  imposing  substantial  limitations  on  it  with 
respect  to  representations  to  a  foreign  country  relative  to  the  treat- 
ment by  such  foreign  country  of  natives  thereof  who  may  return 
thereto  after  having  been  naturalized  in  the  United  States. 

Furthermore,  it  seems  pertinent  to  bear  in  mind  that  our  law 
is  probably  more  conducive  to  conflicts  of  nationality  than  are 
the  laws  of  other  countries.  This  observation  could  perhaps  be 
made  with  regard  to  the  law  of  this  country  solely  for  the  reason 
that  it  is  grounded  on  the  jus  soli.  The  fact  that  nationality  may 
also  be  acquired  by  the  combined  eflfect,  so  to  speak,  of  descent 
and  residence  appears  to  have  been  responsible  in  a  measure  for 
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some  international  difficulties.  If  an  American  citizen  obtains 
naturalization  under  the  laws  of  a  foreign  country  during  times 
of  war.  he  evidently  had  a  dual  nationality,  since  this  Govern- 
ment cannot  interfere  with  the  operation  of  the  laws  of  such 
foreign  country.  The  inconsistency  of  the  Government  of  the 
United  States  in  occasionally  insisting  that  persons  coming  to  our 
country  from  countries  which  place  restrictions  on  expatriation 
have  not  a  dual  nationality  when  they  obtain  citizenship  under  the 
laws  of  the  United  States  without  being  first  released  from  their 
original  allegiance  becomes  clear  in  the  light  of  our  own  restric- 
tion on  expatriation,  which  would  be  meaningless  unless  it  is 
construed  as  holding  a  person  to  his  allegiance  to  the  United 
States  irrespective  of  any  action  he  may  take  to  acquire  citizen- 
ship under  the  laws  of  another  country.  And  yet  the  United 
States  in  admitting  foreigners  to  citizenship  is  indifferent  to  the 
status  of  such  persons  under  the  laws  of  their  country  of  origin. 
Some  nations  do  not  admit  persons  to  naturalization  except  on 
proof  that  their  change  of  allegiance  is  permitted  by  the  govern- 
ments to  which  they  owe  allegiance.*"  Hall  suggests  that  easy 
requirements  for  naturalization  may  be  inconsistent  with  comity 
between  nations.    He  says  :^^ 

"In  the  meantime,  and  until  an  agreement  is  come  to  upon  the 
question  of  principle,  it  may  be  said  that  though  a  state  has  in 
strictness  full  right  to  admit  foreigners  to  membership,  and  to 
protect  them  as  members,  it  is  scarcely  consistent  with  the  comity 
which  ought  to  exist  between  nations  to  render  so  easy  the  acqui- 
sition of  a  national  character,  which  may  be  used  against  the 
mother  state,  as  to  make  the  state  admitting  the  foreigner  a  sort 
of  accomplice  in  an  avoidance  by  him  of  obligations  due  to  his 
original  country." 

As  observed  by  Cogordan,^^  the  idea  of  a  native  land,  which 
presupposes  fidelity  and  attachment,  is  incompatible  with  the  idea 
of  the  coexistence  of  several  nationalities  in  the  same  individual, 
but  in  practice  conflicts  of  nationality  are  often  inevitable  because 
of  the  peculiar  legal  situ?tion  of  an  individual  claimed  as  a  national 
by   two   countries.      Irrespective   of    what   might   be   termed   the 

""See  3  Moore,  op.  cit.  588. 

"International  Law  (5th  ed.  1904)  241. 

"L'idee  meme  de  patrie,  qui  suppose  la  fidelite  et  I'attachment,  est  incom- 
patible avcc  la  coexistence  de  plusieres  nationalites  chez  le  meme  individu. 
Mais,  en  pratique,  les  conflicts  positifs  de  nationalite,  ou  deux  pays  re- 
clament  le  meme  individu  comme  national,  sont  une  cause  frequente  de 
difticultcs  entre  les  £tats.  La  nationalite  au  point  de  vue  des  rapports 
internationaux  (2nd  ed.  1890)   15. 
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ethical  aspects  of  the  views  at  times  asserted  by  the  Government 
of  the  United  States  as  to  the  extent  to  which  recogriition  should 
be  given  by  one  government  of  the  status  conferred  by  another 
through  naturalization  of  foreigners,  the  difficulty  attending  any 
effort  on  the  part  of  this  Government  to  bring  about  the  acceptance 
by  other  governments  of  views  at  times  asserted  in  the  past  evi- 
dently is,  that,  as  has  been  pointed  out,  there  is  no  generally 
accepted  principle  of  the  law  of  nations  to  which,  in  international 
relations,  municipal  laws  with  respect  to  expatriation  must  yield. 
It  is  clear,  therefore,  that  a  situation  exists  in  which  there  is  an 
irreconcilable  conflict  between  the  laws  of  two  governments,  each 
of  which  laws  have  full  force  and  effect  in  the  respective  countries. 
Authorities  on  international  law  generally  have  in  an  explicit 
manner  recognized  this  situation.  Touching  this  point,  Mr.  Hannis 
Taylor  says  :^^ 

"As  every  state  is  equally  entitled  to  its  own  views  as  to  the 
nature  and  extent  of  the  right  of  expatriation,  and  as  no  general 
understanding  has  been  reached  on  the  subject,  no  one  state  can 
do  more  than  settle  the  question  for  itself  by  its  own  action,  and 
as  to  others  by  express  treaty  stipulations." 

Halleck  says:^* 

"Admitting,  then,  that  the  right  of  expatriation,  in  its  broadest 
and  most  comprehensive  sense,  is  recognised  as  a  maxim  of  inter- 
national law,  this  principle  must  be  subordinate  to  the  universally 
conceded  doctrine  of  the  same  law,  that  every  independent  State 
possesses  exclusive  sovereignty  within  its  own  territory,  that  its 
law  binds  all  persons  within  its  own  jurisdiction,  but  cannot  operate 
within  the  territory  of  another  power." 

Apart  from  the  reference  to  a  "maxim  of  international  law", 
this  assertion  could  seemingly  be  properly  interpreted  to  mean  that 
the  question  of  expatriation  through  naturalization  is  like  other 
questions  with  respect  to  nationality  governed  by  municipal  law. 

Oppenheim  says  }^ 

"Since  the  law  of  nations  does  not  comprise  any  rules  con- 
cerning naturalisation,  the  effect  of  naturalisation  uf)on  previous 
citizenship  is  exclusively  a  matter  of  Municipal  Law  of  the  States 
concerned.  Some  states,  as  Great  Britain,  have  legislated  that  one 
of  their  subjects  becoming  naturalised  abroad  loses  thereby  his 
previous  nationality ;  but  other  States,  as  Germany,  have  not  done 

•'International  Public  Law  (1901)  227. 

»*1  International  Law  (3rd  ed.  1893)  411. 

*1  International  Law  (2nd  ed.  1905)  §§  359-360. 
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this.  Furthermore,  some  states,  as  Great  Britain  again,  deny 
every  effect  to  the  naturahsation  granted  by  them  to  a  foreigner 
whilst  he  is  staying  on  the  territory  of  the  State  whose  subject 
he  was  previous  to  his  naturahsation,  unless  at  the  time  of  such 
naturalisation  he  was  no  longer  a  subject  of  such  State." 

Hall  says  :^^ 

"A  state  has  necessarily  the  right  in  virtue  of  its  territorial 
jurisdiction  of  conferring  such  privileges  as  it  may  choose  to 
grant  upon  foreigners  residing  within  it.  It  may  therefore  admit 
them  to  the  status  of  subjects  or  citizens.  But  it  is  evident  that 
the  effects  of  such  admission,  in  so  far  as  they  flow  from  territorial 
rights  of  a  state,  make  themselves  felt  only  within  the  state  terri- 
tory. (Outside  places  under  the  territorial  jurisdiction  of  the  state, 
they  can  only  hold  as  long  as  they  do  not  conflict  with  prior  rights 
on  the  part  of  another  state  to  the  allegiance  of  the  adopted  subject 
or  citizen.  A  state  which  has  granted  privileges  to  a  stranger 
cannot  insist  upon  his  enjoyment  of  them,  and  cannot  claim  the 
obedience  which  is  correlative  to  that  enjoyment,  outside  its  own 
jurisdiction  as  against  another  state,  after  the  latter  has  shown 
that  it  had  exclusive  rights  to  the  obedience  of  the  person  in 
question  at  the  moment  when  he  professed  to  contract  to  yield 
obedience  to  another  government." 

Hall  points  out  that  international  law  by  its  very  nature  is  not 
competent  to  prescribe  a  rule  regarding  the  rights  of  an  individual 
against  his  state.  As  "individuals  have  no  place  in  international 
law",  he  says,  rights  of  individuals  to  change  their  nationality, 
if  binding  on  states,  "must  be  so  through  the  possession  of  a 
right  by  the  individual  as  against  his  state  which  is  prior  to  and 
above  those  possessed  by  the  state  as  against  its  members",  and 
whether  or  not  such  a  right  exists,  "international  law  is  obviously 
not  competent  to  decide". ^^  But  it  is  evidently  not  Hall's  view 
that  international  law  by  its  nature  is  such  that  it  couM  not 
prescribe  a  generally  accepted  rule  with  regard  to  the  character 
2nd  extent  of  recognition  that  one  nation  should  give  to  the  status 
conferred  on  its  nationals  by  another  nation.  With  regard  to  the 
application  of  international  law  to  such  a  question  he  says:*' 

"International  law  must  either  maintain  the  principle  of  the 
permanence  of  original  ties  until  they  are  broken  with  the  consent 
of  the  state  to  which  a  person  belongs  who  desires  to  be  naturalized 
elsewhere,  or  must  recognize  that  the  force  of  this  principle  has 
been  destroyed  by  diversity  of  opinions  and  practice,  and  that 

"International  Law  (5th  ed.  1904)  215 
"Ibid.,  230. 
"Ibid.,  231. 
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each  state  is  free  to  act  as  may  seem  best  to  it.  There  can  be  no 
doubt  that  the  latter  view  is  more  in  harmony  with  the  facts  of 
practice  than  the  former." 

An  interesting  question  arises  as  to  the  status  in  a  third  country 
of  a  person  having  a  dual  nationality  as  a  result  of  a  conflict 
between  national  laws.  While  neither  of  the  two  countries  whose 
laws  conflict  can  claim  the  allegiance  of  such  a  person  as  against 
the  other,  both  may  presumably  be  entitled  to  extend  their  pro- 
tection to  him  in  a  third  country.  With  regard  to  the  rights  of 
two  such  governments  against  third  states,  Oppenheim  observes 
that  each  of  them  "appear  as  his  Sovereign",  and  that  "it  is  there- 
fore possible  that  each  of  them  can  exercise  its  right  of  protec- 
tion over  him  within  third  States".^^ 

A  more  difficult  phase  of  this  question,  one  of  a  practical 
nature,  concerns  the  attitude  of  a  third  country  towards  the  claims 
of  the  country  of  nativity  and  the  country  of  adoption.  The 
third  country,  in  the  absence  of  any  applicable  principles  of  law, 
will  doubtless  suit  its  convenience  as  to  its  dealings  with  such 
persons.^"  This  question,  which  perhaps  infrequently  arises  in 
times  of  peace,  has  been  one  of  considerable  interest  during  the 
war.  The  United  States  and  other  belligerent  nations  have  taken 
such  action  with  regard  to  the  status  of  these  persons  as  the 
national  safety  has  appeared  to  require,  and  restrictions  on  the 
activities  and  places  of  residence  of  these  persons  have  been  gov- 
erned by  that  rule.  So  far  as  the  United  States  is  concerned,  it 
evidently  could  not  logically  insist,  in  spite  of  any  importance  it 
may  attach  to  nationality  conferred  by  naturalization,  that  citizen- 
ship conferred  by  it  must  be  regarded  as  exclusively  determining 
such  a  person's  status  in  a  third  country.  It  has  really  shown,  by 
legislation  denying  certain  privileges  to  naturalized  persons  and 
by  legislation  revoking  under  certain  circumstances  all  privileges 
granted  to  them,  that  it  attaches  much  more  importance  to  nation- 
ality acquired  by  birth  than  to  nationality  acquired  through  natur- 
alization. 

The  Government  of  the  United  States  can,  without  illogically 
asserting  an  unqualified  right  of  expatriation  based  on  the  exist- 
ence of  some  supposed  principle  of  international  law  relating  to 
change  of  nationality,  continue  as  it  has  done  in  the  past,  through 
treaty  negotiations  and  otherwise,  to  bring  about  as  far  as  possible, 

"1  International  Law  (2nd  ed.  1905)  §  310. 
'"See  Ibid.  §  310 
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a  reciprocal  and  uniform  practice  in  respect  of  the  status  of 
immigrants  who  acquire  a  new  nationality.  By  adopting  this  con- 
sistent and  logical  course,  it  will  doubtless  accomplish  more  than 
it  has  in  the  past  looking  to  the  freedom  on  the  part  of  the  indi- 
vidual to  choose  a  new  nationality  and  to  be  released  from  his 
old  allegiance.  At  times  the  Department  of  State  has  evidently 
acted  in  harmony  with  such  a  policy,  as  shown  for  example  in 
its  attitude  in  discussing  some  years  ago  with  the  Government  of 
Guatemala  the  case  of  J.  Zenon  Posadas,"  in  whose  behalf  the 
Guatemalan  Government  had  refused  to  receive  any  representatives 
from  the  Government  of  the  United  States,  although  he  had 
resided  in  this  country  for  over  twenty  years  during  approximately 
half  of  which  period  he  had  been  a  naturalized  American  citizen. 
In  an  instruction  of  September  20,  1912,  to  the  American  Legation 
at  Guatemala  City,  the  Department,  after  pointing  out  that  the 
Guatemalan  Government's  position  seemed  inconsistent  with  cer- 
tain provisions  of  its  Law  of  Foreigners  of  1904.  which  appeared 
to  recognize  the  right  of  expatriation  through  naturalization  in 
another  country,  said : 

"As  the  Department  understands  it  from  the  note  of  the  Min- 
ister for  Foreign  Affairs,  the  position  of  the  Guatemalan  Govern- 
ment would  apparently,  for  all  practical  purposes,  deny  the  right 
of  expatriation  on  the  part  of  Guatemalan  citizens — a  position 
which  is  even  more  extreme  than  that  taken  by  these  govern- 
ments (in  some  of  which  the  Powers  have  found  it  necessary 
to  exercise  extraterritorial  rights)  which  deny  to  their  nationals 
the  right  to  throw  off  their  allegiance  without  the  consent  of  the 
government  and  accordingly  refuse  to  recognize  naturalization  ob- 
tained in  another  country  unless  such  consent  has  first  been 
obtained.     .     .     . 

"The  Department  feels  that  Mr.  J.  Zenon  Posadas,  who  eight 
years  ago  renounced  his  Guatemalan  allegiance  and  became  a  citizen 
of  this  country — an  act  apparently  not  only  not  in  violation  of 
the  law  of  Guatemala  but  recognized  by  such  law — has  grounds 
for  complaint  against  the  position  taken  by  the  Guatemalan  Gov- 
ernment to  the  effect  that  in  relation  to  his  business  affairs  in 
that  country  he  must  be  regarded  as  a  citizen  of  Guatemala  not 
entitled  to  the  assistance  of  this  Government  in  connection  with 
any  difficulties  he  may  have  with  the  Guatemalan  Government. 
The  Department  considers  that  this  position  of  the  Guatemalan 
Government,  if  insisted  on,  must  render  impracticable  the  solution 
of  important  questions  which  are  likely  continually  to  arise  from 
time  to  time  between  the  two  Governments." 


"See  For.  Rel.  1903,  p.  581,  et.  seq. 
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It  seems  possible  that  in  the  recently  concluded  Treaties  of  Peace 
a  precedent  may  be  found  that  may  be  of  some  value  in  further- 
ance of  a  uniform  policy  of  liberality  in  dealing  with  questions 
relating  to  the  loss  and  acquisition  of  nationality.  Article  278  of 
the  Treaty  with  Germany,  which,  with  the  sole  alteration  of  the 
name  of  another  country  substituted  for  Germany,  appears  in 
other  treaties,  reads  as  follows : 

"Germany  undertakes  to  recognize  any  new  nationality  which 
has  been  or  may  be  acquired  by  her  nationals  under  the  laws  of 
the  Allied  and  Associated  Pbwers  and  in  accordance  with  the 
decisions  of  the  competent  authorities  of  these  powers  pursuant 
to  naturalization  laws  or  under  treaty  stipulations,  and  to  regard 
such  persons  as  having,  in  consequence  of  the  acquisition  of  such 
new  nationality,  in  all  respects  severed  their  allegiance  to  their 
country  of  origin." 

The  obscurities  so  often  consequent  upon  the  difficulty  of  fram- 
ing stipulations  in  international  agreements  in  which  a  consider- 
able number  of  nations  participate  are  evident  to  a  slight  degree 
in  the  language  of  the  above  quoted  article.  However,  there  is  no 
doubt  as  to  its  meaning.  It  stipulates  a  unilateral  obligation  to 
recognize  new  nationality  acquired  under  naturalization  laws  or 
under  treaty  stipulations ;  and  the  obligation  in  explicit  terms 
eliminates  all  questions  of  dual  nationality  on  the  part  of  a  person 
who  acquires  a  new  nationality.  The  country  of  origin  of  such 
a  person  relinquishes  all  claim  to  his  allegiance. 

The  obligations  of  this  article  are  unilateral,  and  among  the 
numerous  nations  which  joined  in  imposing  the  article  on  enemy 
countries  are  several  whose  practice  does  not  conform  to  the 
principles  underlying  it.  However,  as  suggested  above,  it  seems 
possible  that  it  may  serve  as  a  precedent  for  some  action  in  the 
near  future  looking  to  the  establishment  through  international 
agreement  of  a  uniform,  liberal  practice  among  the  majority  of 
the  nations  of  the  world.  For  this  purpose  international  conven- 
tional stipulations  would  seem  desirable,  but  substantial  progress 
might  be  made  through  a  less  formal  procedure  in  the  nature 
of  international  agreement  with  regard  to  the  recommendation  of 
principles  for  incorporation  into  municipal  enactments.'-  Even 
though  a  general  adoption  of  such  sweeping  provisions  as  those 
found  in  the  Treaties  of  Peace  with  reference  to  the  status  of 

"See  Resolutions  adoptees  par  I'Institut  de  droit  international  en  seance 
du  Septembre  1896,  relativement  aux  conflicts  de  lois  en  matiere  de  nation- 
alite  (naturalization  et  expatriation)  (1896)  15  Annuaire  de  I'Institut 
de  Droit  International  270. 
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persons  who  acquire  a  new  nationality  might  not  be  practicable 
or  even  desirable,  there  would  appear  to  be  no  considerable 
obstacle  to  the  formulation  of  principles  of  a  reasonably  satis- 
factory policy.  Furthermore,  it  would  seem  not  improbable  that 
a  desirable  adjustment  of  the  less  serious  difficulties  resulting  from 
conflict  between  the  jus  soli  and  the  jus  sanguinis  might  be  found 
in  an  international  understanding  based  on  a  well-defined  recog- 
nition of  the  so-called  doctrine  of  election  of  nationality  or  on  a 
rule  with  respect  to  domicile. 

At  the  present  time,  practically  all  nations,  by  placing  restric- 
tions on  the  right  of  persons  to  expatriate  themselves,  deny  an 
unqualified  right  to  throw  ofif  allegiance  without  consent  of  their 
governments.  However,  through  modifications  of  their  laws  and 
through  treaties,  they  have  generally  tempered  the  doctrine  of 
perpetual  allegiance.  For  example,  England  in  1870  passed  an 
act"  abandoning  the  common  law  doctrine  of  perpetual  allegiance 
and  providing  that  a  British  subject,  on  becoming  naturalized  in 
a  foreign  state,  shall  lose  his  original  national  character.  And  the 
United  States  by  the  Act  of  March  2.  1907,  permitted  expatria- 
tion, although  it  restricted  it  to  times  of  peace.  It  would  seem 
important  that  the  Government  of  the  United  States,  with  a 
view  to  furthering  the  principles  so  frequently  professed  by  it, 
should  in  the  first  instance  carefully  consider  whether  modifica- 
tions of  its  own  municipal  laws  and  practice  might  not  materially 
contribute  to  the  desired  end. 

II 

Statutory  and  constitutional  provisions  embodying  the  law  'of 
citizenship  in  the  United  States  are  and  doubtless  must  be  of  such 
a  general  character  that  their  practical  application  not  infrequently 
involves  somewhat  troublesome  questions  of  interpretation.  How- 
ever, existing  statutes  are  such  that  it  would  evidently  be  possible 
as  it  would  be  highly  desirable  that  they  should  be  amplified  and 
rendered  more  certain. 

In  accordance  with  the  principle  of  election  of  nationality 
which  has  some  recognition  in  international  practice,  a  person 
possessing  a  dual  status  resulting  from  conflict  between  the  jus 
soli  and  the  jus  sanguinis  may  on  reaching  his  majority  or  within 
a  reasonable  time  thereafter   make   an   election   of   nationality." 

^St.  33  &  34  Vict.  (1870)  c.  14. 

"See  Van  Dyne,  Citizenship  (1904)  25. 
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The  legislation  of  the  United  States  seems  incomplete,  or  prob- 
ably it  may  be  said  inconsistent,  in  dealing  with  this  subject  of 
election,  in  that  it  contains  only  provisions  in  respect  of  the  choice 
of  American  nationality  on  the  part  of  a  person  born  of  American 
parents  abroad.  The  principle  of  election  appears  to  be  recog- 
nized in  a  measure  in  Section  6  of  the  Act  of  March  2,  1907,  which 
reads  as  follows : 

"That  all  children  born  outside  the  limits  of  the  United  States 
who  are  citizens  thereof  in  accordance  with  the  provisions  of 
section  nineteen  hundred  and  ninety-three  of  the  Revised  Statutes 
of  the  United  States  and  who  continue  to  reside  outside  the 
United  States  shall,  in  order  to  receive  the  protection  of  this 
Government,  be  required  upon  reaching  the  age  of  eighteen  years 
to  record  at  an  American  consulate  their  intention  to  become  resi- 
dents and  remain  citizens  of  the  United  States  and  shall  be  further 
required  to  take  the  oath  of  allegiance  to  the  United  States  upon 
attaining  their  majority." 

On  the  other  hand  our  law  apparently  contains  no  recognition 
of  an  election  of  the  nationality  of  another  country  acquired  by 
descent  which  a  person  such  as  is  referred  to  in  the  above  quoted 
provision  might  make.  During  the  war,  American  military  authori- 
ties held  for  military  service  as  American  citizens  persons  bom 
in  the  United  States  re,G:ardless  of  the  fact  that  it  might  be  clear  that 
such  persons  possessed  nationality  of  another  country  and  re- 
gardless of  strong  evidence  indicating  that  an  election  had  been 
made  of  the  nationality  of  such  country. 

A  precise  definition  of  the  scope  of  the  provision  of  the  Act 
of  March  2,  1907,  with  regard  to  the  restriction  on  expatriation 
during  times  of  war  would  have  been  desirable.  Evidently  there 
can  be  no  doubt  that  this  provision  should  be  construed  to  apply 
to  persons  who  obtain  naturalization  under  the  naturalization  laws 
of  another  country.  There  seems  somewhat  less  certainty  as  to 
its  application  to  a  person  who  takes  an  oath  of  allegiance  to  a 
foreign  country,  or  to  a  woman  who  marries  a  foreigner,  or  to  a 
naturalized  citizen  residing  abroad  for  a  protracted  period. 

In  the  so-called  "Citizenship  Report"  submitted  by  a  board  of 
three  members  to  the  Department  of  State  under  date  of  December 
15,  1906,'"  which  furnished  the  basis  of  the  Act  of  March  2,  1907, 
under  the  heading  "Expatriation",  it  is  recommended  that  the 
law  asserting  the  right  of  expatriation  (Section  1999  of  the  Re- 
vised Statutes)  should  be  supplemented  by  an  act  declaring  that 

"H.  Doc.  326,  59th  Cong.  2nd  Sess.  p.  2i. 
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expatriation  of  an  American  citizen  may  be  assumed  under  the 
following  conditions : 

First.  When  he  obtains  naturalization  in  a  foreign  state. 

Second.  When  he  engages  in  the  serv-ice  of  a  foreign  govern- 
ment and  such  service  involves  his  taking  an  oath  of  allegiance 
to  such  government. 

Third.  When  he  becomes  domiciled  in  a  foreign  state,  and 
such  domicile  may  be  assumed  when  he  shall  have  resided  in  a 
foreign  state  for  five  years  without  intent  to  return  to  the  United 
States ;  but  an  .\merican  citizen  residing  in  a  foreign  country  may 
overcome  the  presumption  of  expatriation  by  competent  evidence 
produced  to  a  diplomatic  or  consular  officer  of  the  United  States 
under  such  rules  and  regulations  as  the  President  shall  prescribe. 

Fourth.  Any  person  who  shall  have  accomplished  expatriation 
in  the  manner  set  forth  in  the  preceding  paragraphs  shall,  in  order 
to  re-acquire  American  citizenship,  be  required  to  comply  with 
the  laws  applicable  to  the  naturalization  of  aliens. 

Fifth.  The  exercise  of  the  right  of  an  American  citizen  to 
expatriate  himself  shall  only  be  permitted  or  recognized  in  time 
of  peace. 

It  accordingly  appears  that  the  Board  enumerated  three  kinds 
of  acts  by  which  expatriation  might  be  accomplished,  and  that  it 
may  be  inferred  that  any  i)rohibition  on  expatriation  must  be 
regarded  as  applicable  to  the  acts  specified  by  the  Board  and 
subsequently  substantially  incorporated  into  law.  It  consequently 
seems  reasonable  to  consider  it  to  have  been  the  purpose  of  Con- 
gress to  hold  all  American  citizens  to  their  allegiance  during  times 
of  war  and  to  suspend  the  operation  of  statutory  provisions 
respecting  the  loss  of  citizenship  in  any  form  whatever.^"  In 
this  situation,  an  American  citizen  can  be  required  to  perform  the 
duties  of  citizenship  and  be  held  to  responsibility  for  any  acts 
mconsistent  with  his  loyalty  to  the  Government  of  the  United 
States.  The  construction  of  the  law  with  regard  to  the  status  of 
persons  residing  abroad  during  times  of  war  is  obviously  a  question 
of  much  import.  The  right  of  such  persons  to  the  protection  of 
this  Government  will  in  many  instances  depend  upon  whether  or 
not  the  operation  of  statutory  provisions  with  regard  to  expatria- 
tion has  been  suspended. 

"The  statutory-  provision  that  no  person  shall  be  allowed  to  expatriate 
himself  in  time  of  war  appears  unfortunately  to  be  at  variance  with  stipu- 
lations found  generally  in  the  Naturalization  Treaties  of  the  United 
States  which  obligate  this  Government  without  any  reservation  to  treat  as 
nationals  of  other  countries  American  citizens  who  become  naturalized 
under  the  laws  of  such  countries. 
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At  the  outbreak  of  the  war  in  Europe,  a  considerable  number 
of  American  citizens  enhsted  in  the  British  and  the  French  armies. 
It  has  been  judicially  held  that  anyone  taking  the  oath  required  by 
the  British  Government  for  enlistment  expatriates  himself  under 
the  law  of  the  United  States. ^^  Congress  evidently  took  that 
view,  when  it  enacted  legislation  permitting  persons  who  might 
be  deemed  to  have  expatriated  themselves  by  taking  such  an  oath 
to  acquire  American  citizenship  by  complying  with  certain  formali- 
ties. It  is  not  specified  in  this  legislation  whether  persons  who 
once  more  acquire  American  citizenship  thereunder  shall  be 
regarded  as  naturalized  or  as  native  citizens  under  the  general 
classification  of  citizens  in  the  United  States.  If  such  persons 
are  to  be  regarded  as  naturalized  citizens,  they  presumably  come 
within  the  scope  of  the  provisions  of  the  Law  of  1907  with 
regard  to  expatriation  by  residence  abroad.  The  question  of 
interpretation  should  probably  be  considered  as  settled  by  the 
latest  act  of  Congress  relative  to  repatriation.  By  the  Act  of 
October  5,  1917,^^  a  person  who  might  be  deemed  to  have  lost  his 
citizenship  by  taking  an  oath  of  allegiance  to  a  foreign  govern- 
ment was  enabled  to  "resume  and  acquire  the  character  and  privi- 
leges of  a  citizen  of  the  United  States".  The  subsequent  Act  of 
May  9,  1918,'®  provided  that  such  a  person  might  "resume  his 
citizpnship",  A  reasonable  construction  of  this  provision  evidently 
is  that  a  person  by  complying  with  the  requirements  thereof  is 
restored  to  precisely  his  original  status. 

The  status  of  married  women  under  our  law  appears  to  involve 
some  unfortunate  questions  of  doubtful  interpretation. 

It  can  probably  be  stated  to  be  a  general  principle  of  our  law 
that  the  nationality  of  the  wife  follows  that  of  the  husband." 
However,  -.t  seems  a  very  doubtful  question  whether  the  idemitv 
of  a  woman  is  so  merged  in  that  of  her  husband  thar  when  the 
presumption  of  expatriation  arises  against  him  under  the  Act  of 
March  2,  1907,  it  arises  also  against  her.  A  woman  who  acquires 
American  citizenship  through  naturalization  probably  loses  the 
right  to  protection  whenever  it  is  lost  by  her  husband.  And  yet 
there  may  be  some  doubt  on  that  point  in  the  case  of  a  woman 
who   has   resided   in   the   United    States   while  the  husband   has 

"Ex  parte  Griffin  (D.  C.  1916)  237  Fed.  445. 

^(1917)  40  Stat.  34a 

-(1918)  40  Stat.  545,  1  U.  S.  Comp.  Stat.  1  (Supp.  1919)  §  4352  (12). 

''(1907)  34  Stat.  1228,  4  U.  S.  Comp.  Stat.  §  3960;  see  R.  S.  §  1994. 
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resided  abroad  during  a  period  which  raised  the  presumption  of 
expatriation  against  him.  It  seems  a  somewhat  different  question 
whether  a  presumption  of  expatriation  runs  against  a  married 
woman  of  American  birth  whose  husband  is  a  naturahzed  Ameri- 
can and  as  such  is  subject  to  the  provisions  of  the  Act  of  March 
2,  1907,  relating  to  expatriation.  It  is  doubtful  that  the  identity 
of  such  a  woman  should  be  considered  to  be  merged  in  that  of  her 
husband,  so  that  when  a  presumption  of  expatriation  arises  against 
him,  it  is  also  applicable  to  her.  The  better  view  would  seem  to 
be  that,  while  Congress  has  provided  that  an  American  woman 
who  marries  a  foreigner  shall  lose  her  citizenship,  it  has  not  pro- 
vided that  protection  shall  be  withdrawn  from  an  American-born 
woman  married  to  a  naturalized  American  citizen  against  whom 
the  presumption  has  arisen  as  a  result  of  residence  in  a  foreign 
country.  It  seems  pertinent  to  observe  touching  this  question 
that  the  provisions  of  the  Act  of  March  2,  1907,  with  regard  to 
expatriation  by  residence  abroad  were  evidently  deliberately 
framed  to  deal  solely  with  foreign  born  persons  who  become 
naturalized  in  the  United  States. 

The  wife  of  a  man  who  expatriated  himself  by  taking  an  oath 
(if  allegiance  to  a  foreign  country  would  evidently  be  deprived  of 
all  nationality  if  her  identity  so  far  as  concerns  her  nationality  is 
completely  merged  in  the  identity  of  her  husband,  unless  he  should 
acquire  nationality  under  the  laws  of  the  foreign  country  by  taking 
sn  oath  of  allegiance  to  it.  It  seems  possible  that  such  a  peculiar 
situation  results   from  the  existing  law. 

Although  the  law  provides  that  an  American  woman  who 
marries  an  alien  shall  take  the  nationality  of  her  husband.*^  if  she 
marries  an  aHen  when  the  United  States  is  at  war,  she  presum- 
ably remains  an  American  citizen  under  the  law  of  the  United 
States,  notwithstanding  that  under  the  law  of  a  foreign  country 
she  may  take  the  nationality  of  her  husband.  Our  law,  therefore, 
appears  to  have  the  effect,  as  has  before  been  pointed  out,  of  giving 
her  an  unfortunate  dual  status.  Possibly  the  view  might  be  taken 
that  on  the  conclusion  of  peace  her  American  citizenship  is  lost. 

The  status  under  the  law  of  the  United  States  of  a  woman 
possessing  enemy  nationality  who  marries  an  American  citizen 
seems  very  doubtful  in  view  of  the  provisions  of  Section  1994  of 
the  Revised  Statutes,  that  a  foreigner  marrying  an  American 
takes   the  nationality   of  her  husband   only   in   case   she   "might 


'(March  2,  1907)  34  Stat.  1228;  4  U.  S.  Comp.  Stat.   (1916)  §  3960. 
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herself  be  lawfully  naturalized".  Section  2171  of  the  Revised 
Statutes,  which  has  been  repealed  by  statutory  provisions  of 
similar  purport,*^  provided  that :  "No  alien  who  is  a  native  citizen 
or  subject,  or  a  denizen  of  any  country.  State,  or  sovereignty  with 
which  the  United  States  is  at  war  shall  be  admitted  to  become  a 
citizen  of  the  United  States."  Section  2169  of  the  Revised  Statutes 
restricts  naturalization  to  "aliens  being  free  white  persons",  and  to 
"aliens  of  African  nativity  and  to  persons  of  African  descent". 
Whether  the  limitation  provided  for  by  Section  1994  of  the 
Revised  Statutes  should  be  construed  as  having  reference  solely 
to  women  not  included  within  the  classes  of  persons  who  can 
become  naturalized  by  virtue  of  Section  2169  of  the  Revised 
Statutes,  or  as  being  applicable  also  to  women  of  enemy  nationality 
is  a  question  apparently  not  settled  by  judicial  decisions.  The 
latter  alternative  appears  to  be  the  better  view.  However,  such  a 
construction  would  seem  to  result  in  leaving  the  alien  woman  with 
no  nationality,  since  in  all  probability  she  would  through  marriage 
lose  her  nationality  under  the  law  of  the  enemy  state.  Possibly 
the  view  might  be  taken  that  on  the  conclusion  of  peace  the  woman 
rutomatically,  so  to  speak,  acquires  the  nationality  of  her  husband. 
The  question  is  one  of  interest  in  connection  with  the  considerable 
number  of  marriages  contracted  by  American  soldiers  in  occupied 
territory  in  Germany. 

The  status  of  minors  who  become  naturalized  through  the 
naturalization  of  parents  involves  a  doubtful  question  of  much 
concern  to  authorities  who  have  to  deal  with  questions  of  citizen- 
ship. In  a  case  in  which  the  parents  reside  abroad  for  a  sufficient 
period  of  time  so  that  the  presumption  of  expatriation  runs 
against  them,  it  would  seem  a  logical  view  that  the  children  will 
also  become  expatriated  on  the  theory  that  the  child  while  a 
minor  should  have  the  same  status  as  that  of  the  parent.  While 
this  construction  probably  offers  the  best  practicable  solution  of 
the  question,  it  would  appear  to  involve  some  inconsistency  ap- 
plied to  the  case  of  a  child  who  remains  in  the  United  States  while 
the  parents  reside  abroad  and  become  expatriated. 

Probably  the  most  serious  question  of  doubtful  construction 
cf  the  law,  which  can  scarcely  be  said  to  have  been  settled  satis- 
factorily by  judicial  decision,  is  the  precise  meaning  of  the  pro- 
visions of  the  law  with  regard  to  expatriation  by  residence  abroad. 
Attorney  General  Wickersham  in  an  opinion  rendered  on  Decem- 

**(May  9,  1918)  40  Stat.  545,  1  U.  S.  Comp.  Stat.  (Supp.  1919)  §  4352 
(11). 


QUESTIONS  RELATING  TO  NATIONALITY      859 

ber  1,  1910,*''  expressed  the  view  that  the  Act  of  March  2,  1907, 
was  limited  to  naturalized  citizens  while  residing  in  foreign  coun- 
tries beyond  the  period  stated  in  the  Act,  the  object  thereof  being 
to  relieve  the  Government  from  the  obligation  to  protect  such 
citizens  after  residence  abroad  of  a  sufficient  time  to  raise  the 
presumption  that  they  do  not  intend  to  return  to  the  United 
States,  and  that  the  Act  did  not  apply  to  citizens  who  return  to 
the  United  States,  as  the  act  of  returning  rebuts  the  presumption 
of  non-citizenship. 

However,  on  March  31,  1916,  a  decision  **  was  rendered  by 
Judge  Hough  of  the  EHstrict  Court  of  the  United  States  for  the 
Southern  District  of  New  York  in  which  the  Act  of  March  2, 
1907,  is  given  a  construction  at  variance  with  that  put  upon  it  by 
Attorney  General  Wickersham. 

A  person  named  Anderson  came  to  the  United  States  from 
Sweden  in  1891,  was  naturalized  in  1905,  and  in  the  year  following 
returned  to  Sweden,  where  he  remained  continually  until  1915, 
when  he  again  returned  to  this  country.  On  arrival  in  New  York 
the  immigration  authorities  found  him  insane  and  nearly  penniless. 
He.  having  been  held  as  an  alien  within  the  prohibited  classes,  and 
ordered  deported  by  the  Secretary  of  Labor,  a  writ  of  habeas 
corpus  was  taken  out  in  his  behalf.  The  court  discharged  the 
writ  and  remanded  the  relator. 

Judge  Hough  in  his  opinion  referred  to  the  conclusions  reached 
by  Attorney  General  Wickersham  in  the  opinion  above  referred 
to,  to  the  effect  that  the  presumption  of  expatriation  raised  by  the 
Act  of  March  2,  1907,  was  created  to  relieve  the  Department  of 
State  from  protecting  naturalized  citizens  abroad  "when  the  con- 
ditions are  apparently  such  as  to  indicate  that  they  have  no  bona 
fide  intention  to  return  and  reside  in  the  United  States"  and  that, 
therefore,  when  "a.  citizen  returns  to  the  United  States,  and  the 
necessity  for  such  protection  exists,  it  is  fair  to  assume  that  with 
the  cessation  of  the  necessity  the  presumption  created  by  the  act 
also  ceases".  Judge  Hough  said  that  there  is  no  such  limitation 
in  the  Act  itself  and  no  obscurity  in  the  language  of  the  section 
in  question ;  and  in  accordance  with  his  construction  of  the  law 
he  expressed  his  conclusions  regarding  the  case  at  bar  as  follows : 

"It  follows  that  by  force  of  the  statute  Anderson  lately  pre- 
sented himself  at  the  door  of  this  country  with  a  statutory  pre- 
sumption against  him  that  he  had  ceased  to  be  an  American  citizen 
by  reason  of  his  long-continued  residence  in  the  land  of  his  birth. 

*»28  Op.  Atty.  Gen.  504. 

**United  States  ex  rel.  Anderson  v.  Howe  (D.  C.  1916)  231  Fed.  546,  549. 
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"I  think  this  is  a  rebuttable  presumption,  but  am  clearly  of 
opinion  that  there  is  nothing  in  the  evidence  to  sustain  the  rebutter. 
It  follows  that  Anderson  is  an  alien,  and  as  such  plainly  to  be 
excluded  upon  the  facts  duly  found  and  shown  in  the  return  to 
the  writ." 

This  decision  though  explicit  in  some  respects  leaves  uncertain 
so  far  as  concerns  judicial  construction  of  the  act  the  status  of  a 
great  number  of  persons  in  that  it  did  not  definitely  pass  upon  the 
question  of  whether  a  person  on  his  return  to  the  United  States 
can  rebut  the  presumption  of  expatriation.  And  of  course  it 
would  be  highly  desirable  to  have  a  comprehensive  construction 
of  the  law  by  the  court  of  last  resort  clarifying  the  following 
points:  (1)  whether  a  person  against  whom  the  presumption  of 
expatriation  has  arisen  which  he  has  tried  and  failed  to  rebut  in  a 
foreign  country  should  after  his  return  to  the  United  States  be 
regarded  as  having  lost  his  American  citizenship;  (2)  whether  if 
such  is  the  case  he  can  regain  citizenship  and  if  so  under  what 
procedure;  (3)  whether  in  case  he  has  not  attempted  while  abroad 
to  rebut  the  presumption  he  should  be  given  an  opportunity  to  do 
so  before  being  excluded  as  an  alien  if  he  comes  within  a  pro- 
hibited class ;  and  (4)  whether  the  American  citizenship  of  a 
naturalized  person  residing  in  the  United  States  is  subject  to 
challenge  at  any  time  because  of  some  past  residence  abroad  for 
a  sufficient  length  of  time  to  raise  a  presumption  of  expatriation 
which  no  effort  was  ever  made  to  rebut,  and  if  such  is  the  case, 
v;hether  such  a  person  is  entitled  to  some  kind  of  an  opportunity 
to  rebut  the  presumption,  in  case  for  example  his  right  ro  vote 
or  his  right  to  obtain  a  passport  should  be  questioned.  The 
recommendation  in  the  report  of  the  Citizenship  Board  on  the 
first  point  above  mentioned  was  explicir.  It  is  unfortunate  that 
the  law  should  not  have  been  framed  in  equally  clear  terms. 

The  question  strongly  suggests  itself  whether  there  is  not 
considerable  inconsistency  in  the  laws  of  a  country,  which  has 
emphatically  professed  to  value  and  to  dignify  citizenship  acquired 
through  naturalization  but  which  has,  nevertheless,  by  statutory 
enactments  created  a  series  of  presumptions  to  nulHfy  such 
citizenship  when  a  naturalized  citizen  resides  abroad  for  a  certain 
period  of  time.  Laws  of  this  character  may  be  of  much  con- 
venience to  authorities  vested  with  their  administration.  And 
they  may  appear  to  have  considerable  justification  in  view  of  the 
large  number  of  persons  who  become  naturalized  in  the  United 
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States,  not  a  few  of  whom  return  to  the  country  of  their  origin 
and  after  their  return  have  no  serious  intention  of  fulfilling  the 
obligations  of  American  citizenship.  It  should  be  borne  in  mind, 
however,  that  the  character  and  extent  of  the  protection  to  be 
given  to  such  persons,  in  the  light  of  the  facts  of  any  given  case, 
lies  in  a  measure  in  the  discretion  of  the  executive  department 
of  the  Government.*'^  It  would  seem  more  consistent  with  the 
dignity  of  American  citizenship  that  a  sound  discretion  should 
be  exercised  in  such  matters  at  the  cost  of  some  greater  effort 
and  inconvenience  than  that  the  rights  of  American  citizenship 
should  in  a  large  measure  be  determined  in  accordance  with  cer- 
tain simple  arithmetical  rules.  The  existence  in  the  United  States 
of  two  classes  of  citizenship,  with  pronounced  distinctions,  seems 
decidedly  obnoxious  to  the  principles  of  Americanism.  In  any 
event  it  seems  obvious  that  our  statutory  provisions  relative  to 
expatriation  by  residence  abroad  should,  for  several  reasons  re- 
lating to  the  practicable  application  of  the  law,  as  well  as  to  the 
fundamental  principles  of  citizenship,  at  most  be  no  more  drastic 
than  they  were  construed  to  be  by  Attorney  General  Wickersham ; 
that  is,  they  should  go  no  further  than  to  deprive  persons  of 
protection  while  residing  abroad  and  should  not  entirely  nullify 
their  citizenship.  Furthermore,  it  would  seem  that  any  statutes 
of  this  character  should  be  applicable  to  native  and  naturalized 
citizens  alike.*®  It  is  interesting  to  observe  with  regard  to  this 
subject  that  one  of  the  purposes  of  the  British  law  of  nationality 
which  became  effective  in  1915  apparently  was  to  assure  natural- 
ized subjects  the  same  legal  status  as  that  of  natives.  As  a  pre- 
liminary step  toward  enhancing  the  value  of  American  citizenship 
obtained  through  naturalization  it  may  be  that  a  restriction  of 
the  privilege  of  acquiring  naturalization  would  be  desirable. 

Fred  K.  Nielsen 
Washington,  D.  C. 

"3  Moore,  op.  cit.   757-789. 

"Legislation  which  might  have  the  effect  of  depriving  native  citizens 
of  protection  abroad  but  not  of  citizenship  could  evidently  raise  no 
question  as  to  the  right  of  Congress  under  the  Constituton  to  deprive 
such  persons  of  constitutional  rights  of  citizenship.  But  even  the  right 
of  Congress  to  deprive  natives  of  citizenship  appears  to  be  assumed  in 
existing  legslation.  The  Act  of  March  2,  1907,  provides  that  any  American 
citizen  shall  be  deemed  to  have  expatriated  himself  when  he  shall  be 
naturalized  in  a  foreign  country  or  when  he  has  taken  an  oath  of  allegiance 
to  a  foreign  state.  It  further  provides  that  any  American  woman  who 
marries  a  foreigner  shall  take  the  nationality  of  her  husband.  The  power 
of  Congress  to  enact  this  provision  was  sustained  in  Makenzie  v.  Hare 
(1915)  239  U.  S.  299,  36  Sup.  Ct.  106. 
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WILL    OR    NO    WILL?      THE    EFFECT    OF 

FRAUD  AND  UNDUE  INFLUENCE  ON 

TESTAMENTARY  INSTRUMENTS 

I 

That  a  will  obtained  by  fraud  or  undue  influence  is  invalid  is 
settled  law.  In  what  does  fraud  or  undue  influence  consist?  The 
answer  to  this  question  calls  for  careful  consideration  and  analysis, 
for  the  terms  fraud  and  undue  influence  are  only  vaguely  sug- 
gestive of  their  constitutive  facts.  Again,  what  is  the  effect  of 
fraud  or  undue  influence  upon  the  status  of  a  testamentary  dis- 
position ?  Do  they  render  it  voidable  or  void  ?  Do  they  constitute 
negative  or  affirmative  defences  to  a  contested  will?  These  are 
the  questions  which  it  is  proposed  to  consider. 

II 

Fraud  and  undue  influence  affect  transactions  inter  vivos  as 
well  as  wills.  Let  us  first  examine  the  nature  of  fraud  and  the 
nature  of  undue  influence,  and  the  effect  of  each  upon  written 
instruments.  We  will  then  consider  whether  there  is  any  differ- 
ence between  their  effect  on  non-testamentary  instruments  and 
their  effect  upon  wills. 

Beginning  with  fraud :  We  may  distinguish  the  following  types 
of  fraud  which  may  effect  the  validity  of  a  written  instrument: 

(1)  Fraud  by  which  the  maker  of  an  instrument  is  deceived 
as  to  the  nature  or  contents  of  the  instrument  which  he  is  signing, 
usually  called  fraud  going  to  the  factum.^ 

(2)  Fraud  by  which  the  maker  of  an  instrument  is  induced  by 
some  form  of  deceit  to  execute  an  instrument  of  whose  nature 
and  contents  he  is  fully  aware.  This  form  of  fraud  is  termed 
"fraud  in  the  inducement".^ 

(3)  Fraud  where  there  is  deceit  neither  in  the  factum  nor  in 
the  inducement,  but  where  some  injury  or  injustice  results  from 

*The  term  "factum",  generally  applied  to  sealed  instruments,  has  by 
extension  been  applied  to  wills  and  other  instruments.  "The  factum  of 
an  instrument  means,  not  barely  the  signing  of  it,  and  the  formal  publi- 
cation or  delivery,  but  proof  in  the  language  of  the  condidit,  'that  he  well 
knew  and  understood  the  contents  thereof,'  'and  did  give,  will,  dispose, 
and  do  in  all  things  as  in  the  said  will  is  contained'."  Sir  John  Nicoll  in 
Zacharias  v.  Collis  (1820)  3  Phillim.  176,  179.  See  also  Weatherhead's 
Lessee  v.  Baskerville  (52  U.  S.  1850)   11  How.  329,  354. 

'Page,  Wills  (1901)  §  124;  Gardner,  Wills  (2d  ed.  1916)  153. 
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the  instrument,  either  to  the  maker  or  to  another.  This  may  be 
termed  "fraud  in  the  effect".^ 

Let  us  now  consider  the  effect  on  a  written  instrument  of  each 
of  these  types  of  fraud.  It  appears  that  in  the  early  EngUsh  law 
very  little  if  any  relief  was  given  against  fraud,  either  civil  or 
criminal.  The  famous  remark  of  Lord  Holt  "Shall  we  indict  one 
man  for  making  a  fool  of  another?"*  seems  to  have  expressed  the 
primitive  legal  attitude  towards  all  kinds  of  fraud."* 

Fraud  in  the  factum  developed  as  a  defence  to  deeds  in  the 
fourteenth  and  fifteenth  centuries  in  cases  where  the  contents  of 
such  deeds  were  read  falsely  to  illiterate  grantors.  Thus,  where  a 
deed  in  fee  was  read  to  an  illiterate  as  a  deed  in  tail,  it  was  held 
the  grantor  could  show  these  facts  under  the  plea  of  non  est 
factum;^  and  in  1582,  through  the  decision  in  Thoroughgood's 
Case,^  this  doctrine  of  the  Year  Books  became  the  established 
modern  law. 

Although  the  doctrine  we  are  considering  first  arose  in  cases 
affecting  illiterate  grantors,  it  was  soon  extended  to  include  all 
cases  of  deceit  as  to  the  contents  of  an  instrument,  whether  the 
person  executing  the  same  were  literate  or  iUiterate.  Even  before 
Thoroughgood's  Case,*  it  had  been  held  that  if  a  deed  be  read 
falsely  to  the  grantor  by  one  in  whom  the  latter  has  had  confidence, 
the  deed  is  void,  whether  the  feoffor  "be  lettered  or  not  lettered", 
"because  he  has  had  faith  in  me  and  I  have  deceived  him."'  Thus 
it  became  settled  law  that  deceit  as  to  the  contents  of  a  deed 
renders  it  absolutely  void,  and  this  principle  has  since  been  applied 
to  all  classes  of  contracts  and  conveyances.  Even  a  bill  of  exchange 
has  been  held  void  in  the  hands  of  a  bona  fide  purchaser  where 
the  maker  of  the  bill  signed  it  without  negligence  under  the 
fraudulent  statement  that  it  was  a  guaranty.^" 

'Chand,  Consent  (1897)  58.  These  three  types  of  fraud  are  all  that 
will  be  considered  in  this  article.  For  other  classes  of  acts  often  included 
under  fraud  see  Page,  Contracts  (2d  ed.  1920)  §217. 

♦Reg.  V.  Jones  (1704)  2  Ld.  Raym.  1013. 

'"Our  law — though  quite  willing  to  admit  in  vague  phrase  that  no  one 
should  be  suffered  to  gain  anything  by  fraud — was  inclined  to  hold  that 
a  man  has  himself  to  thank  if  he  is  misled  by  deceit:  'It  is  his  folly'." 
2  Pollock  and  Maitland,  Hist.  Eng.  Law  (2d  ed.  1899)  536. 

•Y.  B.  30  Edw.  Ill  f.  31.  See  also  Y.  B.  9  Hen.  V  f.  15a;  Y.  B.  9 
Hen.  VI  f.  59;  Y.  B.  14  Hen.  VIII  26a. 

'(1582)  2  Co.  9b. 

''Ibid. 

•Keilw.  70  b,  pi.  6. 

"Foster  v.  Mackinnon  (1869)  L.  R.  4  C.  P.  704;  Lewis  v.  Clay  (1898) 
67  L.  J.  Q.  B.  224. 
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Fraud  in  the  inducement  of  a  deed  did  not  affect  its  validity 
at  law ;  the  only  remedy  being  in  equity,  where  the  party  guilty 
of  the  fraud  was  made  a  constructive  trustee  of  any  property  thus 
obtained. ^^  In  case  of  a  purely  promissory  writing  under  seal,  like 
a  bond,  the  same  principle  obtained,  the  sole  remedy  being  in 
equity .^2  It  followed  naturally  that  the  burden  of  establishing  the 
fact  of  fraud  rested  upon  the  plaintiff,  since  this  was  the  ground 
on  which  he  was  trying  to  deprive  the  defendant  of  a  vested  legal 
right.  When,  later,  the  defence  of  fraud  in  the  inducement  was 
allowed  in  courts  of  law,  it  was  dealt  with  on  equitable  principles, 
and  the  burden  of  establishing  it  as  a  defence  was  therefore  put 
upon  the  defendant.'^  On  the  other  hand,  fraud  affecting  the 
factum  of  an  instrument  is  provable  under  a  denial  by  the  defendant 
that  the  instrument  is  his,  and  the  burden  of  proof  on  such  an 
issue  is  upon  the  plaintiff."  These  distinctions  result  from  the 
fact  that  fraud  in  the  inducement  makes  the  instrument  voidable 
only,  whereas  fraud  in  the  factum  makes  it  void. 

Under  the  term  "fraud  in  the  effect"  we  may  include  all  trans- 
actions where,  though  there  be  no  deception,  a  result  ensues  which 
is  unjust  either  toward  one  of  the  parties  or  toward  some  third 
party.  Thus,  where  an  insolvent  debtor  makes  a  gift  of  any  of 
his  property,  such  gift  is  a  fraudulent  conveyance  against  his 
creditors,  although  no  one  is  deceived  in  such  a  transaction.^'' 
Again,  if  an  heir  promises  his  ancestor  that  if  the  latter  will  allow 
land  to  descend  to  him,  he  will  convey  it,  in  the  event  of  such 
descent,  to  a  beneficiary  designated  by  the  latter,  it  has  been  held 
a  fraud  upon  the  ancestor  for  the  heir  not  to  carry  out  his 
promise,"  and  this  irrespective  of  whether  or  not  the  heir  meant 
to  perform  the  promise  at  the  time  he  made  it ;  in  such  a  case,  we 
might  well  have  fraud  in  the  effect,  whereas  unless  there  was  an 
original  intent  not  to  abide  by  the  promise,  we  should  not  have 

"Broderick  v.  Broderick  (1713)  1  P.  Wms.  239;  1  Perr}-,  Trusts  (6th 
ed.  1911)  §171. 

"Jackson  v.  Hills  (N.  Y.  1828)  8  Cow.  290;  Hartshorn  v.  Day  (60  U.  S. 
1856)   19  How.  211;  George  v.  Tate  (1880)   102  U.  S.  564. 

"Lefler  v.  Field  (1873)  52  N.  Y.  621 ;  Dubois  v.  Hermanse  (1874)  56 
N.  Y.  673;  Coulson  v.  Whiting  (N.  Y.  1884)  14  Abb.  N.  C.  60. 

"Whipple  V.  Broun  Brothers  Co.   (1919)  225  N.  Y.  237. 

'Trench  v.  French  (1855)  6  De  G.  M.  &  G.  95,  101 ;  Freeman  v.  Pope 
(1870)  L.  R.  5  Ch.  App.  538,  544. 

'•Sellack  v.  Harris  (1708)  5  Vin.  Ab.  521;  Lewin,  Trusts  (12th  ed. 
1911)  64. 
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fraud  in  the  inducement.     An  unjust  or  immoral  result  without 
deceit  is  then  the  earmark  of  this  third  type  of  fraud.^^ 

Ill 

Leaving  for  the  moment  the  subject  of  fraud,  we  come  to  the 
equally  vague  term  "undue  influence".  Probably  this  expression 
came  into  the  English  law  of  wills  through  an  extension  of  the 
idea  of  duress.  Under  the  Roman  Law,  forcing  a  testator  to 
make  a  will  under  a  threat  of  violence  was  a  ground  both  for  a 
civil  and  a  criminal  action  against  the  wrongdoer."  In  regard  to 
the  Civil  Law  as  administered  in  the  English  ecclesiastical  courts, 
Swinburne,  writing  in  1590,  states  such  a  will  to  be  invalid  on  the 
ground  that  it  is  made  under  fear.^'  Later,  Swinburne  states  that 
a  will  obtained  by  importunity  may  be  invalid,  thus:  "The  fifth 
case  is,  where  the  persuader  is  very  importunate :  for  an  im- 
portunate beggar  is  compared  to  an  extorter,  and  it  is  an  impudent 
part  still  to  gape  and  cry  upon  the  testator  and  not  to  be  content 
with  the  first  or  second  denial."^"  Sixty  years  later,  we  find 
Rolle,  C.  J.,  holding  that  a  will  obtained  by  the  over-importunity 
of  the  testator's  wife  is  to  be  treated  as  "a  will  made  by  constraint 
and  not  a  good  will."^^  This  idea  of  an  importunity  which  the 
testator  is  unable  to  withstand  seems  to  have  been  the  entering 
wedge  of  the  doctrine  of  undue  influence  into  our  law  of  wills. -^ 

In  England  and  in  this  country  there  has  at  times  been  a 
tendency  to  confuse  undue  influence  with  fraud.  This  is  due  to 
two  reasons,  first,  because  fraud  in  the  nature  of  deceit  is  very 
apt  to  be  present  where  an  instrument  is  affected  by  undue  influ- 
ence ;  and  second,  because  the  definition  of  fraud  in  some  decisions 

"Ce  que  les  docteurs  appclaient  fraus  twn  in  consxlio  sed  eventn." 
Chardon,  dol  et  Fraude  3  (quoted  in  Chand,  Consent  58).  Hukm 
Chand  in  his  valuable  "Law  of  Consent"  (Bombay,  1897)  calls  attention  to 
the  distinction  made  in  the  Civil  Law  between  "fraude"  and  "dol",  the 
latter  involving  deceit,  while  the  former  does  not.  The  French  "fraude" 
is  covered  in  part  in  English  law  bv  the  term  "constructive  fraud";  Chand, 
op.  cit.  57-59. 

"Jus.  Code  VL  tit.  xxxiv,  L 

"Swinb.,  Wills  (1611)  vn,  §  n. 

*>Swinb.,  op.  cit.  VH,  §  IV. 

^'Hacker  v.  Newborn   (1654)   Style,  427. 

^^"Importunity,  in  its  correct  legal  acceptation,  must  be  in  such  a  degree 
as  to  take  away  from  the  testator  free  agency;  it  must  be  such  importunity 
as  he  is  too  weak  to  resist ; — such  as  will  render  the  act  no  longer  the  act 
of  the  deceased ; — not  the  free  act  of  a  capable  testator,  in  order  to 
invalidate  an  instrument."  Per  Sir  John  Nicholl,  in  Kinleside  v.  Harrison 
(1818)  2  Phillim.  449,  551.  And  so  Constable  v.  Tufnell  (1833)  4  Hagg. 
Ecc.  465,  485;  Hall  v.  Hall  (1868)  L  R.  1  P.  &  D.  481,  482. 
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is  broad  enough  to  include  undue  influence.^'  The  terms  are, 
however,  clearly  distinguishable.  As  far  as  the  execution  of  in- 
struments is  concerned,  the  term  fraud  ordinarily  suggests  the 
idea  of  deception ;  whereas  undue  influence  suggests  the  idea  of  a 
coerced  volition." 

In  England,  in  cases  affecting  the  execution  of  wills,  undue 
influence  is  now  distinguished  from  fraud ;  the  latter  is  limited  to 
cases  where  the  testator  has  been  the  subject  of  deception  while 
the  former  is  restricted  to  cases  of  coercion,^'  and  the  same  dis- 
tinction has  met  with  approval  in  this  country .^^ 

In  general,  persuasion  is  not  undue  influence  unless  it  amounts 
to  coercion. ^^  In  some  cases  of  transactions  inter  vivos,  however, 
where  there  is  a  special  relation  of  trust  and  confidence  between 

'""Legal  fraud,  which  especially  in  bankruptcy  cases,  means  an  act  un- 
warranted by  law  to  the  prejudice  of  a  third  person,  and  not  that  crafty 
villainy,  or  grossness  of  deceit  to  which  it  is  applied  in  common  language." 
Per  Wilmot,  L-  C.  J.,  in  Harman  v.  Fishar  (1773)  Lofft  472.  "The  influence 
must  be  undue  to  have  that  effect  [i.  e.,  invalidate  a  will]  ;  that  is,  the  will 
must  have  been  executed  under  the  influence  of  force,  fear  or  fraud." 
Holdsworth,  Law  of  Succession  (1899)  69.  "While  undue  influence  em- 
braces fraud,  fraud  by  no  means  embraces  every  species  of  undue  influence; 
since  it  is  quite  supposable  that  one  may  really  exercise  a  degree  of  in- 
fluence over  the  testator  in  prodacing  the  testamentary  act,  which  upon 
every  just  ground  is  fairly  entitled  to  be  considered  extreme  and  unreason- 
able, either  in  character  or  degree,  without  its  being  really  fraudulent." 
(1864)  1  Redfield,  Wills  510,  514.  Here  the  learned  author  may  be  using 
the  term  fraud  in  the  sense  of  "caused  by  deceit",  or  of  "unjust  and  illegal 
in  its  result",  i.  e.  fraud  in  the  effect.  In  the  former  sense,  fraud  does  not 
include  undue  influence ;  in  the  latter,  in  a  loose  sense,  it  does.  Again, 
it  may  be  that  what  is  meant  in  the  above  extract  is  that  unless  the  influence 
amounts  to  coercion  it  is  not  fraudulent  in  the  sense  of  being  "undue". 
See  also  Lynch  v.  Clements  (1874)  24  N.  J.  Eq.  431,  435.  All  this  illus- 
trates the  lack  of  precision  in  the  use  of  the  terms  fraud  and  undue  in- 
fluence. 

"See  Ginter  v.  Ginter  (1909)  79  Kan.  721,  735,  736,  101  Pac.  634. 

**"To  be  undue  influence  in  the  eye  of  the  law  there  must  be — to  sum 
it  up  in  a  word — coercion."  Sir  James  Hannen,  P.,  in  Wingrove  v.  Win- 
grove  (1885)  L.  R.  11  P.  D.  81,  82.  In  England  it  has  been  held  that 
under  a  plea  of  undue  influence  evidence  of  fraud  is  inadmissible.  White 
V.  White  (1862)  2  S.  &  T.  504.  And  yet,  it  is  stated  that  a  will  is  free 
from  undue  influence  if  made  "without  coercion  or  fraud".  Boyce  v.  Ross- 
borough,  6  H.  L.  C.  48.  For  the  English  forms  of  defences  in  these  cases 
see  Tristram  and  Coote,  Prob.  Pr.  (15th  ed.  1915)  441,  442. 

"Matter  of  Van  Ness  (1912)  78  Misc.  592,  597,  598,  139  N.  Y.  Supp. 
485.  Fowler,  S.,  in  his  learned  and  valuable  opinion  in  the  above  case, 
says :  "Fraud  and  undue  influence  are,  in  turn,  distinct  and  not  distinct 
offenses.  .  .  .  But  in  respect  of  the  principle  that  ought  to  control  this 
adjudication,  it  may  be  announced  in  brief,  that  undue  influence  in  law 
always  imports  coercion  in  and  about  the  will  itself."  And  so  Children's 
Aid  Society  v.  Loveridge  (1877)  70  N.  Y.  387,  394;  In  re  Campbell's  Will 
(1912)  136  N,  Y.  Supp.  1086,  1104,  1105. 

''Parfitt  V.  Lawless  (1872)  L.  R.  2  P.  &  D.  462.  469. 
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a  donor  and  donee,  persuasion  may  amount  to  undue  influence,^* 
but  this  doctrine  does  not,  by  the  better  view,  apply  in  cases  of 
wills." 

Fraud  and  undue  influence,  for  the  sake  of  clearness,  should 
be  distinguished.  Hereafter,  therefore,  in  this  article,  unless  the 
expression  "fraud  in  the  effect"  is  used,  the  term  fraud  will  be 
restricted  to  cases  of  deceit,  whereas  undue  influence  will  be 
confined  to  cases  of  coercion. 

In  cases  of  deeds,  and  of  contracts  inter  vivos  generally,  the 
effect  of  undue  influence  is  to  make  the  instrument  voidable  but 
not  void.  The  invalid  deed  may  be  set  aside  in  equity,'"  but  in 
the  case  of  a  parol  executory  contract  the  defence  of  undue  influ- 
ence, though  it  may  be  deemed  equitable  in  principle,  has  been 
held  pleadable  in  an  action  at  law.*^ 

IV 

As  we  have  seen,  fraud  in  the  faaum  of  a  deed  or  contract 
makes  the  instrument  void.  The  same  result  follows  in  the  case 
of  a  will.  Thus  where  a  will  was  signed  by  the  testator  under  the 
impression  it  was  an  authority  for  the  testator's  burial  it  was 
held  void.'*  If  the  testator  intends  the  will  to  be  drawn  in  one 
way  and  it  is  drawn  in  another,  and  the  change  in  the  contents  is 
not  brought  home  to  his  knowledge,  the  part  that  does  not  coincide 
with  his  instructions  is  invalid.''  In  these  cases  the  testamentary 
intent  is  lacking:  as  to  the  whole  instrument,  if  the  whole  be 
fraudulently  misdescribed  to  him ;  as  to  the  fraudulent  portion, 
if  it  be  misdescribed  in  part  alone." 

This  rule  is  well-settled  on  authority,  and  yet  its  results,  in 
one  case  at  least,  have  not  been  observed.  In  an  early  English 
case  it  is  stated  that  courts  of  equity  "may  in  notorious  cases 
declare  a  legatee,  that  has  obtained  a  legacy  by  fraud,  to  be  a 

""Ihid. 

*'Ibid. 

'"Harding  v.  Handv  (24  U.  S.  1826)  11  Wheat.  103;  Anthonv  v.  Hutchins 
(1872)  10  R.  I.  165;  Devlin,  Real  Estate  and  Deeds  (3rd  ed.  1911)  §84. 

"Zeigler  v.  Illinois  Bank  (1910)  245  111.  180,  196,  91  N.  E.  1041. 

"Hiidreth  v.  Marshall  (1893)  51  N.  J.  Eq.  241,  27  Atl.  465. 

"Mere  misstatement  of  the  contents,  even  without  fraud,  is  sufficient 
to  make  the  misdescribed  portion  invalid.  See  Hastilow  v.  Stobie  (1865) 
L.  R.  1  P.  &  D.  M;  Guardhouse  v.  Blackburn  (1866)  L.  R.  1  P.  &  D.  109; 
Morrell  v.  Morrell  (1882)  7  P.  D.  68;  Waite  v.  Frisbie  (1891)  45  Minn. 
361.  47  N.  \V.  1069. 
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trustee  for  another:  as  if  the  drawer  of  a  will  should  insert  his 
own  name  instead  of  the  name  of  a  legatee,  no  doubt  he  would 
be  a  trustee  for  the  real  legatee."^*  This  passage  seems  to  imply 
that  the  inserted  legacy  was  not  brought  to  the  testator's  atten- 
tion ;  if  so,  there  can  be  no  constructive  trust,  because  the  fraud 
in  the  factum  makes  the  legacy  void,  and  leaves  no  legal  interest 
to  which  the  trust  can  attach.  It  may  be  urged  that  the  fraud 
might  be  overlooked  upon  probate,  through  inadvertence  or 
ignorance  of  the  facts.  This  does  not  alter  the  fact  that  the 
so-called  legatee  owes  his  legacy,  not  to  the  legal  effect  of  his 
fraud,  but  to  the  grace  of  the  next  of  kin  in  negligently  allowing 
the  will  to  go  to  probate.  The  total  result  of  the  fraudulent 
substitution  is  not  for  the  wrongdoer  to  obtain  a  legacy  but  to 
prevent  another  from  obtaining  one,  and  on  principle  it  would 
seem  as  if  the  remedy  for  the  wrong  should  be  an  action  on  the 
case  against  the  wrongdoer.^^  It  seems  clear  that  nothing  could 
have  passed  under  the  operation  of  the  will  itself  because  the 
fraud  in  the  factum  made  it  an  absolute  nullity. 

Turning  now  to  fraud  in  the  inducement,  we  find  among  text- 
writers  either  an  absence  of  separate  comment  on  it  at  all,^^  or  a 
conflict  of  opinion  as  to  its  effect.  One  author  states  that  a  will 
obtained  by  fraud  is  voidable  but  not  void.'^  Another  states  that 
fraud  going  to  the  factum  makes  a  will  void,  whereas  fraud  in 
the  inducement  has  no  effect  at  all  upon  its  validity.^^  Amid  dearth 
or  discordance  of  opinion,  a  careful  consideration  of  t"his  point 
will  not  be  out  of  place. 

In  the  case  of  a  deed  obtained  by  fraud  the  remedy  is  in 
equity,^*  and  equitv  at  first  also  took  jurisdiction  in  cases  of  wills  ob- 
tained by  fraud.^"  Eventually,  however,  the  chancery  courts  refused 
to  interfere  in  such  cases.  As  to  personalty  they  held  that  there 
was  an  adequate  remedy  in  the  probate  court,  which  could  refuse 
to  allow  probate  of  any  legacy  fraudulently  obtained,  and  as  to 

"Marriott  v.  Marriott  (1726)  1  Strange  666,  673.  Cited  with  approval 
in  Allen  v.  M'Pherson  (1847)  1  H.  L.  C.  191,  212. 

"See  Ames,  Constructive  Trusts  (1907)  20  Har\-ard  Law  Rev.  549,  554. 

'•Jarman,  Wills  (6th  ed.  1910)  31,  50. 

"Gardner,  Wills  (2nd  ed.  1916)   153,  n.  20. 

'^Page,  Wills  (1901)  §  124.  The  authorities  cited  by  the  author,  however, 
do  not  support  his  position.  See  Moore  v.  Heinecke  (1898)  119  Ala. 
638,  24  So.  374,  which  states  the  opposite. 

^Supra,  footnote  30. 

"Gosse  V.  Tracy  (1715)  IP.  Wms.  286,  2  Vern.  699,  700.  n.  9. 
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realty  (the  English  probate  courts  having  no  jurisdiction  over 
clevises)  that  there  was  an  adequate  remedy  in  ejectment.  In  the 
leading  case  of  Allen  v.  M'Pherson*'^  it  vi^as  urged  that  where  a 
legacy  has  been  obtained  by  fraudulent  aspersions  on  the  character 
of  one  who  would  otherwise  have  taken  the  property,  the  case 
differs  from  that  of  fraud  going  to  the  factum,  in  that  inasmuch 
as  the  testator  knew  the  nature  and  contents  of  the  instrument 
he  was  signing,  he  had  the  animus  testandi  necessary  to  make  the 
instrument,  at  least  in  its  legal  effect,  a  will.  The  court  of  equity, 
however,  declined  to  give  any  relief,  holding  that  in  cases  of 
fraud,  whether  in  the  factum  of  a  will  or  in  its  inducement,  the 
lemedy  is  either  by  opposing  probate  in  case  of  a  will  of  person- 
alty, or  by  ejectment  in  case  of  a  devise  of  realty.  The  same  rule 
has  been  followed  in  the  United  States/^ 

Let  us  now  consider  what  is  the  status  in  a  probate  court  (or 
in  a  court  of  common  law  in  cases  of  devises)  of  a  will  procured  by 
fraud  in  the  inducement.  First  of  all,  we  must  remember  that  in 
general  a  court  of  probate  has  no  equitable  powers  and  is  incompe- 
tent to  declare  a  trust.*^  Again,  ejectment  is  a  purely  legal  remedy 
and  can  be  brought  only  by  one  having  a  legal  right  in  the  land,** 
and  yet  it  is  the  sole  remedy  against  a  devisee  who  by  fraud  in  the 
inducement  has  persuaded  a  testator  to  devise  land  away  from 
his  heir.^*  Furthermore,  if  an  heir  wished  to  bring  ejectment  in 
such  a  case,  but  could  not  because  the  legal  right  to  immediate 
possession  happened  to  be  in  the  holder  of  a  term  for  vcars  given 
by  way  of  mortgage,  the  heir  was  allowed  to  bring  a  bill  in  equity 
to  oust  the  devisee  from  the  land  ;  but,  even  in  this  case,  equity 
never  declared  the  devisee  a  constructive  trustee,  but  had  the 
question  of  the  validity  of  the  devise  tried  at  law  in  an  action 
where  the  sole  issue  was  dcz'isaz'it  zrl  nan,  and  awarded  possession 
to  the  heir  if  this  issue  were  decided  in  his  favor.*"     It  would 

"(1847)   1   H.  L.  C  191. 

"Re  Broderick's  Will  (88  U.  S.  1874)  21  Wall.  503. 

"Ibid.  510;  Moore  v.  Winston  (1880)  66  Ala.  296;  Movers  v.  Farquharson 
(1873)  46  Cal.  190;  In  re  Estate  of  Glover  &  Shepley  (1^95)  127  Mo.  153, 
29  S.  W.  982.  Some  equitable  powers,  however,  in  certain  jurisdictions  are 
conferred  by  statute.  MaUcr  of  Kent  (1915)  92  Misc.  113,  116,  155  N.  Y. 
Supp.  383. 

**Allen  V.  Woods  (1893)  4  Rep.  249,  68  L.  T.  143. 

"Kerrich  v.  Rransby  (1727)  7  Bro.  P.  C.  437;  Jones  v.  Gregory  (1863) 
2  De  G.  J.  &  S.  *83. 

*'See  Tones  v.  Tones  (1817)  3  Meriv.  161;  3  Story,  Eq.  Jur.  (14th  ed. 
1918)  §  1899  n.  6,  p.  486. 
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seem  to  follow  that  wills  procured  either  by  fraud  in  the  factum 
or  by  fraud  in  the  inducement  are  alike  void,  and  that  the  dis- 
tinction made  between  these  two  classes  of  fraud  in  their  effect 
on  instruments  inter  vivos  does  not  apply  to  testamentary  instru- 
ments.*^ 

If  a  will  procured  by  fraud  in  the  inducement  be  deemed  void, 
a  fortiori  a  will  is  void  if  procured  by  undue  influence.  Coercicm 
certainly  makes  a  stronger  case  against  the  will  than  deception.*' 

V 

Passing  now  to  fraud  in  the  effect,  we  find  that  this  type  of 
fraud,  while  it  does  not  affect  the  legal  validity  of  the  will,  has 
been  used  as  a  ground  for  raising  constructive  trusts  against 
legatees  or  devisees  who  have  promised  the  testator  to  hold  their 
legacy  or  devise  in  trust  for  a  beneficiary  named  by  the  testator 
in  some  manner  that  does  not  comply  with  the  requisites  of  the 
statutes  regulating  the  form  of  wills ;  that  is,  by  some  oral  declar- 
ation, or  some  unsigned  or  unattested  writing.  As  these  cases, 
both  as  affecting  wills  and  conveyances  inter  vivos,  have  been  col- 
lected and  fully  dealt  with  by  other  writers,*®  all  that  will  be  done 
here  is  to  make  a  brief  statement  concerning  the  effect  of  some  of 
these  decisions. 

The  majority  of  decisions  hold  that,  where  an  informal  trust 
has  been  communicated  by  the  testator  to  the  devisee  or  legatee 
named  in  the  will,  the  devisee  or  legatee  is  subject  to  a  constructive 
trust  in  favor  of  the  intended  cestui  que  trust,  but  that  no  such 
trust  arises  unless  the  purpose  of  the  trust  has  been  specifically 
made  known  to  the  devisee  or  legatee  during  the  lifetime  of  the 
testator."*"  Before  considering  the  correctness  of  the  foregoing 
position,  it  will  be  well  to  reflect  on  several  possible  situations 
which  might  arise  between  the  intended  trustee  and  the  testator. 
First,  we  may  suppose  that  the  intended  trustee  did  n6t  mean 

*'In  Powell,  Devises  (Dubl.  ed.  1791)  696,  697,  some  early  cases  are 
cited  contrary  to  this  view.  These  cases  seem  unsound  and  are  no  longer 
law. 

"See  Sheehan  v.  Kearney  (1903)  82  Miss.  688,  700,  21  So.  41. 

"Costigan,  Constructive  Trusts  Based  on  Promises  to  Secure  Bequests, 
Devises  or  Intestate  Succession  (1915)  28  Harvard  Law  Rev.  237,  366; 
Stone,  Resulting  Trusts  and  the  Statute  of  Frauds  (1906)  6  Columbia 
Law  Rev.  326;  Ames,  Constructive  Trusts  Based  upon  an  Express  Oral 
Trust  of  Land  (1907)  20  Harvard  Law  Rev.  549. 

"•Re  Fleetwood  (1880)  L.  R.  15  Ch.  D.  594;  Re  Boyes  (1884)  L.  R.  26 
Ch.  D.  531.     See  also  Costigan,  op.  cit.  369. 
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what  he  said  when  he  agreed  to  the  trust,  and  that  the  will  was 
made  in  reliance  on  this  intentionally  false  promise.  This  is  a 
case  of  fraud  in  the  inducement  of  the  will ;  in  such  a  case,  before 
any  constructive  trust  can  be  raised,  we  must  decide  whether 
the  will  is  voidable  or  void ;  for,  if  we  hold  it  to  be  void,  there  is 
no  legal  interest  passing  by  the  will  to  which  a  constructive  trust 
can  attach.  Second,  the  will  may  be  made  first,  and  the  promise 
to  hold  in  trust  may  be  made  afterwards,  though  without  intent 
to  keep  the  promise.  In  such  a  case,  there  is  no  fraud  in  the 
inducement,  although  there  is  a  deceit  subsequent  to  making  the 
will.  In  this  case,  a  legal  interest  would  pass  under  the  will  to 
the  promisor  which  might  be  subjected  to  a  constructive  trust. 
Third,  the  intended  trustee  may  mean  to  keep  his  promise  when 
he  makes  it,  and  afterward  change  his  mind ;  and  lastly,  he  may 
be  willing  at  all  times  to  carry  out  his  promise.  In  the  third  case, 
we  have  fraud  in  the  effect ;  and  in  the  last  case,  there  is  no 
fraud  at  all  if  the  trust  be  carried  out. 

Assuming,  however,  that  we  have  a  situation  where  there 
is  a  legally  valid  will,  should  the  intended  trustee  be  subjected  to 
a  constructive  trust,  and,  if  so,  for  whose  benefit? 

The  Statute  of  Frauds  and  the  other  statutes  regulating  the 
execution  of  wills  require  a  testamentary  trust  to  be  in  the  form 
of  a  will,  but  exempt  from  this  requirement  trusts  arising  by 
operation  of  law.'^  It  may  be  conceded  that  we  may  rightly 
assign  to  the  class  of  constructive  trusts  all  cases  where  property 
has  been  obtained  by  fraud,  or  where  its  retention  would  result 
in  unjust  enrichment  at  the  expense  of  a  grantor.  These  are 
cases  to  which  that  hard-worked  aphorism  that  "the  Statute  of 
Frauds  will  never  be  allow-ed  to  work  a  fraud"  has  a  just  applica- 
tion. It  follows  that  in  all  cases  where  property  has  been  obtained 
under  a  will  because  of  a  promise  to  hold  in  trust,  the  person 
making  the  promise  cannot  retain  the  property,  for  to  permit  this 
would  be  to  allow  unjust  enrichment.''^ 

In  whose  favor  should  this  constructive  trust  be  raised,  in 
favor  of  the  intended  cestui  que  trust  as  shown  by  the  informal 
declaration,  or  in  favor  of  the  legal  representatives  of  the  testator? 
Those  who  favor  the  former  result  argue  that  not  to  carry  out 
the  trust  is  a  fraud  on  the  testator  who  has  relied  on  the  promise 
of  the  devisee  or  legatee,  and  also  a   fraud  upon  the   intended 

"St.  29  Ch.  II  c.  3  §  7,  8. 

"Stickland  v.  Aldridge  (1804)  9  Ves.  516. 
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cestui  que  trust  in  that  it  keeps  him  from  getting  a  benefit  that 
he  was  intended  to  receive,  and  might  have  obtained  in  some  other 
way  but  for  the  rehance  of  the  testator  on  the  intended  trustee's 
promise. 

It  must  be  admitted  that  there  is  fraud  upon  the  testator, 
either  fraud  by  way  of  deceit,  or  fraud  in  the  effect,  in  all  cases 
where  a  devisee  or  legatee  tries  to  keep  for  himself  that  which 
he  obtained  by  promising  to  hold  for  another.  If  we  say  that 
this  fraud  must  be  remedied  by  restoring  to  the  testator's  estate 
what  has  been  obtained  from  it,  the  case  is  a  simple  one,  and  no 
conflict  with  the  Statute  of  Frauds  arises;  because  that  statute, 
as  far  as  wills  are  concerned,  intended  to  render  void  only  informal 
trusts  created  by  the  testator,  and  had  no  thought  of  affecting 
constructive  trusts  created  by  the  court  in  favor  of  his  estate.'^^ 
If,  however,  we  raise  a  constructive  trust  in  favor  of  the  informally 
named  cestui  que  trust,  we  have  to  consider  whether  we  are  not, 
under  the  guise  of  a  constructive  trust,  enabling  the  testator  to 
carry  out  a  defectively  executed  testamentary  provision.^*  We 
must  not  confuse  the  unjust  enrichment  of  the  legatee  with  the 
disappointed  expectation  of  the  testator;  the  former  should  be 
remedied ;  the  latter  ought  not  to  be,  because  the  statute  forbids.'^ 
Suppose  an  estate  of  one  million  dollars  is  bequeathed  to  A. 
On  the  testator's  death,  it  appears  that  A  agreed  orally  with  the 
testator  to  divide  this  legacy  into  twenty  equal  parts  and  to  pay 
these  equal  portions  over  to  as  many  different  cestuis  que  trust. 
It  is  startling  to  be  told  that  the  law  will  enforce  such  a  provision, 
and  yet  this  is  the  result  of  the  line  of  decisions  to  which  we  have 
referred.^*' 

"See  Lewin,  Trusts  (12th  ed.  191)  217. 

""But  call  it  what  you  will,  and  argue  as  you  may,  a  parol  trust  en- 
grafted upon  a  written  bequest  by  parol  testimony  by  a  decree  of  a  court, 
after  the  death  of  the  testator,  is  pro  tanto  the  estabUshmcnt  of  a  parol 
will  for  the  testator."  Coleman,  /.,  in  Moore  v.  Campbell  (1893)  102  Ala. 
445,  452,  14  So.  780. 

°*It  must  be  remembered  that  in  cases  inter  vivos  we  may  have  trusts 
intended  for  the  benefit  of  the  grantor;  but  in  will  cases  the  express  trusts 
are  never  for  the  testator,  but  for  some  equitable  beneficiary  who  is  to  take 
after  the  testator's  death.  Therefore,  unless  such  trusts  are  covered  by 
the  Statute  of  Frauds  there  would  be  no  trusts  on  which  the  statute  could 
operate.  The  result  is  that  such  trusts  are  undisputably  within  the  statute. 
But,  if  telling  the  terms  of  the  trust  to  the  intended  trustee  is  all  that  is 
required  to  make  the  trust  binding  as  a  constructive  trust,  then  by  this 
questionable  device  all  these  cases  may  be  taken  out  of  the  statute.  It 
seems  that  such  cannot  have  been  the  intent  with  which  the  statute 
was  framed.  It  is  a  merciful  after-thought  of  ingenious  judges  who  have 
saved  the  hard  cases,  but,  as  usual,  made  bad  law. 

^Supra,  footnotes  50,  52. 
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Suppose  now  we  take  the  same  case  with  one  fact  subtracted, 
that  is,  suppose  the  names  of  the  beneficiaries  are  not  communi- 
cated during  the  testator's  life  to  the  intended  trustee.  Then  the 
same  court  would  hold  there  could  be  no  constructive  trust  in 
favor  of  the  informally  created  cestui  que  trust.^'' 

Again,  suppose  there  be  no  communication  of  the  trust  to  the 
intended  trustee,  but  an  informal  memorandum  of  the  trust  is 
found  after  the  testator's  death.  Then  the  devisee  or  legatee 
keeps  what  he  has  received,  being  subject  to  a  constructive  trust 
neither  in  favor  of  the  estate  of  the  testator  nor  in  favor  of  the 
intended  cestui  que  trust}^ 

In  dealing  with  the  case  where  the  fact  of  a  trust  is  communi- 
cated by  the  testator,  but  not  its  terms,  an  English  decision  says : 
"The  devisee  or  legatee  cannot  by  accepting  an  indefinite  trust 
enable  the  testator  to  make  an  unattested  codicil."'*  Agreed. 
Why  then  should  he  be  able  to  do  so  by  accepting  a  definite  trust? 
In  each  case  the  conscience  of  the  intended  trustee  is  charged 
with  responsibility  for  the  conduct  of  the  testator.  If  the  fact 
that  he  is  to  hold  for  another  is  communicated  to  the  trustee 
during  the  life  of  the  testator,  it  is  as  much  of  a  fraud  for  the 
trustee  to  keep  the  property  away  from  the  intended  cestui  que 
trust  as  it  is  to  do  so  when  the  name  of  the  cestui  que  trust  is  com- 
municated, and  there  is  as  much  ground  for  a  constructive  trust 
in  the  first  case  as  in  the  second.  The  courts  have  declined, 
however,  to  take  this  next  step  because  of  distrust  of  the  step 
they  have  taken  before,  sensing  the  fact  that  the  opposite  result 
would  unduly  narrow  the  field  in  which  the  statute  could  operate. 

And  yet  there  is  one  further  step  which  might  well  be  taken 
if  we  are  to  tolerate  any  constructive  trust  in  favor  of  the  intended 
beneficiary.  Suppose  a  devise  to  A,  accompanied  by  an  unattested 
letter  not  revealed  to  A  before  the  testator's  death,  saying  that 
A  is  to  hold  in  trust  for  B.  Is  it  equitable  that  A  should  retain 
the  beneficial  interest  when  the  intentions  of  the  testator  that  he 
should  not  do  so  are  absolutely  clear?  If  payment  under  mistake 
creates  an  equity  to  repay,  why  should  not  a  devise  under  the 
mistaken  notion  that*  the  devisee  will  be  a  trustee  create  a  con- 
structive trust  in  favor  of  the  intended  beneficiary?  The  devisee 
in  such  a  case  is  a  mere  volunteer,  and  should  be  subject  to  the 

"Re  Boyes,  supra,  footnote  50. 

"'Juniper  v.  Batchelor   (1868)   W.  N.  197,  Ames,  Cases  on  Trusts   (2nd 
ed.  1893)  189.     See  Costigan,  op.  cit.  366. 
'^Re  Boyes,  supra,  footnote  50,  pp.  536,  537. 
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equity  created  by  the  testator's  mistake.  In  dealing  with  the  case 
where  the  trust  has  been  communicated  to  the  intended  trustee. 
Professor  Costigan  thus  forcibly  states  the  case  in  favor  of  the 
intended  cestui  que  trust:  "It  being  plain  that  the  devisee  must 
not  be  allowed  to  keep  for  himself,  chancery  looks  around  for  an 
appropriate  cestui  que  trust.  What  more  appropriate  selection 
could  equity  make  than  the  cestui  que  trust  who  would  have  been 
express  cestui  que  trust  but  for  the  failure  of  the  testator  to  put 
his  wishes  in  correct  form?"'**''  So  too  it  seems  as  if,  from  the 
standpoint  of  equity  only,  a  mere  volunteer  should  not  keep  a 
beneficial  interest  which  he  is  receiving  solely  because  of  the  testa- 
tor's mistake  as  to  the  form  of  his  will.  But  the  courts  in  this  last 
case  refuse  to  follow  their  equitable  logic  through,  because  to  do  so 
would  practically  wipe  out  testamentary  trusts  from  the  Statute  of 
Frauds.  Here  we  have  to  do,  not  with  the  equities  of  the  situation, 
but  with  the  enforcement  of  a  rule  of  formal  law.  Granted  that  in 
some  cases  the  Statute  of  Frauds  should  not  be  allowed  to  work  a 
fraud,  it  must  never  be  forgotten  that  there  are  cases  where  the 
policy  of  the  statute  allows  and  intends  to  allow  fraud,  because  the 
fraud  checked  overbalances  the  fraud  thus  allowed.  It  is  literally 
true  that  the  statute  permits  fraud  in  order  to  prevent  it.  When, 
however,  the  hard  cases  we  have  been  considering  have  come 
before  the  courts,  the  fraud  upon  the  testator  and  upon  his  in- 
tended cestui  que  trust  being  vividly  present  before  the  court's 
mind,  the  benefit  that  comes  from  restraining  fraud  by  strict 
adherence  to  the  statutory  rule  has  in  some  instances  been  for- 
gotten. The  result  is  a  series  of  cases  that  seem  unsound  in 
reasoning  and  contrary  to  the  real  meaning  of  the  Statute  of 
Frauds.«o 

VI 

When  the  issue  of  fraud  or  undue  influence  is  raised  in  a  will 
contest,  should  the  burden  of  proof  in  regard  to  these  facts  rest 
upon  the  proponent  or  upon  the  contestant?  Should  these  issues 
be  raised  under  pleas  in  confession  and  avoidance  or  under  pleas 
in  denial? 

'""Costigan,  op  cit.  267. 

"From  the  standpoint  of  equity  alone,  nothing  more  can  be  said  than 
is  set  forth  in  Professor  Constigan's  learned  and  able  article,  ubi  supra. 
In  this  article  (p.  392)  he  states  that  "there  sems  to  be  no  occasion  to  fear 
that  any  appreciable  number  of  constructive  trusts  have  been  raised,  or 
will  be  raised  unwarrantably."  But  the  real  question  is,  ought  we  to 
interpret  the  statute  so  as  to  carry  out  an  informal  express  trust  as  a  con- 
structive trust,  i.  e.,  did  the  statute  mean  that  this  should  be  done? 
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In  the  case  of  instruments  inter  vivos,  it  has  been  pointed  out 
that  fraud  in  the  factum  makes  the  instrument  void,  while  fraud 
in  the  inducement  makes  it  voidable  only.'^  Hence  fraud  in  the 
factum  creates  a  negative  defence,  whereas  fraud  in  the  induce- 
ment should  be  pleaded  in  confession  and  avoidance.®^  Indeed, 
fraud  in  the  inducement  in  the  case  of  deeds  could  be  remedied 
originally  only  through  an  equitable  obligation,  usually  in  the  form 
of  a  constructive  trust ;  and  this  is  still  the  rule  as  to  deeds  that 
are  conveyances.'^  When  used  as  defences  to  an  executory 
obligation  in  an  action  at  law,  the  pleas  of  fraud  and  undue 
influence  should  be  treated  as  mere  substitutes  for  equitable  re- 
lief, and  hence  should  be  pleaded  and  proved  affirmatively,  just 
as  the  plaintiff  in  equity  had  to  plead  and  prove  them  when  he 
brought  his  bill.'* 

Turning  now  to  contested  wills,  it  seems  clear  that  fraud  in 
the  factum  of  a  will  is  a  negative  defence,  and  that  the  burden 
of  establishing  freedom  from  such  fraud  rests  upon  the  proponent, 
although  the  looseness  in  the  form  of  the  pleadings  in  probate 
courts  often  disguise  this  fact."  Should  the  rule  that  makes 
fraud  in  the  inducement  and  undue  influence  affirmative  defences 
in  the  case  of  instruments  inter  vivos  also  be  followed  in  the  case 
cf  wills?  The  reasons  in  favor  of  an  affirmative  answer  are  thus 
stated  in  a  Massachusetts  decision  by  Hoar,  J: 

"Where  the  issue  of  undue  influence  is  a  separate  and  distinct 
issue,  involving  proof  that  the  testator,  though  of  sound  mind, 
and  intending  that  the  instrument,  which  he  executes  with  all  the 
legal  formalities,  shall  take  effect  as  his  will,  was  induced  to 
execute  it  by  the  controlling  power  of  another,  we  think  that  the 
weight  of  authority  and  the  best  reason  are  in  favor  of  imposing 
upon  the  party  who  alleges  the  undue  influence  the  burden   of 

"Supra,  p.  864. 

''Supra,  footnotes  12,  13,  14;  see  also  Gould,  PI.   (6th  ed.  1909)  497. 

"1  Perry,  Trusts  (6th  ed.  1911)  §  171. 

"See  May  v.  Magee  (1872)  66  111.  112;  Finck  v.  Schmitt  (1905)  48 
Misc.  503,  96  N.  Y.  Supp.  197;  8  Encyc.  Forms  PI.  &  Pr.  844-858;  Brad- 
bury, Rules  PI.    (1911)    1284. 

"Thus  in  England  the  want  of  knowledge  and  approval  of  the  testator 
is  set  up  by  a  special  defence.  Trist  &  Coote,  Prob.  Pr.  (15th  ed.  1915) 
443.  Still,  the  burden  of  proving  knowledge  and  approval  is  on  the  pro- 
ponent. Tyrrell  v.  Painton  (1894)  L.  R.  P.  151,  156;  Cleare  v.  Cleare 
(1869)  L.  R.  1  P.  &  D.  655;  Atter  v.  Atkinson  (1869)  L.  R.  1  P.  &  D.  665, 
668.  See  also  Hastilow  v.  Stobie  (1865)  L.  R.  1  P.  &  D.  64;  Hegarty  v. 
King  (1880)  5  L.  R.  Ir.  C.  D.  249,  7  L.  R  Ir.  C.  D.  18.  And  so  Matter  of 
de  Castro  (1900)  32  Misc.  193,  66  N,  Y.  Supp.  239;  Jess.  Redf.,  Surr.  Pract. 
(1916)  319. 
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proving  it.  .  .  .  When  all  is  proved  that  the  statute  requires ; 
when  a  testator  of  sound  mind  has  intentionally  made  and 
published  a  will  according  to  the  forms  of  law,  his  will  is  as 
much  a  legal  conveyance  and  disposition  of  his  property  as  any 
other  lawful  instrument  of  conveyance.  It  may  be  impeached  or 
made  invalid  by  proof  of  fraud,  duress,  or  undue  influence  which 
have  caused  it  to  contain  provisions  which  he  has  been  wrong- 
fully induced  to  insert  in  it,  but  so  may  a  deed  or  other  contract 
be  impeached  for  the  like  reason. 

The  defence  of  duress  or  fraud,  when  made  in  avoidance  of 
a  deed,  is  required  to  be  specifically  pleaded,  and  is  not  good 
under  the  issue  of  non  est  factum.  The  reason  seems  to  be,  that 
the  instrument  is  voidable  and  not  void :  it  is  the  deed  of  the 
maker  of  it ;  and,  if  he  would  avoid  it,  he  is  called  upon  to  prove 
the  existence  of  facts  which  will  authorize  him  to  do  so.  Yet  the 
issue  of  fraud  or  duress  involves  the  question  whether  the  deed 
was  ever  obligatory,  as  much  as  the  same  issue  does  the  original 
validity  of  a  will.  It  is  true  that  the  distinction  between  a  voidable 
and  a  void  act  has  no  precise  application  to  a  will ;  because  a  will 
IS  in  its  nature  revocable,  and  may  be  set  aside  by  a  testator  at 
his  pleasure.  But  the  question  whether  a  will  is  his  free  act,  the 
product  of  his  own  volition  and  not  of  another's,  is  essentially 
the  same  as  in  the  case  of  a  contract ;  and  there  is  no  positive 
statute  rule  to  make  a  difference  in  this  respect. "®® 

The  force  of  the  foregoing  arguments  cannot  be  denied,  but 
the  question  arises  whether  a  will  has  not  in  its  nature  something 
which  distinguishes  it  from  deeds  and  contracts,  and  whether  the 
same  results  necessarily  flow  from  the  formal  execution  of  the 
cne  as  those  that  flow  from  the  execution  of  the  others.  On 
examination,  certain  differences  at  once  appear.  From  the  mo- 
ment of  execution,  the  deed  and  the  contract  are  each  bilateral 
instruments,  not  necessarily  in  the  sense  of  creating  bilateral  obli- 
gations, but  in  the  sense  that  two  parties  are  immediately  affected 
by  each  instrument  from  its  inception.  On  the  other  hand,  the 
will  at  the  moment  of  execution  is  a  strictly  unilateral  instrument, 
and  so  remains  until  the  testator's  death.*^  Again,  the  deed  is 
effective  on  delivery;  the  contract  on  apparent  mutual  assent; 
whereas  the  will  is  complete  as  soon  as  the  testator  has  caused  it 
to  be  legally  authenticated.     Once  executed,  the  deed  or  contract 

"Baldwin  v.  Parker   (1868)  99  Mass.,  79,  85,  86. 

"On  the  unilateral  nature  of  the  modern  will  and  of  the  history  of  its 
replacement  of  the  old  bilateral  arrangement  by  which  a  successor  was 
named  by  the  testator  before  death,  see  Maine,  Ancient  Law  (4th  Am.  ed. 
1906)  197  et  seq.;  McMurray,  Liberty  of  Testation,  Wigmore  Celebration 
Legal  Essays  (1919)  543  et  scq.;  Hiibner,  Grundciigc  des  deutschen  Privat- 
rechts  731,  translated  under  the  title.  History  of  Germanic  Private  Law 
(Co-nti-nental  Legal  History  Series)  750  et  seq. 
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requires  a  bilateral  consent  to  effect  its  change;  the  will,  on  the 
contrary,  remains  ambulatory  and,  up  to  the  testator's  death,  may 
be  changed  by  his  volition  alone.®* 

These  are  radical  differences,  and  they  might  well  justify 
giving  to  a  will  obtained  by  fraud  or  undue  influence  a  different 
effect  from  that  of  a  deed  or  contract  similarly  obtained.  More- 
over, since  the  legal  status  of  the  deed  begins  on  delivery,  and 
since  the  deed  of  a  freehold  carries  with  it  immediate  seisin  of  the 
land,  and  is  usually  followed  by  a  change  of  possession,  it  is  only 
natural  that  a  system  of  law  that  gives  a  certain  legal  effect  even  to 
a  tortious  seisin  should  hold  that  the  effect  of  a  deed  obtained  by 
fraud  or  undue  influence  is  to  pass  the  legal  title.  In  addition, 
in  the  case  of  deeds  and  contracts  thus  induced  there  is  in  most 
cases  a  quid  pro  quo  which  the  defrauded  party  has  received,  but 
which,  in  case  of  rescission,  he  can  not  justly  retain;  hence  perfect 
justice  can  only  be  done  either  by  a  mutual  reconveyance  enforced 
through  a  court  of  equity,  or  by  a  rescission  based  on  equitable 
principles  in  a  court  of  law. 

The  natural  result  has  been  that  in  these  cases  the  courts  of 
law  have  decided  that  such  instruments  have  a  valid  legal  status, 
from  which  it  necessarily  follows  that  a  plaintiff  in  equity  or  a 
defendant  at  law  must  bear  the  burden  of  proving  the  facts  that 
sustain  the  bill  in  equity  or  the  defence  at  law. 

What  now  as  to  the  will  induced  by  fraud  or  coercion  ?  What 
is  the  question  there  presented  to  the  Court?  Is  it  "Shall  the  legal 
status  of  the  will  be  set  aside?"  Or,  is  it  rather  "Has  the  will 
a  legal  status?"  If  we  apply  to  the  contested  will  the  same  rules 
of  procedure  that  apply  to  a  voidable  deed,  are  we  not  being 
misled  by  a  false  analogy  ?  In  the  first  place,  it  must  be  noticed 
that  while  a  voidable  deed  can  be  set  aside  only  in  equity,  the 
question  of  the  effect  of  fraud  or  undue  influence  upon  a  will  is 
decided  in  courts  which  admittedly  have  no  equitable  powers :®' 
— in  a  probate  court  in  the  case  of  legacies ;  and,  in  cases  of 
devises,  in  an  action  of  ejectment  or  in  an  issue  of  devisavit  vel 
KOn,'"'  both  of  which  are  tried  under  the  rules  of  courts  of  common 
law.  It  would  seem  to  follow  that  the  question  being  investigated 
in  such  a  case  cannot  be  whether  there  is  an  equitable  defence  or 
a  right  of  rescission  against  an  instrument  that  is  legally  valid,  but 

""Sharp  V.  Hall  (1888)  86  Ala.  110,  5  So.  497. 

''Supra,  footnote  43. 

''"Supra,  footnote  46.     In  some  states,  by  statute,  a  probate  court  may 
adjudicate  the  validity  of  a  will  of  land.     N.  Y.  Code  Civ.  Proc.    §2614. 
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must  be  whether  the  instrument  before  the  court  has  any  legal 
validity.  As  is  stated  with  absolute  precision  in  a  Mississippi 
case  by  Whitefield,  J : 

"It  is  not  only  necessary  that  the  testator  shall  have  testa- 
mentary capacity,  but  that  that  capacity  shall  be  exercised  freely 
and  voluntarily.  .  .  .  Both  are  essential  parts  of  the  pro- 
ponent's case.    The  issue  is  single — will  or  no  will."^^ 

Although  the  foregoing  statement  was  made  in  relation  to 
undue  influence,  the  same  is  just  as  true  on  principle  in  the  case 
of  a  will  induced  by  fraud.  In  the  case  of  Barry  v.  Butlin^^  where 
a  will  was  alleged  to  be  void  both  for  fraud  and  undue  influence, 
Baron  Parke  tersely  says: 

"The  onus  probandi  lies  in  every  case  upon  the  party  pro- 
pounding a  will;  and  he  must  satisfy  the  conscience  of  the  court 
that  the  instrument  so  propounded  is  the  last  will  of  a  free  and 
capable  testator." 

It  is  fair  to  assume  that  Baron  Parke  means  that  the  testator 
must  be  free  both  from  deception  and  coercion ;  that  such  free- 
dom, like  the  competency  of  the  testator,  must  be  proved  by  the 
proponent,  and  that,  in  the  absence  of  such  proof,  the  instrument 
in  question  is  not  shown  to  be  the  testator's  will. 

Much  of  the  conflict  on  the  question  of  the  proper  apportion- 
ment of  the  burden  of  proof  is  these  cases  has  arisen  because  of 
the  failure  of  courts  to  grasp  the  distinction  between  the  two 
meanings  of  the  term  "burden  of  proof" — signifying  at  times  the 
burden  of  establishing  a  proposition,  and  at  times  the  burden  of 
going  forward  with  evidence, — a  distinction  which  had  not  been 
made  clear  prior  to  the  essay  on  this  subject  by  the  late  James 
Bradley  Thayer." 

To  illustrate :  In  New  York,  in  the  case  of  Tyler  v.  Gardiner,''* 
it  was  held  that  the  "burden  of  proof"  of  undue  influence  is  on 

"Sheehan  v.  Kearney,  supra,  footnote  48,  at  p.  700.  And  so  Campbell, 
C.  J.,  in  Frazer  v.  Circuit  Judge  (1878)  39  Mich.  198,  199:  "No  matter  how 
many  different  persons  appeal,  they  can  only  raise  one  issue  and  there  can  be 
but  one  trial  of  that  issue,  which  is  to  determine  the  question  of  will  or  no 
will.  That  is  the  only  issue  that  can  be  raised  and  the  only  one  to  be 
decided.  Its  decision  may  involve,  as  all  other  issues  involve,  several 
subordinate  facts,  but  they  are  not  independent  facts  and  cannot  be  pre- 
sented separately."  Approved  in  Dudley  v.  Gates  (1900)  124  Mich.  440, 
83  N.  W.  97,  86  N.  W.  959. 

"(1838)  2  Moore  P.  C.  480,  482. 

"The  Burden  of  Proof  (1890)  4  Harvard  Law  Rev.  45;  Thayer,  Prel. 
Treat.    Ev.   (1898)   353. 

"(1866)  35  N.  Y.  559. 
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the  contestant,  since  undue  influence  is  never  presumed.  This 
decision  is  entirely  correct  if  the  term  "burden  of  proof"  is  used 
by  the  coun  in  the  sense  of  the  burden  of  going  forward  with 
evidence ;  but  it  is  incorrect  if  it  means  to  put  the  burden  of 
cstabHshing  undue  influence  by  a  preponderance  of  the  evidence 
upon  the  party  contesting  the  will.  In  such  a  case,  the  proponent 
asserts  that  the  will  in  question  is  the  testator's  will ;  but,  if  the 
will  is  induced  by  undue  influence,  the  sound  view  is  that  the 
instrument,  though  executed  by  the  testator,  is  not  "his  will" 
in  the  sense  that  the  law  requires.  If,  then,  on  the  whole  evidence 
it  be  doubtful  whether  the  will  was  induced  by  undue  influence, 
it  is  doubtful  whether  it  is  "his  will",  and  probate  should  be 
denied.  The  same  rule  should  apply  in  the  case  of  fraud.  As  is 
stated  in  a  New  York  case  by  Surrogate  Fowler: 

"After  the  proponent  shows  a  formal  compliance  with  the 
Statute  of  Wills,  the  burden  of  going  forward  and  making  out 
proof  of  undue  influence  lies  with  the  contestants.  But  where  the 
ultimate  burden  of  proof  on  the  whole  issues  raised  by  the  plead- 
ings lies  in  a  probate  cause  is  another  matter.  There  can  be  no 
doubt  that  it  rests  on  the  proponent."^* 

Although  there  is  a  conflict  of  authority  on  this  question," 

"Matter  of  Van  Ness  (1912)  78  Misc.  592,  603,  139  N.  Y.  Supp.  485. 

"See  W'iRmorc,  Ev.  §  2502,  for  authorities  both  waj's.  In  New  York 
in  Matter  of  Kindbcrg  (1912)  207  N.  Y.  220,  288,  100  N.  E.  789,  there  is 
the  following  statement  by  Cullen,  C.  J. :  "Undue  influence  is  an  affirmative 
assault  on  the  validity  of  a  will,  and  the  burden  of  proof  does  not  shift, 
but  remains  on  the  party  who  asserts  its  existence."  (citing  Tyler  v. 
Gardiner  (1866)  35  N.  Y.  5.S9;  Cudnev  v.  Cudney  (1877)  68  N.  Y.  148;  Mat- 
ter of  Martin  (1885)  98  N.  Y.  19.3,  196;  Tyler  v.  Gardiner,  supra,  at  p.  594, 
merely  makes  this  statement:  'The  burden  of  establishing  imposition  and 
undue  influence  rests,  in  the  first  instance,  upon  the  party  by  whom  it  is 
alleged.  Fraud  is  never  to  be  presumed.  .  .  .  When  such  evidence  is  fur- 
nished the  burden  of  repelling  the  presumption  to  which  it  leads  is  cast  upon 
the  party  to  whom  the  fraud  is  imputed."  Cudney  v.  Cudney,  supra,  at  p.  152, 
says:  "To  invalidate  a  will  on  the  ground  of  undue  influence,  there  must  be 
affirmative  evidence  of  the  facts  from  which  such  influence  is  to  be 
inferred."  Matter  of  Martin,  supra,  at  p.  196,  has  the  following  statement : 
"The  case  then  is  one  where  the  testatrix  had  testamentary  capacity,  a 
present  knowledge  of  the  contents  of  the  will,  and  where  at  its  execution 
she  was  surrounded  by  all  the  guards  which  the  Statute  has  prescribed  to 
prevent  fraud  and  imposition.  A  will  executed  under  these  circumstances 
can  be  avoided  only  by  influence  amounting  to  force  or  coercion,  and 
proof  that  it  was  obtained  by  this  coercion.  The  burden  of  proving  it  is 
on  the  party  who  makes  the  allegation.  These  principles  are  well  settled 
(citing  Tyler  v.  Gardiner,  supra,  Cudney  v.  Cudney,  supra)  .  .  .  There 
must  be  evidence  that  the  parent  was  imposed  upon,  or  overcome  by  the 
practices  of  the  child  to  the  benefit  of  the  latter,  before  the  burden  of  proof 
can  be  shifted."  (Italics  not  in  original  reports).  It  is  submitted  that  none 
of  the  authorities  cited  justify  the  statemen  in  Matter  of  Kindberg,  supra, 
that  the  burden  of  proof  does  not  shift.  All  the  cases  are  consistent  with 
the  meaning  that  the  burden  of  going  forward  is  upon  the  contestant,  and 
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it  is  to  be  hoped  that  those  courts  where  the  matter  is  not  already 
settled  by  authority  will  incline  to  what  is  believed  to  be  the  simpler 
and  sounder  view,  which  is  that  fraud  and  undue  influence  are 
only  facts  used  in  evidence  on  the  issue  raised  by  the  denial  of 
the  will ;  and  that  even  where  practice  requires  these  facts  to  be 
specifically  pleaded,  such  pleading  shall  be  deemed  to  be  required 
(as  is  the  case  in  England  in  the  case  of  insanity  or  want  of 
knowledge  by  the  testator  of  the  will's  contents)  only  for  the 
purpose  of  clearly  specifying  the  facts  of  the  defense,  and  not 
for  the  purpose  of  raising  new  issues,  or  of  fixing  the  burden  of 
establishing  upon  the  contestant.  As  has  been  seen,  the  decisions 
to  the  contrary  are  due  to  two  causes :  first,  to  the  failure  to 
distinguish  between  the  two  meanings  of  the  term  "burden  of 
proof" ;  secondly,  to  the  still  graver  error  of  failing  to  distinguish 
the  case  where  a  legal  status  is  to  be  set  aside  from  the  case  where 
the  existence  of  a  legal  status  is  to  be  determined. 

Ralph  W.  Gifford 
Columbia  Law  School 

both  the  Tyler  case  and  the  Cudney  case  recognize  that  this  burden  may 
shift.  It  is  to  be  hoped  that  not  the  statement  in  the  Kindberg  case  but 
that  in  the  Van  Ness  case  will  eventually  represent  the  New  York  law. 

On  the  general  question  of  where  the  burden  of  establishing  fraud  or 
undue  influence  lies,  see:  Barry  v.  Butlin  (1838)  2  Moore  P.  C.  480;  Tyr- 
rell V  Painton  [1894]  P.  LSI  ;  Craig  v.  Lamoureux  (P.  C.  1919)  36  T.  L.  R. 
26  (erroneously  holding  that  since  there  is  no  presumption  against  a  will 
drawn  by  a  beneficiary,  the  burden  of  establishing  fraud  is  on  the  con- 
testant) ;  Mayrand  v.  Dussault  (1907)  38  Can.  S.  C.  R.  460. 
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NOTES 


Secondary  Boycotts  by  Employees  of  a  Common  Carrier. — It 
requires  no  argument  to  show  that  it  is  anti-social,  and  therefore  ought 
to  be  illegal,  for  men  in  concert,  as  alone,  to  threaten  or  actually  to 
inflict  economic  injury  uix)n  another  out  of  malice,  personal  ill-will, 
or  for  a  corrupt  motive.^  Similarly,  however  laudable  the  object,  con- 
certed action  cannot  be  effectuated  by  fraud,  violence,  or  other  tortious 
acts.^  A  boycott  for  an  illegal  purpose  or  a  boycott  for  a  legal  purpose 
carried  out  by  illegal  means  stifles  inquiry  at  the  threshold.  It  must 
be  assumed,  therefore,  that  the  boycott,  as  here  discussed,  is  a  tactical 
move  toward  a  lawful  objective,  such  as  economic  betterment.^ 

A  labor  union  may  concertedly  withdraw  its  labor  or  patronage  from 
a  particular  employer ;  it  may  refuse  to  work  with  particular  employees 
or  materials.*  Similarly  a  labor  union  may  by  peaceful  persuasion 
induce  anyone  to  boycott  another.^  But  in  most  jurisdictions  a  union 
may  not  by  threat  of  a  strike  or  other  economic  pressure  compel  an 
employer,  or  any  person  against  whom  it  has  no  grievance  to  boycott 
another   against   whom   it   has   a  grievance.®      Some   courts,   however, 

Turran  v.  Galen  et  al.  (1897)  152  N.  Y.  33,  46  N.  E.  297;  cf.  Tuttle  v. 
Buck  (1909)  107  Minn.  145,  119  N.  W.  946;  Quinn  v.  Leathern  [1901]  A.  C. 
495,  515. 

'Michaels  v.  Hillman  et  al.  (1920)  112  Misc.  395,  183  N.  Y.  Sapp.  195; 
Herzog  et  al.  v.  Fitzgerald  et  al.  (1902)  74  App.  Div.  110,  17  N.  Y.  Supp. 
366;  see  Stephens  v.  Ohio  State  Tel.  Co.  (D.  C.  1917)  240  Fed.  759,  770;  see 
Alaska  S.  S.  Co.  v.  Internal.  Longshoremens'  Assn.  (D.  C.  1916)  236 
Fed.  964. 

'This  is  indeed  the  only  justification  recognized  by  the  courts  for  the 
infliction  of  economic  injury.  National  Protective  Assn.  v.  Camming 
(1902)   170  N.  Y.  315,  63  N.  E.  369. 

*Iron  Molders'  Union  v.  Allis-Chalmers  Co.  (C.  C.  A.  1908)  166  Fed. 
45;  Pickett  v.  Walsh  (1906)  192  Mass.  572,  78  N.  E.  753;  National  Pro- 
tective Assn.  V.  Cumming,  supra,  footnote  3;  see  Bossert  v.  Dhuy  (1917) 
221  N.  Y.  342,  117  N.  E.  582.  Contra,  Martin  v.  McFall  (1903)  65  N.  J. 
Eq.  91,  55  Atl.  465. 

'Heitkamper  v.  Hoffman  (1917)  99  Misc.  543,  164  N.  Y.  Supp.  533; 
Lindsay  &  Co.  v.  Montana  F.  of  L.  (1908)  37  Mont.  264,  96  Pac.  127; 
Grant  Constr.  Co.  v.  Bldg.  Trades  Council  (1917)  136  Minn.  167,  161 
N.  W.  520. 

'Bumham  v.  Dowd  (1914)  217  Mass.  351,  104  N.  E.  841  (but  cf.  Pickett 
V.  Walsh,  supra,  footnote  4,  declaring  a  primary  boycott  legal.)  Purvis 
V.  United  Brotherhood  (1906)  214  Pa.  St.  348,  63  Atl.  585;  Thomas  v. 
Cincinnati,  etc.  Ry.  (C.  C.  1894)  62  Fed.  803,  821;  Loewe  v.  Lawlor  (1908) 
208  U.  S.  274,  28  Sup.  Ct.  301.  In  Toledo,  etc.  Rv.  v.  Pennsylvania  Co. 
(C.  C.  1893)  54  Fed.  730,  738,  Taft,  C.  J.,  said:  "Ordinarily  when  such 
a  combination  of  persons  does  not  use  violence  ...  to  accomplish 
their  purpose,  it  is  difficult  to  point  out  with  clearness  the  illegal  means 
or  end  which  makes  the  combination  an  unlawful  conspiracy;  for  it  is 
generally  lawful  for  the  combiners  to  withdraw  their  intercourse  and 
its  benefits  from  any  person,  and  to  announce  their  intention  of  doing  so, 
and  it  is  equally  lawful  for  the  others,  of  their  own  motion,  to  do  that 
which  the  combiners  seek  to  compel  them  to  do.  Such  combinations  are 
said  to  be  unlawful  conspiracies,  though  the  acts  in  themselves  and  con- 
sidered singly  are  innocent,  when  the  acts  are  done  with  malice,  i.  e.  with 
the  intention  to  injure  another  without  lawful  excuse".  Yet  economic 
self-advancement  is  such  lawful  excuse,  as  this  discussion  shows,  to 
negative  the  element  of  malice.  It  is  the  sensible  view  of  the  Bossert 
case  that  the  boycott  accordingly  is  lawful. 
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notably  those  of  New  York,  sanction  this  secondary  boycotts  Thus  in 
Bossert  v.  Dhuy^  the  court  refused  to  enjoin  the  carpenters  and  joiners' 
union  from  sending  out  circulars  threatening'  with  strikes  all  builders 
who  used  wood-work  manufactured  by  non-union  carpenters.  In  Gill 
Engraving  Company  v.  Doerr^  the  federal  court,  interpreting  New 
York  law,  refused  to  enjoin  engravers  from  threatening  strikes  against 
employers  using  engraving  from  non-union  shops.  But  in  Auhum 
Draying  Company  v.  Wardell,^^  a  group  of  unions  was  enjoined  from 
threatening  strikes  against  dealers  generally  in  any  industrj'  who 
dealt  with  the  plaintiff, — in  short,  from  declaring  a  general  and 
universal  boycott  of  the  plaintiff. 

The  limitation  thus  set  to  the  exercise  of  the  secondary  boycott 
was  shadowed  in  the  Bossert  case:  "The  bounds  beyond  which  an 
association  of  employees  may  not,  as  a  general  rule,  go  in  controlling 
its  members  in  their  dealings  with  employers  are  not  easily  determined. 
They  cannot  at  least  extend  beyond  a  point  where  its  or  their  direct 
interests  cease."  In  that  case,  as  in  the  Gill  case,  the  non-union 
product  competed  directly  with  the  union  product;  the  boycott  was 
held  legal  because  it  was  confined  to  the  sphere  where  the  interests 
of  the  unions  were  involved.  But  in  the  Wardell  case  the  boycott 
reached  out  to  unrelated  industries,  beyond  the  clash  of  vmion  and 
non-union  product.  A  localized  conflict  of  competitors  will  be 
tolerated,  but  not  its  expansion  so  as  to  drag  in  the  whole  community .^^ 

The  New  York  rule,  as  a  result,  may  be  stated  thus:  A.  may 
compel  B.  to  boycott  C.  if  the  trade  interests  of  all  three  are  related. 
But  suppose  B.  is  a  common  carrier:  may  A.  force  B.  to  violate  his 
obligation  of  serving  C,  a  shipper?  Three  recent  cases  present  different 
phases  of  the  same  industrial  conflict.  In  Reardon,  Inc.  v.  Caton^^ 
the  defendant  dock-laborers'  union  with  the  purpose  of  unionizing  the 
trade,  refused  to  unload  trucks  manned  by  the  plaintiff's  non-union 
employees,  altho  they  accepted  goods  trucked  by  union  men  of  the 
plaintiff.  The  union  further  threatened  a  steamship  carrier  with  a 
strike  if  it  handled  the  objectionable  goods.  The  court  held  that  the 
case  fell  within  the  limits  set  by  the  Bossert  case,  and  denied  the 

'Parkinson  Co.  v.  Bldg.  Trades  Council  (1908)  154  Cal.  581,  98  Pac. 
1027;  Grant  Constr.  Co.  v.  Bldg.  Trades  Council,  s^ipra,  footnote  5;  cf. 
Cohn  &  Roth  Co.  v.  Bricklayers',  etc.  Union  (1917)  92  Conn.  161,  167, 
101  Atl.  659. 

'(1917)  221  N.  Y.  342,  117  N.  E.  582. 

•(D.  C.  1914)  214  Fed.  Ill,  applying  New  York  law. 

"(1919)  227  N.  Y.  1,  124  N.  Y.  97. 

""An  employer  having  locked  out  his  men  will  not  be  permitted  though 
it  would  reduce  their  fighting  strength,  to  coerce  their  landlord^  and 
grocers  from  cutting  off  shelter  and  food;  and  employees  having  struck 
will  not  be  permitted,  though  it  might  subdue  their  late  employer,  to 
coerce  dealers  and  users  into  starving  his  business."  Baker,  C.  J.,  in 
Iron  Holders'  Union  v.  Allis-Chalmers  Co.,  supra,  footnote  4. 

"(1919)  189  App  Div.  501,  178  N.  Y.  Supp.  713.  The  plaintiff  brought 
a  separate  action  against  the  carrier  for  wrongfully  "permitting"  its 
employees  to  boycott  him.  The  record  did  not  sustain  this  allegation. 
Relief  was  denied  because  an  injunction  against  the  carrier  would  be 
nugatory  if  that  against  the  employees  were  dissolved.  Reardon,  Inc.  v. 
Intemat.  Mercantile  Marine  Co.  et.  al.  (1919)  189  App.  Div.  515,  178 
N.  Y.  Supp.  722. 
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trucking  company  injunctive  relief."  In  Burgess  v.  Stewart^*  three 
affiliated  dock-workers'  unions,  to  force  the  closed  shop  upon  the  plain- 
tiff shipper,  refused  to  handle  his  product,  and  threatened  strikes 
against  ocean  carriers  who  accepted  the  plaintiff's  materials.  The 
court  found  that  the  carriers  and  unions  conspired  together  to  boycott 
the  plaintiff,  and  therefore  violated  the  Federal  Shipping  Act,  which 
forbids  any  ocean  carrier  from  treating  any  shipper  "unfairly",  or 
discriminating  against  him  "unjustly."^^ 

Shortly  thereafter  precisely  the  same  problem  came  before  the 
federal  court  in  Buyer  v.  Guillan.^^  In  this  case,  however,  the  record 
showed  that  the  carrier  was  willing  to  accept  the  plaintiff's  goods  but 
that  its  union  employees  refused  to  handle  them.  It  was  admitted 
that  if  the  carrier  had  discharged  his  recusant  employees,  the  whole 
line  would  have  been  tied  up.  The  court  refused  an  injunction.  Judge 
A.  N.  Hand  held  that  the  shipper  was  not  discriminated  against 
"unreasonably"  within  the  purview  of  the  Shipping  Act  since  the 
carrier  was  willing  but  unable  to  accommodate  him;  and  further  that 
the  Shipping  Act,  in  defining  the  obligations  of  the  carrier,  did  not 
apply  to  its  enii)loyees.''' 

The  Stewart  case  can  be  distinguished  fairly  from  the  other  two 
upon  the  finding  of  a  conspiracy  between  the  carrier  and  the  unions.^® 
Even  if  the  Shipping  Act  does  not  apply  to  the  employees,  under  this 
finding  of  fact  they  are  liable  as  co-conspirators  with  the  carriers,  to 


"The  decision  in  this  case  is  noteworthy  for  a  number  of  reasons. 
(1)  Answering  the  contention  that  the  union  men  were  employees  of  a 
common  carrier,  the  court  says  that  casual  dock  laborers,  hired  by  the 
hour,  and  having  no  steady  employment,  are  not  "in  the  same  class  with 
regular  employees  of  those  serving  the  public".  (2)  The  court  hints  that 
the  plaintiff  presents  a  weak  claim  for  equitable  relief  when  he  asks  the 
court  to  protect  him  in  his  "right"  to  maintain  working  standards  lower 
than  the  union  scale  (which  75%  of  the  employers  have  voluntarily 
adopted)  especially  at  the  risk  of  creating  an  embargo  on  the  shipping 
in  the  port  of  New  York.  (3)  The  court  realizes  that  to  enjoin  the 
union  men  from  boycotting  the  plaintiff  means  practically  involuntary 
servitude,  because  although  the  dock  laborers  would  be  legally  free  to 
discontinue  work,  "they  cannot  quit  work  because  of  their  necessities". 
Fawcett,  J.,  in  Burgess  v.  Stewart,  infra,  footnote  15,  refuses  to  recognize 
this. 

"(1920)  112  Misc.  347,  184  N.  Y.  Supp.  199;  Fawcett,  J.,  sitting  in  the 
Supreme  Court,  King's  County,  Special  Term  for  Motions. 

'^(1916)  39  Stat.  733,  §§  14(4),  16(1),  U.  S.  Comp.  Stat.  (1916)  §§ 
8146gg,  8146hh. 

"(D.  C.  1920)  63  N.  Y.  L.  J.  1625. 

"Admitting  that  the  acts  of  the  defendants  would  have  constituted  a 
violation  of  the  Sherman  Anti-Trust  Law,  under  the  authority  of  Lawlor 
V.  Loewe  (1907)  280  U.  S.  274,  28  Sup.  Ct.  301.  the  court  held  that  Section 
20  of  the  Clayton  Act  (1914)  38  Stat.  730,  §§  6,  20,  U.  S.  Comp.  Stat. 
(1916)  §§  8835f,  1243d,  legalizes  the  secondary  bovcott  by  labor  unions. 
Duplex  Printing  Co.  v.  Deering  (C.  C.  A.  1918)  252  Fed.  722;  (1920) 
20  Columbia  Law  Rev.  696.  It  is  to  be  noted  that  the  Clayton  Act  provides 
that  no  "injunction  .shall  be  issued".  Quaere,  whether  that  means  that 
despite  the  Lawlor  case,  the  plaintiff  cannot  sue  for  damages. 

"A.  N.  Hand,  J.,  said  in  Buj^er  v.  Guillan,  supra,  footnote  16:  "If  I 
found  here  that  the  labor  unions  were  refusing  to  handle  the  compli.mant's 
merchandise  and  had  arranged  with  the  Old  Dominion  Transportation 
Company  to  refuse  to  take  the  goods  in  order  to  aid  their  policy,  the 
case  might  be  different." 
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whom  the  Shipping:  Act  admittedly  applies.'^  The  Reardon  and 
Ouillan  case^,  sanctioning:  as  they  apparently  do  the  inducing  of  a 
breach  of  duty,  are  not  supported  by  cases  in  the  field  of  interstate 
commerce :  a  secondary  boycott  effectuated  by  exerting  pressure  against 
an  interstate  carrier  is  illegal  under  Section  Ten  of  the  Interstate 
Commerce  Act.^''  This  section,  however,  specifically  subjects  to  its 
provisions  employees  of  a  carrier;-'  and  there  is  no  analogous  provi- 
sion in  the  Shipping  Act.  The  interstate  commerce  cases  are  not, 
therefore,  necessarily  control ling.22  The  problem  thus  remains  to  be 
settled  under  the  common  law:  does  a  laborer  in  accepting  employment 
with  a  common  carrier  subject  himself  to  the  public  obligations  of  the 
carrier?  The  Reardon  and  (luiUan  casc-s  hold  that  he  does  not;  the 
Steirart  case  argues  in  a  strong  dictum  that  he  does. 

When  we  speak  of  a  common  carrier,  we  generally  mean  the  entre- 
preneur, the  corporation  engaged  in  the  business  of  carriage. — 
in  short,  the  owner.  It  is  with  him  that  the  public  contracts; 
it  is  he  who  bears  the  losses  or  gains.  And  it  is  th(»  theory  of  our 
economic  structure  that  in  fulfilling  his  obligations,  the  owner  has  a 
free  market  from  which  to  contract  for  his  labor.  A  workingman  who 
contracts  to  furnish  labor  to  a  carrier  can  no  more  be  said  to  be  engaged 
in  tlie  public  service  than  the  {jcrson  who  contracts  to  furnish  the 
carrier  with  coal  or  power.  At  least  until  the  employee  becomes  in  a 
strict  economic  sense  a  co-owner  of  a  public  service  enterprise,  he 
cannot  fairly  be  said  to  be  subjwt  to  its  burdens.^'* 

Yet  apart  from  the  unsound  dictum  in  the  Stewart  case,  there  is 
another  asiK>,ct  to  the  problem.  It  is  ordinarily  illegal  for  one  to  per- 
suade, much  less  co-erce,  another  into  breaking  his  contract  with  a 
third  i)arty.-*  or  connnitting  a  tort.  And  for  the  carrier  to  fail  to 
serve  a  shipper  is  ordinarily  a  tort.-''  Yet  in  the  i>resent  situation  the 
carrier  is  excust^d :  there  is  a  clear  case  of  impossibility  of  performance. 


"C/.  United  States  v.  Debs  (1804)  64  Fed.  724,  764;  United  States  v. 
Cassidy  (189.S)  67  Fed.  698,  781;  Toledo,  etc.  Ry.  v.  Pennsylvania  Co.. 
supra,  fotitnote  6,  at  p.  743. 

"See,  supra,  footnote  19. 

"(1885)  24  Stat.  379,  §  10.  U.  S.  Comp.  Stat.  (1916)  §  8.S74:  "Any 
common  carrier  subject  to  the  provisions  of  this  act,  or  when  siicli  common 
carrier  is  a  corporation,      .  .     any  agent     ...     or  person 

employed     by     such     corporation     shall     wilfully    omit  .  any    act 

required   by   this   act   to   be   done,  .      .     shall   be   guilty   of   a 

misdemeanor."      The   Clayton   Act    would   to-day   prevent   injunctive   relief 
in  such  a  case.     See  supra,  footnote  17. 

"But  in  Chicago,  etc.  Ry.  v.  BurliuK'ton,  etc.  Ry.  (C.  C.  A.  1888)  34  Fed. 
481.  an  injunction  was  issued  against  a  carrier  which  would  not  receive 
freight  of  a  connecting  carrier  because  of  a  threatened  strike  of  its 
employees,  without  any  reference  to  Section  10.  The  clause  relied  upon 
by  the  court  was  the  general  one  against  unreasonable  discrimination. 

"But  cf.  Taft,  J.,  in  Toledo,  etc.  Ry.  v.  Penn.sylvania  Co.,  .rupra,  at 
p.  742.  "While  doing  the  work  of  the  company,  the  employee  is  the 
company  .  .  .  They  [the  employees]  are  fully  identified  with  their 
employers  in  the  discharge  of  its  public  fimction."  Accord,  Chicago,  etc. 
R.  R.  V.  Burlington,  etc.  Ry.  (C.  C.  A.  1888)  34  Fed.  481. 

"Lumley  v.  Gve  (1853)  2  E.  &  B.  216;  Posner  Co.  v.  Jackson  (1918) 
223  N.  Y.  325,  119  N.  E.  573;  Lamb  v.  Cheney  &  Son.  (1920)  227  N.  Y. 
418.  125  N.  E.  817. 

*See  Pittsburg,  etc.  Ry.  v.  Morton  (1878)  61  Ind.  538,  578. 
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Where  the  carrier  stands  ready  in  good  faith  to  serve,  but  is  prevented 
by  a  strike  or  boycott  of  its  employees,  it  has  not  unreasonably  dis- 
criminated against  the  shipper;  and  in  this  direction,  such  is  the  limit 
of  the  carrier's  duty.^*  Since,  then,  the  carrier  has  committed  no  tort 
in  failing  to  ser\'e,  the  employees  who  forced  it  to  that  position  cannot 
be  said  to  have  induced  the  commission  of  an  illegal  act.  There  is  thus 
presented  a  set  of  legal  relationships  differing  materially  from  the 
rights  and  duties  determined  in  Lumley  v.  Gye,^''  which  at  first  sight 
might  seem  to  be  controlling.  In  that  case  Gye's  conduct  left  Lumley 
with  an  action  against  Miss  Wagner  for  the  breach  of  the  absolute 
duty  arising  out  of  her  contract.  In  the  present  cases,  the  employees' 
conduct,  far  from  inducing  to  a  breach  of  duty,  served  to  bring  about 
a  situation  which  defeated  the  carrier's  conditional  duty. 

The  Reardon  and  Guillan  cases,  however,  were  not  decided  on  any 
such  legalistic  analysis.  It  is  clear  that,  apart  from  specific  legisla- 
tion, the  employees  of  a  common  carrier  are  privileged  to  strike  without 
liability  to  the  shipper  for  causing  the  non-fulfillment  of  the  carrier's 
obligation.  The  Bossert  case  extended  a  similar  privilege  to  the  sec- 
ondary boycott.  These  privileges  are  a  recognition  of  the  desirability 
of  preserving  to  the  worker  his  right  to  quit  work  and  of  persuading 
others  to  quit  work,  even  at  the  cost  of  economic  injury  to  others. 
The  only  definite  limitation  on  the  privilege  of  pyersuasion  has  been  that 
its  exercise  must  not  lead  to  a  breach  of  contract:  this  is  the  thesis  of 
Lumley  V.  Gye.  Shall  the  objects  sanctioned  by  Bossert  v.  Dhuy  be 
frustrated  by  any  resultant  injury  short  of  that  forbidden  by  Lumley 
V.  Gyef  It  is  to  this  question  that  the  Stewart  and  Guillan  cases  give 
opposite  answers. 

It  is  the  clash  of  conflicting  policies,  more  than  the  clash  of  legal 
principle,  which  should  be  decisive  of  the  present  problem.  In  a  society 
based  upon  free  competition,  it  is  inevitable  that  one  group  in  safe- 
guarding itself  will  step  upon  another's  economic  toes.  This  is  part  of 
the  waste  of  competition.  The  privilege  of  injuring  another  in  his 
trade  can  be  sanctioned  only  so  long  as  its  exercise  contributes  to  the 
ends  which  competition  is  supposed  to  subserve.  Bossert  v.  Dhuy  has 
indicated  the  limit  of  the  privilege:  that  there  be  a  unity  of  trade 
interests.  Reardon,  Inc.  v.  Caton  and  Buyer  v.  Guillan  seem  safely 
within  that  limit. 

murphy  Hardware  Co.  v.  Southern  Ry.  (1909)  150  N.  C.  703.  64  S.  E. 
873.  But  compare  People  v.  New  York  Cent.,  etc.  R.  R.  (1883)  28  Hun 
543,  557;  Blackstock  v.  New  York  &  Erie  R.  R.  (1859)  20  N.  Y.  48,  holding 
that  a  peaceful  strike  of  the  carrier's  employees  is  no  defense  to  a  claim 
for  delay,  with  Greismer  v.  Lake  Shore  & 'M.  S.  Ry.  (1886)  102  N.  Y. 
563,  7  N.  E.  828,  which  held  that  a  strike  with  violence  is  a  defense  to 
such  a  claim.  This  distinction  is  plainly  artificial.  Richland  S.  S.  Co.  v. 
Buffalo  Drydock  Co.  (C.  C.  A.  1918)  254  Fed.  668.  In  the  Guillan  case 
Hand,  J.,  said  on  this  point,  "I  doubt  very  much  whether  it  can  be  regarded 
as  unfair,  unjust  or  unreasonable  to  fail  to  carr>'  forward  the  goods  of  a 
particular  shipper  if  the  carrier  in  good  faith  attempts  to  do  this  and 
finds  thst  further  pursuit  of  the  matter  will  involve  the  loss  of  the  only 
available  employees  and  will  be  likely  to  paralyze  all  transportation  by 
water  between  such  important  ports  as  Norfolk  and  New  York 
If  the  complainant  has  a  remedy  at  law  for  damages  he  can  avail  himself 
of  it  and  ought  not  to  be  allowed  an  injunction  because  he  prefers  a 
non-union  carrier  at  so  great  an  apparent  expense  to  public  commerce." 

"(1853)  2  E.  &  B.  216. 
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The  Disposition  of  Unlawful  Accumulations  in  New  York. — One 
of  the  most  difficult  and  still  unsettled  problems  in  the  New  York  law 
of  trusts  is  that  dealing  with  the  distribution  of  unla\vful  accumula- 
tions, which  under  Article  111,  Section  63  of  the  Real  Property  Law 
pass  "to  the  persons  presumptively  entitled  to  the  next  eventual 
estate."'  The  cases  representing  divergent  views  may  be  grouped  and 
a  typical  case  of  each  group  studied. 

Perhaps  the  last  word  by  an  appellate  court  in  New  York  on  the 
first  group  of  cases  is  that  of  Matter  of  Megrue."^  The  facts  were  that 
T  established  a  trust  of  corporation  stock  for  the  benefit  of  A,  his 
widow,  with  remainder  over  to  X.  T  directed  that  if  a  stock  dividend 
be  declared,  it  should  be  added  to  the  trust  estate.  Such  a  dividend 
was  declared  and  both  A  and  X  claim  it;  X  claiming  that  the  stock 
dividend  is  income  and  an  unlawful  accumulation  and  that  he  is  the 
taker  of  the  next  eventual  estate;  A  basing  his  claim  on  the  fact  that 
the  stock  dividend  is  not  income  and,  therefore,  not  an  unlawful 
accumulation ;  and  that  even  if  it  is  an  unlawful  accumulation  A  is 
the  next  eventual  taker  of  it.  The  court  held  that  so  much  of  the  stock 
as  was  represented  by  surplus  which  had  accrued  before  T's  death  was 
capital,  not  income,  and  could  lawfully  be  added  to  the  corpus  of  the 
trust;  but  that  which  had  accrued  since  T's  death  was  income^  and 
could  not  be  lawfully  accumulated.  The  accumulation  was  given  to  A 
and  not  to  X,  the  unlawful  direction  being  stricken  out  of  the  will.* 
The  importance  of  the  decision  of  this  case  lies  in  the  fact  that  it 
reached  the  same  result  as  was  reached  in  cases  upon  which  the  court 
rests  the  decision ;  but  ignores  the  reasoning  of  those  cases.'^  They  give 
to  the  cestui  the  unlawful  accumulation  because  they  consider  the 
cestui  the  ne^t  eventual  taker;  but  the  court  in  this  case,  in  sp)eaking 
of  the  claim  of  the  next  eventual  taker,  says,'  "Such  a  disposition,  how- 
ever, is  to  be  made  only  when  the  will  contains  no  other  direction  as  to 
the  disposition  of  income."  Thus  it  is  clear  that  the  court  in  this  case 
did  not  attempt  to  apply  the  statute  at  all,  because  it  believed  that  the 
statute  should  not  apply  to  cases  where  there  was  unlawful  direction 
to  accumulate,  but  only  to  cases  where  there  was  no  direction  to 
accumulate  at  all  except  such  as  could  be  implied.^ 


'This  section  of  the  Real  Property  Law  applies  to  accumulations  of 
income  from  real  property  as  well  as  from  personal  property.  Matter  of 
Hcrteau   (1908)    125  App.  Div.   110,  110  N.  Y.   Supp.  59. 

'(1915)  170  App.  Div.  653,  157  N.  Y.  Supp.  565;  aff'd  (1916)  217  N.  Y. 
623,  111  N.  E.  1091. 

•Matter  of  Osborne  (1913)  209  N.  Y.  450,  103  N.  E.  823. 

*It  is  interesting  to  note  the  eflFect  of  Eisner  v.  Macomber  (March  8, 
1920)  40  Sup.  Ct.  189,  which  held  that  stock  dividends  are  capital  and  not 
income,  if  followed  in  New  York.  The  result  would  be  that  all  accumula- 
tions of  stock  dividends  would  be  lawful. 

"The  court  in  Matter  of  Megrue  rested  its  decision  upon  Pray  v.  Hege- 
man  (1883)  92  N.  Y.  508  and  Baker  v.  DeForrest  (1884)  95  N.  Y.  13.  It 
is  the  last  of  a  series  of  cases  beginning  with  Lang  v.  Ropke  (N.  Y.  1852) 
5  Sandf.  Super.  Ct.  363  and  followed  by  the  later  cases  of  Schettler  v. 
Smith  (1869)  41  N.  Y.  328  and  Manice  v.  Manice  (1871)  43  N.  Y.  303. 

•(1915)   170  App.  Div.  653,  at  p.  657. 

'This  erroneous  idea  that  the  statute  did  not  apply  where  there  was  an 
invalid  direction  as  to  the  disposition  of  accumulations,  but  only  to  cases 
where  there  was  an  absence  of  direction,  had  its  basis  in  Central  Trust  Co. 
V.   Egleston    (1905)    47   Misc.   475,  95   N.   Y.   Supp.   945.       The  case  was 


COLUMBIA   LAW   REVIEW 

There  is  little  in  favor  of  the  cases  in  the  first  group.  No  one  can 
say  that  the  result  reached  carries  out  the  intention  of  the  creator  of 
the  trust;  because  to  give  to  the  cestui  the  whole  income  when  by  the 
terms  of  the  trust  he  is  to  have  only  a  portion  of  it,  defeats  intentions. 
Nor  can  it  be  said  that  the  statute  provides  for  such  a  distribution. 
WTiile  it  is  true  that  the  statute  is  vague  in  its  meaning,  it  is  fair  to 
say  that  it  was  never  intended  so  to  operate. 

The  last  word  on  the  second  group  of  cases  decided  by  an  appellate 
court  is  Cochrane  v.  iSchell.'^  This  case  is  typical  of  the  group  in  its 
facts.''  T  by  will  created  a  trust  for  the  life  of  A,  with  the  remainder 
over  to  A's  cliildrcn.  A  was  given  only  a  portion  of  the  trust  income 
so  that  an  unlawful  accumulation  arose.  The  court  held  that  the 
children  were  entitled  to  the  accumulation  under  the  statute  because 
they  had  vested  remainders  and  they  were  the  ones  who  presumptively 
would  take  the  corpus  of  the  trust  estate  at  the  termination  of  the 
trust.  Throughout  this  group  of  cases  the  accumulations  are  disposed 
of  in  the  same  way,  namely,  to  those  who  hold  the  remainder  and 
therefore  will  take  the  trust  corpus  when  the  trust  ceases. 

The  principle  of  this  group  of  ca.ses  seems  very  sound.  Intentions 
are  eff«^ctuatod  more  nearly  than  in  the  first  group  because  the  very 
ones  whom  the  testator  had  t^iken  the  income  from,  i.  e.,  the  cestuis, 
are  not  given  the  accumulations.  The  principle  of  this  group  of  cases 
seems  to  effcetuate  a  rational  int<'rpretation  of  the  statute.  Jt  is  every- 
where recognized  that  the  ineonie  must  bo  distributed  as  it  accrues 
even  thougli  it  may  pass  into  the  liands  of  those  who  may,  by  reason  of 
subsequent  events,  never  take  the  c(>r|)us  of  the  trust. 

The  case  of  iSt.  John  r.  Antlrcirs  Institute^"  stands  alone.  The 
deceased  by  will  bequeathed  a  fund  to  thi^  Andrews  Institute,  a  pro 
jccted  but  not  y<it  existant  eorporaticm  with  the  stipulation  that  if  the 
gift  wen;  invalid  the  Smithsonian  Institution  should  take.  As  the 
Andrews  Institute  was  not  incorporated  for  a  year,  a  year's  income 
from  the  be(iuest  accumulat(>(l  whieii  three  j)arties  claimed,  (1)  the 
next  of  kin,  (2)  the  Andrews  Institute  and  (3)  the  Smithsonian  Insti- 
tution. The  last  two  based  their  claims  upon  the  fact  that  they  are 
the  jiresumptive  takers  of  tht^  next  eventual  estate.  The  court  in  deal- 
ing with  the  claim  of  the  Andrews  Institute  recognized  the  ]>rinciple 
uniformly  adhered  to  in  the  second  group  of  cases,  i.  «■.,  that  the  accu- 
mulations sliould  go  to  the  ru'Xt  cviintual  taker  of  the  corpus.  This 
would  have  conqK'lled  the  court  to  give  the  accunmlation  to  tiie  Andrews 


reversed  on  other  grounds  (1906)  185  N.  Y.  2i,  77  N.  E.  989.  Undoubt- 
edly, Surrogate  Fowler's  criticism  of  the  case  in  [n  re  Kohlcr  (1916)  96 
Misc.  433,  at  pp.  452,  45.\  160  N.  Y.  Supp.  669  is  correct.  The  statute 
contains  the  words  "When  .  .  .  no  valid  direction  for  their  accinnula- 
tion  is  given,"  and  obviously  the  statute  covers  two  sorts  of  cases,  first, 
where  there  is  an  invalid  direction,  second  where  there  is  no  direction  at  all. 

"(1894)  140  N.  Y.  516,  35  N.  E.  945. 

"Probably  the  first  case  of  this  group  is  Kilpatrick  v.  Johnson  (1857) 
15  N  Y  322,  followed  by  Gihnan  t:  Rcddington  (1861)  24  N.  Y.  9;  Hux- 
tum  V  Carse  (N.  Y.  1864)  2  Barb.  506;  Matter  of  Deyermand  (1881)  24 
Hun  i;  Cook  ?'.  Lowry  (1884)  95  N.  Y.  103;  Grossman  i:  Grossman  (188'n 
113  N  Y.  503  21  N.  E.  180;  Matter  of  Snyder  (1901)  35  Misc.  588.  72  N.  Y. 
Supp  61;  Guchrane  r.  Alexandre  (1907)  56  Misc.  212,  107  N.  Y.  Supp 
.587;  Treadwell  v.  Treadwell  (1914)  86  Misc.  104,  148  N.  Y.  Supp.  391. 

'"(1908)   191  N.  Y.  254,  83  N.  E.  981. 
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Institute;  but  this  would  be  inconsistent  with  well  settled  law."  Con- 
cerning the  claim  of  the  Smithsonian  Institution  the  court  said  that  as 
a  gift  to  the  Andrews  Institute  was  valid  the  event  in  which  the  former 
institution  was  to  take  never  occurred  and  hence  the  Smithsonian 
Institution  was  not  the  next  eventual  taker.  The  court  took  the  only- 
other  possibility  open  and  disposed  of  the  accumulation  to  the  neoct  of 
kin.  As  the  next  of  kin  were  the  cestuis  of  a  resulting  trust  the  deci- 
sion seems  correct. 

Another  case  which  stands  alone  and  which  merits  a  careful  study 
is  United  States  Trust  Company  v.  SoJier.^-  T  established  a  trust  for 
the  life  of  his  two  sons  A  and  B  with  the  stipulation  that  one  lialf  of 
the  accumulation  of  income  together  with  one  half  of  the  corpus  of  the 
trust  on  the  death  of  either  A  or  B  should  go  to  his  children  or  issue; 
or  on  the  death  of  either  without  children  or  issue  the  surs'iving  brother 
should  take.  When  the  case  arose  for  the  construction  of  the  will, 
neither  A  or  B  had  children  or  issue.  The  court  held  that  Section  G3 
of  the  Real  Property  Law  had  no  application  to  this  case,  as  the  next 
eventual  takers  were  not  in  being.  The  court  refused  to  apply  the 
statute  because  it  recognized  that  if  A  should  have  a  child  he  would 
take  the  accumulation  on  A's  share  and  A  would  get  the  accumulation 
on  B's  share  so  long  as  B  had  no  cliildren.  This  the  court  thought 
would  defeat  intention;  but  it  ignored  the  fact  that  the  object  of  the 
statute  is  to  defeat  intention  and  to  make  the  creation  of  trust  conform 
to  legislative  standards.  The  court  held  the  next  of  kin  would  take 
the  accumulation.  The  decision,  so  far  as  it  is  based  on  authority, 
seems  to  rest  upon  the  unintelligible  case  of  Phelps  Ex.  v.  Pond.^^ 

Little  can  be  .said  of  the  Soher  ca.se.  The  reasoning  of  the  case  is 
unsound  and  out  of  harmony  with  the  second  group  of  cases  to  which 
it  justly  belongs.  It  is  clear  that  while  A  and  B  had  no  children,  each 
had  a  vested  remainder  in  the  other's  share  and,  hence,  as  events  then 
stood  each  was  a  presumptive  taki-r  in  the  other's  estate.  B's  re- 
mainder was  subject  to  be  divested  by  the  birth  of  issue  to  A  and  A's 
by  the  birth  of  issue  to  B.  Section  40,  Article  III  of  the  Real  Property 
Law  defines  a  remainder  as  vested  when  there  is  a  person  in  being  ready 
to  step  in  on  the  termination  of  the  precedent  estate.  The  statute  has 
abrogated  the  common  law  as  can  be  stt^n  in  the  line  of  cases  beginning 
with  Moore  v.  Littel.^*  Archer's  Caso^''  and  Lnddington  v.  Kime^^ 
are  no  longer  law  in  New  York  and,  therefore,  the  remainders  to  the 
children  or  issue  being  contingent  did  not  make  the  remainders  to  A 
and  B  contingent. 

In  the  recent  case  of  In  re  Kohler,^''  if  the  construction  of  the  will 
adopted  by  the  surrogate  prevails,  (which  it  is  submitted  should  not,) 
the  identical  problem  is  raised  as  in  the  Soher  ease,  which  the  surrogate 

"A  line  of  cases  beginning  with  Huxtum  v.  Carsc,  supra,  footnote  9, 
held  that  an  accumulation  could  not  be  made  for  a  non-existent  person. 

"(1904)  178  N.  Y.  442,  70  N.  E.  970. 

"(1861)  23  N.  Y.  6.T 

"(1886)  41  N.  Y.  66. 

"(1597)   1  Co.  66b. 

"(1697)   1   Salk.  224. 

"(1916)  96  Misc.  433.  160  N.  Y.  Supp.  669,  reversed  (App.  Div.  Isl 
Dept.  1920)  183  N.  Y.  Supp.  550.  For  a  discusion  of  this  case  see  (1920) 
20  Columbia  Law  Rev.  767. 
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accepted  as  binding  upon  him.  For  purposes  of  the  present  discussion 
the  necessary  facts  are  as  follows:  Leaving  out  of  account  the  widow's 
trust  there  are  three  separate  and  identical  trusts  for  each  of  the  three 
daughters  of  the  testator  with  remainders  to  the  issue  of  each.  The 
daughters  are  named  as  residuary  legatees.  The  surrogate  held  that 
the  statute  did  not  apply  and  directed  the  accumulations  on  the  trusts 
of  the  daughters  who  had  no  issue  to  be  paid  to  the  next  of  kin.  It 
seems  that  here  again  the  court  failed  to  realize  that  a  vested  interest 
akin  to  a  fee  simple  was  given  to  the  three  daughters  by  the  residuary 
clause  in  the  will.  That  interest  was  a  reversion  and  a  reversion  is 
always  vested  and  those  who  hold  it  are  presumptively  the  next  eventual 
takers  of  trust  estate  within  the  meaning  of  the  second  group  of  cases 
before  discussed. 

If  the  construction  of  the  will  adopted  by  the  Appellate  Division  is 
correct,  (and  it  is  submitted  that  it  is/*)  the  accumulation  will  pass  to 
the  residuary  legatees  as  suggested  by  Smith,  J.;  as  the  trusts  estab- 
lished by  the  12th,  13th  and  14th  clauses  of  the  will  have  no  g^fts  over. 
They  were  like  the  trust  to  the  widow  under  the  8th  clause  of  the 
will,  the  accumulation  on  whose  trust  according  to  the  surrogate  went 
to  residuary  legatees.  Here  the  residuary  legatees  take  because  they 
have  vested  interest  in  the  corpus  of  a  trust  estate  and  are  presumptively 
the  next  eventual  takers  of  it. 

There  is  one  problem  that  might  arise  in  the  application  of  the  rule 
of  the  second  group  of  cases.  Suppose  T  by  will  creates  a  trust  of  all 
of  his  property  for  the  life  of  A  and  by  a  residuary  clause  makes  A 
residuary  legatee;  or  suppose  that  there  is  no  residuary  clause,  but  A 
is  sole  heir  and  next  of  kin.  Here  the  cestui  and  the  reversioner  are 
one  and  the  same  person.  A  can  never  take  the  corpus  of  the  trust 
estate  by  way  of  enjoyment  because  he  will  be  dead  when  the  trust 
terminates;  yet  A  has  a  vested  interest  in  the  corpus  of  the  estate, 
which  being  vested  was  always  alienable,  devisable  and  descendable. 
It  is  submitted  that  A  is  the  presumptive  taker  of  the  next  eventual 
estate  within  the  meaning  of  the  statute. 

Tort  Liability  of  a  Physician  for  Breach  of  Professional  Con- 
fidence.— The  liability  of  a  physician  to  his  patient  for  disclosing  pro- 
fessional secrets,  and  the  justification  for  such  disclosures  present  an 
interesting  question  on  which  there  is  little  authority.  In  the  recent 
Nebraska  case  of  Simonson  v.  Swenson  (1920)  177  N.  W.  831,  it  was 
stated  that  a  tort  action  will  lie  against  a  physician  for  stating  to  third 
parties  that  a  patient  is  afflicted  with  "a  contagious  disease",  but  it 
was  held  that  the  physician  is  justified  when  such  statements  are  made 
only  to  other  patients  living  in  the  same  boarding  house  with  the  plain- 
tiff, in  order  to  protect  them  from  infection. 

The  common  law  does  not  recognize  the-  confidential  nature  of  the 
relationship  of  physician  and  patient.  Information  acquired  by  a  phy- 
sician in  the  course  of  his  professional  sen/^ices  may  be  given  in  evi- 
dence,^ and  there  seems  to  be  no  legal  duty  upon  the  physician  to 
preserve  confidence  under  any  circumtances.     The  moral  duty  however 

"See  (1920)  20  Columbia  Law  Rev.  767.  " 

'Rex  V.  Gibbons  (1823)  1  C.  &  P.  97;  Banigan  v.  Banigan  (1904)  26 
R.  L  454.  59  Atl.  313;  see  People  v.  Austin  (1910)  199  N.  Y.  446,  93  N.  E. 
57;  privilege  of  a  physician  not  a  common  law  right,  so  must  be  limited 
strictly  to  that  created  by  statute.     Wigmore,  Evidence  (1905)  3347. 
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has  been  recognized  from  the  earliest  times,^  and  the  absence  of 
privilege  as  to  testimony  has  been  severely  criticized.^  This  privil^e 
is  now  established  by  statute  in  the  majority  of  jurisdictions.* 

The  common  law  confers  this  privilege  upon  the  relationship  of 
attorney  and  client,  which  is  analagous  to  that  of  physician  and 
patient.^  There  are  suggestions  that  an  attorney  is  liable  in  tort  for 
breach  of  confidence,**  although  strangely  enough  there  seem  to  be  no 
adjudications  upon  the  point.  The  statutes  granting  physicians  the 
same  privilege  as  attorneys  in  respect  to  testimony  cannot,  however,  be 
extended  beyond  their  immediate  application,  and  cannot  afford  a 
ground  for  tort  liability.^  To  allow  an  action,  therefore,  some  further 
statutory  grounds  must  be  found. 

A  Nebraska  statute^  provides  for  the  licensing  of  physicians  and  for 
the  revocation  of  licenses  for  "unprofessional  or  dishonorable  conduct". 
One  of  the  forms  of  such  conduct  enumerated  is.  %etrayal  of  a  pro- 
fessional secret  to  the  detriment  of  a  patient".  This  statute  is  penal 
in  nature  and  does  not  expressly  give  a  civil  remedy  to  the  patient.  No 
civil  liability  can  be  implied  from  the  breach  of  a  statute  which  is  a 
mere  exercise  of  the  police  power  for  the  benefit  of  the  state,  or  which 
protects  a  group  of  interests  to  which  the  person  injured  does  not 
belong.^  But  if  a  statute  clearly  protects  a  certain  class,  it  creates  by 
implication  a  duty  toward  all  persons  of  that  class,  and  one  injured  by 
its  violation  may  recover  in  a  tort  action.^"     The  Nebraska  statute  is 

*Hippocratic  Oath,  Ordronaux,  Jurisprudence  of  Medicine  (1869)  232. 
Code  of  Ethics  of  American  Medical  Association,  ibid.  233. 

'See  opinion  of  Buller,  J.,  in  Wilson  v.  Rastall  (1792)  4  T.  R.  753,  760; 
Tidy,  Legal  Medicine  (1883)  20;  but  see  contra,  Wigmorc,  op.  cit.,  3350, 
3351. 

*Witthaus  &  Becker,  Medicial  Jurisprudence  (1906)  94.  For  cases  under 
modern  statutes  see  Sparer  z:  Travelers  Ins.  Co.  (1919)  185  App.  Div. 
861,  173  N.  Y.  Supp.  673;  Free!  v.  Market  St.  Cable  R.  R.  (1892)  97  Cal. 
40,  31  Pac.  730;  Green  v.  Terminal  R.  R.  (1908)  211  Mo.  18,  109  S.  W.  715; 
Casson  z:  Schoenfeld   (1918)   166  Wis.  401,  409,  166  N.  W.  23. 

'In  re  The  London  &  Northern  Bank  Ltd.  (Ch.  D.  1902)  50  Weekly 
Rep.  386;  Gonder  t-.  Farmers  Nat'l  Bank  (1917)  259  Pa.  197,  102  Atl.  510; 
see  In  re  Cohen's  Estate  (1909)  105  Misc.  724,  174  N.  Y.  Supp.  427;  Wig- 
more,  op.  cit.,  3204. 

'Cooley.  Torts  (3rd  ed.  1906)  1002;  Comyn's  Digest  (1822)  tit.  Action 
on  Case  for  Deceit  5. 

'See  Buffalo  Loan,  etc.  Co.  v.  Knights  Templar,  etc.  Ass'n  (1891)  126 
N.  Y.  450,  455,  27  N.  E.  942,  943;  Nelson  v.  Nederland  Life  Ins.  Co.  (1900) 
110  Iowa  600,  606,  81  N.  W.  807,  809;  Bovce  v.  Northwestern  Mut.  Relief 
Ass'n  (1897)  95  Wis.  312,  321,  70  N.  W.  351,  354. 

'Neb.  Rev.  Stat.  (1913)  §  2721. 

•Atkinson  v.  Newcastle  Waterworks  Co.  (1877)  L.  R.  2  Exch.  Div.  441, 
(supplying  water  to  fire  plugs,  plaintiff's  house  burned.)  McCarthy  v. 
New  York,  N.  H.  &  H.  R.  R.  (1917)  240  Fed.  602,  (fencing  railroad  track 
against  cattle,  action  for  personal  injury  to  plaintiff.)  Kelly  v.  Henry 
Muhs  Co.  (1904)  71  N.  J.  L.  358,  59  Atl.  23,  (railing  around  elevator  shaft 
for  protection  of  employees,  plaintiff  a  fireman.)  Glaser  v.  Rothschild 
(1909)  221  Mo.  180,  213,' 120  S.  W.  1,  (raihng  around  elevator  shaft  for 
protection  of  employees,  plaintiff  a  licensee.) 

"Watkins  v.  Naval  Colliery  Co.  [1912]  A.  C.  693,  702,  (proper  apparatus 
for  raising  and  lowering  employees  in  shaft,  plaintiff  wife  of  employee;) 
Parker  v.  Barnard  (1883)  135  Mass.  116,  (railing  around  elevator  shaft, 
plaintiff  a  policeman;)  Terre  Haute  R.  R.  v.  Voelker  (1889)  129  111.  540, 
22    N.    E.    20,    (railroad    trains    ringing    bell    on    approaching    crossing;) 
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primarily  and  fundamentally  for  the  protection  of  patients.  Ko  injury 
is  done  to  the  state  or  to  the  general  public  by  such  disclosures,  as  the 
only  persons  affected  or  prejudiced  are  the  patients  whose  secrets  are 
disclosed.  Wherever  such  a  statute  is  in  force,  it  seems  clear  that  a 
patient  may  recover  from  the  physician  for  breach  of  statutory  duty. 
But,  in  the  absence  of  statute,  betrayal  of  professional  confidence  is  not 
commonly  regarded  as  sufficient  grounds  for  the  revocation  of  a  phy- 
sician's license;  and  in  all  such  jurisdictions  it  seems  equally  clear 
that  the  patient  has  no  remedy  for  the  unquestioned  wrong  which  has 
been  done  him. 

The  question  then  arises  of  justification.  The  duty  to  preserve  con- 
fidence is  subject  to  certain  clear  exceptions.  The  legal  duty  of  testify- 
ing in  judicial  proceedings,^^  or  of  reporting  certain  contagious  diseases 
when  required  by  statute'-  of  course  exempt  the  physician  from  civil 
liability  for  such  disclosures.  It  seems  that  the  moral  duty  to  protect 
other  patients  should  afford  similar  exemption.  This  moral  obligation 
of  protection  is  recognized  by  the  common  law  as  sufficient  to  create 
qualified  privilege  for  slander,'^  and  should  similarly  justify  the  phy- 
sician in  disclosing  to  his  patients  possible  sources  of  infection,  even 
though  by  so  doing  he  is  forced  to  betray  the  secrets  of  other  patients. 

Disclosures  should  be  equally  justified  when  made  to  persons  other 
than  patients.  A  physician  must  be  regarded  as  a  quasi-public  official, 
and  to  a  certain  extent  as  a  guardian  of  the  public  health.  His  obliga- 
tion to  protect  the  general  public,  no  less  than  his  obligation  to  protect 
his  patients,  is  based  upon  the  necessity  of  preventing  the  spread  of 
disease.  In  both  cases  it  is  to  the  public  interest  to  permit  him  to 
warn  persons  endangered  without  fear  of  civil  action.  In  actions  for 
slander,  qualified  privilege  is  established  by  obligations  and  relation- 
ships far  more  vague  and  distant  than  those  of  a  physician  to  the 
public,'*  and  in  the  present  case  no  distinction  should  be  drawn  between 
disclosures  to  patients  and  to  other  persons. 

Even  within  the  scope  of  this  policy,  however,  the  disclosures  must 
appear  to  be  necessary  to  prevent  the  spread  of  contagion.     All  other 

Strat  V.  Yazoo  &  M.  V.  R.  R.  (1913)  209  Fed.  157,  (keeping  crossings  in 
repair;)  Amberg  z/.  Kinley  (1915)  214  N.  Y.  531,  108  N.  E.  830,  (fire 
escapes  on  factories). 

"Smith  V.  Driscoll    (1917)   94  Wash.  441,  162  Pac.  572. 

"Neb.  Rev.  Stat.  (1913)  §  2740,  reporting  certain  contagious  diseases. 
New  York  Public  Health  Law,  §25,  board  of  health  empowered  to  require 
report  of  contagious  disease ;  Va.,  Acts  1920,  c.  364,  requiring  report  of 
venereal  diseases. 

"Cameron  v.  Corkran  (Del.  1895)  2  Marvel  166,  42  Atl.  454;  Harriott 
V.  Plimpton   (1896)    166  Mass.  585,  44  N.  E.  992. 

"Harriott  v.  Plimpton,  supra,  footnote  15,  (statements  to  fiancee  of 
plaintiff  and  to  members  of  church  concerning  alleged  venereal  disease 
of  plaintiff;)  Everest  v.  McKenncy  (1917)  195  Mich.  649,  162  N.  W.  277, 
(statements  by  president  of  Normal  School  about  character  of  student 
made  to  landlady  with  whom  student  roomed;)  see  Flanders  v.  Daley 
(1904)  120  Ga.  885,  48  S.  E.  327,  (statements  to  church  members  concern- 
ing qualifications  of  minister;)  Ward  v.  Ward  (19(X))  47  W.  Va.  766,  35 
S.  E.  873,  (statements  concerning  financial  condition;)  Adams  v.  Cameron 
(1915)  27  Cal.  App.  625,  150  Pac.  1005,  rehearing  denied,  (1915)  171  Cal. 
9,  151  Pac.  286,  (statement  to  railroad  company  concerning  misconduct 
of  conductor;)  Finkelstein  v.  Gcismar  (1918)  91  N.  J.  L.  46,  106  Atl.  209, 
(statement  to  mayor  of  town  concerning  fraudulent  business  methods  of 
competing  merchant.) 
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means  should  be  exhausted,  such  as  warning  the  patient  to  isolate  him- 
self and  to  take  all  proper  precautions.  Likewise  the  disclosures  should 
be  made  only  to  persons  in  direct  and  immediate  danger.  A  physician 
should  not  be  permitted  to  announce  the  condition  of  his  patient  to  all 
the  people  of  the  neighborhood,  merely  because  some  of  them  might 
come  into  contact  with  him.  Only  those  people  should  be  warned  who 
are  in  such  close  pro.ximity  and  association  that  infection  is  extremely 
probable  if  not  inevitable. 

It  appeared  in  the  Nebraska  case  that  the  patient  did  not  actually 
have  the  disease,  but  that  the  physician  had  made  a  reasonable  and 
honest  diagnosis.  There  seems  to  be  no  reason  for  holding  the  phy- 
sician to  absolute  truth.  The  moral  obligation  to  warn  others  is  as 
great  when  the  danger  is  unreal  but  believed  to  exist  on  reasonable 
grounds,  as  when  the  danger  is  actual.  It  seems,  therefore,  that  fhe 
principal  case  correctly  held  the  disclosure  justified  although  the  state- 
ment was  in  fact  false. 


Proration  Under  Cuntiucts  ExcrsiNn  Default. — Under  the  usual 
clause  in  a  contract  excusing  default  in  performance  due  to  causes 
''beyond  the  party's  control",  the  obligor  is  relieved  from  liability,  if  the 
contingencies  provided  against  made  it  impossible,  or  even  commer- 
cially impracticable  for  him  to  perform.^  The  situation  in  which  the 
obligee  is  prepared  to  jx-rtorm  only  in  part  raises  a  series  of  further 
questions, — those  of  apportiunment  or  proration.  These  questions  have 
been  little  considered  by  the  courts.  A  model  contract  drawn  with  the 
view  of  a  possible  limited  supply  will  contain  a  proration  clause.-  It 
should  provide  whether  or  not  the  obligee  may  elect  to  cancel  the 
entire  contract  upon  an  eJicusable  default  in  one  installment,  or  accept 

'(1920)  20  Columbia  Law  Rev.  776.  Cuyamel  Fruit  Co.  v.  Jackson  Iron 
Works,  Ltd.,  (C.  C.  A.  1920)  262  Fed.  387,  certiorari  denied  (1920)  40 
Sup.  Ct.  481  ;  Roessler  &  Hasslacher  Chemical  Co.  v.  Standard  Silk  Dyeing 
Co.  (C.  C.  A.  1918)  254  Fed.  777,  certiorari  denied  (1919)  250  U.  S.  663, 
40  Sup.  Ct.  11,  reversing  (D.  C.  1917)  244  Fed.  250.  The  opinion  in  the 
lower  court  was  mistakenly  cited  for  the  federal  rule  in  (1920)  20 
Columbia  Law  Rev.  776,  and  there  criticized  adversely. 

*The  clause  used  in  the  cotton  goods  trade  with  considerable  success 
is  printed  through  the  courtesy  of  Mr.  Charles  L.  Bcrnheimer,  Chairman 
of  the  Board  of  Arbitration  of  the  Chamber  of  Commerce  of  New  York 
State.  "Contingencies— The  seller  shall  not  be  held  responsible  for  delays 
or  failure  of  delivery  due  to  fires,  strikes,  epidemics,  lockouts,  to  counter- 
act strikes,  embargoes,  delays  by  carriers,  or  other  conditions  beyond  the 
seller's  control.  And  if  the  production  of  the  seller  shall  be  either  partially 
or  wholly  curtailed  thereby,  then  the  deliveries  shall  be  either  proportionately 
or  wholly  suspended,  as  the  case  may  be,  and  resumed  upon  the  removal  of 
the  difficulty,  and  continued  at  the  aforesaid  weekly  thereafter,  until  the 
entire  quantity  purchased  hereunder  has  been  delivered,  provided  that  if 
such  delay  in  delivery  of  any  installment  shall  be  more  than  thirty  days 
beyond  the  due  delivery  date,  the  aforesaid  undelivered  installment  of  the 
contract  may  be  canceled  by  the  buyer  by  a  written  notice  delivered  to  the 
seller  within  five  days  after  the  expiration  of  the  said  thirty  days.  Upon 
the  occurrence  of  any  of  the  contingencies  mentioned  above  the  seller 
agrees  to  notify  the  buyer  within  ten  davs  after  he  has  knowledge  thereof." 
See  Stallings  v.  De  Bardeleben  Coal  do.  (Ga.  App.  1918)  %  S.  E.  708; 
and  Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.  (C.  C.  A.  1905)  141  Fed. 
617,  619. 
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performance  of  the  remaining  installments.'  It  might  provide  that  if 
possible  the  obligor  must  perform  that  installment  partially,  and  the 
obligee  must  accept  such  partial  performance;  and  that  the  mutual 
obligations  on  the  other  installment  survive  a  single  default,  entire  or 
partial.^ 

When  there  is  no  proration  clause  in  a  contract  containing  the 
usual  clause  excusing  default,  the  existence  of  any  custom  known  to 
the  parties  should  determine  their  respective  rights  and  duties.  It 
must  then  be  said  that  the  parties  contracted  with  reference  to  the 
known  customs  and  intended  to  have  them  mould  their  obligations.* 
But  when  in  such  a  contract  there  is  no  proration  clause  and  there  is 
no  well-defined  custom  of  the  trade,  the  rules,  if  any,  to  be  applied 
should  be  such  as  most  conveniently  to  effectuate  the  purposes  of  the 
commercial  world.  The  disposition  to  be  made  of  a  particular  case 
must  necessarily  depend  ujwn  the  circumstances  of  such  case;  but 
these  general  considerations  will  undoubtedly  accelerate  the  just  dis- 
position of  similar  cases.  Thus,  it  might  lead  to  fair  results  that 
where  partial  performance  is  possible,  the  obligee  should  have  the 
election  either  to  accept  or  to  reject  such  in  lieu  performance,  unless 
there  is  a  custom  recognizing  that  the  obligee  is  also  bound.® 

If  the  limited  supply  available  is  sufficient  to  fulfill  one  contract 
but  the  obligor  has  entered  into  several  similar  contracts  with  different 
parties,  what  are  the  obligor's  duties?  In  Tennants  (Lancashire),  Ltd. 
V.  C.  8.  Wilson  &  Co.,  Ltd., ''  Viscount  Haldane,  in  reply  to  the  conten- 
tion that  the  supply  was  enough  to  fill  the  particular  contract,  said: 
"And  I  do  not  see  how  the  appellants  could  have  lawfully  delivered  to 
the  respondents  without  also  delivering  proportionately  to  the  other 
firms  with  whom  they  had  entered  into  similar  contracts.  They  were 
either  bound  to  all  their  customers  equally  or  they  were  not  bound  to 
any  of  them."  In  B.  P.  Ducas  Co.  v.  Bayer  Co..^  Judge  Lehman  said: 
"Where  a  regular  dealer  in  an  article  of  ordinary  commerce  makes 
such  a  contract,  the  parties  may  well  contemplate  that  he  is  making 
other  similar  contracts,  and  each  particular  contract  will  be  construed 
in  view  of  this  knowledge.  In  such  a  case  the  court  may  proi)erly  hold 
that  the  parties  intended  that,  where  a  contingency  arises  beyond  the 
seller's  control  which  limits  the  supply  below  the  amount  called  for 
by  all  the  contracts,  there  should  be  an  apportionment  of  this  supply. 
On  the  other  hand,  where  the  circumstances  are  such  that  the  buyer 
could  not  reasonably  be  held  to  have  contemplated  that  the  seller  was 
making  other  contracts  of  a  similar  kind,  then  the  courts  might  reason- 
ably hold  that  the  only  contingency  contemplated  by  the  parties  as  an 
excuse  for  nonperformance  was  a  contingency  that  rendered  impossible 

^Cf.  Ashland  Coal  &  Coke  Co.  v.  Hull  Coal  &  Coke  Corp.  (1910)  67 
W.  Va.  503,  68  S.  E.  124. 

*Stallings  V.  De  Bardeleben  Coal  Co.,  supra,  footnote  2;  Roessler,  etc. 
Co.  V.  Standard  Silk,  etc.  Co.,  supra,  footnote  1. 

"McKeefrey  v.  Connellsville  Coke  &  Iron  Co.  (C.  C.  A.  1893)  56  Fed. 
212,  217. 

*The  cases  merely  hold  that  the  obligee  may  insist  on  partial  performance 
and  do  not  discuss  the  obligee's  duty  to  accept.  In  Stallings  v.  De  Barde- 
leben Coal  Co.,  supra,  footnote  2,  the  contract  provided  that  the  obligee 
must  accept  such  partial  performance. 

*[1917]  A.  C.  495,  511.     See  Lord  Dunedin,  at  p.  517,  to  the  same  effect. 

•(1916)  163  N.  Y.  Supp.  32,  37. 
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the  performance  of  that  particular  contract,  standing  alone,  and  might 
construe  the  rights  of  the  parties  accordingly." 

This  distinction*  is  not  valid  as  effectuating  any  desirable  com- 
mercial policy  and  is  surely  not  based  on  any  logic  inherent  in  the 
situation.  It  has  been  suggested  in  a  previous  discussion  in  this 
Remew'o  that  in  inserting  clauses  excusing  performance  "the  parties 
contemplated  the  continuance  of  normal  conditions  as  the  precedent 
condition  to  the  continuance  of  the  obligation  to  perform."  If  that  be 
the  correct  interpretation,  an  obligor  who  through  causes  beyond  his 
control  has  but  a  limitt^  supply  on  hand  when  the  time  for  performance 
arrives  should  always  be  permitted  to  prorate  his  supply  fairly  among 
the  parties  with  whom  he  has  contracts,  whether  or  not  there  exists  a 
proved  custom  to  prorate,  and  even  in  the  absence  of  a  proration 
clause.' '  But  where,  although  he  foresees  or  might  reasonably  have 
foreseen  a  shortage,  he  continues  to  contract,'-  or  if  he  has  over-con- 
tracted in  the  first  instance,'-  it  has  been  said  that  he  is  not  justified 
in  giving  such  new  obligee?  a  proportionate  share.  Yet  the  circum- 
stances are  quite  conceivable  in  which,  to  continue  the  very  life  of  his 
business,  a  man  should  be  permitted  to  assume  new  obligations  and  pro- 
rate,'* especially  if  we  conceive  of  the  excusing  clause  as  referring  to 
a  condition  of  commercial  impossibility  or  impracticability.'*  But 
"if  the  defendants  were  u^ing  the  situation  as  a  mere  cover  and  pre- 
text for  extorting  a  higher  price  .  .  .  ,  as  a  matter  of  course  f  h 
conduct  could  not  be  tolerated."'® 

The  methods  of  prorating  and  the  quantum-  of  the  share  to  which 
each  obligee  is  entitled  presents  some  very  interesting  problems.     Where 

'This  distinction  may  be  implicit  in  some  earlier  decisions.  See  Luhrig 
Coal  Co.  V.  Tones  &  Adams  Co.,  supra,  footnote  2,  at  p.  621,  625;  Oakman, 
V.  Boyce   (1868)    100  Mass.  477,  480. 

"•(1020)   20  Columbia  Law  Rev.  776. 

"Garfield,  etc.  Coal  Co.  v.  Penn.  Coal.  etc.  Co.  (1908)  199  Mass.  22, 
41.  84  N.  E.  1020;  Metropolitan  Coal  Co.  v.  Billings  (1909)  202  Mass. 
457,  89  N.  E.  115;  Oakman  v.  Boyce,  supra,  footnote  9,  at  p.  482. 

'^Sec  Jcssup  &  Moore  Paper  Co.  v.  Piper  (C.  C.  1902)  133  Fed.  108, 
111;  B.  P.  Ducas  Co.  v.  Bayer  Co.,  supra,  footnote,  8,  at  p.  36;  Oakman  v. 
Boyce,  supra,  footnote  9,  at  p.  482:  Acme  Mfg.  Co.  v.  Arminius  Chemical 
Co.  (C.  C.  A.  1920)  264  Fed.  27,  Z2>. 

"See  Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.,  supra,  footnote  2,  at  p. 
623;  cf.  DeGrasse  Paper  Co.  v.  Northern  New  York  Coal  Co.  (1919)  190 
App.  Div.  227,  231.  179  N.  Y.  Supp.  788. 

""The  contention  that  the  plaintiff  should  have  supplied  them  with  all 
the  cars  received  from  the  railroad  company,  up  to  the  required  number, 
and  if  not,  that  a  distribution  should  have  been  made  upon  the  basis  of 
the  orders  on  hand  at  the  date  of  the  contract,  is  not  only  against  com- 
mon usage,  as  we  have  seen,  but  is  unreasonable.  If  sustained  it  would 
be  destructive  to  the  trade.  No  manufacturer  could  continue  his  business 
under  such  a  rule.  To  answer  that  parties  can  guard  against  the  danger 
by  contracting  accordingly,  and  that  this  contract  is  to  be  construed  as 
contended  for  because  the  usage  is  not  written  into  it,  does  not  help  the 
defendants.  No  sensible  man  would  so  contract  as  to  destroy  his  business, 
and  in  contemplation  of  law  the  usage  is  written  into  this  contract." 
McKeefrey  v.  Connellsville  Coke  &  Iron  Co.,  supra,  footnote  5,  at  p.  217. 

"(1920)  20  Columbia  Law  ReV.  776. 

"Jessup  &  Moore  Paper  Co.  v.  Piper,  supra,  footnote  12,  at  p.  110;  see 
Acme  Mfg.  Co.  v.  Arminius  Chemical  Co.,  supra,  footnote  12,  at  p.  35. 
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proration  is  permissible,  the  New  York  court  in  D.  P.  Ducas  Co.  v. 
Bayer  Co^'  has  held  that  the  limited  supply  must  be  distributed  pro- 
portionately among  the  contract  customers.  The  Massachusetts^^  and 
the  federal'^^  courts  have  permitted  a  fair  distribution  among  all  the 
obligor's  usual  customers,  even  though  he  was  not  boimd  to  them  by 
contract. -**  The  policy  adopted  by  the  Massachusetts  and  federal 
courts  seems  more  likely  to  lead  to  fair  results.  In  a  period  charac- 
terized by  unsettled  industrial  conditions,  one  ought  to  be  permitted 
to  contract  in  such  a  way,  that  in  the  event  of  his  inability  to  perform 
completely  because  of  contingencies  beyond  his  control,  he  may  not 
bring  down  upon  himself  financial  ruin  and  the  destruction  of  his  busi- 
ness by  disappointing  his  clients.  And  the  excusing  clause  in  the 
contract  should  be  interpreted  so  as  to  effectuate  this  policy.  The  New 
York  court,  while  admitting  the  moral  obligation  to  the  regular  cus- 
tomer not  secured  by  contract,  has  insisted  that  the  contracting  party 
is  entitled  by  virtue  of  his  contract  to  benefits  over  ordinary  customers. 
Again,  if  the  suggested  interpretation  of  clauses  excusing  performance 
is  correct,  and  the  contract  is  to  be  performed  in  the  usual  conduct  of 
the  obligor's  business,^^  then  the  obligor  should  be  permitted  to  pro- 
rate among  his  contract  customers  and  non-contract  customers,  and  in 
any  reasonable  manner  consistent  with  the  preservation  of  his 
business. 2^ 

Ordinarily  preferences  by  the  obligor  in  favor  of  particular  cus- 
tomers should  not  be  sanctioned.  But  if  by  custom^^  or  by  other  con- 
siderations, e.  g.,  the  superior  credit  of  one  customer  or  the  necessity 
for  self-preservation,  preferences  are  proper,  then  they  should  be  upheld. 
The  test  would  be  whether,  under  the  circumstances,  the  obligor  has 
made  a  conscionable  use  of  the  weapon  thus  put  in  his  hand.     There 

^'Supra,  footnote  8. 

'"Oakman  v.  Boyce,  supra,  footnote  9 ;  Metropolitan  Coal  Co.  v.  Billings, 
supra,  footnote  11;  Garfield,  etc.  Coal  Co.  v.  Penn.  Coal,  etc.  Co.,  supra, 
footnote  11. 

"Jessup  &  Moore  Paper  Co.  v.  Piper,  supra,  footnote  12;  McKeefrey 
V.  Connellsville  Coke  &  Iron  Co.,  supra,  footnote  5    (custom). 

"In  the  ven,'  opinion  in  which  he  denied  the  obligor  the  privilege  of  dis- 
tributing among  all  his  customers.  Judge  Lehman  in  B.  P.  Ducas  Co.  v. 
Bayer  Qo.,  siipra,  footnote  8,  said  at  p.  37:  "So,  also,  there  may  be  cases 
where,  owing  to  custom  or  other  matters  in  contemplation  of  the  parties 
when  the  contract  was  made,  the  courts  might  construe  such  contract  as 
giving  the  seller  the  right  to  provide  in  whole  or  in  part  for  the  needs  of 
non-contract  customers  ratably  or  even  in  preference  to  the  requirements 
of  a  written  contract." 

"See  supra,  footnote  14;  also  Oakman  v.  Boyce,  supra,  footnote  9; 
Metropolitan  Coal  Co.  v.  Billings,  supra,  footnote  11,  at  p.  460. 

°"  ...  if  the  regular  supply  on  which  he  had  depended  for  furnish- 
ing his  customers  in  Baltimore,  and  his  customers  with  whom  he  had  made 
contracts  elsewhere,  was  thus  cut  off,  I  do  not  think  that  he  was  bound  to 
send  the  whole  supply  from  his  yard  to  his  customers  here,  and  leave 
himself  to  lose  all  his  trade  at  home."  Oakman  v.  Boyce,  supra,  footnote 
9.  at  p.  482. 

"See  McKeefrey  v.  Connellsville  Coke  &  Iron  Co.,  supra,  footnote  S, 
at  p.  213  ("  .  .  .  giving  the  preference  to  order  for  the  blast  furnaces 
as  against  foundry  orders.  That  this  custom  prevailed  in  the  trade  and 
was  known  to  the  defendants.")  ;  B.  P.  Ducas  Co.  v.  Bayer  Co.,  supra, 
footnote  8,  at  p.  37. 
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might  be  priorities  among  classes  of  obligees  according  to  the  social 
utility  of  the  class:  a  hospital  might  have  prior  claim  to  a  manufac- 
turer of  luxuries,  according  to  the  schemes  employed  during  the  "war. 
Within  a  given  class  priority  should  not  be  allowed  unless  by  custom. 
Thus  it  seems  to  be  customary  for  coal  companies  supplying  small  trade 
to  fill  orders  according  to  the  time  they  get  them ;  the  custom  of  such 
time  priority  might  properly  be  given  effect. 

What  shall  be  the  quantum  of  the  share?  One  formula  used  is:  "the 
part  of  the  cars  due  plaintiff  each  day  is  to  the  whole  number  of  cars 
available  for  shipping  coal  that  day,  as  the  number  of  carloads  due  the 
plaintiff  by  the  terms  of  the  contract  that  day  is  Uj  the  number  of 
carloads  due  all  parties  for  that  day."^''  In  other  situations,  howpver,  it 
may  lead  to  fairer  results  to  prorate  according  to  customary  need?,  ag 
evidenced  by  past  dealings,^'  or  "ratably"  to  distribute  the  supply  "in 
proportion  to  the  business  of  each  manufacturer". ^^  It  might  be  con- 
venient conditionally  to  frame  such  a  formula,  suited  to  the  particular 
facts,  and  not  to  apply  it  where  the  obligor  can  show  some  overriding 
consideration  for  not  applying  it. 

In  installment  contracts,  the  inability  to  perform  should  be  excused 
only  as  to  the  installments  during  which  the  inability  actually  exists, 
and  the  contract  be  performable  as  to  the  rest.  The  obligee  should  have 
the  election  of  accepting  or  rejecting  partial  performance  of  the  install- 
ment,^^ unless  a  contract  provision  or  custom  is  inconsistent  with  any 
election.-'  Where  the  obligor's  default  as  to  one  installment  is  prop- 
erly excusable,  he  cannot  be  compelled  to  perform  that  installment 
because  of  subsequent  ability.^ 

Reasonable  and  Probable  Cause  in  Malicious  Prosecution:  For 
Judge  or  Jury  ? — Reasonable  and  probable  cause  in  malicious  prose- 
cution is  generally  defined  as  such  a  state  of  facts  as  would  induce  the 
ordinary  prudent  man  to  believe  or  to  entertain  an  honest  and  strong 
suspicion  that  the  person  charged  is  guilty.^  In  the  sense  that  this 
standard  is  a  rule  laid  down  by  a  court  ajid  not  known  to  a  layman, 
reasonable  and  probable  cause  is  a  question  of  law,  just  as  is  the  stand- 

"•Luhrig  Coal  Co.  v.  Jones  &  Adams  Co.,  stipra,  footnote  2,  at  p.  622. 
See  Oakman  v.  Bojce,  supra,  footnote  9,  at  p.  485. 

"As  in  the  problem  of  distributing  railroad  cars  among  manufacturers 
during  a  shortage.  See  McKeefrey  v.  Connellsville  Coke  &  Iron  Co., 
supra,  footnote  5,  at  p.  216;  cf.  Oakman  z:  Boyce,  supra,  footnote  9,  at 
p.  483. 

"McKeefrey  v.  Connellsville  Coke  &  Iron  Co.,  supra,  footnote  5,  at 
p.  217. 

"Cf.  Garfield,  etc.  Coal  Co.  v.  Penn.  Coal,  etc.  Co.,  supra,  footnote  11, 
at  p.  40. 

"See  supra,  footnotes  2  and  4. 

"See  Metropolitan  Coal  Co.  v.  Billings,  supra,  footnote  11,  at  p.  461; 
cf.  Davis  V.  Columbia  Coal  Mining  Co.  (1898)  170  Mass.  391,  396,  49  N.  E. 
629;  New  England  Concrete  Const.  Co.  v.  Shepherd  &  Morse  Lumber  Co. 
(1915)  220  Mass.  207,  107  N.  E.  917;  contra,  Rowland  &  Co.  v.  Lehigh 
Coal  &  Nav.  Co.   (1857)  28  Pa.  St.  215,  221. 

'See  Bacon  v.  Towne  &  Others  (1849)  58  Mass.  217,  238,  {per  Shaw, 
C.  J.)  ;  Bowen  v.  W.  A.  Pollard  &  Co.  (1917)  173  N.  C.  129,  91  S.  E.  711 ; 
Heyne  v.  Blair  (1875)  62  N.  Y.  19,  22;  Virginia  Ry.  &  Power  Co.  v.  Klaff 
(Va.  1918)  96  S.  E.  244,  246. 
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ard  of  negligence  in  the  abstract.^  But  just  as  the  inference  of  negli- 
gence from  a  set  of  circumstances  is  a  question  of  fact,  so  the  determina- 
tion of  what  facts  would  induce  the  prudent  man  to  start  a  prosecution 
is  essentially  a  question  of  fact  which  twelve  ordinary  laymen  are 
perhaps  better  qualified  to  decide  than  a  judge.'  This  question,  how- 
ever, was  reserved  by  the  court  to  itself  from  an  early  date.  This  was 
done  because  when  criminal  prosecutions  were  begun  by  individuals  the 
courts  felt  that  unless  they  gave  adequate  protection  to  the  prosecutor 
in  case  of  acquittal,  the  fear  of  damages  in  a  civil  suit  would  outweigh 
love  of  justice  and  many  crimes  go  unpunished.*  Formerly  this  pro- 
tection was  given  where  there  had  been  a  prosecution  for  a  felony,  by 
the  court's  refusing  to  issue  a  copy  of  the  indictment,  which  was  essen- 
tial to  the  plaintiffs  success,  if  it  thought  there  had  been  the  least 
cause  for  the  prosecution.^  Soon  the  courts  attained  the  same  result 
by  themselves  construing  the  facts  and  determining  what  circumstances 
constituted  reasonable  cause,  leaving  to  the  jury  only  the  finding  of 
the  particular  facts.®  It  thus  came  to  be  said  that  reasonable  cause  is 
a  matter  of  law.'  Correctly  stated  all  that  was  meant  was  that  it  is 
a  matter  of  fact  to  be  decided  by  the  court.«  Thus  where  the  facts 
were  undisputed  or  decided  by  special  verdict,  it  was  the  court's  duty 
to  declare  the  existence  or  absence  of  probable  cause."  There  was  a 
difficulty  however  where  the  facts  were  disputed,  for  the  court  could  not 
order  the  jury  to  bring  in  a  special  verdict.  If  the  jury  insisted  on  its 
right  to  bring  in  a  general  verdict,  it  became  necessary  for  the  court  to 
group  the  facts  according  to  all  possible  findings  and  charge  in  the 
alternative.'"     It  was  then  said  that  where  the  facts  are  disputed,  rea- 


"-Clinchfield  Coal  Corp.  v.  Redd   (Va.  1918)  96  S.  E.  836.  843. 

'See  Burton  v.  St.  Paul,  etc.  Ry.  (1885)  33  Minn.  189,  192,  22  N.  W. 
300;  Lister  v.  Ferryman  (1870)  L.  R.  4  H.  L.  521,  538;  Thayer,  Evidence 
(1898)  226,  228. 

*Hess  V  Oregon  Baking  Co.  (1897)  31  Ore.  503,  513.  49  Pac.  803;  Stone 
z:  Crocker  (1832)  41  Mass.  81,  83;  Thayer,  op.  cit.,  230. 

'3  Bl.  Comm.  126.  A  copy  of  the  indictment  was  needed  only  where  the 
plaintiff  had  been  prosecuted  for  a  felony,  and  does  not  appear  to  have 
been  necessary  even  then  in  the  later  cases. 

•Pain  V.  Rochester  and  Whitfield  (1599)  Cro.  Eliz.  871;  Chambers  v. 
Taylor  (1602)  Cro.  Eliz.  900;  Mahaffey  v.  Byers  (1892)  151  Pa.  92,  96, 
25  Atl.  93;  Masten  v.  Deyo  (N.  Y.  1829)  2  Wend.  425. 

'Fagnan  v.  Knox  (1876)  66  N.  Y.  525,  527;  Johnstone  v.  Sutton  (1786) 
1  T.  R.  493,  545;  Schott  v.  Indiana  Nat.  Life  Ins.  Co.  (1914)  160  Ky.  533, 
169  S.  W.  1023,  1024. 

*"The  plain  truth  ...  is  that  ...  the  courts  still  continue 
to  retain  the  determination  of  a  part  of  the  total  issue  of  fact.  If  this 
were  confessed,  instead  of  disguising  a  question  of  fact  for  the  court 
under  the  name  of  a  question  of  law,  much  confusion  would  be  avoided." 
Thayer  op.  cit.,  230.  McCarthy  v.  Barrett  (1911)  144  App.  Div.  727,  729, 
129  N.  Y.  Supp.  705. 

•Vladar  v  Klopman  (N.  J.  1916)  99  Atl.  330;  Besson  v.  Southard  (1851) 
10  N.  Y.  236;  Molloy  v.  Long  Island  R.  R.  (1891)  59  Hun  424,  13  N.  Y. 
Supp.  382.  If  the  facts  are  disputed  the  court  may  request  a  special  verdict 
of  the  jury  and  then  make  the  inference  of  probable  cause.  Ross  v.  Kerr 
(1917)  30  Ida.  492,  167  Pac.  654. 

**'The  court  should  therefore  by  means  of  a  hypothetical  instruction 
group  the  facts  which  the  evidence  tends  to  prove,  and  instruct  the  jury 
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sonable  and  probable  cause  is  a  question  for  the  jury.^^  This  too  is 
erroneous  and  has  lead  to  contusion.^-  In  all  cases  reasonable  and 
probable  cause  is  a  que--Jtion  of  fact;  the  only  question,  and  the  one 
which  now  concerns  us,  is  whether  it  is  for  judge  or  jury. 

In  a  recent  case.  Grew  v.  Mountain  Home.  Telephone  Co.,^^  the 
Appellate  Division  of  the  New  York  Supreme  Court  reversed  the  lower 
court  which  had  held  as  a  matter  of  law,  although  a  material  fact  was 
in  dispute,  that  the  plaintiflF  had  failed  to  show  a  want  of  probable 
cause.  In  that  case  the  Appellate  Court  stated  that  "if  the  facts  are 
in  dispute,  or  admit  f)f  opposing  inferences,  the  question  [of  probable 
cause]  is  for  the  jury.'''*  This  latter  statement,  as  well  as  similar  ones 
by  the  New  York  Court  of  Appeals  and  other  courts,^'*  gives  rise  to 
much  speculation  as  to  the  true  st4ite  of  the  law.  If  all  that  the  court 
in  the  Grew  case  intended  by  "inferences"  was  "inferences  of  fact", 

that,  if  they  find  such  farts  to  have  been  established,  tliey  must  find  that 
there  was  or  was  not  probable  cause."  Hess  v.  Oregon  Baking  Co.,  sufra, 
footnote  4,  at  pp.  'A\,  512.  In  Haddrick  v.  Heslop  (1848)  12  O.  B.  267,  275, 
Coleridge,  ].,  charged  the  jury  thus:  "I  tell  you,  if  you  think  so  and  so, 
there  was  a  want  of  reasonable  and  probable  cause."  See  also,  Bishop  v. 
Frantz  (1915)  125  Md.  183,  93  Atl.  412,  415;  Jackson  v.  Hillerson  (1915) 
59  Pa.  Super.  Ct.  508,  515;  Tyler  v.  Mahoncy  (1914)  166  N.  C.  509,  82  S.  E. 
870,  872;  Hall  v.  Suydam  (N.  Y.  1849)  6  Barb.  ^2,,  87;  Stewart  v.  Sonne- 
born   (1878)   98  U.  S.  187,   194. 

"Scott  V.  Dennett  Surpassing  Coffee  Co.  (1900)  51  App.  EMv.  321,  325, 
64  N.  Y.  Supp.  1016. 

'*It  is  reversible  error  for  the  court  to  charge  the  jury  on  probable  cause 
in  the  abstract  and  permit  it  to  make  tlie  inference.  Hopkins  v.  Stites 
(Okla.  1918)  173  Pac.  449;  Dunnington  v.  Locser  (Okla.  1915)  149  Pac. 
1161.  Panton  v.  Williams  (1841)  2  Q.  B.  169;  Sanders  v.  Palmer  (C.  C. 
1893)  55  Fed.  217;  Masten  v.  Deyo,  supra,  footnote  6;  Bulkeley  v.  Keteltas 
(1852)  6  N.  Y.  384;  contra.  Clinchfield  Coal  Corp.  v.  Redd,  supra,  foot- 
note 2. 

''(App   Div.  3rd   Dept.   1920)    183  N.  Y.  Supp  840. 

"It  is  to  be  noted  that  this  much  was  not  necessary  to  the  court's  hold- 
ing, for  the  lower  court  erred  in  refusing  to  let  the  jury  say  whether  the 
destruction  was  accidental  or  not,  a  material  question  of  fact,  which  was 
properly  for  the  jury,  and  on  which  the  inference  of  probable  cause  de- 
pended. Hart  V.  Leitch  (1914)  124  Md.  77,  91  Atl.  782.  Yet  the  Appellate 
Division  undoubtedly  intended  to  lay  down  a  rule  which  was  to  guide  the 
lower  court  in  the  new  trial. 

The  various  ways  in  which  the  issue  here  discussed  may  be  squarely  pre- 
sented to  the  court  are  these:  The  lower  court  has  given  or  refused  to 
give  the  jury  a  blanket  instruction  on  probable  cause  in  the  abstract,  leav- 
ing to  them  the  inference  of  probable  cause;  or  it  has  left  the  issue  to 
the  jury  where  the  facts  and  inferences  are  clear. 

"The  cases  are  full  of  such  confusing  statements  which  fail  to  distin- 
guish between  leaving  to  the  jury  inferences  of  facts  and  inferences  of 
probable  cause.  Scott  v.  Dennett  Surpassing  Coffee  Co.  .mpra,  footnote  11, 
at  p  325;  Dann  v.  Wormser  (1899)  38  App.  Div.  460,  462,  56  N.  Y.  Supp. 
474.  In  Ncuowich  v.  Cohn  (1916)  172  App  Div.  411,  158  N.  Y.  Supp  344, 
the  plaintiff  appealed  on  the  ground  that  the  evidence  introduced  by  him 
"raised  an  issue  of  fact  for  the  jury  to  determine  whether  or  not  the 
defendant  acted  with  malice  and  want  of  probable  cause."  The  court 
stated  that  "the  evidence  shows  that  there  was  a  clear  issue  of  fact  on 
the  question  of  probable  cause  and  malice,  which  ought  to  have  been  sub- 
mitted to  the  jury  on  the  count  of  malicious  prosecution." 
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there  is  no  change  in  the  law;^^  but  if  it  meant  "inferences  of  prob- 
able cause","  the  court  has  altered  the  law."  That  the  court  meant 
the  latter  seems  fairly  certain,  since  it  quoted  with  approval  the  case 
of  Heyne  v.  Blair,^^  which  had  been  previously  approved  in  Galley  v. 
Brennan,^°  both  cases  decided  by  the  New  York  Court  of  Appeals. 
In  Heyne  v.  Blair,  where  the  facts  were  disputed,  the  court  said:  "It 
is  pre-eminently  a  question  for  the  judgment  of  twelve  men  to  deter- 
mine what  upon  a  doubtful  state  of  facts,  or  upon  facts  from  which 
different  men  would  draw  different  conclusions,  would  be  the  belief 
and  action  of  men  of  ordinary  caution  and  prudence."  And  again,  the 
same  court  said,  "Such  is  the  rule  in  all  questions  of  like  character 
and  there  is  no  reason  why  this  class  of  actions  should  form  an  excep- 
tion to  the  rule."  In  Galley  v.  Brennan,  where  the  facts  were  sub- 
stantially undisputed,  the  court  approved  of  Heyne  v,  Blair  and  seems 
unconsciously  to  have  extended  the  law  and  made  the  inference  of 
probable  cause  a  question  for  the  jury  even  when  the  facts  are  undis- 
puted, if  reasonable  men  would  differ  in  acting  upon  such  facts.*^  It 
is  of  course  possible  to  interpret  the  language  of  the  court  in  the  prin- 
cipal case  as  meaning  only  "inferences  of  facts",  but  in  the  light  of 
the  vigorous  approval  of  that  part  of  Heyne  v.  Blair  just  quoted,  it 
is  highly  improbable  that  the  court  intended  merely  that.  Still  the 
New  York  courts  err  in  assuming  that  they  are  affirming  the  law  of 
the  previous  cases  in  their  own  and  other  jurisdictons,  and  the  very 
cases  they  cite  stand  for  an  opposite  proposition.-^ 

In  reading  the  reports  one  must  be  very  careful  to  see  what  question 
the  couii;  is  discussing.  There  often  arise  such  questions  as:  whether 
the  defendant  knew  the  facts  proved  in  evidence,  since  facts  may  exist 
which  would  lead  a  reasonable  man  to  act,  all  of  which  the  particular 
defendant  may  not  have  known;  whether  he  sincerely  believed  them; 
whether  he  has  cause  to  believe  them  to  be  correctly  reported  to  him; 
whether,  even  though  the  facts  proved  constituted  probable  cause  and 
the  defendant  knew  of  them,  he  had  knowledge  of  other  facts  which 
rebutted  them.  While  very  closely  related  to  probable  cause,  these  are 
nothing  more  than  preliminary  questions  of  fact  necessary  to  the  deter- 
mination of  that  issue.^^ 

*^hat  was  probably  all  the  court  intended  in  Wass  z:  Stephens  (1891) 
128  N.  Y.  123,  127,  when  it  said  "if  [the  facts  are]  disputed  or  if  capable 
of  opposing  inferences  the  question  is  for  the  jury."  In  that  case,  the 
lower  court  had  submitted  the  question  to  the  jury,  evidently  with  alterna- 
tive instructions.  The  verdict  was  for  the  plaintiff,  and  upon  appeal  by 
the  defendant,  plaintiff's  counsel  contended  merely  that  the  question 
"should  be  left  to  the  jury  under  instructions."  (p.  125)  Then  too,  James  v. 
Phelps  (1840)  11  A.  &  E.  483,  the  one  case  relied  on  by  the  court  in  the 
instant  case,  reversed  the  lower  court  on  the  ground  that  different  infer- 
ences of  fact  could  have  been  made. 

"The  court  so  held  in  Clinchfield  Coal  Corp.  v.  Redd,  si(pra,  footnote  2. 

"See  supra,  footnote  12. 

^' Supra,  footnote  1. 

"(1915)  216  N.  Y.  118,  121,  110  N.  E.  179. 

"The  consequence  of  such  a  holding  is  that  reasonable  cause  is  put  on 
exactly  the  same  basis  as  negligence  and  other  similar  questions  in  this 
respect. 

*^See  cases  cited  in  footnotes  10  and  12. 

"Siefke  v.  Siefke  (1896)  6  App.  Div.  472,  39  N.  Y.  Supp.  601;  Stewart 
V.  Sonneborn,  supra,  footnote  10,  at  p.  194;  Starkie,  Evidence  (10th  Amer. 
ed.  from  4th  London  ed.  1876)  ^782,  *783. 
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In  many  cases  what  seems  to  have  been  left  to  the  jury  was  the  in- 
ference of  probable  cause,  but  on  analysis  it  appears  that  it  was  only 
one  of  the  preliminary  questions  of  fact  just  stated.^*  Very  often,  too, 
the  courts  themselves  think  they  are  discussing  reasonable  and  probable 
cause,  when  actually  they  are  considering  one  of  the  preliminary  ques- 
tions of  fact.  Thus  in  Comerford  v.  Morwood,^^  the  court  states  that 
"under  the  circumstances  it  was  for  the  jury  to  say  whether  the  defend- 
ant caused  the  criminal  action  against  the  plaintiff  to  be  instituted 
without  probable  cause",  and  then  goes  on  to  say  that  "where  there 
is  a  substantial  dispute  as  to  what  the  facts  are,  it  is  for  the  jury  to 
determine  what  the  truth  is  and  whether  the  circumstances  relied  on  as 
a  charge  or  jusification  are  sufficiently  established,  and  for  the  court 
to  decide  whether  they  amount  to  probable  cause."  Two  more  con- 
tradictory statements  could  hardly  be  found. 

There  is  little  doubt  that  the  common  law  rule  is  that  the  inference 
of  probable  cause,  though  a  question  of  fact,  is  for  the  court.  This 
rute  has  been  criticized^"  and  appears  to  have  been  altered  by  the  New 
York  courts.  While  the  courts  may  feel  that  a  change  is  necessary, 
much  confusion  would  be  avoided  among  the  appellate  courts  and  much 
error  in  the  trial  courts,  if  the  judges  were  to  state  their  opinions  in 
clear  lang^uage  and  realize  the  true  meaning  of  their  statement 
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Small  Claims  Courts  in  the  United  States. — Recent  Massachusetts 
legislation,  which  alters  materially  the  method  of  settling  small  claims, 
is  of  peculiar  interest  due  to  the  discussion  aroused  during  the  past  year 
by  the  publication  of  Mr.  Reginald  Heber  Smith's  "Justice  and  the 
Poor."^  The  Massachusetts  enactment  is  the  latest  of  a  series  of  pro- 
visions passed  during  the  last  ten  years  by  American  legislatures  for 
the  purpose  of  improving  inferior  courts. 

It  provides^  that  the  justices  of  police,  district  and  municipal  courts 
shall  make  uniform  rules  applicable  to  such  courts,  for  the  purpose  of 
determining  according  to  substantive  law  claims  in  contract  and  tort, 
other  than  actions  for  libel  and  slander,  where  the  amount  claimed  is 
less  than  thirty-five  dollars.  Justices  of  the  city  of  Boston  are  to  make 
separate  rules  for  the  regulation  of  the  courts  of  that  city.  Payment 
of  a  fee  of  one  dollar,  and  a  statement  of  claims  to  a  clerk  of  the  court 

**Panton  v.  Williams,  supra,  footnote  12,  at  pp.  193-194. 

"(1916)  34  N.  Dak.  276,  158  N.  W.  258,  260.  Also  see  similar  con- 
tradictory and  confused  statements  in  March  v.  Vandiver  (1914)  181  Mo. 
App.  281,  168  S.  W.  824,  825;  and  Hanser  v.  Bieber  (1917)  271  Mo.  326, 
197  S.  W.  68,  72. 

"Thayer,  op.  cit.,  231.  The  Scotch  law  seems  to  be  otherwise.  See  the 
statement  of  Lord  Colonsay,  a  Scotch  Lord,  in  Lister  v.  Ferryman,  supra, 
footnote  3,  at  p.  521. 

'Carnegie  Foundation  for  the  Advancement  of  Teaching,  Bulletin  No. 
13,  (1919). 

'Mass.,  Acts  1920,  c.  553. 
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are  all  that  is  required  to  start  proceedings.  Service  of  summons  may 
be  made  by  registered  mail;  and  all  rules  of  pleading  and  procedural 
details,  such  as  costs,  stays,  etc.,  may  be  modified  or  disregarded.  The 
plaintiff  is  held  to  have  waived  jury  trial  and  appeal  by  his  filing  of 
claim;  the  defendant  may  obtain  a  jury  trial  upon  making  an  affidavit 
showing  sufficient  facts  and  that  the  request  is  made  in  good  faith,  and 
upon  payment  of  an  additional  fee.  The  rules  may  provide  that  the 
plaintiff  who  brings  his  action  in  the  superior  court  may  forfeit  his 
costs  where  it  appears  that  he  could  have  availed  himself  of  the  small 
claims  court. 

Small  claims  statutes  in  the  various  states,  while  tending  toward 
the  same  end, — speed  and  small  cost  in  the  setttlement  of  small  dis- 
putes,— do  not  agree  as  to  the  details  by  which  that  end  is  to  be 
reached.  The  differences  in  the  main  e.xist  in  those  provisions  dealing 
with:  (1)  the  force  of  the  decree,  (2)  the  size  and  kind  of  claim  which 
may  be  litigated.  (3)  the  method  of  service  of  summons,  (4)  provisions 
for  jury  trial  and  appeal,  and  (5)  the  exclusion  of  attorneys  from 
proceedings. 

Most  courts  of  the  type  created  by  this  legislation  have  been  loosely 
denominated  conciliation  courts,  although  differing  widely  in  the  force 
of  their  decree.  Conciliation  courts  in  the  strict  sense,  however,  seem  to 
be  those  which  have  no  power  of  any  kind  to  enter  a  binding  decree 
unless  both  parties  consent  thereto.  These  are  of  European  origin.^ 
but  exist  also  in  this  countrv-.*  Small  claims  courts  proper,  on  the 
other  hand,  are  a  regular  part  of  the  judicial  machinery  and  have  the 
power  to  enter  a  binding  decree  without  an  initial  attempt  at  concilia- 
tion. They  are  differentiated  from  other  courts  mainly  by  a  simple 
and  direct  procedure,  calculated  to  dispose  of  cases  quickly  and  cheaply, 
but  still  according  to  the  rules  of  substantive  law.^  This  type  of  court 
has  reached   its  fullest   development  in   the  United  States.^    Again, 


'Courts  of  conciliation  are  said  to  have  originated  in  France  in  1790. 
"Courts  of  Conciliation,"  (1895)  72  Atlantic  Monthly  676.  The  duty  of 
conciliation  is  still  one  of  the  chief  functions  of  the  French  juge  de  paix. 
"The  French  Judicial  System,"  (1909)  57  Penn.  Law  Rev.  285.  In  Denmark 
and  Norway  such  courts  (Forligs  Kommission)  have  existed  with  great 
-success  since  1795.  The  proceeding  before  the  courts  of  conciliation  there 
is  a  prerequisite  to  trial  before  anv  other  court  in  all  civil  actions.  Grevstad, 
"Courts  of  Conciliation."  (1891)  68  Atlantic  Monthly  401. 

'Minnesota,  for  disputes  between  fifty  dollars  and  $10(X),  Minn.,  Laws 
1917,  c.  263;  and  New  York,  Lauer,  "Municipal  Court  Code  in  the  City  of 
New  York,"  Supp.,  303  flF.,  set  forth  also  in  (1917)  57  New  York  Law 
Journal  2)2)7. 

This  type  of  court  exists  in  Kansas,  Kan.  Gen.  Stat.  (1915)  §  3316  ff . ; 
Illinois,  Chicago  Municipal  Court  Order  of  Feb.  26,  1916,  pursuant  to 
authority  given  in  111.  Ann.  Stat.  (J.  &  A.,  1913)  §  3332.  Cf.  Olds  (1917) 
1  Southwestern  Law  Rev.  100,  and  Oregon,  Laws  1915,  c.  2)27. 

'The  entire  German  court  system  seems  to  embody  the  distinguishing 
features  of  the  small  claims  courts,  but  the  procedure  of  the  lower  court 
is  not  so  direct  and  speedy  as  that  in  the  states  just  mentioned.  Von 
Lewinski,  "Courts  and  Procedure  in  Germany."  (1910)  5  Illinois  Law  Rev. 
193.  The  new  German  constitution  has  made  no  material  change  in  the 
system.  Baldwin  (1920)  18  Michigan  Law  Rev.  743.  The  English  County 
Court  is  also  virtually  a  court  of  small  claims,  but  has  not  yet  been 
divested  of  all  of  the  time-honored  formalities.  3  Stephen,  Commentaries 
(16th  ed.  1914)  671. 
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arbitration,  long  looked  on  with  disfavor  by  the  common  law,"  has  been 
given  a  place  among  judicial  proceedings  in  several  states.^  The 
provisions  for  this  method  as  applied  io  small  claims  differ  from  con- 
ciliation only  in  that  both  parties  must  agree  before  the  proceedings 
to  abide  by  the  final  award.  Courts  of  mediation  and  arbitration  for 
the  settlement  of  labor  disputes  have  been  developed  in  many  jurisdic- 
tions.* Finally,  in  Minnesota  and  Ohio'^  a  proceeding  usually  termed 
conciliation,  but  which  is  in  effect  a  combination  of  that  and  small 
claims  methods,'*  has  been  introduced  with  unmistakable  success.*^ 
These  courts  are  probably  the  most  perfect  yet  attempted,  and  the  Mas- 
sachusetts act  might  well  have  provided  for  an  attempt  at  conciliation 
prior  to  the  court  action.*^ 

Conciliation  courts  by  themselves,  however,  are  of  doubtful  value,  if 
unaccompanied  by  an  efficient  small  claims  court  to  which  litigants 
know  that  appeal  lies;  since  fear  of  the  delay  and  expense  of  a  long 
litigation  may  compel  one  of  the  parties  to  accede  to  what  seems  to  him 
an  unfair  settlement.**  This  is  a  kind  of  duress  and  not  even  a  distant 
cousin  of  real  conciliation.  Moreover,  the  application  of  the  prin- 
ciples of  substantive  law.  manifestly  not  always  possible  in  conciliation 
proceedings,  is  the  best  safeguard  against  capricious  or  thoughtless 
adjudication.'* 

'See  United  States  Asphalt  Refining  Co.  v.  Trinidad  Lake  Petroleum 
Co.,  Ltd.,  (D.  C.  1013)  222  Fed.  1006  for  an  interesting  and  complete  dis- 
cussion  of   this  point. 

'New  York,  Laucr,  "Municipal  Court  Code  in  the  City  of  New  York", 
Supp.  303  ff.  The  rules  of  the  New  York  Municipal  Court  were  passed 
pursuant  to  authority  given  in  N.  Y.  Laws  1915,  c.  27Q,  §  6,  subd.  6,  §  8, 
subd.  5.  (For  provisions  allowing  enforcement  of  arbitration  clauses  in 
contracts,  cf.  N.  Y.  Laws  1^20,  c.  275.)  Illinois,  except  as  to  disputes 
involving  title  to  realty.  III.,  Laws  1917.  p.  202,  as  amended,  III.,  Laws  1919, 
p.  216,  Call.  1020  Stat.,  c.  10;  and  Ohio,  5  Ohio  Ann.  Gcnl.  Code  (P.  &  A., 
1912)  §§  12148-12160.  An  arbitration  law  similar  to  that  in  New  York 
has  been  in  effect  in  England  since  1889.  Arbitration  .^ct,  52  &  53  Vic. 
(1889)  c.  49. 

'For  a  full  account  of  this  type  of  court  see  (1917)  17  Columbia  Law 
Rev.  174. 

""Minn.,  Laws  1917,  c.  263.  The  Ohio  court  was  established  under 
the  Municipal  Court  Law,  1  Ohio  Ann.  Genl.  Code  (P.  &  A.  1912)  §  1579, 
on  March  15,  1913.  (1915)  8  Bulletin  American  Judicature  Society  11. 

"In  both  states  it  is  the  duty  of  the  judge  to  try  to  effect  an  agreement, 
but  where  this  is  found  to  be  impossible,  an  adjudication  is  binding  on 
both  parties  unless  appealed  from.  For  accounts  of  the  working  of  these 
two  courts,  see  "Justice  and  the  Poor",  46,  48;  (1915)  8  Bulletin  .American 
Judicature  Society  4,  (1914)  2,2>  The  Survey  101,  (1_915)  55  Colliers  Weekly 
27,  (1920)  4  Journal  American  Judicature  Society  70. 

"The  Cleveland  court  is  said  to  have  had  only  two  appeals  from  a  total 
of  36,000  cases  decided  in  the  last  seven  years.  Harley  (1920)  4  Journal 
American  Judicature  Society  70.  In  Minneapolis,  in  the  year  1919,  but  one 
out  of  every  179  cases  was  appealed.  Ibid.,  72>.  The  costs  of  the  average 
action  in  the  Cleveland  court  come  to  a  grand  total  of  87  cents.    Ibid.,  70. 

"The  proposed  conciliation  law  of  Iowa  contemplates  a  court  of  this 
type.     (1920)  5  Iowa  Law  Bulletin  205. 

"C/.   (1915)  8  Bulletin  American  Judicature  Society  29. 

"C/.  "Justice  and  the  Poor",  45. 
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The  experience  of  the  last  few  years  with  courts  in  Minneapolis, 
Cleveland,  Chicago,  and  other  cities  has  been  that  an  increase  in  the 
size  of  claim  over  which  the  court  has  jurisdiction  is  advisable.^"  It 
seems  unfortunate  that  at  a  time  when  the  value  of  the  dollar  is  lower 
than  ever,  a  limit  as  low  as  thirty-five  dollars  was  placed  on  the  juris- 
diction of  the  courts  by  the  Massachusetts  legislature.^^  One  hundred 
dollars  has  been  found  not  to  be  too  high  for  such  claims,^ ^  and  in 
New  York  and  Minnesota^®  courts  of  arbitration  and  conciliation  take 
jurisdiction  up  to  $1,000.  The  exclusion  of  defamation  from  the 
classes  of  actions  to  be  brought  in  the  small  claims  courts  is  probably  a 
wise  provision,  due  to  the  comparative  difficulty  of  ascertaining  the 
facts  involved.^ 

Again,  the  Massachusetts  statute  is  somewhat  cautious  in  its  pro- 
vision for  the  service  of  summons.  Not  registered  mail  alone,  but 
ordinary  mail,^^  telephone,^^  or  word  of  mouth^^  are  permitted  as 
methods  of  service  in  several  states,  and  the  employment  of  such  means 
manifestly  increases  the  speed  with  which  cases  can  be  tried,  without 
in  any  way  prejudicing  the  rights  of  the  defendant. 

Provisions  for  jury  trial  are  included  in  all  legislation  on  the  sub- 
ject on  account  of  the  constitutional  provisions  guaranteeing  it;  and 
no  system  would  be  safe  without  reserving  a  right  of  appeal.  The 
various  enactments  are  in  substantial  agreement^*  as  to  the  details  of 
these  provisions.  The  method  usually  used  to  prevent  delay  when  jury 
trials  are  demanded  is  to  have  a  jury  continually  sitting  for  the  pur- 
pose of  deciding  small  claims  cases. ^'^    Thus  the  defendant  gains  nothing 

"The  Minnesota  Bar  Association  has  asked  that  the  jurisdiction  of  the 
Minnesota  court  be  raised  from  fifty  dollars  to  $100.  (1920)  4  Journal 
American  Judicature  Society  73. 

"Cf.  Ibid.,  75. 

"This  was  the  amount  formerly  allowed  in  the  Chicago  Municipal 
Court.  Cf.  (1917)  1  Southwestern  Law  Rev.  100.  It  has  now  been  in- 
creased to  $200.  "Justice  and  the  Poor",  55.  This  is  also  the  limit  set 
in  the  proposed  conciliation  law  of  Iowa.     (1920)  5  Iowa  Law  Bulletin  205. 

"N.  Y.  Laws  1915,  c.  279,  §  6  subd.  1,  6;  §  8,  subd.  5;  Minn.,  Laws  1917, 
c.  263. 

"The  English  County  Courts  cannot  take  jurisdiction  of  cases  of  libel, 
slander,  breach  of  promise  of  marriage,  or  seduction,  or  of  those  in  which 
title  to  realty  is  in  dispute.  County  Clourts  Act,  51  &  52  Vic.  (1888)  c. 
43,  §  56.  And  the  Municipal  Court  of  Atlanta  has  no  jurisdiction  over 
cases  involving  injury  to  the  person  or  reputation.  Ga.,  Laws  1913,  p.  159, 
sec.  27;  (1914)  78  Central  Law  Journal  147. 

"Kansas,  New  York,  and  Ohio. 

^Kansas  and  Minnesota. 

"Kansas  and  Minnesota. 

"Tn  Kansas  and  Oregon,  as  in  the  Massachusetts  provision,  the  plaintiff 
is  held  to  have  waived  his  right  to  appeal  and  to  a  jury  trial.  Kan.  Gen. 
Stat.  (1915)  §  3323;  Oregon,  Laws  1915,  c.  327.  In  Illinois,  Minnesota, 
and  Ohio,  either  party  may  demand  a  jury  trial,  but  in  Minnesota,  if 
the  plaintiff  appeals,  he  must  pay  costs  unless  his  judgment  is  increased  by 
at  least  ten  dollars  upon  trial  before  the  jury.  Minn.,  Laws  1917,  c.  263; 
(1917)  1  Southwestern  Law  Rev.  100,  (1915)  8  Bulletin  American  Judi- 
cature Society  18. 

'Cf.  (1915)  8  Bulletin  American  Judicature  Society  34. 
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by  his  appeal  unless  he  has  a  hona  fide  case.  An  pdditional  safeguard 
not  adopted  in  the  Masach\isetts  act  is  to  provide  that  the  defendant, 
in  case  he  lose  in  the  jury  trial,  be  compelled  to  pay  a  stipulated  svim  to 
the  plaintiff  for  attorney's  fees;**  and  Minnesota  has  gone  so  far  as 
to  make  him  pay  a  part  in  case  the  damages  are  not  reduced  by 
certain  specified  amounts  when  the  jury  renders  its  verdict. ^^ 

While  several  of  the  states  have  thought  it  advisable  to  include  pro- 
visions that  expressly  bar  attorneys  from  small  claims  proceedings,^* 
experience  has  shown  that  this  is  an  unnecessary  precaution.  On  the 
one  hand  the  simplicity  of  the  procedings  makes  the  parties  unwilling 
to  employ  counsel;  and  on  the  other,  the  profession  has  allowed  the 
courts  a  free  hand,  and  kept  away  from  such  actions  of  its  own  accord.*® 
A  supplementary  provision,  however,  which  makes  this  result  even 
more  certain,  has  not  been  included  in  the  Massachusetts  legislation. 
This  is  the  creation  of  an  advisory  clerk's  oflBce,  where  parties  are 
given  directions  and  advice  on  points  of  law  both  before  and  after 
the  trial. ^°  There  is  every  possibility,  however,  that  such  an  office  could 
be  provided  for  by  the  rules  to  be  made  by  the  justices,  since  no  restraint 
is  put  upon  them  by  the  act.  And  it  may  well  be  that  other  supple- 
mentary provisions,  which  have  been  found  to  work  well  in  practice, 
such  as  the  payment  of  judgments  in  instalments,'^  and  the  app>oint- 
ment  of  trustees  to  prevent  oppressing  debtors  by  garnishment  pro- 
ceedings,'* will  find  their  way  into  the  Massachusetts  procedure  by 
this  means. 

Finally,  a  provision  of  the  Massachusetts  act  which  should  cause  its 
operation  to  be  regarded  with  interest,  is  the  application  of  the  small 
claims  court  principles  to  the  districts  of  the  state  where  population 
is  not  so  dense  as  in  the  large  cities.  All  of  the  successful  courts  of  the 
last  decade  have  been  in  urban  jurisdictions,''  and,  while  it  is  true  that 
four  states'*  have  constitutional  provisions  authorizing  state-wide  con- 

"Usually  fifteen  dollars.  This  provision  is  in  force  in  Kansas,  Min- 
nesota, and  Oregon. 

"Minnesota,  Laws  1917,  c.  273. 

"Kansas,  Minnesota,  New  York,  in  conciliation  proceedings,  in  the 
discretion  of  the  court,  and  Oregon. 

"Cf.  Resolutions  of  the  Chicago  Bar  Association,  quoted  in  (1915) 
8  Bulletin  American  Judicature  Societ>'  48. 

*°Such  an  office  exists  in  connection  with  the  Cleveland  Court  and  the 
Chicago  Court.  Cf.  "Justice  and  the  Poor",  48,  56;  (1917)  1  Southwestern 
Law  Rev.  100. 

"Such  a  provision  already  exists  in  Massachusetts  with  regard  to  pay- 
ment of  debts  contracted  for  necessaries  or  work  and  labor.  2  Mass. 
Rev.  Laws  (1902)  p.  1535  §  168,  sec.  80;  and  the  provision  including  it  has 
been  declared  constitutional,  the  court  however  not  discussing  the  con- 
stitutionality of  the  instalment  judgment.  Brown's  Case  (1899)  173 
Mass.  498,  53  N.  E.  998. 

"In  the  Municipal  Court  of  Columbus,  Ohio.  Ohio  Ann.  Genl.  Code, 
(P.  &  A.,  Supp.  1916)  §  1558-54C. 

"Cleveland,  Columbus,  Portland,  Ore.,  New  York,  Chicago,  Kansas 
City,  Leavenworth,  Topeka,  Minneapolis,  Atlanta,  and  Washington,  D.  C. 

"Indiana,  Michigan,  North  Dakota,  and  Wisconsin. 
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ciliation  courts,  these  have  either  been  disregarded  entirely,^^  or  fallen 
into  disuse.^®  There  seems,  however,  no  reason  why  rural  as  well  as 
city  districts  should  not  benefit  by  the  introduction  of  small  claims 
courts,  and  if  the  Massachusetts  experiment  is  successful  we  may  well 
look  to  see  the  small  claims  courts  spread  to  the  remotest  comer  of  the 
states. 

Uniform  Procedure  at  Law  in  the  Federal  Courts. — Since  1912 
there  has  been  before  Congress  a  bill^  for  improving  and  simplifying 
proceedings  at  law  in  the  federal  courts  which  has  commended  itself  to 
the  foremost  practioners  of  the  country.  The  bill  cloths  the  Supreme 
Court  with  power  to  formulate  rules  governing  the  entire  pleading, 
practice  and  procedure  at  law  in  the  federal  courts,  similar  to  the  rules 
now  governing  equity  and  admiralty  procedure,  and  in  prescribing 
these  rules  the  "Court  shall  have  regard  to  the  simplification  of  the 
system  .  .  .,  so  as  to  promote  the  speedy  determination  of  litiga- 
tion on  the  merits."  The  American  Bar  Association  has  made  a  per- 
sistent, organized  effort,  since  1910,  to  procure  passage  of  such  a  bill 
in  the  interests  of  a  more  easily  accessible,  more  certain,  less  technical, 
and  less  expensive  administration  of  justice  in  the  national  courts,^ 
and  its  effort  has  been  seconded  in  strong  terms  by  both  Ex-President 
Taft  and  President  Wilson.^ 

The  average  lawyer  entertains  the  opinion  that  federal  practice  and 
procedure  at  law,  since  the  Conformity  Act.*  are  simply  the  practice 

^Wisconsin,  (1914)  10  Wisconsin  Bar  Association  Reports  206;  and 
Michigan,  where  the  only  compliance  with  the  constitutional  provisions  was 
the  establishment  of  courts  for  the  settlement  of  labor  disputes.  Renaud  v. 
State  Court  of  Mediation  and  Arbitration  (1900)  124  Mich.  648,  83  N.  W. 
620. 

"Indiana  and  North  Dakota,  (1914)  10  Wisconsin  Bar  Association 
Reports  224. 

'S.  B.  No.  1214  and  H.  R.  No.  133  of  the  63rd  Cong.  (1st  Sess.)  are 
practically  identical.  Various  other  bills  of  like  import  have  been  intro- 
duced in  both  houses. 

'See  (1920)  6  Journ.  Am.  Bar  Ass'n  509-527. 

'In  an  official  congressional  message  (Dec.  6,  1910)  President  Taft  said: 
"One  great  crying  need  in  the  United  States  is  cheapening  the  cost  of 
litigation  by  simplifying  judicial  procedure  and  expediting  final  judgment 
I  am  strongly  convinced  that  the  best  method  of  improving 
judicial  procedure  at  law  is  to  empower  the  Supreme  Court  to  do  it 
through  the  medium  of  the  rules  of  court,  as  in  equity." 

President  Wilson  in  a  speech  at  Indianapolis  (Jan.  9,  1915)  said:  "I 
do  know  that  the  United  States,  in  its  judicial  procedure,  is  many  decades 
behind  every  other  civilized  government ;  and  I  say  that  it  is  an  immediate 
and  imperative  call  upon  us  to  rectify  that,  because  the  speediness  of 
justice,  the  inexpensiveness  of  justice,  the  ready  access  of  justice  is  the 
greater  part  of  justice  itself."  And  in  New  York  (Nov.,  1916)  he  said: 
"The  procedure  of  our  courts  is  antiquated  and  a  hindrance,  not  an  aid, 
in  the  first  administration  of  the  law.  We  must  simplify  and  reform  it 
as  other  enlightened  nations  have  done,  and  make  courts  of  justice  out 
of  our  courts  of  law." 

*(1872)  17  Stat.  197,  §§  5,  6,  U.  S.  Comp.  Stat.  (1916)  §  1537. 

"Ex  parte  Fisk  (1885)  113  U.  S.  713,  720.  5  Sup.  Ct.  724;  Whitford  v. 
Clark  County  (1886)  119  U.  S.  522,  525,  7  Sup.  Ct.  306;  Luxton  i>.  North 
River  Bridge  Co.  (1893)  147  U.  S.  337,  338.  13  Sup.  Ct.  356. 
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and  procedure  of  the  state  in  which  the  court  is  sitting  in  all  essential 
details.  In  fact,  however,  the  decisions  of  the  Supreme  Court  have 
established  many  vital  diverp;enccs  from  the  practice  of  the  states. 
These  exceptions  to  conformity  are  to-day.  perhaps,  the  chief  charac- 
teristic of  federal  practice.  Thoy  are  technical  and  difficult,  requiring 
close  familiarity;  in  consequence,  the  small  practitioner  oft^n  feels  the 
necessity  of  turning  over  cases  in  federal  courts  to  the  comparatively 
few  lawyers  who  are  axpert  in  federal  practice. 

It  will  be  well  to  point  out  the  more  important  instances  of  non- 
conformity. An  obvious  instance  is  furnished  where  Congress  has 
enacted  a  law  prescribing  a  fixed  rule  of  practice  to  obtain  in  the  federal 
courts;  this  rule,  of  course,  prevails  over  any  state  r^nlation.^  State 
statute's  are  utterly  without  effect  as  operating  to  restrict  or  enlarge 
the  jurisdiction  of  national  courts,  the  jurisdiction  of  which  is  deter- 
minded  solely  by  acts  of  Congress.^  The  Act  of  Conformity,  again,  has 
not  abrogated  the  long  established  practice  of  United  States  courts 
which  places  the  grant  or  refusal  of  a  new  trial  in  the  sound  discretion 
of  the  court;  in  passing  upon  motions  for  a  new  trial  or  bills  of 
exceptions  the  federal  judge  may  wholly  disregard  any  state  statutes.'' 

Laws  of  states  regulating  the  personal  administration  of  a  judge 
have  no  force  in  the  federal  courts;  instiince^  of  this  are  the  manner 
of  instructing  the  jury,  requirements  defining  what  papers  the  jury  may 
carry  with  them  in  retiring  from  the  box.^  Regulations  of  state  courts 
are  inapplicable  to  all  those  i)roceedings  in  the  federal  trial  which  are 
taken  to  review,  ujwn  wTit  of  error,  the  judgments  of  such  trial  courts, 
such  as  making  objections  and  taking  exceptions.^  It  is  interesting  to 
note  that  before  the  Act  of  March  3,  1915."*  any  state  statutes  which 
abolished  the  distinction  between  legal  and  equitable  remedies  were 
consistently  disregarded,  the  fcileral  courts  preserving  the  distinction.^^ 

The  foregoing  are  a  few  notable  examples  of  non-conformity.  This 
situation  was  evidently  foreseen  by  Congress,  for  the  Conformity  Act 
says  the  conformity  shall  be  only  ''as  near  as  may  be",  leaving  to 
federal  courts  some  degree  of  discretion  in  an  otherwise  mandatory 
provision.'-     In  consequence,  federal  practice  has  become  highly  tech- 

•Phelps  et  al.  v.  Oaks  et  al.  (1886)  117  U.  S.  236,  6  Sup.  Ct.  714; 
Southern  Pac.  Co.  v.  Denton   (1892)   146  U.  S.  202,  209,  13  Sup.  Ct.  44. 

'Missouri  Pac.  Rv.  v.  Chicago  &  Alton  R.  R.  (1889)  132  U.  S.  191.  10 
Sup.  Ct.  65;  St.  Clair  v.  United  States  (1894)  154  U.  S.  134,  153,  14  Sup. 
Ct.  1002. 

'Nudd  et  al.  v.  Burrows,  Assignee  (1875)  91  U.  S.  426,  441;  United 
States  Mut.  Accident  Ass'n  7'.  Burr>-  (1888)  131  U.  S.  100,  119,  9  Sup.  Ct. 
755;  sec  Grimes  Dry  Goods  Co.  v.  Malcolm  (1896)  164  U.  S.  483,  489, 
17  Sup.  Ct.  58. 

•Chateaugay  Ore  S:  Iron  Co.,  Petitioner  (1888)  128  U.  S.  544.  553,  9 
Sup.  Ct  150;  see  Francisco  v.  Chicago  &  Alton  R.  R.  (C.  C.  A.  1906)  149 
Fed.  354,  358,  and  cases  cited. 

'"2;^  Stat.  956,  c.  90,  U.  S.  Comp.  Stat.  (1916)  §  1251a,  b,  c. 

"Scott  V.  Neely  (1891)  140  U.  S.  106,  110.  11  Sup.  Ct.  712.  The  effect 
of  the  Act  of  March  3,  1915,  has  been  to  abolish  all  technical  distinctions 
between  proceedings  at  law  and  in  equity:  see  United  States,  to  use  of 
Morris  v.  Richardson  et  al.  (C  C.  A.  1915)  222>  Fed.  1010,  1013;  Burroughs 
Adding  Machine  Co.  v.  Scandinavian-American  Bank  (D.  C.  1917)  239 
Fed.  179. 

""The  conformity  is  required  to  be  a  'near  as  may  be' — not  as  near 
as  may  be  possible,  or  as  near  as  may  be  practicable.  This  indefiniteness 
may  have  been  suggested  by  a  purpose;  it  devolved  upon  the  judges  to  be 
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nical  and  confusing,  and  to  remedy  this  situation  Congress  is  asked 
to  empower  the  Supreme  Court  to  prescribe  rules  of  procedure  at  law, 
as  it  has  done  in  equity  and  admiralty.^^  England  provided  for  such 
rules  in  1873." 

The  advantageous  results  of  judge-made  rules  of  procedure  appear 
readily  when  we  consider  their  success  in  England.  A  comparatively 
recent  work^"  on  the  subject  gives  us  an  excellent  historical  resume  of 
the  system  and  its  resxilts.  In  England  the  Supreme  Court  rules  are 
formulated  by  a  Rule  Committee  composed  of  judges,  practicing  barris- 
ters, and  solicitors,  in  whose  "discretion  lies  the  making  or  amending 
of  all  rules  affecting  the  sittings  of  the  court,  the  duties  of  its  officers, 
pleading,  practice,  procedure,  and  the  costs  of  proceedings  therein".^® 
This  committee  may  repeal  or  amend  any  rules  as  it  sees  fit,  but  it  is 
provided  that  due  notice  be  given  of  any  projwsed  change.^ ^  Parlia- 
ment may  set  aside  any  action  of  the  committee.  From  the  latter 
there  have  issued  well  over  a  thousand  rules  whose  simplicity,  flexibility, 
and  adaptability  to  the  ever-changing  requirements  of  litigation  have 
been  their  chief  merit.  True,  the  English  system,  as  it  has  developed. 
is  not  perfect  and  many  just  criticisms  can  be  brought  against  it.** 
However,  a  system,  under  which,  out  of  about  80,000  proceedings  an- 
nually in  the  several  divisions  of  the  High  Court,  there  were  handed  down 
an  average  of  but  275  decisions  in  problems  of  procedure,*®  must  have 
something  commendable  in  it.  The  importance  of  the  reforms  wrought 
by  the  great  Judicature  Acts  lies  chiefly  in  the  improvement  of  pro- 
cedural law,  says  the  author,  and  this  means  the  creation  of  the  Rule 
Committee^**  The  system  has  prevailed  in  England  almost  a  half 
century  and,  doubtless,  there  have  been  made  many  unwise  rules;  but 
the  very  simplicity  and  ease  of  correcting  or  disregarding  such  rules 

affected  the  duty  of  construing  and  deciding,  and  gave  them  the  power 
to  reject,  as  Congress  doubtless  expected  they  would  do,  any  subordinate 
provision  in  such  State  statutes,  which,  in  their  judgment,  would  unwisely 
encumber  the  administration  of  the  law,  or  tend  to  defeat  the  ends  of 
justice,  in  their  tribunals."  Per  Swayne,  J.,  in  Indianapolis,  etc.  R.  R.  v. 
Horst  (1876)  93  U.  S.  291,  300. 

"(1842)  5  Stat.  518,  c.  188,  §  6,  U.  S.  Comp.  Stat.  (1916)  §  1543.  This 
act,  as  originally  passed  by  Congress  gives  the  Supreme  Court  power  to 
prescribe  rules  of  practice  at  common  law,  as  well  as  in  equity  and 
admiralty;  however  the  effect  of  the  Conformity  Act  (supra,  footnote  4), 
which  specifically  excludes  actions  in  equity  and  admiralty,  seems  to  have 
been  to  negative  this  power.  And  so,  in  the  Compiled  Statutes  mention 
of  the  power  of  the  Supreme  Court  to  formulate  rules  of  practice  at  law 
for  the  federal  courts  is  strikingly  omitted. 

"Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  §  23.  See,  also,  Judicature 
Act,  1875,  38  &  39  Vict.  c.  77,  §  17;  Appellate  Jurisdiction  Act,  1876,  39 
&  40  Vict.  c.  59,  §  17;  Supreme  Court  of  Judicature  Act,  1881,  44  &  45 
Vict.  c.  68,  §  19. 

"Samuel  Rosenbaum :  The  Rule-Making  Authority  in  the  English 
Supreme  Court  (1917).  For  a  review  of  the  book  by  Herbert  Harley, 
see  (1918)  28  Yale  Law  Journ.  203. 

"Rosenbaum,  op.  cit.,  21. 

'Tiules  Publication  Act,  1893,  56  &  57  Vict.  c.  66. 

"Rosenbaum,  op.  cit.,  c.  xvii,  The  Success  of  the  Rule  Committee. 

Vbid.,  p.  263. 

''Ibid.,  p.  256. 
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should  speak  eloquently  for  it.^^  The  words  of  Lord  Bowen,  a  propos 
the  rules  of  the  Supreme  Court  need  no  comment :  "It  may  be  asserted 
without  fear  of  contradiction  that  it  is  not  possible  in  the  year  1887 
for  an  honest  litigant  in  Her  Majesty's  Supreme  Court  to  be  defeated 
by  any  mere  technicality,  any  slip,  any  mistaJcen  step  in  his  litigation."^^ 
England's  experiment  may  well  furnish  guidance  to  us.  The  judges 
of  the  Supreme  Court,  with  the  assistance  of  suggestions  from  other 
judges  and  active  practitioners,  should  be  able  to  make  a  set  of  simple 
rules,  subject  always  to  amendment  and  repeal  as  changing  conditions 
require,  which  would  make  federal  practice,  not  a  confusing  system  of 
technicalities  in  which  substance  is  often  sacrificed  to  form,  but  an 
easily  intelligible  system  of  simple  rules.-'  These  would  not  modify 
in  any  way  the  jurisdiction  of  the  federal  courts,  which  is  a  purely 
legislative  function;  they  would  merely  regulate  procedure  attendant 
upon  the  exercise  of  that  jurisdiction  where  it  exists.  This,  and  no 
more,  has  been  the  effect  of  the  equity  and  admiralty  rules  promulgated 
by  the  Supreme  Court. ^*  The  impossibility  and  impracticability  of 
conforming  to  state  practice  at  all  times  has  created  a  situation  which 
is  crying  for  a  change.  And  the  rules  evolved  for  federal  courts 
would  readily  be  a  model  to  be  emulated  by  our  state  courts.  Psycho- 
logically, this  seems  a  highly  feasible  method  for  working  toward 
nation-wide  uniformity,  when  we  have  the  vital  element  of  state  pride 
to  cope  with. 
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Attorney  and  Client — Receipt  of  Debtor's  Check — Implied  Author- 
ity TO  Endorse  Client's  Name. — The  plaintiff's  attorney,  employed  to 
collect  money  due  her,  received  the  debtor's  check,  payable  to  his  client 
and  himself.  He  gave  his  client's  receipt,  endorsed  her  name  on  the 
check,  and  collected  the  amount  from  the  drawee  bank.  He  accoiinted 
to  her  for  only  a  small  portion  thereof.  The  plaintiff  sues  the  endorsee 
bank  for  the  remainder.     Held,  the  attorney  had  implied  authority  to 

""The  relation  of  rules  of  practice  to  the  work  of  justice  is  intended 
to  be  that  of  handmaid  rather  than  mistress,  and  the  Court  ought  not 
to  be  so  far  bound  and  tied  by  rules  which  are  after  all  only  intended 
as  general  rules  of  procedure,  as  to  be  compelled  to  do  what  will  cause 
injustice  in  the  particular  case."  Per  Lord  Collins,  M.  R.,  in  Re  Coles  and 
Ravenshear  [1907]  1  K.  B.  1,  4. 

*^From  an  essay  on  the  Administration  of  the  Law,  in  a  symposium 
entitled  The  Reign  of  Queen  Victoria  (1887)  Vol.  I,  309.  See  Dicey, 
Law  and  Public  Opinion  (1908)  207.  In  the  preface  to  Rosenbaum's  book, 
T.  Willes  Chitty,  Master  of  the  Supreme  Court  of  Judicature,  says  at 
p.  xi :  "That  the  rules  made  by  this  Committee  are,  however,  far  better 
and  far  more  effective  than  any  that  has  been,  or  are  likely  to  be,  produced 
by  our  English  legislature,  no  one,  I  think,  can  doubt.  Instances  of  rules 
relating  to  matters  of  practice  and  procedure  made  by  our  legislature  are 
not  wanting,  and  such  rules  have  for  the  most  part  proved  unworkable 
and  ill  adapted  to  the  requirements  of  actual  practice." 

"See  Report  of  Committee  on  Uniform  Judicial  Procedure  (1919)  5 
Joum.  Am.  Bar  Ass'n  468. 

**See  New  England  Ins.  Co.  et  al.  v.  Detroit  &  Chicago  Steam  Nav.  Co. 
(D.  C.  1871)  18  Fed.  Cas.  No.  10,154  at  p.  66;  In  re  Kirkland  et  al.  (D.  C. 
1873)  14  Fed.  Cas.  No.  7842,  at  p.  677. 
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make  the  eudorsement  and  the  bank  is  not  liable.  Crake  v.  Mercantile 
Trust,  etc.  Bank  (111.  App.  1920)  GO  Natl.  Corp.  Reporter  775. 

An  agrent  to  collect  has  no  authority,  unless  expressly  conferred 
or  established  by  custom,  to  receive  anything  in  payment  of  his  prin- 
cipal's claim  except  cash.  Mechem,  Agency  (2nd  ed.  1914)  679.  It 
has  been  held  therefore  that  no  authority  can  be  implied  to  endorse 
his  principal's  name  on  a  check  so  received.  Chatham  Natl.  Banh  v. 
liochstadter  (N.  Y.  1S83)  11  Daly  343.  And  where  an  agent  has 
express  authority  to  receive  a  check,  no  authority  to  endorse  can  be 
implied.  Kansas  City  Casualty  Co.  v.  Westport  Ave.  Bank  (1915) 
191  Mo.  App.  287,  177  S.  W.  1092.  In  such  a  case,  his  mission  is  wholly 
performed  when  he  receives  the  check.  An  agent  may,  however,  without 
express  authority  receive  such  an  instrument  payable  to  himself  as  a 
convenient  way  of  obtaining  the  money  due.  Potter  v.  Sager  (1918) 
184  App.  Div.  327,  171  N.  Y.  Supp.  438.  For  a  check,  apart  from 
special  agreement,  is  but  conditional  payment,  not  affected  by  the 
return  of  a  receipt.  See  Williams  v.  Brown  (1900)  53  App.  Div.  486, 
487,  65  N.  Y.  Supp.  1049.  Payment  becomes  absolute,  however,  upon 
the  collection  of  the  check  from  the  drawee  bank.  Potter  v.  Sager, 
supra;  Morrison  v.  Chapman  (1913)  155  App.  Div.  509,  140  K  Y. 
Supp.  700.  In  the  principal  case,  the  attorney's  indorsement  to  the 
drawee  bank,  if  authorized,  did  not  in  any  way  compromise  his  client. 
She  was  not  made  liable  as  indorser.  Cf.  Johnston  v.  Schnabaum 
(1908)  86  Ark,  82,  109  S.  W.  1163.  Nor  could  the  bank  recover  from 
her  the  amount  paid  if  the  debtor's  funds  proved  insufficient.  First 
Natl.  Bank  v.  Sidehottom  (1912)  147  Ky.  690,  145  S.  W.  404.  The 
attorney  simply  adopted  a  convenient  method  of  obtaining  cash  pay- 
ment, and  could  have  defrauded  her  as  easily  by  taking  the  money 
directly  from  the  debtor.  He  was  employed  to  collect  money;  and  this  is 
exactly  what  he  did  when  he  cashed  the  check.  The  endorsement  was, 
therefore,  impliedly  authorized.  Griffin  v.  Erskine  (1906)  131  Iowa  444, 
109  N.  W.  13;  cf.  North  End  Paper  Co.  v.  State  Bank  (1916)  198  111. 
App.  242;  cf.  Natl.  Fire  his.  Co.  v.  Eastern  B.  &  L.  Assn.,  (1902)  63 
Neb.  698,  88  N.  W.  863.  Furthermore,  if  the  view  be  taken  that  the 
attorney  was  not  authorized  even  to  receive  the  check,  the  decision 
might  nevertheless  be  justified.  For  the  attorney  in  cashing  the  check 
might  be  considered  as  only  the  debtor's  agent.  The  plaintiff  would  then 
have  no  interest  in  the  check,  and  could  not  maintain  trover.  The 
objection  might  be  raised,  however,  that  the  plaintiff  was  one  of  the 
payees  of  the  check. 

Bankruptcy — Property  Passing  to  Truster — Right  of  Trustee  to 
Sue. — An  incorporated  creamery  deposited  with  the  defendant  bankers 
funds  representing  the  proceeds  of  the  sale  of  dairy  products  which  the 
creamery  manufactured  and  sold  for  its  "patrons",  holding  the  right 
against  the  bank  in  trust  for  them.  The  bank  had  notice  of  the  trust, 
and  that  the  creamery  had  no  money  of  its  own  on  deposit.  Upon  the 
insolvency  of  the  creamery  and  against  the  protests  of  its  officers,  the 
bank  used  this  fund  to  satisfy  claims  of  its  own  against  the  creamery. 
The  plaintiff,  as  trustee  in  bankruptcy,  sues  to  recover  this  fund  on 
behalf  of  the  patrons.  Held,  one  judge  dissenting,  that  the  plaintiff 
may  recover.  Edivards  v.  MacCartney  et  ah  (App.  Div.  3rd  Dept. 
1920)  183  N.  Y.  Supp.  852. 

Section  70  of  the  National  Bankruptcy  Act  of  1898  specifically 
enumerates   those   classes   of  property   which   pass  to   the  trustee   in 
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bankruptcy  for  the  benefit  of  creditors.  See  In  re  Home  Discount  Co. 
(D.  C.  1906)  147  Fed.  538.  Subdivision  5  of  this  section  passes  to  the 
trustee  property  which  prior  to  the  filing  of  the  petition  the  bankrupt 
could  Vjy  any  means  have  transferred.  This  refers  only  to  the  property 
which  the  bankrupt  would  have  been  legally  privileged  to  transfer. 
Collier,  Bankruptcy  (11th  ed.  1917)  1127.  Clearly  in  the  instant  case 
the  right  of  the  bankrupt  against  the  bank  was  not  property  of  this  sort. 
It  has  been  held  that  land  which  a  bankrupt  holds  in  trust  for  another 
passes  to  the  trustee  in  bankruptcy.  Clark  v.  Snelling  (C.  C.  A.  1913) 
205  Fed.  240;  cf.  Low  v.  Welch  (1885)  139  Mass.  33,  29  N.  E.  216. 
But  it  has  been  held  that  personalty  so  held  does  not  pass  to  the 
trustee  in  bankruptcy  under  Section  70  of  the  Act.  In  re  Berry 
CD.  C.  1906)  146  Fed.  623.  The  latter  part  of  subdivision  5  refers  to 
property  which  might  have  been  levied  upon.  The  bank  account  in 
the  instant  case,  being  trust  property,  could  not  have  been  levied  upon 
and  sold  for  the  debts  of  the  creamery.  Williams  v.  Fullerton  (1848) 
20  Vt.  346;  Morrill  v.  Raymond  (1882)  28  Kan.  415;  Siemon  v. 
SchurcJc  (1864)  29  N.  Y.  598.  Of  course,  if  it  be  held  that  the 
bankrupt's  right  against  the  bank  passed  to  the  trustee  in  bankruptcy, 
cf.  Clarl-  V.  Snelling,  supra,  he  took  such  title  subject  to  all  equities. 
Zartman  v.  First  Natl.  Banlc  (1910)  216  U.  S.  134,  30  Sup.  Ct.  368. 

Carriers — Express  Companies — Recovery  of  Gk)ODS  After  Payment 
FOR  Supposed  Loss. — The  plaintiff's  trunk,  worth  $175.00,  was  lost  in 
the  course  of  shipment.  The  defendant  company  paid  him  $50.00  in 
"full  release  and  satisfaction  of  any  and  all  claims  account  of  shipping". 
Shortly  after  the  trunk  was  found.  Held,  the  plaintiff  is  entitled  to 
the  trunk  without  refunding  the  $50.00.  Roe  v.  American  Railway 
Exp.  Co.  (N.  Y.  App.  Term  1st  Dept.  1920)  112  Misc.  496. 

Payment  by  a  carrier  of  the  full  value  of  goods  erroneously  supposed 
to  be  lost  transfers  the  property  therein.  Cf.  Hagerstown  Bank  v. 
Adams  Exp.  Co.  (1863)  45  Pa.  St.  419.  On  the  facts  of  the  instant 
case,  however,  it  would  be  unjust  and  contrary  to  the  intention  of  the 
parties  to  give  the  payment  of  $50.00  the  effect  of  a  sale.  They  doubt- 
less considered  it  merely  the  extinguishment  of  a  claim  for  damages. 
Cf.  Beaty  v.  Goggan  &  Bro.  (Tex.  1910)  131  S.  W.  631.  In  the  absence 
of  agreement,  moreover,  liens  may  only  be  created  by  some  fi^ed  rule 
of  law.  It  would  not  have  been  proper,  therefore,  for  the  court  to  have 
created  one  in  favor  of  the  defendant.  First  State  Bank  v.  Ware 
(Okla.  1918)  174  Pac.  273;  Paton  v.  RoUiison  (1909)  81  Conn.  547, 
71  Atl.  730.  Therefore,  since  title  was  in  the  plaintiff  and  the  express 
company  had  no  lien,  the  former  was  entitled  to  immediate  possession. 
The  court  was  not  called  ui)on  to  consider  whether  the  defendant  could, 
in  a  separate  action,  recover  the  money  paid.  This  would  depend  upon 
the  basis  of  the  settlement.  If  the  trunk  seemed,  beyond  doubt,  perma- 
nently lost,  and  the  payment  was  made  on  this  assumption,  there  was 
a  mistake  of  fact  which  would  entitle  the  company  to  recover  the 
amount  paid,  inasmuch  as  the  risk  of  subsequent  discovery  was  not 
knowingly  assumed.  Cf.  State  Savings  Bank  v.  Bull  (1901)  129  Mich. 
193,  88  N.  W.  471;  Masonic  Life  Ass'n  v.  Crandell  (1896)  9  App.  Div. 
400,  41  N.  Y.  Supp.  491;  but  cf.  McArthur  v.  Luce  (1880)  43  Mich. 
435,  5  N.  W.  451.  If,  however,  as  seems  more  probable,  the  company 
made  the  payment  realizing  that  the  trunk  might  eventually  be  found, 
it  consciously  assumed  a  risk  that  makes  the  payment  conclusive. 
Cf.  Insurance  Co.  v.  Chittenden  (1907)  134  Iowa  613,  112  N.  W.  96; 
/Sears  v.  Grand  Lodge  A.  0.  U.  W.  (1900)  163  N.  Y.  374,  57  N.  E.  618. 
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Constitutional  Law — Enforcement  Law — Appropriateness  to  Con- 
stitutional Amendment. — The  government  applied  for  leave  of  court 
to  file  an  information  against  the  defendant  who  was  charged  with 
having  liquor  in  his  possession  contrary  to  Title  2,  Section  3  of  the 
National  Prohibition  Law  or  Volstead  Act  which  provides  that  no 
person  shall  manufacture,  etc.,  or  possess  any  intoxicating  liquor  except 
as  authorized  in  this  Act,  etc.  Held,  application  granted.  United 
States  V.  Murphy  (D.  C.  1920)  264  Fed.  842. 

Irrespective  of  the  Volstead  Act  being  a  war  measure,  the  question 
arises  whether  that  section  relating  to  possession  violates  the  XVIIIth 
Amendment  which  provides  in  part:  "After  one  year  from  the  ratifica- 
tion of  this  article  the  manufacture,  sale,  or  transportation  of  intoxi- 
cating liq-uojs  within,  the  importation  thereof  into,  or  the  exportation 
thereof  from  the  United  States  and  all  territory  subject  to  its  juris- 
diction thereof  for  beverage  purposes  is  hereby  prohibited."  It  is  well 
settled  that  an  enforcement  act  may  go  reasonably  beyond  the  actual 
terms  of  a  statute  to  give  effect  thereto  in  order  to  carry  out  the  inten- 
tion of  the  legislature.  State  v.  Centennial  Brewing  Co.  (Mont.  1919) 
179  Pac.  296.  Numerous  cases  have  arisen  under  the  XlVth  Amend- 
ment presenting  analagous  problems  to  that  in  the  instant  case.  In 
all  these  cases  the  legislative  condemnation  of  practices  in  themselves 
innocent  has  been  upheld  by  the  courts  in  order  to  prevent  the  evasion 
of  prohibitions  directed  against  acts  clearly  harmful  to  society.  When- 
ever the  prevention  of  such  "innocent"  acts  seems  in  fact  to  be  neces- 
sary to  effectuate  the  general  purpose  of  a  statute,  it  will  be  upheld 
as  constitutional.  People  ex  rel.  Silz  v.  Uesierherg  (1908)  211  IT.  S. 
31,  29  Sup.  Ct.  10;  Booth  v.  Illinois  (1902)  184  U.  S.  425.  22  Sup.  Ct. 
425;  Murphy  v.  California  (1912)  225  U.  S.  623,  32  Sup.  Ct.  697. 
Since  it  would  be  impossible  effectually  to  prevent  the  transportation 
of  intoxicating  liquors  unless  their  possession  were  regulated,  the  pro- 
visions of  the  Volstead  Act  in  this  latter  respect  are  appropriate  to  the 
enforcement  of  the  XVIIIth  Amendment. 

Constitutional  Law — Proclamation  of  Katification  of  Amendment 
— Mandamus.— The  Secretary  of  State  of  the  United  States,  having 
received  official  notice  from  the  requisite  number  of  states  that  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United  States  had 
been  ratified,  issued  a  proclamation  in  accordance  with  (1818)  3  Stat. 
439,  U.  S.  Comp.  Stat.  (1916)  §303.  Thus  the  amendment  had  be- 
come valid  as  a  part  of  the  constitution.  The  plaintiff  allying  that 
the  process  of  ratification  in  several  states  was  not  legal,  maintained 
that  the  amendment  had  never  become  valid  an^  asked  for  a  writ  of 
mandamus  to  compel  the  Secretary  of  State  to  revoke  his  proclama- 
tion. Held,  the  writ  should  not  be  granted  since  the  Secretary  of 
State  has  no  authority  to  investigate  the  truth  of  the  oflicial  notices 
which  he  receives  and  since  the  proclamation  has  no  effect  upon  the 
validity  of  an  amendment.  United  States  ex  rel.  Widenmair  v.  Colby, 
Secretary  of  State  (C.  C.  A.  1920)  265  Fed.  998. 

Mandamus  is  limited  to  the  enforcement  of  ministerial  duties. 
Wulftange  v.  McCollom  (1883)  83  Ky.  361;  United  States  ex  rel. 
Riverside  Oil  Co.  v.  Hitchcock  (1903)  190  U.  S.  316.  23  Sup.  Ct.  698. 
Here  the  plaintiff  neither  contended  nor  showed  that  the  Secretary  of 
State  was  guilty  of  neglecting  to  perform  such  a  duty.  On  the  con- 
trary, he  averred  that  the  duty  had  been  performed.  Nothing  in 
(1818)  3  Stat.  439,  U.  S.  Comp.  Stat.  (1916)  §  303,  indicates  in  any 
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way  that  the  Secretary  of  State  has  either  a  privilege  or  a  duty  to 
delve  into  the  question  of  the  legality  of  the  official  notices  which  he 
receives.  Mandamus  has  been  granted  for  the  purpose  of  correcting 
an  error  made  by  an  officer  in  the  performance  of  a  ministerial  duty. 
Frederick  v.  Mecosta  (1889)  52  Mich.  529,  18  N.  "Wi.  343;  State  ex  rel. 
Marsh  V.  Whittet  (1884)  61  Wis.  351,  21  N.  W.  245.  However,  in 
this  case  no  such  error  was  alleged  to  have  been  made.  Mandamus, 
furthermore,  will  not  be  issued  where  it  would  be  of  no  avail.  Lamar 
V.  WilHns  (1872)  28  Ark.  34;  Board  of  Education  v.  Bolton  (1899)  85 
111.  App.  92.  Had  the  plaintiff  here  been  granted  the  writ,  a  revoca- 
tion of  the  proclamation  could  not  affect  the  validity  of  the  amendment, 
for  amendments  become  valid  when  ratified  by  three-fourths  of  the 
legislatures  of  the  several  states.  U.  S.  Const.  Art.  V.  Although 
the  decision  is  clearly  correct,  it  derives  its  interest  from  the  fact  that 
it  indicates  the  possibility  of  an  anomalous  situation.  It  will  be  noted 
that  when  the  Secretary  of  State  receives  the  requisite  number  of 
notices  of  ratification,  h*  is  obliged  to  issue  a  proclamation  that  the 
amendment  "has  become"  valid  as  a  part  of  the  constitution.  If  he 
failed  to  do  so  mandamus  will  issue  to  compel  him.  Wxdftange  v. 
McCollom,  supra.  An  amendment  becomes  valid,  however,  only  when 
it  is  in  fact  ratified.  If,  then,  a  sufficient  number  of  fraudulent 
notices  were  sent  to  the  Department  of  State  or  if  there  were  a  suffi- 
cient number  of  illegal  ratifications  the  Secretary  would  be  com- 
pelled to  issue  the  proclamation  that  the  amendment  had  become  valid 
although  it  might  never  become  a  part  of  the  constitution.  In  con- 
sideration of  these  facts,  it  seems  that  even  if  the  proclamation  were 
made  under  the  supposed  circumstances,  no  mandamus  would  lie  to 
revoke  it. 

Contracts — Anticipatory  Breach — Voluntary  Disability. — The  plain- 
tiff, having  contracted  with  the  defendant  for  the  purchase  of  goods 
on  credit,  assigned  all  assets  and  obligations  to  a  new  corporation. 
Thereafter  the  plaintiff  tendered  the  price  to  the  defendant  who 
refused  delivery.  Held,  one  judge  dissenting,  that  the  contract  was 
unassignable,  and  that  the  assignment  of  the  plaintiff's  entire  assets 
was  not  such  a  voluntary  disabling  as  would  excuse  the  defendant 
from  performance.  Kansas  City  Soap  Co.  v.  Illitwis  Cudahy  Packing 
Co.  (C.  C.  A.,  8th  Cir..  1920)  265  Fed.  108. 

An  anticipatory  breach  of  a  contract  may  take  place  when  a 
promisor  once  puts  it  out  of  his  power  to  perform,  even  though  it  is 
barely  possible  that  he  may  regain  ability  to  perform,  inasmuch  as 
in  such  a  case  the  promisee  acquires  an  irrevocable  power  to  decline 
to  be  further  bound.  Baglev  v.  Cohen  (1898)  121  Cal.  604,  53  Pac. 
1117;  The  Eliza  Lines  (1905)  199  U.  S.  119.  26  Sup.  Ct.  8.  Bank- 
ruptcy, voltmtary  or  involuntary,  is  such  a  disability.  Central  Trust 
Co.  V.  Chicago  Auditorium  Ass'n.  (1916)  240  U.  S.  581,  36  Sup.  Ct.  412. 
A  compulsory  assignment  of  all  assets  by  a  company  has  been  similarly 
treated.  Lovell  v.  St.  Louis  Mutual  Life  Ins.  Co.  (1883)  111  U.  S. 
264,  274,  4  Sup.  Ct.  390.  Therefore  it  may  be  argued  that  in  tlje 
instant  case,  the  plaintiff,  by  leaving  itself  stripped  of  all  assets  by 
its  sweeping  assignment,  made  itself  practically  insolvent  and  thereby 
disabled  itself  under  the  doctrine  of  Lovell  v.  St.  Louis  Mutual  Life 
Ins.  Co.,  supra.  In  the  analogous  cases  of  fraud,  a  party  desiring  to 
exercise  his  power  of  rescission  is  held  to  the  obligation  of  promptly 
notifying  the  other  party  of  his  intention.    Ripley  v.  Jackson  Zinc,  etc.. 
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Co.  (C.  C.  A.  1915)  221  Fed.  209;  cf.  Shappirio  v.  Goldberg  (1904) 
192  U.  S.  232,  24  Sup.  Ct,  259.  It  therefore  appears  that  in  the 
instant  ease  the  defendant  could  not  for  the  first  time  notify  the 
plaintiff  of  its  rescission  at  the  very  moment  when  the  plaintiff  tendered 
performance.  This  reasoning  would  have  supplied  a  sounder  basis  for 
the  result  reached  in  the  instant  case. 

Contracts — Measure  of  Damages  for  Breach — Eate  of  Exchange. — 
The  defendant,  a  London  merchant,  had  failed  to  perform  his  contract 
to  sell  and  deliver  in  Canada  to  the  plaintiff,  a  foreign  buyer,  a  quan- 
tity of  canned  salmon.  Since  the  rate  of  exchange  at  the  time  of  the 
trial  differed  considerably  from  that  at  the  date  of  breach,  it  became 
necessary  to  determine  at  what  date  the  ratio  of  dollars  to  sterling 
should  be  fixed.  Held,  damages  must  be  assessed  at  the  rate  of  ex- 
change at  the  time  of  the  breach  and  not  at  the  date  of  judgment. 
Leheaupin  v.  Cdspin  &  Co.  (K.  B.  1920)  36  T.  L.  R.  739. 

Although  the  rule  of  the  principal  case  was  temporarily  denied  in 
Kirsch  V.  Allen  (1920)  36  T.  L.  R.  59,  it  represents  the  present  state 
of  the  English  law.  Barry  v.  Van  den  Hurk  (1920)  36  T.  L.  R.  663. 
The  measure  of  damages  for  the  breach  of  a  contract  is  the  difference 
between  the  contract  price  and  the  market  value  at  the  time  when 
and  the  place  where  the  goods  were  to  have  been  delivered.  English 
Sale  of  Goods  Act  (1893)  §  51,  subd.  3 ;  Uniform  Sales  Act,  §  67,  subd. 
3.  The  intention  is  to  place  the  plaintiff  in  the  same  position  in 
which  he  would  have  been,  had  the  contract  been  performed.  See 
Werfheim  v.  Chicoutimi  Pulp  Co.  (1911)  A.  C.  301,  307.  As  a  matter 
of  business  usage,  a  buyer,  in  order  to  carry  on  his  business,  imme- 
diately purchases  goods  to  replace  those  he  was  to  have  received  imder 
the  contract.  If  the  law  is  to  presume  conclusively  that  the  buyer 
does  so,  damages  should  indemnify  the  plaintiff,  not  for  what  he 
would  suffer,  were  he  to  buy  at  the  time  of  the  judgment,  but  for  what 
he  has  suffered  in  having  bought.  Accordingly,  since  the  pounds  fur- 
nished by  the  foreign  buyer  to  enable  his  agent  in  Canada  to  buy 
similar  goods  upon  breach  are  converted  into  dollars  at  the  then  cur- 
rent rate  of  exchange,  damages  in  pounds  to  reimburse  him  for  his 
expenditure  must  be  calculated  at  that  rate.  Furthermore,  if  damages 
were  assessed  at  the  rate  of  exchange  at  the  time  of  the  judgment,  the 
plaintiff  would  be  enabled  to  jockey  with  the  amount  recoverable  by 
according  the  time  of  the  trial  with  the  rate  of  exchange  most  favor- 
able to  him.  This  difficulty  is  satisfactorily  obviated  by  crystallizing 
the  damages  at  the  time  of  the  breach. 

CoRPOR-\TioNs — Officers — Duties  Toward  Stockholders. — The  presi- 
dent of  a  corporation  purchased  stock  at  par  from  other  shareholders, 
without  disclosing  an  offer  to  him  by  another  corporation  to  ptirchase 
the  stock  and  pay  a  bonus  therefor.  He  then  resold  the  stock  and 
received  the  bonus.  Held,  the  president  did  not  act  in  a  fiduciary 
capacity  in  purchasing  the  stock,  and  was  not  bound  to  turn  over  the 
profits  to  the  stockholders.     Keely  v.  Black  (N.  J.  1920)  111  Atl.  22. 

In  dealing  with  the  general  property  of  a  corporation,  the  directors 
are  commonly  regarded  as  quasi-trustees  for  the  corporation.  3  Pome- 
roy.  Equity  (4th  ed.  1919)  §  1090.  A  director  may  not  recover  on  a 
contract  yielding  him  a  profit  on  transactions  between  a  third  party 
and  the  corporation.  Landes  v.  Hart  (1909)  131  App.  Div.  6,  115  K  Y. 
Supp.  337.  According  to  the  majority  of  cases,  this  fiduciary  relation 
does  not  extend  to  the  stockholders  of  the  corporation  and  hence  a 
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director  may  purchase  stock  of  the  corporation  without  restriction,  and 
is  under  no  duty  to  disclose  to  the  stockholders  all  the  information 
he  may  possess  regarding  the  value  of  the  stock.  Commissioners  of 
Tippecanoe  Co.  v.  Reynolds  (1873)  44  Ind.  509;  Crowell  v.  Jackson 
(1891)  53  N.  J.  L.  656,  23  Atl.  426;  see  Carpenter  v.  Danforth  (N.  Y. 
1868)  52  Barb.  581.  Of  course,  if  there  is  actual  fraud  the  director  is 
liable.  And  officers  cannot  issue  new  stock  at  par  to  themselves,  know- 
ing that  it  is  actually  worth  much  more  than  they  paid  for  it.  Agri- 
cultural Society  v.  Eichhoh  (1891)  45  Kan.  164,  25  Pac.  613.  It  is  true 
that  a  director  is  not  a  strict  fiduciary,  since  he  does  not  actually  receive 
anything  for  the  stockholders.  But  he  occupies  a  position  of  con- 
fidence, possesses  special  information  and  his  acts  affect  the  rights  of 
the  shareholders.  3  Pomeroy,  loc.  cit.  The  rules  of  trust  relations  are 
often  applied  in  guardian  and  ward  cases,  where  good  faith  is  essential, 
although  no  real  trust  exists.  Brandau  v.  Greer  (1909)  95  Miss.  100, 
48  So.  519.  For  the  same  reason  the  obligations  of  a  fiduciary  relation 
should  rest  on  the  directors  of  a  corporation  to  the  extent  of  requiring 
them  to  disclose  all  that  they  know  relative  to  the  value  of  stock,  before 
purchasing  it  from  a  stockholder  of  the  corporation.  Stewart  v.  Harris 
(1904)  69  Kan.  498,  77  Pac.  277;  Oliver  v.  Oliver  (1903)  118  Ga.  362, 
45  S.  E.  232;  see  Black  v.  Simpson  (1912)  94  S.  C.  312,  77  S.  E.  1023. 
At  least  a  director  should  be  under  such  a  duty  when  he  is  in  a  posi- 
tion to  know  and  control  the  value  of  the  stock.  Strong  v.  Rapide 
(1909)  213  U.  S.  419,  29  Sup.  Ct.  521.  The  instant  case  is  in  accord 
with  the  weight  of  authority  but  is  doubtful  on  principle. 

Criminal  Law — Former  Jeopardy. — The  defendant  had  been  convicted 
on  a  charge  which  stated  no  offense  in  law.  Furthermore,  the  trial 
was  irregular  because  of  the  failure  to  summon  the  injured  party. 
Later  in  the  day  the  defendant  was  prosecuted  again  on  the  same  facts, 
and  he  interposed  a  plea  of  former  jeopardy.  Held,  one  judge  dissent- 
ing, the  first  conviction  being  illegal,  double  jeopardy  is  no  defense. 
State  v.  Collins  (Wash.  1920)  191  Pac.  831. 

The  vital  points  in  the  trial  in  determining  whether  there  has  been 
a  former  jeopardy  are  the  complaint,  information  or  indictment,  and 
the  proceedings.  If  the  complaint  in  the  earlier  trial  is  void,  the  better 
reasoned  cases  hold  that  neither  a  conviction  nor  payment  of  the  penalty 
permits  the  defendant  to  raise  the  defense  of  former  jeopardy.  David- 
son V.  State  (1884)  99  Ind.  366;  Robinson  v.  State  (1875)  52  Ala.  587 
(Semhle).  This  obviates  the  possibility  of  a  collusive  complaint  and 
can  work  no  substantial  injustice.  It  has  the  further  virtue  of  cer- 
tainty. Many  courts,  however,  hold,  curiously  enough,  that  payment 
of  the  penalty  after  conviction  upon  a  defective  complaint  "cures"  the 
invalidity  and  operates  as  a  former  jeopardy.  Davis  v.  State  (1897) 
37  Tex.  Crim.  Rep.  359;  Commonwealth  v.  Loud  (1841)  Mass.,  328; 
Cherry  v.  State  (1912)  103  Miss.  225,  60  So.  138  (semhle).  Though 
technically  correct,  these  decisions  make  for  collusion.  A  prisoner 
who  pays  a  nominal  penalty  after  conviction  upon  a  charge  which 
states  no  offense,  can  hardly  avoid  a  suspici  n  of  duplicity.  A  few 
courts  permit  the  "curing"  of  void  complaints  by  mere  conviction 
thereon,  regardless  of  the  penalty.  State  v.  George  (1876)  53  Ind. 
434;  Davis  v.  State,  supra  (semhle).  If,  on  the  other  hand,  the  com- 
plaint is  valid,  but  the  proceedings  are  irregular,  it  is  generally  held 
that  a  conviction  results  in  former  jeopardy.  Henry  v.  State  (1910) 
97  Miss.  787,  53  So.  397;  Smithey  v.  State  (1908)  93  Miss.  257,  46  So. 
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410  {semUe);  cf.  Shedeler  v.  State  (1891)  129  Ind.  523,  29  N.  E.  36. 
And  a  fortiori,  payment  of  the  i)enalty  under  such  circumstances 
accomplishes  the  same  result.  Henry  v.  State,  supra.  These  decisions 
seem  both  practical  and  just.  There  is  less  probability  of  fraud  in  the 
proceedings  than  in  the  complaint.  Furthermore,  the  complaint  being 
valid,  the  accused  may  choose  to  waive  his  rights  at  the  proceedings, 
and  surely  the  failure  of  the  court  to  give  them  to  him  should  not 
deprive  him  of  a  plea  of  former  jeopardy  on  subsequent  indictment. 
The  instant  case,  therefore,  though  correct  in  result  is  unsound  in  so 
far  as  it  holds  that  irregular  proceedings  can  never  give  rise  to  a  former 
jeopardy. 

Equity — Specific  Performance — Insolvency  of  the  Defendant. — The 
defendant  contracted  to  sell  and  ship  to  the  plaintiff  at  a  stipulated 
price  certain  quantities  of  coal,  to  be  mined  thereafter.  The  defendant 
later  became  financially  embarrassed  and  failed  to  perform  its  con- 
tract. The  plaintiff  sued  for  specific  performance.  Held,  the  defend- 
ant's insolvency  does  not  give  equity  jurisdiction  to  enforce  such  a 
contract.  Warren  Co.  v.  Black  Coal  Co.  et  al.  (W.  Va.  1920)  102  S.  E. 
672. 

Some  courts  have  stated  that  the  insolvency  of  the  defendant  alone 
is  a  ground  on  which  equity  will  decree  specific  performance  of  a  con- 
tract relating  to  personalty  because  of  the  obvious  inadequacy  of  the 
legal  remedy.  McNamara  v.  Home  Land  &  Cattle  Co.  (C.  C.  1900)  105 
Fed.  202,  {semlle),  reversed  on  other  grounds  (C.  C.  A.  1901)  111 
Fed.  822;  see  Parker  v.  Garrison  (1871)  61  111.  250,  253.  There  is, 
however,  a  strong  line  of  cases  in  which  the  contrary  has  been  held. 
Oillett  V.  Warren  (1900)  10  N.  Mex.  523,  62  Pac.  975;  see  Union  Co- 
operative Co.  V.  Adolf  son  (1919)  103  Neb.  394,  171  N.  W.  902;  (1901) 
1  Columbia  Law  Rev.  267.  Specific  performance  may  be  denied  when 
to  grant  it  would  prejudice  the  rights  of  innocent  persons,  although 
not  parties  to  the  contract  or  the  suit.  Curran  v.  Holyoke  Water 
Power  Co.  (1874)  116  Mass.  90.  And  similarly,  under  certain  circum- 
stances, courts  consider  the  insolvency  of  a  debtor  a  bar  to  such 
equitable  relief,  since  to  grant  it  would  result  in  injury  to  other  credi- 
tors. Chafee  v.  Sjrrague  (1888)  16  R.  I.  189,  13  Atl.  121;  City  Fire 
Ins.  Co.  V.  Olmsted  (1866)  33  Conn.  476.  Therefore,  since  to  grant  the 
plaintiff  si)ecific  performance  would  convert  him  from  a  general  credi- 
tor into  a  preferred  creditor,  the  defendant's  insolvency  of  itself  should 
not  entitle  the  plaintiff  to  maintain  his  suit. 

Evidence — Recital  in  Bond — Proof  of  Consideration. — The  obligee 
STied  the  obligor  on  a  bond  which  recited  as  consideration  the  perform- 
ance of  a  contract  between  the  obligee  and  a  third  person  to  sell  all 
of  the  obligee's  cars  to  the  third  person.  Held,  one  judge  dissenting, 
parol  evidence  may  be  introduced  to  show  that  the  true  consideration 
for  the  obligor's  promise  was  a  sale  of  additional  cars  by  the  obligee 
to  the  third  person,  and  that  the  contract  recited  in  the  instrument 
was  not  for  the  sale  of  all  the  obligee's  cars.  Hocking  Valley  Ry.  v. 
Barhour  et  al.  (App.  Div.  1st  Dept.  1920)  183  N.  Y.  Supp.  163. 

The  consideration  as  recited  in  the  bond,  providing  for  the  obligee's 
performance  of  a  contract  obligation  to  a  third  person,  was  obviously 
invalid.  The  court,  while  recognizing  that  there  was  no  consideration 
recited  in  the  bond,  nevertheless  sought  to  apply  the  rule  that  where  a 
consideration   is   recited   in   a   contract,   it  may   be   varied  by   parol 
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evidence  if  such  consideration  is  not  an  operative  part  of  the  contract 
4  Wigmore,  Evidence  (1904)  §  2433;  Miller  v.  McKenzie  (1884)  95 
N.  Y.  575;  Wheeler  v.  Billings  (18G8)  38  N.  Y.  263.  Inasmuch  as  the 
writing  expressed  no  valid  consideration,  there  was  no  question  of 
varying  the  obligation  of  an  existing  contract.  The  rule  applicable  to 
the  instant  case  is  that  parol  evidence  of  consideration  is  admissible 
to  show  the  inception  of  a  contract.  Guidery  v.  Green  (1892)  95  Cal. 
630,  30  Pac.  786.  In  negotiable  instruments,  although  no  consideration 
is  expressed,  the  existence  of  consideration  may  always  be  proved 
dehors.  Board  of  Trustees  v.  Saunders  (1893)  84  Wis.  570,  54  N.  W. 
1094;  Packard  v.  Richardson  (1«21)  17  Mass.  122.  In  the  case  of 
sealed  instruments  N.  Y.  Code  Civ.  Proc.  §  840  provides  that  a  seal 
is  only  presumptive  evidence  of  consideration,  and  that  evidence  to 
disprove  its  existence  is  competent.  Logically  it  follows  that  parol 
evidence  is  as  well  admissible  to  prove  a  consideration  when  the 
instrument  failed  to  recite  any.  The  result  reached  in  the  instant 
case  is  therefore  correct. 

Fedeual  Col'uts — Diversity  of  Citizenship — Parties  of  Record. — The 
plaintiff  brought  an  action  against  a  New  York  corporation  in  the 
federal  court  for  the  Southern  District  of  New  York  while  a  decree 
of  the  New  York  state  courts  was  still  in  force  declaring  the  plaintiff 
insane.  Subsequently  to  the  New  York  decree,  and  prior  to  this  action, 
the  plaintiff  was  adjudged  sane  in  the  state  of  his  domicil.  The  court, 
following  the  New  York  rule,  refused  to  permit  the  plaintiiT  to  sue  in 
his  own  name.  Upon  his  request  to  substitute  as  plaintiff  his  commit- 
tee, a  New  York  citizen,  Semhle,  such  substitution  would  have  destroyed 
the  diversity  of  citizenship.  Chaloner  v.  New  York  Evening  Post  Co. 
(C.  C.  A.  1920)  265  Fed.  204. 

The  court  in  the  instant  case  follows  the  well  settled  rule  that 
diversity  of  citizenship  depends  upon  the  personal  citizenship  of  the 
parties  of  record  and  not  upon  that  of  the  parties  of  interest.  Simson 
V.  Klipstein  (D.  C.  1920)  262  Fed.  823.  This  rule  is  applied  to  exec- 
utors and  administrators,  guardians,  trustees,  receivers,  etc.,  suing 
in  their  own  names  and  irrespective  of  whether  title  is  or  is  not  in  them. 
See  Memphis  Street  Ry.  v.  Boho  (C.  C.  A.  1916)  232  Fed.  708;  John- 
son v.  City  of  St.  Louis  (C.  C.  A.  (1909)  172  Fed.  31.  Thus  in  juris- 
dictions where  a  committee  must  sue  in  its  own  name  the  citizenship 
of  the  committee  determines  the  jurisdiction  of  the  court.  Cf.  Mexican 
Central  Ry.  v.  Eckman  (1903)  187  U.  S.  429,  23  Sup.  Ct.  211.  And 
where  the  committee  must  sue  in  the  name  of  the  insane  person  the 
citizenship  of  the  latter  is  controlling.  Stout  v.  Rigney  (C.  C.  A. 
1901)  107  Fed.  545;  cf.  Toledo  Traction  Co.  v.  Cameron  (C.  C.  A. 
1905)  137  Fed.  48.  Exceptions  have  boon  made  in  the  case  of  public 
officers  suing  on  behalf  of  foreign  citizens  when  the  officer  is  a  mere 
"conduit"  through  whom  the  law  affords  a  remedy.  McNutt  v.  Bland 
(1844)  43  U.  S.  9;  Broivne  v.  Strode  (1809)  9  IT.  S.  303.  Although 
these  eases  are  inconsistent  with  the  general  rule,  they  are  followed 
notwithstanding.  It  would  be  sounder  policy  to  make  the  citizenship 
of  the  parties  for  whose  benefit  the  action  is  brought  controlling, 
especially  in  the  case  of  guardians  and  committees,  since  it  is  obvious 
that  the  rights  of  the  person  represented  are  being  enforced. 

Insurance — Condition — Construction. — In  an  action  on  a  policy  of 
insurance  against  loss  from  burglary,  issued  by  the  defendants  to  the 
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plaintiffs,  the  defense  was  predicated  upon  a  stipulation  in  the  instru- 
ment that  "This  policy  shall  be  void  if  the  conditions  or  circumstances 
of  the  risk  are  changed  without  the  written  consent  of  the  company." 
Iron  shutters,  attached  to  the  windows  of  the  premises  when  the  policy 
was  issued,  were  subsequently  removed  by  the  plaintiffs'  landlord  pur- 
suant to  directions  from  the  fire  department.  Of  this  the  defendants 
had  no  knowledge  before  the  loss.  They  contended  that,  by  virtue  of 
the  above  clause,  the  policy  became  ipso  facto  void  the  moment  the 
shutters  were  removed.  Held,  two  judges  dissenting,  for  the  plaintiffs. 
Zivitz  V.  Maryland  Casualty  Co.  (1st  Dept.  1920)  192  App.  Div.  83,  182 
K  Y.  Supp.  321. 

It  is  the  general  attitude  of  the  courts  that  insurance  policies  are 
to  be  construed  liberally  toward  the  insured,  and  strictly  against  the 
insurer,  and  that  ambiguities  will  be  resolved  in  favor  of  the  insured. 
Poskersz  v.  Philadelphia  Casualty  Co.  (1914)  213  K  Y.  22,  106  K  E. 
749.  This  attitude  appears  to  be  the  result  of  (1)  a  feeling  that,  in 
general,  language  should  be  construed  against  the  user;  (2)  a  desire 
to  see  the  purpose  of  the  insurance  contract  effectuated,  i.  e..  indemnity. 
But  courts  should  not  make  new  contracts  for  the  parties  so  that  where 
there  is  but  one  sense  in  which  the  terms  can  reasonably  be  taken, 
the  policy  should  be  interpreted  accordingly.  Imperial  Fire  Ins.  Co. 
v.  Coos  County  (1894)  151  U.  S.  452,  14  Sup.  Ct.  379;  Hatch  v.  United 
States  Casualty  Co.  (1908)  197  Mass.  101,  83  K  E.  398;  Rosenthal  v. 
American  Bonding  Co.  (1912)  207  N.  Y.  162,  100  N.  E.  716.  Never- 
theless, courts,  eager  to  prevent  forfeitures,  follow  a  rule  of  reasonable 
rather  than  liberal  interpretation.  Liverpool  Ins.  Co.  v.  Kearney 
(1901)  180  U.  S.  132,  21  Sup.  Ct.  326.  Consequently,  the  border  line 
is  shadowy  between  cases  where  recoveries  are  allowed,  imder  the 
extended  application  of  this  rule,  and  cases  where  recoveries  are  denied 
on  the  theory  that  courts  will  not  make  new  contracts.  In  the  instant 
case,  a  literal  interpretation  of  the  clause  in  question  would  avoid 
the  policy.  Going  behind  the  language  the  most  reasonable  interpre- 
tation, it  is  submitted,  is  that  the  insurers  intended  (1)  to  prevent 
increase  of  risk;  (2)  in  the  event  of  an  increase  without  their  consent, 
to  avoid  the  policy  because  the  new  risk  would  fairly  demand  a  higher 
rate.  The  court  seems  not  to  have  considered  the  intent  or  motive 
of  the  insurers  in  becoming  obligated,  and  the  court  appears  to  have 
carried  out  the  principle  of  interpretation  in  favor  of  the  insured  to 
an  unnecessary  extent. 

Intoxicating  Liquors — Prohibition — Transfer  of  Title. — A  pharma- 
cist was  convicted  of  making  an  unlawful  sale  of  intoxicating  liquor. 
A  statute  provided  that  "It  shall  be  imlawful"  for  a  pharmacist  so 
convicted  "to  sell  within  two  years  thereafter  alcohol  for  any  purpose 
whatsoever".  Wash.,  Laws  1917,  c.  19.  Three  days  after  this  convic- 
tion the  pharmacist  sold  his  entire  stock,  including  a  quantity  of 
intoxicating  liquor.  Held,  the  sale  was  valid  and  passed  property  in 
the  liquor.  State  v.  Northern  Pacific  By.,  State  v.  Baisch  (Wash. 
1920)  188  Pac.  3. 

Where  a  statute  merely  regulates  the  traffic  in  liquor,  it  is  not 
applicable  to  those  transactions  in  which  the  passing  of  property  in  the 
liquor  is  merely  an  incidental  though  concomitant  result  of  the  con- 
summation of  the  deal.  Ketler  v.  Murrey  (1906)  89  Wash.  579,  154 
Pac.  1084;  Hagerty  v.  Tuxhury  (1902)  181  Mass.  126,  63  N.  E.  333. 
Nor  if  it  be  merely  incidental  to  the  performance  of  a  legal  duty. 


RECENT  DECISIONS  919 

Wildermuth  v.  Cole  (1889)  77  Mich.  483,  43  N.  W.  889;  Williams  v. 
Troop  (1863)  17  Wis.  478;  contra,  Barron  v.  Arnold  (1887)  16  E.  I. 
22,  11  Atl.  298.  But  where  the  statute  is  prohibitory,  the  better  view  is 
that  it  is  illegal  to  pass  property  in  the  liquor  except  as  expressly 
provided.  National  Bank  v.  Gerson  (1893)  50  Kau.  582,  32  Pac.  905; 
see  Conley  v.  Murdoch-  (1909)  106  Me.  266,  269,  76  Atl.  682;  contra. 
Long  V.  Holley  (1912)  177  Ala.  508,  58  So.  254;  Gignoux  v.  Bulhrick 
(1884)  63  X.  H.  22.  The  principal  case  is  doubtless  sound  in  view  of 
the  statute  under  which  it  was  decided.  At  the  present  day,  however, 
with  the  prohibitorj'  Volstead  Act  in  force,  and  not  an  act  merely  to 
r^ulate  the  traffic  in  liquor,  any  attempt  to  transfer  property  in 
liquor  in  an  unauthorized  manner  should  be  held  illegal.  If  the 
principal  case,  therefore,  had  arisen  under  the  Volstead  Act,  a  contrary 
result  should  have  been  reached. 

Master  ant)  Servant — Workmen's  Compensation — Acts  in  an  Emer- 
gency.— Two  independent  railroads  maintained,  at  a  distance  of  fifty 
feet,  parallel  tracks  across  a  highway.  Each  employed  a  flagman  to 
keep  people  oif  the  tracks,  etc.  The  plaintiff's  intestate,  a  flagman, 
was  killed  while  attempting  to  rescue  a  child  on  the  tracks  of  the  other 
railroad.  Ildd.  one  judge  dissenting,  the  plaintiff's  act  did  not  "arise 
out  of  and  in  the  course  of  his  employment"  within  the  meaning  of 
the  Workmen's  Compensation  Act.  Priglisp  v.  Fonda,  J.  &  G.  Ry. 
(3rd  Dept.  1920)  192  App.  Div.  776,  183  N.  Y.  Supp.  414. 

Where  the  employee  of  one  independent  contractor  is  killed  in 
rescuing  an  employee  of  another  independent  contractor  working  near 
him  in  the  same  building,  it  has  been  held  that  the  death  arises  out 
of  and  in  the  course  of  emplovment.  Waters  v.  Taylor  Co.  (1916) 
218  N.  Y.  248,  112  N.  E.  727.  The  court  argued  that  the  decedent's 
act  was  meritorious  and  one  to  be  reasonably  anticipated  under  the 
circumstances.  The  court  concluded  that  since  the  Act  is  designed 
to  put  upon  the  business  the  financial  burden  arising  from  an  injury 
to  an  employee,  the  employee  should  not  be  barred  from  compensation 
merely  because  in  an  emergency  he  stepped  somewhat  beyond  the 
scope  of  his  r«?ular  employment.  The  court,  however,  seems  to  over- 
look the  fact  that  only  those  actions  which  are  in  furtherance  of  the 
business  enterprise  are  within  the  purview  of  the  Compensation  Act. 
See  Spooner  v.  Detroit  Saturday  Nioht  Co.  (1915)  187  Mich.  125, 
133.  134,  153  X.  W.  657;  (1914)  14  (Columbia  Law  Rev.  654;  (1912) 
25  Harvard  Law  Rev.  414-416.  Thus,  though  in  an  emergency  an 
employee  may  step  somewhat  beyond  the  ordinary  scope  of  his  employ- 
ment, the  general  rule  is  that  the  disputed  act  must  be  in  furtherance 
of  the  business.  Southern  Surety  Co.  v.  Stuhhs  (Tex.  1917)  199  S.  W. 
343,  (engineer  drowned  saving  employer's  dredge)  ;  General  Accident, 
etc.  Corp.  V.  Evans  (Tex.  1918)  201  S.  W.  705,  (killed  rescuing  fellow 
servant)  ;  Dragovieh  v.  Iroquois  Iron  Co.  (1915)  269  111.  478,  109  N.  E. 
999,  (killed  rescuing  fellow  ser\'ant) ;  Rees  v.  Thomas  [1899]  1  Q.  B. 
1015,  (killed  stopping  master's  runaway  horse).  So  where  the  em- 
plovee's  act  is  not  in  furtherance  of  the  enterprise,  recovery  is  denied. 
Clark  V.  Clark  (1915)  189  Mich.  652.  155  N.  W.  507,  (servant  rescuing 
master) ;  Mullin  v.  D.  Y.  Stewart  &  Co.,  Ltd.  (1908)  45  Scot.  L.  R.  729, 
(servant  rescuing  fellow  servant  who  is  not  acting  in  the  line  of  duty). 
In  the  Waters  case,  however,  the  court,  disregarding  this  generally 
accepted  distinction,  held  that  the  social  policy  back  of  the  Com- 
pensation Act  warranted  the  extension  of  the  Act  to  cases  of  this  sort. 
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If  the  Court  of  Appeals  desires  logically  to  apply  the  principle  of  the 
Waters  case,  the  instant  case  should  be  reversed  on  appeal.  But  note 
must  be  taken  of  the  suggestion  in  the  \Yaters  case  that  that  decision 
may  be  limited  to  its  facts. 

Mortgages — Marshalling — Warranties. — Where  land  subject  to  a 
mortgage  is  conveyed  with  a  specific  warranty  against  incumbrances, 
and  the  grantee  subsequently  recociveys  part  to  the  mortgagor,  held, 
the  grantee  has  an  equitable  right  ta  have  the  part  reconveyed  sold 
first  in  satisfaction  of  the  mortgage.  Barry  v.  Boomer  (N.  C.  1920) 
103  S.  E.  914. 

Where  a  mortgagor  alienates  the  mortgaged  land  to  one  who 
personally  assumes  the  mortgage  debt,  the  land  purchased  becomes  the 
primary  fund  for  such  payment,  even  though  part  of  the  land  only  is 
conveyed.  Bowne  v.  Lynde  (1883)  91  N.  Y.  93.  In  such  a  case,  if  the 
grantee  makes  several  further  conveyances  in  parcels,  at  different 
times,  upon  foreclosure  the  land  must  be  sold  in  the  inverse  order  of 
alienation,  after  exhausting  the  land  retained  by  the  mortgagor's 
grantee.  This  is  true  notwithstanding  that  part  of  the  property  was 
reconveyed  to  the  mortgagor.  Hopkins  v.  Wolley  (1880)  81  N.  Y.  77. 
But  where  a  portion  of  the  mortgaged  land  is  alienated  by  the  mort- 
gagor with  a  specific  warranty  against  incumbrances,  the  grantee's  land 
is  only  secondarily  liable,  and  the  mortgagor's  property  must  be  applied 
first  in  payment  of  his  own  debt.  See  Howard  v.  Rohhins  (1902)  170 
N".  Y.  498,  503,  63  N.  E.  530.  If  the  mortgagor  conveys  all  the  land 
with  such  a  covenant,  and  part  is  reconveyed  to  him,  it  is  only  equi- 
table that,  as  between  the  mortgagor  who  is  personally  liable,  and  the 
grantee  who  holds  under  a  warranty,  the  former  should  be  the  first  to 
suffer.  So  in  the  instant  case  the  court  was  undoubtedly  correct  in 
holding  the  land  in  the  mortgagor's  possession  subject  to  a  sale  in 
foreclosure  before  looking  to  the  grantee's  land. 

Mortgages — Purchase  of  Equity  of  Redemption — Clogs. — In  1840, 
the  plaintiff's  father  executed  a  mortgage  to  the  defendants,  condi- 
tioned that  if  the  loan  were  not  returned  in  twenty  years,  the  defend- 
ants should  become  owners  of  one  moiety  of  the  mortgaged  premises 
and  the  other  moiety  should  be  returned  unencumbered  to  the  mort- 
gagor. In  1864,  four  years  after  default  in  payment,  the  plaintiffs 
executed  a  deed  wherrby  "they  took  back  one  half  of  the  lands  and 
conveyed  the  other  half  to  the  defendants".  The  plaintiffs  now  bring 
a  bill  in  equity  to  redeem.  Held,  since  the  execution  of  the  deed  was 
an  independent  and  voluntary  transaction,  it  will  be  upheld.  Shankar 
Dhonddev  v.  Yeshwant  Raffhunaih  Gaitonde  (1920)  22  Bombay  Law 
Rep.  965. 

Equity  will  not  enforce  any  provision  in  a  mortgage  which  attempts 
to  extinguish  the  equity  of  redemption.  Jackson  v.  Lynch  (1889)  129 
ni.  72,  21  N.  E.  580,  22  N.  E.  246 ;  Clnrk  v.  Henry  (N.  Y.  1823)  2  Cow. 
324;  (1912)  12  Columbia  Law  Rev.  627.  But  by  a  fresh  transaction, 
the  mortgagee  may  purchase  the  equity  of  redemption.  Green  v.  Butler 
(1864)  26  Cal.  595;  (1913)  13  Columbia  Law  Rev.  170.  Such  a  bar- 
gain is  carefully  scrutinized  by  equity.  See  Odell  v.  Montross  (1877) 
68  N.  Y.  499,  504.  It  will  be  sustained  if  bona  fide  and  for  an  ade- 
quate consideration.  Trull  v.  Skinner  (1835)  34  Mass.  213.  Other- 
wise it  will  not  defeat  the  right  to  redeem.  See  Young  v.  Miner 
(1910)  141  Wis.  501,  124  N.  W.  660.     A  deed  absolute  in  terms  but 
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given  as  security  for  a  loan  is  treated  as  a  mortgage.  Kraemer  v. 
Adelsberger  (1890)  122  N.  Y.  467,  25  N.  E.  859;  Odcll  v.  Montrosa, 
supra.  An  unfair  sale  which  is  in  fact  a  loan  transaction  is  similarly 
construed.  Nolle  v.  Graham  (1903)  140  Ala.  413,  37  So.  230.  For 
example,  where  the  value  of  mortgaged  property  was  between  $2,000 
and  $3,000,  an  absolute  transfer  by  an  embarrassed  mortgagor  for  con- 
siderations aggregating  $900,  does  not  extinguish  the  right  to  redeem. 
See  Young  v.  Miner,  supra.  But  where  a  gift  of  the  mortgaged  prem- 
ises to  the  mortgagee  was  voluntary  and  no  part  of  the  consideration 
for  the  mortgage  loan,  it  was  upheld  even  though  the  transaction  was 
concurrent  with  the  execution  of  the  mortgage.  Newcomh  v.  Bonham 
(1684)  1  Vern.  7,  214,  231;  Gleason's  Adm'x.  v.  Burke  (1869)  20  N.  J. 
Eq.  300.  In  each  case,  the  independence,  bona  fides,  and  fairness  of 
the  transaction  are  questions  of  fact.  In  the  instant  case,  the  circum- 
stance that  the  subsequent  deed  exactly  followed  the  terms  of  defeas- 
ance leads  to  a  strong  inference  that  the  transaction  was  in  pursuance 
of  the  original  mortgage  agreement.  But  the  court  has  reached  a 
contrary  conclusion  of  fact.  Upon  this  finding,  the  decision  is  un- 
doubtedly correct. 

Negligence — Contributory  Negligence — Bailee. — A  loaned  his  auto- 
mobile to  B.  While  driven  by  B,  the  automobile  collided  with  the 
defendant's  street  car.  The  negligence  of  the  bailee  and  of  the  defend- 
ant concurred  in  causing  the  collision.  In  an  action  by  A  to  recover 
for  damages  to  the  automobile,  it  was  held,  the  defendant  is  liable. 
Fisher  v.  International  Ry.  (Sup.  Ct.  Special  Term,  1920)  182  N.  Y. 
Supp.  313. 

By  the  weight  of  authority,  the  contributory  negligence  of  a  mere 
bailee  does  not  prevent  a  recovery  by  the  bailor  against  one  who  has 
negligently  injured  the  subject  of  the  bailment.  Lloyd  v.  Northern 
Fac.  Ry.  (Wash.  1919)  181  Pac.  29;  Spelman  v.  Delano  (1914)  177  Mo. 
App.  28,  163  S.  W.  300;  Gibson  v.  Bessemer  &  Lake  Erie  Ry.  (1910) 
226  Pa.  198,  75  Atl.  194;  New  York,  etc.  Ry.  v.  New  Jersey  El.  Ry. 
(1897)  60  N.  J.  L.  338,  38  Atl.  828.  But  some  courts  declare  that 
the  bailee's  contributory  negligence  may  be  "imputed"  to  the  bailor, 
thus  precluding  recovery  by  the  latter.  Illinois  Central  Ry.  v.  Sims 
(1899)  77  Miss.  325,  27  So.  527;  Puterbaugh  v.  Reasor  (1859)  9  Oh. 
St.  484;  see  T.  &  P.  Ry.  v.  Tankersley  (1885)  63  Tex.  57;  Welty  v. 
Indianapolis,  etc.  Ry.  (1885)  105  Ind.  55,  4  N.  E.  410.  This  minority 
doctrine  is  the  older.  Thompson,  Negligence  (2nd  ed.  1901)  §  499.  But 
the  soundness  of  it  is  questionable.  A  bailor  is  not  liable  for  injuries 
caused  by  the  bailee's  negligent  use  of  the  article  bailed.  Van  Blari- 
com  V.  Dodgson  (1917)  220  N.  Y.  Ill,  115  N.  E.  443;  Herlihy  v.  Smith 
(1874)  116  Mass,  265.  Certainly  the  power  of  the  bailee  to  subject 
the  bailor  to  liability  for  his  negligence  toward  a  third  person  is  not 
increased  by  the  fact  that  such  third  person  was  himself  negligent ;  nor 
is  the  power  affected  by  the  fact  that  the  bailor  is  suing  instead  of 
being  sued.  The  instant  case  in  following  the  weight  of  authority 
seems  to  have  adopted  the  better  view.  Both  the  bailee  and  the  defend- 
ant concurred  in  causing  a  negligent  injury  to  the  plaintiff's  property. 
As  joint  tort-feasors,  each  is  liable  for  the  entire  injury.  Northup  v. 
Eakes  (Okla.  1918,  1919)  178  Pac.  266;  Slater  v.  Mesereau  (1876)  64 
N.  Y.  138.  But  at  least  when  the  bailee  is  a  carrier,  the  minority 
doctrine  seems  to  govern  in  New  York.  Arctic  Fire  Ins.  Co.  v.  Austin 
(1877)  69  N.  Y.  470.     To  escape  the  conclusion  reached  by  this  author- 
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ity,  the  instant  ease  attempts  to  distinguish  between  carriers  and  other 
bailees.  This  distinction  seems  unsound.  The  Court  of  Appeals  can- 
not consistently  affirm  the  instant  case  without  overruling  the  Arctic 
case. 

Negligence — Degrees  of  Care — Railroad  Stations. — The  plaintiff, 
having  just  left  the  defendant's  car,  was  injured  by  slipping  on  a 
banana  peel  on  the  stairs  leading  to  the  street.  Held,  it  was  error 
to  charge  that  the  defendant  was  required  to  exercise  the  "highest" 
degree  of  care  for  the  safety  of  its  passengers  in  the  management  of 
the  station.  Davis  v.  South  Side  Elevated  R.  R.  (111.  1920)  127 
N.  E.  66. 

Doubt  existed  in  the  early  cases  whether  a  carrier  of  passengers 
warrants  their  safety  or  merely  undertakes  to  provide  all  reasonable 
means  of  insuring  it.  See  Bremner  v.  Williams  (1824)  1  C.  &  P.  *414:. 
With  the  introduction  of  steam  railroads  however,  the  obligation  be- 
came not  that  of  an  insurer  but  one  limited  to  liability  for  negligence. 
See  2  Beven,  Negligence  (3rd  ed.  1908)  944.  Underlying  this  strict 
accountability  to  passengers  for  negligence  is  the  great  danger  of  the 
powerful  agencies  involved  and  the  disastrous  results  likely  to  attend 
any  negligence  in  their  use.  See  Taylor  v.  Pennsylvania  Co.  (C.  C. 
1892)  50  Fed.  755.  For  the  same  reason  operators  of  scenic  railways  and 
passenger  elevators  are  subjected  to  a  like  standard  of  "extraordinarv" 
care.  See  O'Callaghan  v.  Delhvood  Park  Co.  (1909)  242  111.  336,  344, 
89  N.  E.  1005;  Hartford  Deposit  Co.  v.  SolUtt  (1898)  172  111.  222,  225, 
50  N.  E.  178.  The  relation  of  passenger,  which  alone  entitles  one  to 
this  high  standard  of  care,  subsists  until  a  reasonable  time  to  leave  the 
station  has  elapsed.  Chicago,  R.  I.  &  P.  Ry.  v.  ^S^ood  (C.  C.  1900)  104 
Fed.  663;  (1901)  1  Columbia  Law  Rev.  129.  Some  courts  have  there- 
fore held  that  the  carrier  is  required  to  protect  its  passengers  by  the 
exercise  of  the  same  "extraordinary"  care  in  providing  safe  approaches 
as  in  the  operation  of  its  trains.  Brackctt  v.  Southern  Ry.  (1911)  88 
S.  C.  447,  70  S.  E.  1026;  Waldman  v.  BrooUyn  Union  Elevated  Ry. 
(1910)  136  App.  Div.  359,  120  N.  Y.  Supp.  1017;  Burhe  v.  C.  &  N.  \Y. 
Ry.  (1902)  108  111.  App.  565.  But  more  logically,  and  by  the  weight 
of  authority,  the  "highest"  degree  of  care  is  not  required  in  keeping 
the  station  safe.  St.  Louis,  etc.  Ry.  v.  Woods  (1910)  96  Ark.  311,  131 
S.  W.  869;  4  Elliott,  Railroads  (2nd  ed.  1907)  §1590.  The  modern 
tendency  of  the  courts,  however,  is  to  adopt  as  the  sole  test  of  care, 
that  which  a  reasonably  prudent  man  would  exerecise  under  the  cir- 
cumstances (1919)  19  Columbia  Law  Rev.  166.  The  injury  in  the 
instant  case  did  not  grow  out  of  the  use  of  a  dangerous  instrumen- 
tality. In  the  absence  of  evidence  showing  that  the  defendant  knew 
that  the  peel  was  on  the  stairway,  or  that  it  had  had  an  opportunity 
to  remove  it,  there  was  no  actionable  negligence.  Benson  v.  Manhat- 
tan Ry.  (1900)  31  Misc.  723,  65  N.  Y.  Supp.  271;  cf.  Railroad  Co.  v. 
Anderson  (1901)  21  Ohio  C.  C.  288. 

Negotiable  Instruments — Measure  of  Damages  for  Dishonor — Rate 
OF  Exchange. — The  plaintiff  sues  as  endorsee  of  a  check  "for  7,680 
francs  (Paris)",  drawn  upon  an  English  bank,  dated  the  28th  of  April. 
The  check  was  wrongully  dishonored  upon  presentation  on  the  9th  of 
May.  Held,  treating  the  check  as  a  bill  of  exchange,  the  rate  of  ex- 
change for  calculating  the  amount  of  the  judgment  is  that  prevailing 
on  the  date  of  trial.     Cohn  v.  Boulken  (K.  B.  1920)  36  T.  L.  R.  767. 
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It  has  been  held  that  in  an  action  of  debt  on  a  foraign  judgment,  the 
rate  of  exchange  at  the  date  of  trial  governs.  Scott  v.  Bevan  (1831) 
2  B.  &  A.  78.  Lord  Tenterden,  C.  J.,  in  handing  down  the  opinion  of 
the  court,  doubted  the  correctness  of  the  rule;  but  it  is  the  basis  of 
several  American  cases  involving  debts  of  foreign  money.  Marburg  v. 
Marburg  (1866)  26  Md.  8.  To  the  same  effect  are  Smith  v.  Shaw 
(C.  C.  1808)  Fed.  Cas.  No.  13,107;  Lee  v.  Willcocks  (Pa.  1819)  5  Serg. 
&  Rawl.  4S.  The  same  measure  was  adopted  in  an  action  upon  a  for- 
eign note,  although  the  court  admitted  that  logically  the  decisive  date 
was  tliat  of  maturity.  Hawes  v.  ^Yoolcoch  (1866)  26  Wis.  629.  The 
principal  case  extends  the  measure  to  an  action  on  a  negotiable  instru- 
ment, which  indeed  does  not  differ  substantially  from  other  contracts 
for  the  payment  of  money  in  a  foreign  country.  See  Grant  v.  Healey 
(C.  C.  1839)  Fed.  Cas.  No.  5,696.  Yet  it  seems  that  the  principle 
underlying  these  cases  is  wrong.  The  contract  to  pay  foreign  money 
is  closely  analogous  to  one  for  the  delivery  of  any  other  commodity. 
1  Sedgwick,  Damages  (9th  ed.  1912)  538.  There  seems  thus  no  room 
for  the  application  of  a  rule  different  from  that  in  contract  actions, — 
that  the  rate  of  exchange  at  the  date  of  breach  is  the  basis  of  calcula- 
tion. (1920)  20  Columbia  Law  Rev.  914.  Sheehan  v.  Dalrymple  (1869) 
19  Mich.  239;  Fabri  v.  Kalbfleuch  (1873)  53  N.  Y.  28;  see  Katcher  v. 
Amer.  Express  Co.  (N.  J.  1920)  109  Atl.  741.  Thus  the  holder  of  a 
protested  bill  may  re-draw  on  the  endorser  to  re-imburse  himself  for 
the  new  exchange  which  he  pays,  3  Kent,  Comm.  (1828)  *115;  and  the 
re-exchange  is  calculated  at  the  rate  of  exchange  prevailing  on  the  day 
of  dishonor.  Suse  v.  Pompe  (1860)  8  C.  B.  (x.  s.)  538.  Directly  in 
support  of  the  principle  believed  to  be  sound  are  Grave  v.  Dash  (N.  Y. 
1814)  12  Johns.  17;  Denston  v.  Henderson  (N.  Y.  1816)  13  Johns.  322. 
The  courts  do  not  seem  to  have  to  deal  with  the  problem  except  in 
times  marked  by  abnormal  fluctuations  in  exchange. 

Real  Property — Co\'enants  of  Seisix — Co\i:naxts  Ruxning  with  the 
Land. — In  an  action  to  foreclose  a  mortgage,  the  defendant  filed  a 
counterclaim  against  the  plaintiff  mortgagee,  who  was  at  the  same  time 
a  remote  grantor,  alleging  a  breach  of  the  covenant  of  seisin  contained 
in  the  original  deed  to  the  defendant  grantor.  Held,  the  covenant  did 
not  run  with  the  land  and  the  defendant  had  no  cause  of  action. 
Beecher  v.  Turner  (N.  Mex.  1920)  189  Pac.  44. 

According  to  the  weight  of  American  authority  a  covenant  of  seisin 
is  broken  at  the  time  of  delivery  of  the  deed  if  at  all.  The  breach  at 
that  instant  gives  rise  to  a  chose  in  action  which  cannot  be  assigned 
at  common  law.  Upon  this  theory  it  is  generally  held  that  a  covenant 
of  seisin  does  not  run  with  the  land.  Chapman  v.  Holmes  (1828) 
10  N.  J.  L.  24;  see  Mitchell  v.  Warner  (1825)  5  Conn.  497.  However, 
in  England  and  some  American  states  a  covenant  of  seisin  is  regarded 
as  one  of  indemnity  under  which  a  cause  of  action  arises  whenever  a 
grantee  suffers  actual  damag-e  by  reason  of  the  original  grantors' 
defective  title.  According  to  this  doctrine,  frequently  spoken  of  as 
that  of  "continuing  breach",  the  covenant  of  seisin  runs  with  the  land. 
Kingdon  v.  Nottle  (1815)  4M.  &  S.  53;  Znapp  v.  Foley  (1918)  140  Minn. 
423,  168  N.  W.  188;  but  see  Fames  v.  Armstrong  (1907)  146  N.  C.  1, 
59  S.  E.  165.  Some  courts,  without  apparent  reason,  limit  this  rule 
to  cases  where  the  original  grantor  had  possession  of  the  land  at  the 
time  of  the  delivery  of  the  de^.  See  Bacm  v.  McCoy  (1827)  3  Ohio  211. 
At  common  law  the  result  reached  in  the  instant  case  was  strictly 
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logical.  However  in  code  states  where  choses  in  action  are  assignable 
the  logic  of  the  rule  disappears.  Knapp  v.  Foley,  supra.  Apart  from 
logic,  the  expediency  of  extending  the  benefit  of  the  covenant  of  seisin 
to  subsequent  grantees  has  been  recognized  in  statutes  declaring  that 
the  covenant  of  seisin  runs  with  the  land.  Me.,  Rev.  Stat.  (1916) 
c.  87  §  31;  Colo.  Ann.  Stat.  (Gabriel,  1912)  §  819. 

Real  Property — Fixtures — Rights  of  Innocent  Purchasers. — The 
plaintiff  sought  to  replevj'  a  church  bell,  which  in  1870  it  had  loaned 
to  the  X  society.  So  long  as  the  society  existed  the  bell  was  to  be  kept 
in  its  church.  In  1917  the  society  had  disbanded  and  sold  its  building 
to  the  defendant.  The  latter  took  possession  of  the  bell  and  refused 
to  deliver  it  on  demand.  Held,  that  the  plaintiff  could  not  recover. 
Regarding  the  bell  as  personalty,  the  plaintiff  was  estopped  from 
asserting  his  title.  If  it  was  part  of  the  realty,  it  passed  with  the  deed. 
Inhabitants  of  Town  of  Andover  v.  MacAllister  (Me.  1920)  109  Atl. 
750. 

By  the  weight  of  authority  chattels  attached  to  the  realty  in  such 
a  manner  as  to  indicate  that  they  are  fixtures  will  pass  to  a  purchaser 
or  mortgagee  without  notice,  by  a  deed  or  mortgage  of  the  premises, 
notwithstanding  the  express  agreement  between  the  owner  of  the 
chattels  and  the  owner  of  the  land  that  they  should  remain  personal 
property.  Fifield  v.  Farmers'  Nat.  Bank  (1893)  148  111.  163,  35  N.  E. 
802.  One  taking  with  notice  of  the  agreement,  however,  or  of  course 
a  party  to  it,  is  bound  by  its  terms.  Machinery  Co.  v.  Brick  &  Tile  Co. 
(1913)  174  Mo.  App.  485,  160  S.  W.  902;  Washlurn  v.  Inter-Mountain 
Min.  Co.  (1910)  56  Ore.  578,  109  Pac.  382;  Sullivan  v.  Jones  (1880) 
14  S.  C.  362.  It  is  a  strange  way  of  stating  the  rule,  i>erhap>s,  to  say 
that  an  object  may  at  the  same  time  be  personalty  as  to  one  man  and 
realty  as  to  another.  But,  what  is  really  the  case  is  that  the  intention 
of  the  parties  governs  unless  the  rights  of  innocent  purchasers  are 
prejudiced.  As  to  them  the  law  has  extended  a  protection  analogous 
to  that  afforded  by  recording  statutes  to  innocent  purchasers  of  real 
property.  In  New  York,  on  the  contrary,  the  intention  of  the  parties 
controls  even  as  to  innocent  purchasers.  Godard  v.  Gould  (N.  Y.  1853) 
14  Barb.  662;  but  see  Ford  v.  Cohh  (1859)  20  N.  Y.  344.  This  rule 
has  been  changed  as  to  conditional  sales  by  statutes  so  as  to  give  the 
innocent  purchaser  additional  protection.  N.  Y.  Pers.  Prop.  Law 
(Consol.  Laws,  c.  41)  §62;  see  Crocker-Wheeler  Co.  v.  Genesee  Recre- 
ation Co.  (1914)  160  App.  Div.  373,  145  N.  Y.  Supp.  477.  The  pro- 
vision of  this  statute,  which  calls  for  the  recording  in  the  county  in 
which  the  attachment  is  to  be  made,  of  a  contract  for  chattels  to  be 
attached  to  the  realty,  seems  most  adequately  to  provide  for  the  interests 
of  all  concerned. 

Sales — Implied  Warranty  of  Food — Negligence. — The  complaint 
alleged  in  substance  that  the  defendant,  a  wholesale  baking  corporation, 
manufactured  a  cake  for  human  consumption  and  sold  it  to  a  retailer, 
who  resold  it  to  the  plaintiff;  that  owing  to  a  wire  nail  concealed 
therein,  the  plaintiff's  gums  were  punctured.  The  trial  court  dismissed 
the  complaint  because  there  was  no  privity  of  contract  between  plaintiff 
and  defendant.  On  appeal,  a  new  trial  was  granted  on  the  ground 
that  despite  the  absence  of  contractual  relations  between  the  plaintiff 
and  defendant,  the  implied  warranty  to  the  retailer  "inured  to  the 
benefit  of  the  plaintiff",  who  can  recover  either  for  breach  thereof  or 
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for  negligence.     Chyshy  v.  Drake  Brothers  Co.   Inc.    (App.   Div.   1st 
Dept.  1920)  182  N.  Y.  Supp.  459. 

Generally,  in  a  sale  by  the  manufacturer,  the  law  implies  a  war- 
ranty against  latent  defects  arising  out  of  the  process  of  manufacture. 
Kellogg  Bridge  Co.  v.  namilton  (1884)  110  U.  S.  108,  3  Sup.  Ct.  537; 
Hoe  y.  Sanborn  (1860)  21  N.  Y.  552;  Sinclair  v.  Hathaway  (1885) 
57  Mich.  60,  23  N.  W.  459.  But  unlike  covenants  running  with  the 
land,  warranties  do  not  run  with  personalty.  Offutt  v.  Twyman  (1839) 
39  Ky.  43;  see  Nelson  v.  Armour  Packing  Co.  (1905)  76  Ark.  352, 
90  S.  W.  288;  Bordwell  v.  Collie  (1871)  45  N.  Y.  494.  A  contrary 
conclusion  has  been  reached  on  the  ground  that  the  law  implied  a 
warranty  directly  to  the  consumer  and  not  to  the  middleman.  Dothan 
Chero-Cola  Bottling  Co.  v.  Weeks  (Ala.  1918)  80  So.  734.  That  such 
a  contention  has  some  basis  in  reason  is  clear,  since  the  sale  to  a 
retailer  by  the  manufacturer  of  perishable  food  for  human  consumption 
has  as  its  ultimate  object  a  sale  to  the  consumer.  The  middleman  is 
the  result  of  the  growth  and  complexity  of  our  industrial  system  and, 
in  this  instance  particularly,  a  mere  instrumentality  for  bringing  the 
manufacturer  and  consumer  together.  But  the  doctrine  of  "no  con- 
tract, no  warranty",  is  too  firmly  established  to  be  altered  except  by 
statute.  However,  a  manufacturer  may  be  liable  for  negligence,  irre- 
spective of  contract;  (1916)  16  Columbia  Law  Rev.  428;  (1905) 
5  ibid.  67;  Parks  v.  The  C.  C.  Yost  Pie  Co.  (1914)  93  Kan.  334, 
144  Pac.  202;  Catani  v.  Swift  &  Co.  (1915)  251  Pa.  52,  95  Atl.  931; 
contra,  Salmon  v.  Libby,  McNiel  &  Libby  (1904)  114  111.  App.  258, 
and  the  tendency  is  to  raise  the  standard  of  care  required  of  him. 
(1916)  16  Columbia  Law  Rev.  428;  see  Parks  v.  The  C.  C.  Yost  Pie 
Co.,  supra.  But  in  the  instant  case,  no  negligence  on  the  defendant's 
part  was  alleged  or  proved.  Although  the  instant  case  cannot,  there- 
fore, be  supported  according  to  settled  doctrine  on  either  of  the  two 
grounds  advanced  by  the  court,  the  conclusion  imposing  practically 
an  absolute  liability  upon  a  manufacturer  of  food  for  human  consump- 
tion may  be  desirable  for  the  protection  of  the  public. 
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Railroad  Valuation  by  the  Interstate  Commerce  Commission. 
By  Homer  B.  Vandehblue.  Cambridge:  Harvard  University  Press. 
1920.     pp.  119. 

This  is  a  reprint  of  two  articles  in  the  Quarterly  Journal  of 
Economics.  It  supplements  the  author's  previous  "Railroad  Valuation" 
(Boston  and  New  York:  Houghton  Mifflin  Co.  1917.  pp.  xiii,  222.) 
by  examining  critically  the  valuation  work  of  the  Interstate  Commerce 
Commission  under  the  Valuation  Section  (19a)  of  the  Interstate 
Commerce  Act  of  1913,  the  text  of  which  is  printed  as  an  appendix. 
The  commission  is  required  by  this  Act  to  report  and  to  set  down 
separately  "the  original  cost  to  date,  the  cost  of  reproduction  new,  the 
cost  of  reproduction  less  depreciation"  of  "each  piece  of  property  owned 
or  used  by  said  common  carrier  for  its  purposes  as  a  common  carrier"; 
also  "the  original  cost  of  all  lands,  rights  of  way,  and  terminals",  and 
"the  present  value  of  the  same".  At  the  time  of  publication,  the 
commission  had  made  formal  findings  of  the  separate  "basic  facts" 


926  COLUMBIA    LAW   REVIEW 

in  regard  to  a  number  of  railroads,  but  had  not  taken  what  it  called 
''the  one  step  of  deducing  from  the  facts  stated  the  sum  to  be  found". 
The  author  points  out  the  absurdity  of  the  idea,  inherent  in  the  Act 
itself  as  well  as  in  the  commission's  language,  that  anything  can  be 
deduced  from  such  totally  different  facts.  As  well  might  one  attempt 
to  "deduce"  something  at  "one  step"  from  a  "consideration"  of  the 
figures  showing  a  man's  weight,  his  age,  the  number  of  books  he  has 
read  and  his  annual  income.  Yet  the  earnings  which  our  railroads 
may  obtain  from  their  customers  are  to  dei>end  on  the  results  of  the 
scholastic  exercises  of  a  body  of  men  who  take  seriously  such  a 
metaphysical  inquiry!  The  notion  is  doubtless  a  relic  of  the  old 
fallacy  of  trying  to  base  earnings  on  the  condemnation  value,  which 
is  itself  the  result  of  earnings.  Whether  fallacious  or  not,  however, 
is  irrelevant,  according  to  the  arguments  of  some  of  the  railroad 
attorneys  cited,  who  urge  without  shame  the  condemnation  analogy 
on  the  ground  that  judicial  authority  sanctifies  bad  logic.  To  those 
who  feel  thus  the  author's  exposure  of  the  fallacy  will  make  no 
difference.     To  others  it  should  be  conclusive. 

The  book  deals  not  only  with  the  "final  valuation",  but  it  also 
follows  the  reasoning  of  the  commission  and  of  the  attorneys  into 
the  details  of  their  search  for  the  "basic  facts".  As  in  the  author's 
previous  book  (which  is  incorporated  into  this  one  by  reference),  the 
detail  is  at  times  wearisome;  but  the  task  is  worth  while  as  showing 
beyond  shadow  of  doubt  the  unreality  and  the  practical  irrelevance 
of  the  search  for  reproduction  cost,  whether  new  or  depreciated.  The 
reviewer  believes  that  the  most  consistent  interpretation  of  the  Supreme 
Court's  decisions  requires  a  return  on  the  exchange  value  of  the 
"physical  property",  and  that  this  is  equivalent  to  the  cost  of  replacing 
it  with  an  equally  efficient  substitute,  unless  the  value  as  an  earning 
concern  is  less.  If  the  court  should  sanction  this  interpretation 
explicitly,  instead  of  leaving  it  to  somewhat  uncertain  inference,  then 
searches  for  this  unreal  replacement  cost  will  have  to  be  made.  The 
fact  will  remain,  however,  that  the  rule  is  a  wholly  unnecessary  deduc- 
tion from  the  Fourteenth  Amendment,  and  a  ridiculous  economic 
policy.  The  purchaser  of  stock  makes  no  distinction  between  the 
"physical"  and  the  "intangible"  elements  of  value.  He  suffers  as  much 
for  each  dollar's  worth  of  "intangible"  value  destroyed  as  for  a  dollar's 
worth  of  "physical"  value.  If  we  are  going  to  permit  destruction  of 
part  of  his  value,  we  might  draw  tlie  line  where  it  will  serve  some 
purpose  to  draw  it.  To  safeguard  a  value  equal  to  the  amount  of 
capital  that  has  to  be  attracted  will  serv^e  the  purpose  of  attracting 
that  amount  of  capital,  though  it  may  work  hardship  to  the  "innocent 
investor".  To  safeguard  a  value  equal  to  the  amount  of  capital  that 
would  have  to  be  attracted  were  the  road  to  be  built  to-day  instead 
of  when  it  was  in  fact  built,  does  not  protect  the  innocent  investor, 
any  more  than  does  the  other  practice;  and  it  fails  to  serve  the  purpose 
which  the  other  practice  does  serve.  The  labor,  ingenuity  and  e-xpense 
of  ascertaining  the  reproduction  cost,  in  other  words,  are  a  net  waste, 
the  result  of  the  Supreme  Court's  ambiguous  metaphvsics,  following 
Smyyth  v.  Ames  (1898)  169  U.  S.  466,  18  Sup.  Ct.  418,  modified  171 
U.  S.  361,  18  Sup.  Ct.  888. 

The  author  would  evidently  prefer  to  base  the  returns  on  the  original 
unimpaired  investment.  This  means,  as  nearly  as  I  can  judge  from 
both  his  books,  the  amount  which  each  piece  of  the  existing  property 
cost  the  company  when  bought,  whether  or  not  it  was  paid  for  out 
of  earnings,  minus  accrued  depreciation.     It  includes  nothing  by  way 
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of  an  addition  of  deficits.  The  accrued  depreciation  is  "the  amount 
of  the  original  investment  in  capital  goods  used  up  in  furnishing  cur- 
rent services"  (page  124  of  the  earlier  book).  But  ''investment  is  made 
in  terms  of  dollars,  and  can  only  be  measured  in  terms  of  dollars". 
Yet  it  is  not  value.  That,  as  the  author  makes  clear,  would  lead  to 
the  familiar  vicious  circle.  If  "investment"  is  measured  in  dollars, 
and  is  not  existing  exchange  value,  what  else  can  it  be  but  an  historical 
fact — the  fact  of  what  the  plant  did  cost?  How,  then,  can  this  his- 
torical fact  be  "used  up"  ?  As  long  as  any  part  remains  in  existence, 
the  original  cost  of  that  part  is  an  unchanging  fact.  The  reviewer 
is  quite  unable  to  see  how  it  can  be  "used  up" — any  more  than  one's 
'Sveight  at  birth"  can  increase  or  diminish.  In  the  author's  deduction 
of  depreciation,  as  well  as  in  his  refusal  to  discriminate  between 
property  bought  from  earnings  and  from  new  capital,  to  add  deficits 
and  to  deduct  surpluses,  he  appears  to  ignore  the  requitement  theory. 
On  that  theory,  everj'thing  reasonably  spent  for  the  service  must  be 
requited — if  commercially  possible — current  expenses  from  current 
earnings,  capital  expenses  either  from  i)ast  earnings  in  excess  of  cur- 
rent expenses,  or  else  from  future  earnings  in  excess  of  current  expenses. 
The  requitement  from  future  earnings  may  take  the  form  either  of  a 
"fair  return"  on  the  cost  year  by  year,  or  of  a  fair  return  plus  a  part 
of  the  principal  some  years  followed  by  a  fair  return  on  the  balance 
of  the  principal  thereafter,  or  of  a  fair  return  minus  a  deficit  in  some 
years  followed  by  a  fair  return  on  the  principal  plus  the  deficits,  there- 
after. A  failure  to  earn  a  fair  return  any  year  is  a  failure  to  be 
requited.  On  the  requitement  theory,  the  failure  must  be  offset  sub- 
sequently. The  receipt  of  earnings  in  excess  of  a  fair  return  is  more 
than  a  requitement,  unless  the  excess  be  deducted  from  the  rate  base 
thereafter,  or  imless  it  has  been  reinvested  in  the  plant.  If  reinvested, 
however,  it  should  be  remembered  that  that  much  of  the  property  has 
been  acquired  by  expenditures  for  which  the  company  has  been  requited 
in  advance.  On  this  principle,  there  will  be  no  penalization,  such  as 
the  author  fears,  of  the  companies  which  have  foregone  dividends  to 
add  to  their  plant.  If  they  have  foregone  even  a  "fair  return",  the 
deficit  will  be  added  to  their  rate  base  for  future  requitement.  If  they 
have  invested  only  surpluses  above  a  fair  return,  they  will  be  spared 
the  diminution  of  rate  base  which  their  less  thrifty  brethren  will  suffer. 

One  argument  against  adding  deficits  is  unworthy  of  the  author — 
namely,  the  supposed  absurdity  of  saying  "the  more  unsuccessful  a 
project  has  been,  .  .  .  the  greater  is  its  Value'  as  a  going 
concern".  (Original  book,  pages  173-174.)  As  the  author  so  well 
maintains  elsewhere,  we  are  dealing  with  cost,  not  value.  Of  more 
weight  is  the  contention  that  the  policy  of  adding  deficits  will  make 
a  protracted  deficit  a  substantial  goal  for  efficient  management.  This 
would  be  true  if  the  task  of  correcting  dishonest  extravagance  in  this 
regard  is  as  hopeless  as  the  author  thinks,  and  if,  moreover,  the  deficit 
can  be  incurred  in  a  manner  which  will  somehow  benefit  the  stock- 
holders in  their  capacity  as  outsiders.  Without  this  last  possibility, 
the  prospect  of  earning  a  return  on  the  deficits  if  husiness  conditions 
permit  would  not  be  a  sufficient  inducement  for  the  sure  loss  of  the 
earlier  returns. 

This  requitement  theory,  as  the  author  points  out,  makes  one  less 
risk  for  the  company.  In  other  words,  the  investment  would  be  less 
speculative  and  could  be  called  forth  by  a  lower  rate  of  return.  On 
the  other  hand,  it  eliminates  a  possible  source  of  speculative  gain  to 
the  company,  and  thus  perhaps  makes  a  higher  rate  of  return  than 
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otherwise  necessary.  This  elimination  of  speculative  possibilities  both 
ways  may  not  be  desirable  for  all  kinds  of  investments.  It  would  seem 
at  first  sight,  however,  to  accord  with  the  elimination  of  "imeamed 
increment"  from  the  rate  base.  Some  part  of  the  "unearned  incre- 
ment", it  should  be  noted,  he  eliminates  from  the  nominal  rate  base 
only,  and  not  from  the  pockets  of  the  owners.  This  result  he  accom- 
plishes by  allowing  a  rate  of  return  higher  than  what  is  now  needed 
to  attract  capital — on  the  theory  that  a  higher  rate  may  have  been 
required  in  the  early  and  more  uncertain  stages  (pages  199-200  of  the 
earlier  book).  That  theory  he  stretches  to  justify  a  return  from  which 
will  emerge  whatever  differential  happens  to  exist  in  one  road  by 
reason  of  its  possession  of  a  location  superior  to  that  of  its  rival.  He 
seems  inclined  to  justify  this  differential  because  it  is  not  due  to 
excessive  rates,  since  the  two  roads  must  obviously  charge  the  same 
rates.  It  might  be  eliminated  by  taxation,  but  with  no  more  justifica- 
tion than  similar  increments  on  private  lands  (page  205,  original  book) . 
This  is  not  the  same  thing,  however,  as  saying  that  the  rate  of  return 
resulting  in  the  differential  was  the  rate  on  original  cost  needed  at 
the  start.  (See  pages  202-205  of  original  book,  quoted  on  pages  86-97 
of  the  new  one.) 

Robert  L.  Hale 

A  New  Principle  op  International  Law.  By  A.  M.  'M.  Montjin. 
The  Hiague:  Belinfante  Bros.,  Ltd.    1919.    pp.  56. 

This  monograph  was  prepared  and  apparently  put  to  press  a  month 
before  the  signing  of  the  Armistice  in  November,  1918.  The  end  of 
the  conflict  not  being  then  visible,  the  author  recommended  to  the 
belligerents  the  adoption  of  "science"  as  the  basis  of  an  early  and 
durable  peace.  By  this  he  meant  science  applied  in  conformity  with 
the  principles  of  "anthropo-geography".  Ascribing  international  con- 
flicts chiefly  to  the  pressure  of  population  in  particular  countries,  he 
proposes  to  establish,  as  a  new  principle  of  international  law,  the 
"equality  of  density  of  population";  which  is  to  be  brought  about  by 
the  periodical  revision  of  national  frontiers,  say  every  fifty  years,  with 
such  shiftings  of  population  and  migrations  as  may  be  necessary  to 
the  carrying  out  of  the  new  principle.  In  Europe,  for  instance,  France 
would  extend  (as  she  soon  afterwards  did)  into  Alsace-Lorraine; 
Germany,  along  the  Baltic  and  into  Poland;  Italy,  into  the  "unre- 
deemed" territories;  Austria-Hungary,  into  Koumania  and  Roumania 
into  Bessarabia,  while  Servia  would  get  a  jxjrt  on  the  Aegean  Sea. 

In  spite  of  the  fact  that  the  author  warned  the  belligerents  that 
the  progressive  movement  of  science  was  not  to  be  arrest^,  and  that 
all  attempts  to  arrest  it  must  unconditionally  fail,  the  belligerents 
seem  to  have  disregarded  his  advice,  and  anthropo-geography  yet 
remains  to  be  incorporated  in  the  international  code.  The  author 
admits  that  "there  are  certainly  difficulties  attached  to  the  application 
of  the  new  principle",  and  that  the  "national  migrations"  connected 
with  its  application  furnish  "one  great  difficulty".  This  admission  is 
altogether  justified.  In  spite  of  earthqual^es,  fires  and  floods,  men  will 
return  even  to  the  devastated  region  which  they  consider  their  home 
and  incur  the  risk  of  perishing  in  a  like  calamity.  Writers  have 
learnedly  discussed  the  conflict  between  science  and  religion.  The 
present  monograph  suggests  a  conflict  between  science  and  sentiment, 
with  the  odds  enormously  in  favor  of  the  latter. 

John  Bassett  Moore 
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The  Corporation  as  a  Legal  Entity.  By  James  Treat  Carter. 
Baltimore:  M.  Clrlaxder.    1919.    pp.  xv,  239. 

This  study  is  an  expanded  essay  which  was  originally  presented  as 
a  thesis  at  the  Law  School  of  the  University  of  Maryland  on  the  subject, 
"The  Extent  to  Which  the  Courts  Will  Disregard  the  Fiction  of  Cor- 
porate Existence  and  Deal  with  the  Natural  Persons  Composing  the 
Corporation".  In  Part  L,  the  author  undertakes  to  set  forth  the 
different  theories  in  regard  to  the  nature  of  the  corporation,  the  applica- 
tion of  the  theories  in  determining  the  citizenship  of  the  corporation, 
and  the  extent  to  which  the  courts  disregard  the  corporate  entity.  In 
Part  II.,  he  considers  the  status  of  the  corporation  in  Maryland  Law,  as 
settled  in  the  decisions  of  its  Court  of  Appeals. 

The. question  as  to  the  legal  nature  of  the  corporation  has  always 
been  a  fascinating  one  and  it  has  excited  among  students  and  scholars 
as  much  interest  and  theorizing  (much  of  it  quite  useless  and  unprof- 
itable) a>;  the  authorship  of  Shakespeare's  plays  or  the  mental  condition 
of  Hamlet.  Mr.  Carter  finds  that  there  are  six  different  theories,  but 
he  has  failed  to  define  clearly  more  than  three.  According  to  the 
first  one — which  the  author  calls  the  Individualistic  Theory — the  cor- 
poration is  regarded  as  an  association  of  individuals,  and  the  rights 
and  duties  of  the  corporation  are  regarded  as  in  reality  the  rights  and 
duties  of  the  persons  who  compose  it.  This  theory  is  absolutely  incon- 
sistent with  the  great  weight  of  English  and  American  law,  and  in  the 
vast  majority  of  cases  could  not  be  applied  without  defeating  the 
intentions  of  the  parties  and  the  very  purpwse  of  the  statutes  author- 
izing the  creation  of  corporations,  and  causing  great  injustice.  A 
second  theory — which  the  author  calls  the  Realistic  Conception — is  a 
comparatively  modem  one  and  owes  its  origin  to  the  intensive  thinking 
of  some  German  jurists.  This  is  the  theory  of  the  " Gesammtperson" , 
according  to  which  the  corporate  being  is  thought  of  as  a  real  person 
with  a  mind  and  will  of  its  own.  This  theory  is  neither  sensible  nor 
just,  nor  in  accordance  with  the  facts.  Obviously,  when  A.  B.  and  C, 
who  have  been  carrying  on  their  business  as  a  partnership,  form  a 
corporation  for  the  purpose  of  carrying  on  the  same  business,  they  do 
not  form  a  distinct  person  with  a  will  and  mind  of  its  own.  They  are 
simply  recognized  by  the  law  as  a  unit.  And  their  rights  and  liabilities, 
which  during  their  partnership  the  law  regarded  as  the  joint  rights  and 
liabilities  of  themselves  as  individuals,  are  regarded  after  the  forma- 
tion of  the  corporation  as  the  rights  and  liabilities  of  the  corporation, 
just  as  if  it  were  a  distinct  person  separate  and  apart  from  the  indi- 
viduals composing  it.  But  this,  of  course,  is  not  to  say  that  it  is  & 
distinct  i>erson  in  the  sense  of  a  living  being.  It  is  merely  a  conception 
for  the  purpose  of  giving  effect  to  the  intention  of  the  parties,  just 
like  the  conception  of  implied  conditions  in  Contracts  or  the  doctrine 
of  relation  in  the  Law  of  Agency  and  Decedents'  Estates.  And  because 
this  conception  does  give  effect  to  the  intention  of  the  parties,  like 
the  doctrines  of  ratification  and  relation,  it  is  a  just  and  sensible  one 
and  should  be  consistently  applied.  This  is  known  as  the  theory  of 
the  Juristic  Person  or  Corporate  Entity  and  it  has  rarely  presented 
any  difficulty  to  the  practical  minds  of  Anglo-American  judges.  Nor 
was  it  a  conception  which  gave  the  Roman  lawyers  any  difficulty, 
although  strangely  enough  Mr.  Carter  states  that  the  theory  that  was 
fostered  in  the  Roman  law  was  the  Individualistic  Theory.  The  Roman 
lawyers  had  a  very  firm  grasp  of  the  corporate  entity  theory,  which 
was  clearly  expressed  in  the  well-known  phrase :     "Si  quid  universitati 


930  COLUMBIA   LAW  REVIEW 

debetur,  non  singulis  dehetur;  nee  quod  debet  universitas  singuli  non 
debent." 

The  author  states:  "In  language,  the  courts  seldom  do  disregard 
their  fiction.  In  fact,  they  do  constantly  disregard  it  (p.  57)."  It  is 
submitted  that  exactly  the  reverse  is  true.  In  modem  times,  the  courts 
glibly  talk  of  the  corporate  entity  as  a  mere  fiction  -which  may  be  dis- 
regarded in  the  sound  discretion  of  the  court,  but  the  actual  decisions 
are  for  the  most  part  entirely  consistent  with  it.  In  the  case  of  State 
ex  rel.  v.  Standard  Oil  Co.  (1892)  49  Ok  St.  137,  30  N.  E.  279,  to  which 
Mr.  Carter  refers,  the  court  states,  among  other  things:  "All  fictions 
of  law  have  been  introduced  for  the  purpose  of  convenience  and  to 
subserve  the  ends  of  justice.  It  is  in  this  sense  that  the  maxim  in 
fictione  juris  subsistit  aequitas  is  used  and  the  doctrine  of  fictions 
applied.  But  when  they  are  urged  to  an  intent  and  purpose  not  within 
the  reason  and  policy  of  the  fiction,  they  have  always  been  disregarded 
by  the  courts." 

The  court  further  stated  that  the  corjwrate  entity  was  a  fiction 
of  this  kind  and  could  be  ignored,  and  then  proceeded  to  render  a 
decision  which  was  entirely  consistent  with  the  entity  theory  properly 
understood.  The  fact  is  that  in  nearly  all  the  cases  where  the  courts 
have  spoken  in  this  way,  the  entity  has  not  in  fact  been  ignored. 
And,  on  the  other  hand,  in  a  few  cases  where  the  entity  was  ignored, 
complete  justice  could  have  been  done  under  a  strict  adherence  to  the 
theory. 

Mr.  Carter,  while  he  has  not  succeeded  in  throwing  any  new  light 
on  the  legal  natvire  of  the  corporation,  has  given  an  interesting  and 
readable  exposition  of  this  fundamental  problem.  But  his  study  has  a 
defect  not  uncommon  in  the  case  of  essays  presented  for  the  doctorate 
degree.  It  is  entirely  too  diffuse.  And  this  is  really  an  unpardonable 
sin  in  these  days  when,  with  the  multiplication  of  statute  law  and 
decisions,  it  is  so  essential  to  compress  rather  than  to  expand  the  volume 
of  matter  which  lawyers  are  compelled  to  read. 

George  F.  Canfield 
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